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FACTOR. 

FACTOR is a mercantile agent, who 
buys aird sells the ^oods of others, and 
transacts their ordinary business on com- 
mission. lie is intrusted wnth the pos- 
session, management, and disposal of the 
goods, and buys and sells in his own name, 
in wliich particulars consists the main 
differeiiee bet\V(ien factors and brokers. 
[ BnoKiin.] 

The chief part of the foreign trade of 
every e.ountry is carried on through fac- 
tors, who generally I’cside in a foreign 
country, or in a mercantile town at a dis- 
tance from the mei'chants or manufac- 
ture’s who employ them ; and they diller 
from men* agents in being intrusted with 
a general authority to transact the atliiirs 
of their employers. I’he common duty 
of a factor is to receive consignments of 
goods, and make sales and remittances, 
either in moii<‘ 3 % hills, or purchased goods 
in return ; and he is paid by jneans of 
f per-centage or commission upon the 
money passing throiigli his hands. It is 
usual for a fiietor to make advances upon 
the goods consigned to him, liar which, and 
also for his eomniission, he has a general 
lieii u[)Oji all the property of his employer 
which may at any time be in his ha mis. 

Previously to the stat. h (ieorge IV. 
c. 04, a fictor had only authority to sell 
the goods of liis j)riiicipal, ajid if lie 
pledged them, the pri)iej])a.i might recover 
them from the pledgee. Bn:, by this sta- 
tute tlie ])ledgee of a factor, when he lends 
his money without notice that the factor 
is not the actual owner of the goods, is 
^pjihled to ri:tain them for liis seennty ; 
4 t.n'en .he has such notice, the 
lender lien upon the goons to the 
same amhnnt as the iactor was entitled to. 

1 he rights atid liabilities of merchants 
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and factors arc governed by the laws of 
the place in which they are domiciled ; 
and any conti’act which may be made by 
either of them must be govcu’iied by the 
law of the place where it is made ; and 
the.se rules are acted upon !)y the courts 
of jnsliee of every civilized nation. Thus, 
since the passing of the above-mentioned 
statute, a foreign merelumt cannot recover 
his goods from the pledgee of the factor 
in England, though he may b(‘ totally 
ignorant of the change which has tiikeu 
place in the law. Again, if a bill be 
accepted in Legboni by an Knglishman, 
and the drawei- fiiils, and tlui acceptor 
has not sufficient elfects of the drawer in 
his hands at the time of acceptance, the 
ace<‘ptance becomes void by the law of 
Leghorn, and the aeeeplor is discharged 
from all liability, though by the law of 
England he would l:e bound. (See 2 
Strange’s liVportH, 7bd; Peawe’s Lej' 
Men',; Beirs Commaifaries : Paley, 
Prinripul and Afient.) 

FACTORS The name of faetoi^ was 
formerly given only to establishments Oj’ 
merchants and factors resident in foreign 
countries, who \v(m(' govcu’ncd by certain 
regulations adopted for their mutual sup- 
port and assistance against the undue 
eneroacliments or interlerenee of tlie go- 
vernments of the countries in w liieii they 
resided. In modern times these factories 
have, in a great measure, ceased to exist, 
because of the greater degree of security 
which merchants feed as j-egards both the 
justice of those governments and the pro- 
tection, when needed, of their country. 

The Veiielians, Genoese, Portuguese, 
Dutch, French, and luiglish, have all had 
establishments of the nature of factories. 
In China the Portuguese established a 
B 
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factory at Macao, and the English at 
Canton. In most instances, factories 
at first obtained the privilege of trading, 
and afterwards procured for the precinct 
assigned to them some exemption from 
the jurisdiction of the native courts. In 
this state of things th(' suprenu; govern- 
ment of the country whose subjects liave 
established the factory prepare laws for 
its control and administration, and trent 
it in fiict as if it wore its dependimcy, 
though the sovereignty of the native 
government is undisputed, and to it be- 
longs the right of legislation for the pre- 
cinct of the factory, though it may not 
always have the power of resuming it. 

( (tocennnent of Dcpendtwwlas. Ily Cleorge 
Cornewall IjCwIs, pp. and 1(59.) 

lu its usual acceptation, the word factory 
is now employed to denote an cstahlish- 
meut in which a considmaldc number of 
workmen or artisans are employed toge- 
ther for the production of some article of 
manufacture, most commonly with the 
assistance of machinery. 

FACTOIJY. 'rile word Mmetory,’ 
according to the Factory Act (7 V'ict. c. 
15), means all buildings and premises 
wherein or within the close or curtilage 
of which steam, water, or any other me- 
chanical pow(‘r shall he used to move or 
work any machinery employt‘d in pre- 
paring, inaiiufacturing, or finishing, or in 
any process incident to the niumifacture 
of cotton, w^ool, hair, silk, flax, hemp, 
jute, or tow, cither separately or mixed 
together, or mixed with any other mate- 
rial or any fabric made thereof ; and any 
room situated within the outward gate oV 
boundary of any factory wherein children 
or young persons are mnpUned in any 
proeess incident to the manufacture cur- 
ried on in the factory, shall be taken to 
be a part of the factory, although it may 
not contain any machinery ; and any part 
of such factory may lx? taken to he a fac- 
tory within the meaning of the Act, 7 
Viet. c. 15 ; but this enactment shall not 
extend to any part of such lactory used 
solely for the purposes of a dwelling- 
house, nor to any part used solely for the 
manufacture of goods, made entirely of 
any other material than those >>erein enu- 
merated, nor to any factory or part of a fac- 
tory used solely aOl theiuanufactureof lace, 


of hats, or of paper, or solely for bleach- 
ing, dy^g, printing, or calendering. 

What is called the ‘ factory system ' 
owes its origin to the invention and skill 
of Arkwright ; and it is probable that but 
for the invention of spinning machinery, 
and the consequent necessary aggrega- 
tion of large numbers of workmen in 
cotton-mills, the name would o^ver have 
been thus applied. It is iu tile "otton- 
mills that the factory system has been 
brought to its highest state of perfection. 

The first cotton-factory was established 
in 1771 by Arkwright in connection w ith 
Messrs. Need and Strutt, of Derby, and 
was situated at Croniford, on the river 
Derwent ; and the first of these establish- 
ments erected in Manchester was built in 
1789, and had its machinery impelled by 
an hydraulic wheel, the water for which 
wais furnished by a single-stroke atmos- 
pheric pumping steam-engine. The pro- 
gress of cotton-factories was so rapid that 
in 1787 there were 145 in Fngland and 
Wales, containing nearly two millions of 
spindles, and estimated to produce as much 
yarn as could have been spun by a million 
of persons using the old domestic wheel. 
'J'be nunil>er of cotton, wool, silk, and flax- 
spinning factories worked by steam or 
water-power in tbe United Kingdom, w ith 
tbe number of persons employed therein 


ill the year 1 

,885, was as follows : - 



Persons. 

(k)tton 

. . 1202 

220,184 

W()t)l . 

. . 1818 

71,274 

Silk . 

. . 288 

30,082 

Flax . 

. • 847 

88,288 


8100 

855,878 


The number of persons employed in 
textile manufactures in Great Hrituin, in 
1841, Avas 800,240, the greater part of 
whom are employed in factories. The 
numbers employed on each description of 
fabric was as follows — 

Cotton .... 877,022 

Hose 50,955 

Lace 85,847 

Wool and Worsted . 107,290 

Silk 88,778 

Flax and Linen . . 85,218, 

. 80U3246 



FACTORY. 


FACTORY. 


[ 3 ] 


The age and sex of the above-inen- 
tioned number of persons were as 
under : — 

A^ed 20 Yc’fira 



and upwarils. 

Unclrr 20. 

Total. 

Males 

344,121 

109,260 

453, .381 

Females 

211,070 

13.5,795 

34(i,865 

Total 

55,5,191 

245,055 

800,246 

The sev 

and age of 

persons 

employed 


ill the cotton manufacture are given at 
Cotton MANiriACTuiiK Tkadk, 

p. (lOh. “ In the woollen manufacture 
tlie n umber of adult males employed is 
three times as' preat as that of the adult 
females, while the number of either sex 
under twenty years of age is compara- 
tively small : the same may be said of the 
hose, but in the llax and linen manufac- 
tures the prejioiiderance is not quite so 
great. In silk the imniber of both sexes 
employed are nearly Clonal, the excess 
among adults being with the males, and 
under twenty with the females. The 
manufacture of lace is the only one in 
which tile numlier of females is very 
much greater than that of males.” (Cen- 
sus Commissioners’ Report.) In the 
Yorkshire district, which is under the 
superinK'iidence of JMr, Saunders, the 
number of persons employed in factories 
in KS.‘i8 was 9.0,000, and in 1818 there 
were lot), .000; but there was a positive 
decrease in the nuinher of children, 
amounting to 2000. Mr. Howell, in- 
spector of factories for Cheshire and the 
Midland Comities, states (Jan. 1844), that 
the few factories in which children under 
thirteen years of age aro employed in his 
circuit are chiefly in isolated rural dis- 
tricts or iu non-manufacturiiig towns. 

The legislature has interfered to pre- 
vent children in tiietories being tasked 
beyond their strength, to the permanent 
injury of their constitutions. Tliis abuse 
was the more to be apprehended, because 
^ large proportion of the children en- 
iged in cotton-spinning are not db-ectly 
uployed by the masters, but are under 
control of the spinners, a highly-paid 
ftss of workmen, whose earnings dej^nd 
[greatly upon tlie length of time during 
which they can keep their young assist- 
ints at w'ork. A parliamentary coramit- 
;ce sat for the investigation of this sub- 


ject in 1832, and subsequently a commis- 
sion was issued by the crown for ascer- 
taining, by examinations at the factories 
themselves, the kind and degree of abuses 
that prevailed, and for suggesting the 
proper remedies. In eoiiseipience of 
these iiupiiries, an act was passed in 1833 
(.3 8c 4 Wm. IV., c. 103) for regulating 
factories. This act has been amended by 
7 Viet c. 1.5; but in order to show the 
course of recent legislation on this subject, 
we shall first give some of the main 
enactments of the first act. 

The act 3 & 4 Win. IV. provided, that 
aftiT the 1st of January, 1834, no person 
under the age of eighteen years should 
work in any cotton, woollen, flax, or silk 
factory worked by the aid of steam or 
water-power, between the hours of half- 
past eight in the evening and lialf-past 
live in the morning; that no person 
under eighteen years of age should w'ork 
more than twelve 'hours in any one day 
nor more than sixty-nine hours in the 
week. Except iu silk-mills, no children 
under nine years of age were to be em- 
ployed. Children under edevtm years 
old were not to be worked more than nine 
hours in any one day, nor more than 
forty-eight hours in one week. This 
clause came into operation six months 
aller the passing of the act. At ihe ex- 
piration of another twelve months its 
restriction was applied to cliildren under 
twelve years old ; and when thirty 
inoiitlis from the passing of the act had 
el;ip.sed, the restriction was a[)pli(,‘d to all 
children under thirti-en years old. This 
clause came into operation on the 1st of 
March, 1836. In silk-mills, children under 
thirteen years of age were allowed to work 
ten hours per day. It was made illegal 
for any other mill-owner to have in his 
employ any child who had not completed 
eleven years of age without a. certificate 
by a surgeon or physician ‘‘that such 
cliild is of the ordinary strengtli and ap- 
pearance of childr<?n of or exceeding the 
age of nine years.'’ In eighteen months 
from tlie passing of the act this provision 
was made to apply to all children under 
twelve years of age ; and upon the 1st of 
March,' 1836, the provision was made to 
include all children under the age of 
thirteen. Four persons were appointed 
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under the act to be Inspectors of Facto- 
ries, in order to carry into effect the vari- 
ous provisions which it contained. 

After the expiration of six months from 
the passing of the act, it was declared 
milawfiil to employ in any factory any 
child under tlie ages restricted to forty- 
eight hours’ labour in the week, unless 
on every Monday the employer should 
receive a ticket from some schoolinaster, 
certifying that such child had for two 
‘hours at least for six out of seven days 
of the \ve(dv next preceiling attended his 
school. Tlie school might he chosen by 
the parents or guardians of the child ; but 
in case of their omitting to appoint any 
school, or in case of the child being with- 
out parent or guardian, the inspector 
miglit appoint some school in whicli the 
child miglit lie tauebt, and the empb'yev 
Avas allowed to ilednct from its weekly 
earnings any sum not i‘xceediiig one penny 
iu every sbilling, to jaiy for tlie schooling 
of such cliild. 

ily the Amended Factory Act (7 Viet, 
c, 15), every person avIio begins to oc- 
cupy a factory must give notice thereof, 
and full details re.vpcetiiig the same, 
“ to the olliee of tlu* Factory Inspectors, 
London.” 

There are various penalties for tlie 
offences constiliited by tlie two acts, and 
pie uuty of^se<*ingtbem carried intoelVect 
is devolvt , upon four inspi-ctor>, called 
the Inspectors of Factories, each of whom 
has siibdiispectors employed under him. 
The United Kingdom is divided into four 
districts, and at the head of each is a 
chief inspeelor. The four inspectors 
assemhle together at their oliiec iu Lon- 
don every lialf year, and make a joint 
report to the .Secretary of State for the 
Home Department of such matters as 
appear necessary, ICaeh inspector niaki's 
a report to tlie same authority every half 
year; but the reports wciv formerly made 
quarterly. 

The powers of inspectors and sub,- 
inspectors arc very consideraVih*. An 
inspector or sub-inspeetor is authorized to 
enter every part of any factory, at any 
time, by d qnpr hy night, when any pensoii 

t Jl be ei^j^yed thvU’cin ; and to enter 
day any . p.aci’ which lie shall have 
believe to be e laciory ; and to 


enter any school in which children em- 
ployed ill factories are educated ; and. at 
all times to take with him into any fac- 
tory the certifying surgeon of the district, 
and any constable or other peace officer 
whom he may mean to assist him ; and 
may examine, either alone or in the pre- 
sence of any other person, as he shall 
think ill, every person Avhom he shall 
find in a factory or in such a school, or 
Avhom he shall have reason to believe to 
be or to have been employed in a factory 
within two months next jireceding the 
time when he shall require him to be ex- 
amined toiielii, any matter within the 
provisions of the Faeti^ry Act. And the 
inspector or snb-inspei-tor may, if he 
shall see fit, reipiire such person to make 
and sign a deelanition of the trutli of the 
matters respecting which he shall V>e 
examined. 

l»y the amended act the word “ child’* 
means a child under the .ugv of thirteen ; 
tmd the term “ young [lerson” means a 
person of the agi‘ of tJiirteeu and under 
the age of eighteen. 

No child under the ago cf eight can 
be employed in any factory. Under the 
act ^ 4 Win. 1 V. nine yea I's Avas the 
age of a(lmis>ion, hut, AUtb a n'diietion of 
the liours of working, an earlier age has 
been substilutiMl. A cliild who has com- 
pleted his eighth year must obtain a 
nudieal eevtiticulc, as reiiuind by •» & 4 
Will. IV\, before be can be lunployed ; 
and a similar certificate is also re(juired 
from young- iiersoiis between the ages of 
tliirUfcn and sixU'cii. These certificates 
can only be granted by a certifying sur- 
geon duly appointed by the liisjieetors of 
Factories, aiul they are only valid at the 
factory for wliieli they Avero granted. 
The certifying surgeons visit ^ctories 
weekly, and are respbnsibh? to the in- 
spector of the district, avIio, as avcU as the 
sub-inspector, lias the pov/er of annulling 
certificates Avhicli have been improperly 
granted. Under the act .3 & 4 Wm. 
I V. the occupiers of factories appointed 
the certifying surgeons, who were gene- 
rally the medical attendants of their own 
families. 

l\*rsons under eighteen are not allowed 
to work between Uie hours of half-past 
eight in the evening and half-past five in 
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the morning ; nor more tlian twelve hours 
in one day; nor more than sixty-nine 
hours in any one week (3 & 4 Win. IV. 
c. 103, § § 1, 2). Females above the age 
of eighteen can only b(‘ employed for the 
same tinu‘ and in tht‘ same ma)mer as 
“ young i)ersons an arrangement intro- 
duced for the first time by the amending 
act No “ child” is to be employed more 
than six hours and a half in any one 
day, unless Avheii the diinnnMime of the 
“ young persons” Ix'gins at one o'clock in 
the afternoon, in which case children who 
begin to work in the morning may work 
for s<‘veu hours in on- 'ay. Children 
must not l)e einj)lo} c‘(l after one o'clock 
in the afiernoon, exc('j)t when they work 
on alternate days; hut in silk-factories, 
children, if above tdeven, may be em- 
ployed solely in the winding and turning 
of raw silk for any time not exceeding 
ten liours on any w'orking day, hut not 
after half-past four on any Saturdaj', 
and such children are not re(|nire(l to 
produce a ccrtilicate of school attendance. 

> Under the former factory act children of 
any age might l)e employed in silk-mills. 
Again, as to silk-mills, children between 
eight and eleven can only be employed lialf 
a day, and are required to attend school. 

W hen the labour of ‘‘ young persons” is 
restricted to ten hours a-day, any “ child” 
may be employed ten hours on alternate 
days; but the occupier of the factory must 
give notice to the inspectorof this arrange- 
ment with regard to the children. No 
child or young person is to be employed 
for any ])iirpose in any faetoi-y .after haU- 
, past four on Saturdays. 'Phe time for meals 
' is regulated both by the act of 3 & 4 Wm 
1\'. and that of 7 Viet. At least one hour 
and a half must be ^.allowed for meals 
to (ivery young person between half-past 
seven in tin; inornhjg and Iialf-pa.st seven 
in the cTening. One hour is to be given 
before three o’clock in the afternoon. No 
child or young person is to be employed 
before one o’clock in the afternoon with- 
out an interval of thirty minutes for meal 
time. During meal times no child or 
young person is to-be in any room 
) wherein any manufacturing process is 
then carried on. All young ])ersv»ns 
are to have time for meals at the same 
I)eriod of the day, unless for special 


3 

;ause to be allowed in writing by an in- 
spector. 

Holidays are fixed by both acts, which 
in England or Ireland are Christmas-day 
and Good Friday ; ami in Scotland the 
days set apart as fast-days. All children 
and young persons are besides to have 
eight half-holidays yearly, and at least 
four must be allowed hetweeii the 1,5th 
of March and 1st of October. No cessa- 
tion from w'ork is (l(;emed a half-lioliday 
unless notice thereof has been fixed up 
the previous day in the factory. 

In making up time lost by accident, 
provisions are cace fully introduc(‘(l to 
prevent any unnecessary infringement on 
the ordinary working hours. Notice 
must he stait by ])OSt to the suh-inspector 
of factories, stating the intention to re- 
cover lost lime, and a notice to the same 
etfect must he previously fixed up at the 
ciitraiicc of the factory. 

The act contains pnn isions for paint- 
ing and whitewashing, or cleaning with 
soap ami hot water the inlenor of fac- 
tories; also various regulations for the 
prevention of accidents ami for protecting 
the workt'rs from discomforts. No child 
or young person is to b'C employed where 
the wet .^pinning of tlax is carried on, 
unless sufiicient means are nsi'd for pro- 
tecting the workers from ludiig wetted, 
and. w hen hot waU'r is used, f prevent- 
ing the escape of steam ink the room 
occupied by them. No child or young 
pei>on is allowed to cli*an any shaft or 
any wheel, drum, or pulh'y while the 
same is in motion, nor to work between 
the fixed and traversing part of any self- 
acting machine in motion. Such parts 
of the machinery as are dangerous, and 
near to which children or young persons 
are liable to pass, are to he securely 
fenced. In case of accident to any of 
the w'orkers, the occupier of the factory 
must give notice ol’ the same to the cer- 
tifying surgeon of tin* district, and he is 
' mpiired U> iiivestigate it and to report 
tliereoii to tiie insj)ector, for which pur- 
pose the surgeon has the same powers 
and authority a.s an inspector. The 
Secretary of State, on the report of one 
of the inspectors of factories, may em- 
power him to direct an action to be 
brought in the. name and on behalf 
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of the person injured for recovery of 

danuigt'S. 

By tile first Factory Act every child 
employed in a factory was required to 
attend school two hoiirs daily ; but by the 
amending act the time is extended to 
three hours, between eight in the morning 
and six in the evening, on every working 
day except Saturday. When the cliildren 
work on alternate days, they are required 
to attend school on the other days for five 
hours cacli day. The occupier of a fac- 
tory must obtain every Monday a certi- 
ficate from the schoolmaster that each 
child has attended school as rerpiired by 
the act, and such certificates must be 
kept for six months after the date thereof, 
and be produced during this period when 
required by either an inspector or sub- 
inspector. Tlie inspi'ctor may i’e<piiro a 
sum uot exceeding twopence per Aveek tO 
be paid by the occupier of a factory to 
the sclioolrnaster toAvards the expenses of 
instructing any child employed in the 
same, anil any such sum thus required 
may' be deducted from the child’s wages. 
If an inspector, on his personal examina- 
tion, or on the report of a sub-inspector, 
shall be of opinion that any schoolmaster 
who grants certificates of the school at- 
tendance of children employed in a fac- 
tory is unfit to instruct children, by reason 
of his incapacity to teach them to read 
and write, from his gross ignorance, or 
from his not having the books and ma- 
terials necessary to teach them reading 
and writing, or because of his immoral 
conduct, or of his continued neglect to 
fill up and sign the certificates of school 
attendance reipiired by the act, the in- 
spector may annul any certificate granted 
by such (lis(iiiujified schoolmaster, by a 
notice in AVTiting addressed to the occu- 
pier of the factory in which the children 
named in the certificates are employed, 
setting forth the grounds on which he 
deems such schoolmaster to be unfit. 
After the date of such notice no certificate 
of school attendance granted by such 
schoolmaster shall he valid for the 
purposes of this act, unless with tlie 
consent in writing of the inspector. 
When an inspector annuls a school- 
niter’s cenilicjite, be is required to name 
other school within two miles of 


1 

the factory from th(? master of which he 
will receive certificates. The school- 
master and the occupier of a factory may 
appeal to the Secretary of Stale for the 
Ilomo Department in the ease of annulling 
certificates j and the inspector is required 
to report (but the act says annually only, 
although the inspectors make half-yearly 
reports) each case of annul inent, and the 
reasons for it to the Secretary of State. 
By a clause in the first Factory Act it is 
enacted that Avhenever it appears neces- 
sary to any inspector that a new or addi- 
tional school is rc(juired, such inspector 
is authorized to establish or jirocure the 
estahlishinent of such school, « 

By the limitations of the working time 
for children under thirteen to half a day,, 
they are eiiahlcd to attend school : those 
children who work in the morning go to 
the afternoon schools, and those avIio work 
in the afternoon have been to school in the 
morning. In many fiictories a change is 
made at the end of each month, and the chil- 
dren who Avere employed in the morning 
attend sehool and Avork in the afternoon. 

When the Factories Bill (7 Viet. c. 15) 
was introduced into the House of Com- 
mons there Avas a large party in favour 
of a greater diminution in tlie hours of 
labour than the bill proposeil. liord 
Ashley moved that the word “ night” be 
construed to mean from six in the even- 
ing to six in the morning, and the word 
“rneal-tiine” to be two hours’ cessation 
from labour. This would hav(‘ left only 
ten hours as the time for actual w ork. This 
amendment was resisted by ministers, 
wlio contended that it would have the 
effect of reducing wages ; or that, if it had 
not this result, it would affect that por- 
tion of our manufactures connected with 
the export trade (.q5,()()0,0()()/. outi ' of 
44,0()(MH)0/.) which had already, in many 
instances, to endure a severe competition 
in the markets of the world. The amend- 
ment (a ten hours’ clause) was however 
carried by 179 against 170 for the origi- 
nal motion (twelve hours). On the fol- 
lowing night Lord Ashley stated the 
plan by which he proposed to carry out 
the vote of the House: affer October, 
1844, he would restrict the daily hours of 
labour to eleven ; ajSd two years after, the 
restriction to teir nburs would come into 
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operation. The government announced 
their intention of adhering to the period 
of twelve hours, as fixed by their bill. On 
the 22nd of March the House went into 
committee on the Bill, when two divi- 
sions took place : on the motion that 
twelve hours a day should be the limits 
of adult labour, an amendment was pro- 
posed which substituted ten hours, which 
was carried by 18G to 18?!; but at the 
next stage of the Bill, the motion that the 
blank in the bill should be accordingly 
filled up with the word “ ten” was lost by 
181 to 188. The ministers in the first 
instance were in a minority of 3, and in 
the second they had a majority of 7. 
From this dilemma the House escaped by 
bringing in a new bill, which was ulti- 
mately carried. 

Mr. Leonard Horner, wlio is one 
of the Inspectors of Factories, in his 
report dated BJth of May, 1845, gives an 
instance of the voluntary shortening of 
the hours of factory labour from twelve 
to eleven hours per day, which had been 
efiiKded witliout any diminution of profit. 
The plan had been in operation twelve 
months, and the declaration of the em- 
ployers was, that the same <iuaiitity of 
produce and at the same cost has been 
obtained by the master ; and that all the 
workers, day hands as well as tliose wdio 
aye paid hy piece-work, earn the same 
aihount of wages in the eleven hours as 
was done bt'fore by the labour of twelve 
hours.” (Report, p. 19.) Mr. Horner 
remarks that these results, although they 
may form a good ground for experiments 
being tried in other mills t/fc same de- 
scription, “ do not form any ground to 
justify a further legislative restriction of 
the hours of labour on the x>iea that 
has often been put forward that if tlie 
hours be shortened the produce will not 
he lessened.” Proofs of the correctness 
of this view would involve details of too 
technical a nature to be generally under- 
stood by persons who are not acquainted 
with manufacturing processes, 

FACULTIES. [University.] 

FAIR, a meeting of buyers and sellers 
at a fixed time and place ; from the 
French /biVe,, which is from the Latin 
Jeriae, a holiday. Fairs in ancien^ times 
were chiefly held on holidays. 


In former times goods and commodi- 
ties of every kind were chiefly sold at 
fairs, to which people resorted periodi- 
cally. The dis^day of merchandise, and 
the conflux of customers at these princi- 
pal and almost only emporia of domestic 
commerce, was prodigious; and they 
were therefore often hold on ojani and ex- 
tensive plains. Warton, in his ‘ History 
of English Poetr} ,’ has given ns a curious 
account of that of St. Giles’s hill or down, 
near Winchester. Tt w^as instituted and 
given as a kind of revenue to the bishop 
of Winchester hy William the Conqueror, 
who, hy his charter, permitted it to con- 
tinue for three days. But in consequence 
of new royal grants, Henry HI. pro- 
longed its continuance to sixteen days. 
Its jurisdiction extended seven miles 
round, and comprehended even South- 
ampton, then a capital trading-towm ; 
and all merchants who sold wares within 
that circuit, unless at the fair, forfeited 
them to the bishop. As late as 1512, 
as -we learn from the Northumberland 
Household-book, fairs still continued to 
be tlic principal marts for purchasing 
necessaries in large quantities, which are 
now sux)plied by the numerous trading- 
towns. 

Philip, king of France, complained to 
Edward II. a.d. 1314, that the merchants 
of England had desisted from frequenting 
the fairs in his dominions with their 
wool and other goods, to the great loss 
of his subjects ; and entreated him to per- 
suade, and, if necessary, to compel them 
to frequent the fairs of France as for- 
merly, promising them all possible secu- 
rity and eneouragemeut. (Kynier, I'a;(i., 
toin. iii. p. 482.) 

When a town or village bad been con- 
sumed, by way of assisting to re-establish 
it, a fair, among other privileges, was 
sometimes granted. This was the case 
at Burley, in Rutlandshire, 49th Edward 
III. {Abbrev. Hot, Orig., vol. ii. p. 
338.) 

The different abridgments of Stow 
and Grafton’s Chronicles, jmblished by 
themselves in Queen Elizabeth’s time, 
contain lists of the fairs of England ac- 
cording to the months. There is also 
*■ An authentic Account published by the 
king’s authority of all the Fairs in Eng/ 
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land and Wales, as they have been settled 
to he held since the alteration of the 
style; noting likewise the Commodities 
which each of the said Fairs is remark- 
able for furnishing,’ by William Owen, 
l2mo., Lond., 

No fair or market can be held except 
by a grant from the crown, or by prescrip- 
tion, wdiich is supi)Osed to take its rise from 
some ancient grant, of which no record 
can be found. (2 220.) 

(l)iigdalc’s ///.sA. \\anr.,\)i). .^>14, .51.5; 
Warton’s Jlist. KikjI. PutL., vol. i. p. 
279; Henry, Jlial. 7>V/7., 8vo. edit., vol. 
viii. p. 325; Brand’s l^qndar AuLiq. 4to. 
edit. vol. ii., p. 215.) 

The fairs of Fi’anlvfort-on-the-Mayn 
and Leipzig are the chief fairs in hhirope : 
the former held at blaster and in tlie 
months of August and Sepienilxu* ; llie 
latter at Faster, Micluulinas, and the 
New Year. The whole book-trade of 
Germany is centred in the I'luster fair 
at Leipzig. Nishnei Novgorod iti Russia, 
at the confmei.ce of tlu* Oka and Wolga, 
has a great animal fair in June, wJiieh is 
attended by about three Imiulivd thousand 
strangers, many of wliom come from re- 
mote jiarts of Asia. 

FA W M F K‘S-CJ FN F A L. FermiiTs 
Geiuu’anx was the name given in France 
under the old monarehy to a company 
v/iiieh fanned certain hranches of the 
public revenue, that is to say. contracted 
Avitli the govenimeiit to pay into the ti\-a- 
sury a lixed yearly sum, taking upon it- 
self the collection of certain taxes as an 
equivalent. 'I’he system of farming the 
taxes was an old custom of the French 
monarchy. Under Francis I., tiie revenue 
arising from the sale of salt was farmed 
by private individuals in each tow n. This 
w'as and is still in France and other 
countries of blnrope amonojioly of the go- 
vernment. A t the ])reseiit time the govern- 
ment of France derives about 2,2U0,(M)()/. 
a year from the salt monopoly. The 
government ri'serws to itsirlf the power 
of providing the people w'ith salt, which 
it collects in its stoi-es, and sells to 
the retailers at its own price. I’his mo- 
nopoly was lirst assumed by Philippe de 
Valois in 1.1. 5(t. Other sources of reve- 
nue wer(' lik('wdse farmed by several in- 
dividuals, mo|t gf whom were favourites 
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of the court or of the minister of the day. 
Sully, the able minister of Henry IV., 
seeing the dilapidation of the public re- 
venue occasioned by this system, by 
which, out of 1.50 millions paid by the 
people, only 30 millions reached the 
treasury, opened the contracts for farming 
the taxes to public auction, giving them 
to the highest bidder, according to the 
ancient Roman practice. By tliis means 
he greatly increased the revcime of the 
state. But the practice of private con- 
j tracts through favour or bribing was re- 
j newed under the ftdlowing reigns: (’ol- 
bert, the minister of Louis XIV., called 
the farmers df the revenue to a severe ae- 
count, and by an act of power deprived 
them of their enonnons gains. In 1728, 
under the regency, the various individual 
leases were united into a Ferine CentM’ale, 
w hich was let to a eonipaiiy, the members 
of which were henceforth called Fcrniicrs 
Genernux. In 1759, Silhouette, minister 
of Louis XV.. quashed the contracts of 
the farmers-general, and levied tlie taxes 
by Ids ow'ii agents. But the system of 
contracts ri'vived : for the court, the mi- 
nisters, and tavourites were all w'cll dis- 
posed to them, as ])rivate bargains were 
made wdth tlie farmers-g(MUTal, by which 
they paid large sums as douceurs. In the 
time of Necker, the company consisted of 
forty-fair members, who paitl a rent of 
180 millions of livres, and Necker calcu- 
lated their profit at about two millions 
yearly — no very extraordinary sum, if 
correct. But independent of this profit 
tluM-e were tlu* exj>enses of collection, 
and a ho.st of subalterns to support : the 
company liad its oflicaTS and accountants, 
receivers, collectors, &c., w ho, having the 
public force at their disjiosal, committed 
numerous acts of injustice towards the 
people, especially the poorer class, by 
distraining their goods, selling their 
chattels, &c. The “ guhelle” or sale of 
salt, among others, was a fruitful source 
of oppression. Not satisfied with oblig- 
ing the people to pay for the salt at the 
price fixed upon it in the name of the 
king, they actually obliged every indivi- 
dual above eight years of age to buy a 
certain quantity of salt whether wanted 
or not. But the rule was not alike all 
! over France ; in some provinces, which en- 



FEALTY, 


FARMERS-GENERAL. [ 9 ] 


joyed certain })rivileges, salt was 9 Hvres 
tlie one hundred weight, whilst in others 
it cost 1 {), and in some ti‘2 livres. In some 
provinces the quantity recpiired to be 
purchased per head was 25 pounds 
■W'eiglit : in others it was 9 pounds. And 
yet the provinces, nay the individual 
families of each province, were pro- 
liihited under the severest penalties from 
accommodating each other’s wants, and 
buying the superfluous salt of their 
neighl)ours, hut Avhoever wanted more 
salt than liis ohligatory allowance was 
obliged 1() resort to the government 
stores. Resides, every article of pro- 
visions tliat was exported fi^m one pro- 
vince to another was subject to duties 
CJilled Traites, Every ai)prentiee on 
being bound to a master was bound to 
pay to the king a certain sum according 
to the nature of the tJ“ade, and afterwards 
a much larger sum on his admission to 
practise his trad(' as a master. These few 
instiuiees may serve to convey an idea of 
taxation in France pnivions to the Revo- 
lution, A lively hut faithful picture of 
the whole system is given in Breton’s 
Hlstuirc ElnanrU're ue la Fratwe^ 2 vols. 
8vo., Paris, 1829. The farmers-general, 
as the agents of that system, coming into 
immediate eonlaet with the people, drew 
upon themselves a proportionate share of 
j)opiilar hatred. But the Itevolution swept 
away the farniers-geueral, and put an end 
to the system of farming tlie revenues : it 
equali/ed tin* duties and taxes all over 
France ; but the monopoly of the salt 
and tobacco has remained, as well as the 
duties on provisions, cattle, and wine 
brought into Paris and other large towns, 
called the octroi, and the right of search- 
ing by the octroi ollicers, if they think lit, 
all carriages and individuals entering the 
barriers or gates of the same. 

Tiie system of fanning the taxes, al- 
though generally disaj)proved of, is still 
continued in some European states. Not 
many years ago the custom-house duties 
at Naples were farmed by private specu- 
lators. For the character and eflects of 
the system sec Necker, De V Admuiist ra- 
tion dfis Finances. 

In J^higland the only fax that is famr/d 
is that on post-horses. The excise duties 
were farmed far some years prior to Hi 83. 


The Roman system of levying taxes, 
at least after the Republic had begun to 
acquire territory out of Italy, was by 
farming them out. In the later period of 
the Republic the farmers were from the 
body of the Equestrian order.. Indivi- 
duals used to form companies or associ- 
ations for farming the taxes of a particu- 
lar district: the taxes were let by the 
Censors for a period of liN'e years. They 
were probably let to those who hid high- 
est. These farmers were called Pub- 
lieani, and by the Greek writers 'rdonae 
{nXma-i), which is rendered by Publicans 
in the English version of the New Testa- 
ment,wdiere tliey arc apprcqu’iately classed 
with sinners, for they were accused of 
being often guilty of great extortion. 
These tax-collectors in the province were 
however only the agents. The princi- 
pals generally resided at Rome, where 
the affairs of each association (i:>ocietas) 
were managed by a director called a Ma- 
gister. The individual members held 
shares (partes) in the undertaking. 
Tliere was also a- chief manager in tlie 
province or district of which the company 
farmed the tax, who was called Pro- 
magister. 

I'herc arc no means of knowing what 
proportions of the tuxes oolleeted reached 
tlu* Roman Treasury (uerarium). Nume- 
rous complaints of the rapacity of tho 
Publicani or their agents occur in the 
classical wodters. These Publicani were 
the monied men of the late h’epublie and 
the early Empire, and their aid was often 
retpiired by the state for advances of 
money when the treasury was empty. 
Part of the mal-adiiiiiiistratioii probably 
came from the Publicani sub-letting the 
tuxes, wliich seems to have been done, 
sometimes at least. 

FATHER. [Pauk.nt anj) Cium).] 

FEALTY, says Littleton (§ 91), “is 
the same ih'Ai Jidditas is in Latin. And 
when a freeholder doth fealty to his lord, 
he shall hold his viglit hand u])on a book, 
and shall say tlwis : — ‘ Know ye this, my 
lord, that 1 shall be faithful and true unto 
you, and faith to you shall hear for the 
la^f. w hich I claim to hold of you, and 
I sliail lawfully do to you the cus- 
iPns and services which I ought to do, 
at the terms assigned : so help me God 
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and his saints;’ and he shall kiss the 
book. But he shall not kneel when he 
maketh his fealty, nor shsill make such 
humble reverence as is aforesaid in liom- 
age.” 

From this it appears that fealty is the 
fidelity which a man who holds landvS of 
another^owes to him of whom he holds, 
and it contains an engagement to perform 
the services for which the land is granted. 
The law as to fealty continues unchanged, 
though it is not usual now to exact the 
oath of fealty. It is due from all tenants 
of land, except tenants in frankalmoigne 
and those who hold at will or by suffer- 
ance. The reasons for now requiring it 
are so few that it is nearly gone into 
disuse, tliough it serves to keep up the 
evidence of tenure, when there arc no 
other seiwices due. If it is refused, the 
lord may enforce it by distress. 

FEDERATION. This word is de- 
rived from the Jioman term Foederatus, 
which was applied by the Romans to 
States wliich were connected with the 
Roman State by a Foedus or treaty. A 
federal union of sovereign states may be 
most easily conceived in the following 
manner : — 

We will suppose that the sovereign 
power in any number of independent 
BtaU^ is vested in some individual in 
those several states. These sovereign 
persons may agree respectively with each 
other and with all not to exerci.se cerhiiii 
functions of sovereignty in their several 
states, and to transfer these functions to 
be jointly exerci.sed by the contracting 
sovereign persons. The consecpience of 
such a compact will be that the contract- 
ing sovereign persons in their joint capa- 
city will become sovereign in each state 
and in all the states. The several sove- 
reign persons having for the time surren- 
dered to the joint body certnin powers 
incident to their several sovereignties, are 
no longer severally sovereign in their 
several states. The powers surrendered 
to the joint body may be determined by 
written contract, the interpretation of 
which belongs to the joint Ijody, yet in 
such a manner that tliere can be no valid 
interpretation unless the sovereign per- 
sons are unrntmous ; for if any number 
i^;j,.»rajpj^y could bind the rest, they 


might, by interpretation, deprive tlie sor 
veral contracting persons of all tbe'powers 
reserved to them by the contract. It 
follows also from the terms of the union, 
that any one party can withdraw from it 
at pleasure, and, as fur as he is concerned, 
dissolve the union ; for tlie essence of this 
union is the continuing consent of all. 

This is the simplest possible fonn of 
a supreme federal government; one in 
which the contracting sovereign powers 
are individuals, and in which the sove- 
reign persons in their aggregate capacity 
exercise the fimctions of sovendgnty. 
Such a federa^tioii may never have existed, 
but any federation that docs exist or can 
exist, however complicated it may seem, 
is reducible to these simple elements. 

If the sovereign powers, instead of 
being in individuals, are in all the people 
of the respective states, the only differ- 
ence will be that the fimctions of sove- 
reignty, which in the first case wc snj)- 
po.sed to be exercised by the individual 
sovereigns in their joint capacity, must, in 
this case, be delegated to individual iiiem- 
bei'sof the sovereign body. The citizens 
of tlie several sovereign states must in the 
first instance of necessity delegate to some 
of their own body the proper authority 
for making the federal contract or consti- 
tution ; and they must afterwards appoint 
persons out of their own body, in the 
mode prescribed by the federal contract, 
for executing the powers intrusted by the 
federal contract to persons so appointed. 
Tims the individuals who form the fe*dc- 
ral contract act therein severally as the 
agents of the sovereign states from w'hich 
they receive their commission ; and the 
individuals appointed to curry into effect 
the terms of the federal contract are the 
ministers and agents of that sovereign 
power which is composed of the several 
sovereign states, wliich again are com- 
po.sed of all the citizens. By whatever 
name, of President, Senate, House of Re- 
presentatives, or other name, the agents 
of the sovereign power are denominated, 
they are only the agents of those in whom 
the sovereign power resides. 

When the sovereign power is so distri- 
buted, the question as to the interpreta- 
tion of the federal contract may in practice 
be more difficult, but in principle it is the 
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same. No one state can be bound by the 
interpretation of the rest, for if this were 
once allowed there would be no assignable 
limit to the encroachments of the states ex- 
ercising sovereign power in their aggregate 
capacity. It is a clear consequence of the 
nature of the compact, whether tlie several 
sovereign powers are nations or indivi- 
duals, that each contracting power must 
exercise its judgment on the interpreta- 
tion of the instrument to which it is a 
party, and. that no interpretation from 
whicli any power dissents can, consistently 
with the nature of the compact, bind that 
power against its will. 

In the case of complete ^ssent or dis- 
agreement by any one power, the con- 
tract is, by the very nature of its terms, 
at an end ; for the contract being among 
sovereign powers, they cannot severally 
as such yield obedience to another sove- 
reignty, which results from the aggrega- 
tion of their several sovereign powers : 
their acts in their joint capacity must be 
acts of ctnnplete consent. 

If the sovereign power in such a fede- 
ral union has delegated the power of in- 
terpreting the written instrument of union 
to certain judiciary authorities, appointed 
under the federal compact for the pur- 
pose of carrying its provisions into effect, 
tlie several sovereign powers must still 
exercise, either by their legislatures or 
their judiciary authorities, their power to 
judge of the correctness of the interpret- 
ation, just as much as if the several so- 
vereign persons, in the case first supposed, 
^emselv(;s exercised the functions of so- 
vereignty in the supreme federal govern- 
ment. 

What is commonly called the general 
government of the United States of North 
America is an example of a federation 
or federal government, or a supreme 
federal government. The contracting 
parties were sovereign states (the sove- 
reignty in each state being in the citizens), 
which in their aggregate capacity formed 
a supreme federal goveniment. The mi 
nisters for carrying into effect the federal 
government are tlie president and con- 
gress, and the judiciary of the United 
States. By the preamble to the constitu- 
tion it is in fact declared that th^* ** I eople 
of the United States'' are the contracting 


parties. The several states of the union 
are often still called sovereign and inde- 
pendent states, because they retain all the 
sovereignty which they liavo not given 
up, expressly or by implication, to the 
general government ; and it is considered 
that the chief business of the general go- 
vernment is to determine and control me 
relations of all the confederated states to 
foreign states, and to make provision for 
tlie general defence. In practice*, however, 
great diflicultics arise in fixing the limits 
between the sovereignty of the states, such 
as it is, and the powers of the general 
government. 

The fifth article of the constitution pro- 
vides that “ The congress, whenever two- 
thirds of both houses shall deem it neces- 
sary, shall propose amendments to this 
constitution, or, on the application of the 
legislatures of two-thirds of the several 
states, shall call a convention for propos- 
ing amendments, which, in either case, 
shall be valid to all intents and purposes, 
as part of this constitution, when ratified 
by the legislatures of three-fourths of the 
several states, or by conventions in three- 
fourths thereof, as the one or the other 
mode of ratification may be proposed by 
the congress ; provided, &c. that no state, 
without its consent, shall be deprived of 
its equal suffrage in the senate.” From 
this article it is clear that the framers of 
the constitution did not fully comprehend 
the nature of the supreme federal govern- 
ment; for it is assumed by this article 
that tlie several states may he hound with- 
out their unanimous consent, which is 
contrary to conditions essentially implied 
by the nature of the union. This article 
involves also the inconsistency that the 
sovereign in any state may bind his suc- 
cessors : if tlie case of a federation of in- 
dividual sovereign persons had been that 
to be provided for, the impossibility of 
tlie provision would have been apparent ; 
but the impossibility equally exists when 
the contracting sovereign jiowers are re- 
spectively composed of many individuals, 
for the abiding consent is still the essence 
of the union that has been formed. 

This is not the proper place to discuss 
the advantages and disadvantages of a 
supreme federal government, nor to exa- 
mine into its stability. That it is neces- 
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sarily deficient in one element of stability, 
which defect arises from the necessity for 
all the consenting parties to continue their 
consent, is evident: in tliis respect it is 
like a i)artnership for an indefinite period, 
which may at any time be dissolved by 
any one of the partners. Such a power, 
which is incidi'iit to the nature of tlie 
partnersliip, so fur from being an objec- 
tion to it, is a great ailvantage. So long 
as^ all the j)arties agr(‘e, they have the 
benefit of the union : when they cannot 
agree, they take instead of it the benefit 
or the separation. 

It is also foreign from our purpose to 
consider what is the tendency, in a union 
like that t)f tlie E nited States, which results 
from the powers placed in the hands of the 
President and Congress by the fi'deral 
compact. If such power were placed in 
such hands by sovereign personsoriginally 
severally sovereign in tlieir respeetive 
states, as in the case first supposeil, the 
vigilance of tliese persons in their aggre- 
gate ca\)acity, though somewhat less than 
the vigilance of a single sovereign person, 
would probably prevent any niuhte as- 
sumptions of poM'er on the part of those 
to whom they had delegated certain 
fixed [lowers. 13ut the fai’ther the seve- 
ral sovereigns, who in tlieir aggregate 
capacity forin this federation, are re- 
moved from those to M'hom tli(‘y dele- 
gate certain powers, and the more nu- 
merous are the individuals in whom 
this aggregate sovereignty resides, the 
greater are tlie facilities and means of- 
fered to, and conseipiently the greater is 
the tendency in, their ministers and 
Uj^ents practically to increase those jiowers 
with winch they may liave been intrusted. 
In their cupaeity of ministers and agents, 
having patronage at their command and 
the administration of tlie revenne, such 
agents maj' gradually acquire the poM'er 
of iiiflueiiei ug the election of their suc- 
cessors, when Tlieir own lei’in of office 
is expired, and may thus impercepti- 
bly, while in name servants, become in 
fact masters. That there is such a ten- 
dency to degenerate from its primitive 
form in all social organization, as there 
is in all organize d bodies m be resolved 
their elements, seems no sullicient 
ir^^n^of iiot fc-rmiug such union and 


deriving from it all the advantages M^hicli 
under given conditions it may for an in- 
definite time bestow on all the members 
of such federation. 

Those wlio wish to examine into the 
nature of the North American Union and 
the party ([uestions which have arisen out 
of the interpretation of the federal consti- 
tution may eonsnlt the essays of .Jay, 
Hamilton, and Madison in the Federalist, 
\\\o Journal of the J^hiludelphia ( onreii- 
tion, published in I S 19, and Tucker’s 
of Jefferson (London, ISdii), where they 
wdll find am}>le reference to other autliovi- 
ties. 

Federations of a kind existed in an- 
cient times, such as that of tlie Ionian 
States of zVsia, wliieh assembled at the 
Paiiiouium at certain times (Herodo- 
tus, i. 1+2); the Aeluean eonfederation 
1 AcH^'AN CoNl- KOKilATJON'] ; the /Eto- 
liaii confederation | .F.toi.tan Ck>M'E- 
derationJ; and the Lyeian confedera- 
tion which is deserdied by Strabo (p. ()()4). 
'riie Roman system of Focd(?rate States 
(Civitates Foederatae) is another instance 
of a kind of confederation ; but it was of 
a peculiar kind, for Rome was neither ab- 
solutely sovereign over these stales nor yet 
associated with them in a federation, Ais 
noTv understood. The relationsliip be- 
tween Rome and tlu‘ federate states rather 
resembled the relation of sovereign and 
.subject, than any other, though it was not 
precisely that. 

A supreme federal gov(*rnment, or a 
eomposite state, is distinguished by Austin 
( Province Jurisprudence delerunned\^ 
from a system of confederated states: itf 
the latter “ each of the several societies is 
an independent jiolitical society, and each 
of their several governments is properly 
.sovereign or supreme.” It is easy to 
conceive a number of sovereign powers, 
such as the German States, assembling and 
passing resolutions wliicli concern all the 
members of the confederacy, and yet 
leaving these resolutions to be enforced 
ill each state by its own sovereign power. 
Such a union therefore difters.essentially 
from a supreme federal government, 
which enforces its commands in each and 
all the states. As to the existence of a 
written constitution, as it is called, in the 
one case, and a mere compact in the other, 
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that makes no essential difference, for the 
federal constitution, as we have shown, is 
merely articles of agreement, which only 
derive their efficacy from the continued 
assent of all the members that contribute 
in their aggregate capacity to form the 
sovereign power in such federation. 

As to a system of confederated states, 
Austin adds: “I believe that the Ger- 
man (Confederation, which lias succeeded 
to the ancient em])ire, is merely a system 
of confederated states. 1 believe that the 
present diet is merely an assembly of 
ambassailors from several confederated 
but severally independent governments; 
that the resolutions of the diet are merely 
articles of agi’eement which each of the 
confederated governments spontaneously 
adopts; and that they owe their legal 
effect, ill eacli of the eompacted com- 
munities, to hiM’S and commands which 
are fashioned upon them by its own im- 
mediate chief, I also believe that the 
Swiss (Confederation >vas and is of the 
same nature. If, in the case of the Ger- 
man or of the Swiss Confederation, the 
body of con fed< ‘rated governments enforces 
its own resolutions, those confederated go- 
vernments ar(‘ one composite state, rather 
than a system of eonfederated states. The 
body of eon fed crated governments is pro- 
perly sov(M‘i‘ign : and to that aggregate 
and sovereign body each of its constituent 
imnnliers is jiroperly in a state of subjec- 
tion.” 

FICE SIMPLE. 

FhlE TAll.. [Es-patk.J 

FEES, cci tain snviis of money claimed 
as their pe^jlu^i^e liy official persons un- 
der the authority of various acts of par- 
liament, and by prescription. The right 
to fees, as well as the amount payable in 
most cases connected with tlie adminis- 
tration of justice, has been regulated by 
several recent statutes. 

Officers (lem:inding improper fees arc 
guilty of extortion. 

The rewards paid to barristers and 
physicians, attorneys and surgeoius, tor 
their several services, are called fees, 
which may he recovered by the two last- 
named by action ; but barristers and yihy- 
siciaiis cannot recover their fees l|j kgal 
proceeding. 

..FELLOWSHIP is an ;estal#ibmciit 


in some colleges which entitles the holder 
to a share in its revenues. Fellowships 
are either original, that i.s, part of the 
foundation of the original founder ; or in- 
grafted, that is, endowed by subsequent 
benefactors of a college already esta- 
blished. Where the number of fellows 
is limited by the original foundation, new 
fellows cannot be made mem hers of the 
corporate body without a Jiew incorpora- 
tion. If the number is not limited by 
the charter, it seems tliat the corporation 
may admit new fellows ns members, who 
will be subject to the statutes f)f the ori- 
ginal foundation in all respects. (Gra- 
duates of each several college are in 
general only eligible to lill a vacant fel- 
lowship in the establishment, and they 
are elected after having undergone an 
examination by the master and fellows or 
by the master and senior fellows. But in 
some cases special rules which control 
the election i)revail, as where the fellow 
must he of the blood of the founder, or 
where he must be a native of a particular 
county, &c., and in some few eases fellow- 
ships are open to the graduates of several 
colleges, or even the whole university. 
In Downing College, ("amhridge, gra- 
duates of both universities are eligible. 
The rules as to tlie election of fellows 
are prescribed by the founder, modified 
in some cases by the by-laws of the 
several colleges. Some fellowships may 
be held by laymen, hut in general they 
can he retained only by persons already 
in holy orders, or who are ordained witliin 
a' specified time. Fcllowshi})s are of un- 
equal value, varying from .'io/. and less 
to 250/. a year and upwards, the senior 
fellowships being in general the most 
lucrative ; but all confer upon their 
holders the right to ajiartments in the 
college, and certain privileges as to com- 
mons or meals. They are in general 
tenable for life,iiiiless the holder marries, 
or inherits estates which afford a larger 
re’^ne, or accepts one of tlie livings be- 
longing to the college whicli cannot he 
held with a fellowsliip. The condition 
of celibacy is attached to all fellowships, 
but it is not peculiar to them ; for in- 
stancCf by the statutes of the founder of 
Harrow school, the head master ought to 
vacate his mastership upon marriage, just 
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FELONY. 


as in the case of a fellowship. The col- 
lege livings are conferred upon the fel- 
lows, who in general have the option of 
taking them in order of seniority. 

FKLO-DE-Shi (a felon of himself) is 
a person who, being of sound mind and 
of the age of discretion, deliberately 
causes his own death ; and also in. some 
cases, where one maliciously attempts to 
kill another, and in pursuance of such 
attempt unwillingly kills liimself, he is 
adjudged a f(do-de-se. (1 Hawkins, 1\ C\ 
c. 27, § 4.) When the deceased is found by 
the coroner and jury a felo-de-se, all his 
chattels, real and personal, are forfeited 
to the crown, though they are, avc helieve, 
usually restored upon pa.yn\oi\t of mode- 
rate fees. It follows from this rule as 
to forfeiture, that a will made by a felo- 
de-se is void as to his personal estate, 
though not as to his real estate, nor is Ins 
wife barred of her dower. Formerly he 
was buried in the highway with a stake 
driven through his l)ody. The.se laws, 
so highly repugnant to the feelings of 
humanity, being a punishment to the sur- 
viving relatives of the deceased, caused 
juries in general to find that the dec(‘ased 
was not of sound mind; and by 4 (Ico. 
IV. c. o2. the legislature so fai’ yielded to 
the popular and Iiereiii the better opinion, 
as to abolish the former ignominious 
mode of burial, and to provide that a 
felo-de-se sliall be privately interred at 
night in the burial-ground in which his 
remains might by law have been interred 
if the verdict of felo-de-se had not been 
found against him. 

FELONY, in the general acceptation 
of the English law^, comprises every 
species of crime which occasioiK tl at com- 
mon law the fiudeitnrc of lands or goods, 
or both, and to which a capital or other 
punishment might be superadded, accord- 
ing to the degree of guilt. Various de- 
rivations of the word have been suggested. 
Sir Henry S])elman supposes tliat it may 
have come from the leutonic or Ger- 
man fee (fief or feud) and Ion (price or 
value), or from the Saxon feelen to full 
or offend. Capital punishment by no 
means enters into the true definition of 
felony ; hnt the conunon notion of felony 
Ci generally connected with that 
If piuiishment, that law-wi’iters 


have found it difficult to separate them ; in- 
deed, this notion acquired such force, that 
if a statute made any new offence felony, 
the legal implication was that it should 
be punished with dcatli. The number of 
offences, however, to which this punish- 
ment is affixed by the law of England is 
now very small ; and several statutes have 
been lately passed ( I Viet. c. 84, 85, 80, See.) 
founded upon the principle that the pun- 
ishment of death should only be inflicted 
for crimes accompanied with violence. 
Thus c. 84 sul)stitutes the punisliment of 
transportation for that of death in those 
cases where death might still he inflicted 
for forgery ; c. 85 materially lessens the 
severity of the punishment of offences 
against the person ; c. 80 enacts tliat bur- 
glary unaccompanied with violence shall 
no longer be punished capitally, and pro- 
vides that, so far as the offenee of bur- 
glary is concerned, the night shall be 
considered to commence at nine in the 
evening and to conclude at six in the 
morning ; c. 87 mitigates the punishment 
attending the crimes of robbery and steal- 
ing from the person ; c. 88 renders piracy 
punishable with death only wlien nnirder 
is attempted ; c. 8'.) regulates the punish- 
ment for the crime of arson ; c. 90 miti- 
gates the punishment of transportation for 
life in certain eases; and c. 91 abolishes 
the punishment of death in the oases there 
specified. Great numbers of offences 
were formally liable to this severe pnnisb- 
meiit. "I’he -vvord felony is now used 
very vaguely, and it lias long been em- 
ployed to signify the degree of crime 
rather than the penal consequences. It 
is sufficient here to state generally, that 
murder, manslaughter, felo-de-se, rolH 
bery, arson, burglary, offences against the 
coin, &c., arc considered and classed as 
felonies. [Law, Criminal.] 

Besides the special punishment affixed 
to his crime by the law, a felon upon con- 
viction forfeited the rents and profits of 
his lands of inheritance during his life to 
the king (which are now usually com- 
pounded for), and also all his goods and 
chattels absolutely ; and as attainder of 
felony caused corruption of blood, his 
lands, except of gavelkind tenure, es- 
cheated to the lord of the fee. This last 
consequence, however, was taken away 
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by stajt. 54 Geo. III. c. 145, which en- 
acted, that, except for treason or murder, 
corruption of blood should not follow at- 
tainder ; and as ditiiculties might some- 
times occur in tracing descent through 
an ancestor who had been attainted, it 
was, by the d & 4 Will. TV. c. 108, § lo, 
enacted that descent may be traced through 
any person who shall have been attainted 
])cfbrc such descent shall have taken 
place. [ Attainukr ; Descent ; Es- 
cheat ; FouFEn uuE.] 

The distinction formerly inad(^ between 
felony with and witliout benefit of clergy 
is explained in IIenkfit ok Cleucy. 
FEME COVEirr. [Wife.] 

FEME SOLE. [Wife.] 

FEOD. [Feudal Sysii-.m.] 
FEOFFEE, f Feoffment.] 
FEOFFMENT is that mode of con- 
voying the property in lands or corporeal 
hereditaments in possession where the 
land passes by livery in deed, L e. actual 
delivery of a portion of the land, as a 
twig or a Inrf; or where, the parties 
being on the land, the feoffor expressly 
gives it to the feoffee. Livery in law 
or within view, is when, the parties being 
within sight of the land, the feoffor refers 
to it and gives it to the feoffee. A feoff- 
ment was the earliest mode of conveying 
real hereditaments in possession known 
to the common law. A grant, which 
was an instrument in writing, was the 
mode used Avhcii lands subj<'Ct to an exist- 
ing estate of freehold, and when rents or 
other incorporeal licredituments incapa- 
ble from their nature of being the sub- 
jects of livery, were transferred. The 
term feolfhient is evidently of feudal 
origin, its Latinised form being feotfa- 
mentimi, from femlare or infeudare, to 
infeolf, to give a feud,- he who con- 
fers the feud or fief is the feoffor, and he 
who receives it the feoffee. This mode of 
conveyance is common to all nations in 
rude ages. (Gilbert, Ten. It pre- 

vailed amongst the Anglo-Saxons, wlio 
gave poss(*ssion by the delivery of a twig 
or a turf, a mode still common, particu- 
larly in the admission of tenants of copy- 
liold lands. The form of an ancient 
feoffment was very concise. Tbc;£|||m 
copy of one in the Appendix to S^nd 
voj. of Blackstone’s Cojnmmtaries, No, 1. 


15] 

The essential part of this mode of con- 
veyance is the delivery of possession, or> 
as it is technically called, livery of seisin. 
In former times land was fre(piently con- 
veyed without any deed or writing, by 
simple delivery. JSul)se(|uentIy it became 
the custom to Jjave a written instrument 
called the charter or deed .of leoflinent, 
which declared the intention of the parties 
to the conveyance. But now, .since the 
Statute of Frauds (21) Car. 11. § 3), a 
written instrument is necessary. Still 
however the laud passes by tlit* livery, for 
if a deed of feoffment is made without 
livery, an estate at will only passes; 
though if livery is made, and the deed 
does not express that the land is conveyed • 
to the feoffee and his heirs, an estate for 
the life of the feoffee only will pas.s. No 
less estate than an estate of freehold can 
pass by a feoffment with livery, the livery 
l)eing in fact the investiture with the free- 
hold. 

Livery of seisin, of both the kinds pre- 
viously mentioned, was at first p»M fbrmed 
in the presence of the freeholders of the 
neighbourhood, vassals of the feudal lord ; 
because any dispute relating to the free- 
hold was decided before them as pares 
curia', “e<pial.s of the court,” of the lord 
of the fee. But afterwards, upon the decay 
of the feudal system, the livery av as made 
in ghe presence of any witiies.ses ; and 
where a deed was used, the livery was 
atte.sted by those who were present at it. 

J a very in deed may he made by the 
feoffor or his attorney to the feoffee or his 
attorney. When lands lie in several 
counties, as many liveries are iiecessaiy ; 
and where lands are out on lease, there 
must he as many liveries as there are 
tenants, for no livery can be made with- 
out the consent of the tenant in possession, 
and the consent of one will not bind the 
rest. But livery in law or within view 
can only be given or taken by the parties 
themselves, though lands in several 
counties may pa.ss if they all be within 
view. Livery of this nature requires to 
be perfected by subsequent entry in the 
lifetime of the feoffor. Formerly, if the 
feofiee durst not enter for fear of his life 
or Ix/dily harm, his claim, made yearly, 
in the form prescribed by law, and called 
continual claim, would preserve his rigid. 
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The security of property consequent upon 
the progress of civilization having ren- 
dered this exception unnecessary, it was 
abolished by the recent Statute of Limit- 
ations, 3 & 4 Will. I V. c. 27, § 1 1.- 

Since the Statute of Uses [Usks] has 
introduced a more convenient mode 
of conveyance, feotfnients liavc been 
rarely used. Corporations usually con- 
vey tiieir own estates by feoHineiit, 
in consequence of the supposition that 
a corymrate body cannot stand seised 
to a use, though it seems that this doe- 
trine only applies to the ease of lands 
being conveyed to a corporation to the 
use of others, ('(rilbiu’t On //.vcn, Sugd. 
ed. 7 note.) Where the obj(*et to l)e at- 
tained was the destruction of contingent 
remainders or the discontinuance of an 
estate tail, or the acquirement of a fee for 
the pur])Ose of levying a fine or sulfering 
a recovery, a feoffment was usually em- 
ployed. Such indeed was the efficacy 
attributed to this mode of conveyance by 
the early law writers, that where the 
feoffor was in possession, liowever uu- 
foumled his title might he, yet Ids feoff- 
ineut j)ass('d a fee ; voidalJe, it is true, 
by the rightful owuier, hut which by the 
lapse of time might become good even as 
against him. Heiug thus supposed to 
operate as a disseisin to llie rightful 
o>vner, it w'as thought till rceently iliat a 
person entith-d to a. term of years might 
by making a feoffment to a strang*.‘r i)ass 
a fee to him, and then by levying a tine 
acquire a title by uou-elaim. 'This <loc- 
trine led to very eonsiderable discussion, 
and though strictly aeeoi’dant to tlieju in- 
ciple of the old law, it lias been over- 
ruled. I'lic whole state of the (picstion 
may he fecund in Mr. Knowler’s cele- 
brated argument in Taylor dem. Atkins 
V. Horde ; 1 Ihirr. 60, Doe dem. Mad- 
dock V. fiyiies, .‘1 H. & C. .’182; .lerritt 
W^race, 3 Price, ,075; 1 Sanders, //.se.v, 
40(4thed.); 1 Pr<*ston, ( o/w. 32 (2iid 
ed.) ; and 4 IJylhewood, f Wy. (Jarman's 
edit.) 1 17. 

The ow ner of lands of gavelkind tenure 
may convey them by feotf'meiit at the age 
of fifteen ; and therefore in such easis, 
which arc rare, a feoffment is still re- 
sorted t(!. 

FEOFFOK, [Fkoffment.] 


FERRY, an exclusive privilege by 
prescription or the king’s grant for the 
carriage of horses and men aci’oss a river 
or arm of the sea for reasonable toll. 
The owner of a ferry cannot suppress it 
and put up a bridge in its stead without a 
liceiiee; hut he is hound to keep it always 
in I'fjiair and readiness, with expert men, 
and reasfinahle toll, for neglect of wdiieli 
lie is liable to he ])unished by indielinent. 
If a feny is erected so near to an ancient 
ferry as to draw away its custom, it is a 
nuisance to the ow net* of the old one, for 
which tlie law will give him remedy by 
aelion. The fiu’ry is in respect of the 
landing-place, and not of the water, and 
in every ferry the land on both sides 
ought originally to have belonged to the 
.same person, otherwise he could not have 
granted the ferry. (13 Yin. ri/ir. 208.) 
But as all exi.sting ferries are of great 
auti<|uity, and generally connect roads 
abutting on each sidi* of the water, the 
original unity of possession is mere mut ter 
of eurio.sity. A ferry is considered as a 
common highway. (3 Bluekslone, Coin. ; 
13 Viner, Ahr. 208.) 

FEUD. [FKODAii Systeu.] 

FEUDAL SYSTEM. In treating of 
this subject we shall endeavour to pre- 
sent a concisi‘ and clear view of the prin- 
ciples of w hat is called the feudal system, 
to iudieatii the great stages of its history, 
especially in our own country, and to 
state hrielly the leading considerations to 
be taken into account in forming an es- 
timate of its iniluenee on the civilization 
of modern Europe. 

The essential constituent and distiii- 
guisliiijg eliaracteristic of the species ol 
estate called a feud or lief was Irom the 
first, and always eontinned to he, that it 
was not an estate of absolute and inde- 
pendent ownership.' The property, or 
dominium dircrtum, as it was called, re- 
mained in the grantor of the estate. Tin 
person to w^hom it was granted did not 
become its owner, hut only its tenant or 
holder. There is no direct proof that 
fiefs were originally resuinahle at plea- 
sure, and Mr. Hal lam, in his ‘State ol 
Europe during the Middle Ages,' has ex- 
preij|d his doubts if this were ever the 
case'; but the position, as he admits, if 
laid down in almost every writer on the 
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by any decisive instances, it is at least 
strongly supported not only by general 
considerations of probability, but also by 
some indicative facts. This however is 
not material. It is not denied that the 
fief was at one time revocable, at least on 
the death of the grantee. In receiving it, 
therefore, he had received not an absolute 
gift, ])ut only a loan, or at most an estate 
for his own life. 

Tliis being establislied as the true 
character of a primitive feud or fief, may 
perhaps throw some light upon the much 
disputed etymology and true meaning of 
the word. Fe.udum has been derived by 
some from a Latin, by others from a 
Teutonic root. The principal I^atin ori- 
gins proposed are fa'dns { a treaty) and 
Jidcs (laith). The supposition of the 
transformation of either of these into 
feudum seems iiiisuppovtcd by any proof. 
These derivations, in fact, are hardly bet- 
ter than another resolution of the puzzle 
that lias been gravely otlered, namely, 
that feudum is a word made tip of the 
initial letters of the words “ fiilelis cro 
ubique domino vero mco.” The chief 
Teutonic etymologies proposed have been 
from the old German Jdidn, the Danish 
feide, or the modern Gerinau ueZ/tZ, all 
meaning battle-feud, or dissension ; and 
from fe or /cc, which it is said signifies 
wages or pay for service, combined with 
od or wM, to which the signification of 
possession or property is assigned. But, 
a.s Sir Francis Palgrave hie, well re- 
marked, “ upon all the Teutonic etymo- 
logies it is sutlicient to observe, that the 
theories are contradicted by the pmpiice 
of the Teutonic tongues— a Fevd, 'or fief, 
is not called by such a name, or by any 
name approaching thereto, in any Teu- 
tonic or Gothic language wlialcvcr.” 
{Proofs and Illuslrations to liise and 
Profjress of Etuf, Com.., p. cevii.) Lehn 
or some cognate form is the only'^ corre- 
sponding Teutonic term ; Lar.n in Anglo- 
Saxon, Leu in Danish, jf.een iii Swodisii, 
&c. All these words properly signif) 
the same tiling that is expressed by our 
modern Engli.sh form of the same cU*- 
meiit, Loan; a loan is the only name tor 
a feud or fief in all the Teutonic tongues. 
What theu is feud or Palgrave 

VOL. II. 


'rhe true word seems to be Feodum (not 
distinguishable from Feudum in old Writ- 
ing), ov feftuin. Fier or /Yc/ ( Latinized 
into Fenidinm, which some contracted 
into Feodum, and others, by omitting the 
V, into Feudum) he conceives to be Fitef, 
or Jdu'tff, and that again to be a collo- 
quial alibreviation of Fmphi/f.eusis, pro- 
nounced Fmplti/fffsis, a well known term 
of tlie lioman imperial law for an estate 
granted to Ik; lichl not absolutely, but 
with the ownership still in the grantor 
and the usufruct only in the hands of the 
grqijtee. It is certain that emphyteusis 
was used in tlie middle ages as synony- 
mous with Precaria (an estate held on a 
precarious or uncertain tenure) ; that pre- 
cariic, and also prastitie, or jirscstariae 
(literally loans), were the same with 
Bcneficia; and tliat Bcnoficia under the 
emperors were the same or near the same 
as fiefs. [Benf.juciiim.J (See these posi- 
tions also established in Palgrave, ui 
supra, cciv.-ccvi.) It may be added 
that tli(* wmrd Feu is still in familiar use 
in Scotland for an estate held only for a 
term of years. TIkj posse.ssor of such an 
estate is call(*d a Feuar. Many of these 
feus are ludd for years, some for 909 
y(*ars. A rent, or feu-duty, as it is called, 
is always paid, as in the case of a lease 
in England; but, although never, wre 
believe, merely nominal, it is often ex- 
tremely trifling in proportion to the 
value of the property. In Erskine's 
‘ Principles of tlie Law of Scotland,’ in 
the section “ On the several kinds of 
Holding” (hook ii. lit. 1), we find the 
following passage respecting fcu-holding, 
which may he taken as curiously illus- 
trating the derivation of fief that has just 
been quoted from . another writer ; — “ It 
has a strong reseinhlance to the Koinati 
Emphijteusis, in the nature of the right, 
the yearly duty payable by the vassal, 
the penalty in the case of not punctual 
payment, and the restraint freipiently 
laid upon vassals not to alien w ithout the 
superior’s consent.” As for the English 
term Fee, which is geucrally, if not 
universally assumed to be the same word 
with fief ami feud (and of which it may 
be the abbreviated form, as we may infer 
iioju the words feoffor,” “ infeofl’,” and 

c 
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“feoffment”), it would be easy enough 
to show how, supposing that notion to be 
correct, it may have acipiircd the meaning 
wliicli it has in the expressions fee-simple, 
fee-tail. See. 

The origin of the system of feuds has 
been a fertile subject of speculation and 
dispute. If we merely seek for the ex- 
istence of a kind of landed tenure resem- 
bling that of the fief in its essential pi'in- 
ciple, it is probable that such may be dis- 
covered in various ages and parts of the 
world. But feuds alone are not the 
feudal system. They are only one of the 
elements out of which that system gmw. 
Ill its entireness, it is certain that uie 
feudal system never subsisted anywhere 
before it arose in the middle ages in those 
parts of Europe in which the Germanic 
nations settled themselves after the sub- 
version of the Koman empire. 

Supposing feud to he the same word 
with the Koman emphyteusis, it does not 
follow that the Germanic nations bor- 
rowed the notion of this species of tenure 
from the Komans. It perhaps more 
probable that it was the common form of 
tenure among them before their settle- 
ment in the Komaii provinces. It is to 
be observed that the emphyteusis, the 
prccaria, the beneficiuni, only subsisted 
under the Itoman scheme of polity in 
particular instances, but they present 
themstihes as the very genius of the 
Germanic scheme. What was only oc- 
casional under the one became general 
under the other. In other words, if tlic 
Komans had feuds, it was their Germanic 
conquerors who first established a system 
of feuds, 'fhey probably established 
such a system upon their lirst settlement 
in the coiapiered provinces. The Mord 
feudum indeed is not found in any 
writing of earlier date than the beginning 
of the eleventli century, although, as Mr. 
Hallam has remarked, the words feum 
and Jhntm, which are evidently tlie same 
with feudum, occur in several charters of 
the preceding century. But, as we have 
shown, feudum or feud, in all probability, 
was not the Teutonic term. Can it be 
doubted,” asks Mr. Hallam, “ that some 
word of barbarous original must have 
answered, '.r* the vernacular languages, 
to the Latin heueficium ?” There is rea- 


son to believe, as we have seen, that this 
vernacular word must have been Lehn, 
or some cognate form, and that feud was 
merely a corrupted term of the Koman 
law which was latterly applied to denote 
the same thing. 

We know so little with certainty re- 
specting the original institutions of the 
Germanic nations, that it is impossible to 
say how iniich they may have brought 
with them from their northern forests, or 
how much they may have borrowed Iroin 
the imperial polity, of the other chief 
element which enters into the system of 
feudalism, the connection subsisting be- 
tween the grantor and the grantee of the 
fief, the person having the property and 
the person having the usufruct, or, as 
they were resjiectively designated, the 
suzerain or lord, and the tenant or vassal. 
^Vnaut may be considered as the name 
given to the latter in reference to the 
particular nature of his right over the 
land ; vassal, that denoting the particular 
nature of his personal connection with 
his lord. The former has been already 
explained ; the consideration of the latter 
introduces a new view. By some writers 
the feudal vassaLs have been derived 
from the comitc%ov officers of the Koman 
imperial household [Count] : by others 
from the comllcs^ or companions, men- 
tioned by Tacitus {German. 13, ike.)^ as 
attending upon each of the German chiefs 
in war. The latter opinion is ingeniously 
maintained by Montesquieu (xxx. 3). 
One fact appears to he certain, and is of 
some importance, namely, that the ori- 
ginal vassal! or vassi were merely noble- 
men ^ho attached themselves to the court 
and to attendance upon the prince, with- 
out necessarily holding any landed estate 
or benelicium by royal grant. In this 
sense the words occur in the early part 
of the ninth century. Vassal has been 
derived from the Celtic ywasj and from 
the German gesell, which are probably 
the same word, and of both of which the 
original signification seems to be a helper, 
or subordinate associate, in labour of any 
kind. 

If the vassal was at first merely the 
associate of or attendant upon his lord, 
nothing could be more natural than that, 
when the lord^came to have land to give 
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away, he should most frequently bestow 
it upon his vassals, both as a reward for 
their past and a bond by which he might 
secure their future services. Tf the pecu- 
liar form of tenure constituting the fief 
or lehn did not exist before, here was the 
very case which would suggest it. At all 
events, nothing could be more perfectly 
adapted to the circumstances. The vas- 
.sal was entitled to a recompense ; at the 
same time it was not the interest of the 
lord to sever their connexion, and to 
allow him to become indepeiidont ; pro- 
bably that was as little tlie desire of the 
vassal himself; he was conveniently and 
appro])riately rewarded therefore by a 
fief, that is, by a loan of laud, the profits 
of which w ere left to him as entirely as 
if he had obtained the ownership of the 
laud, but his ])recarious and revocable 
tenure of which, at the same time, kept 
him bound to his lord in the same de- 
pendence as before. 

Here tlien w'e have the union of the 
feud and vassalage — two things which 
remained intimately and inseparably 
combined so long as the feudal system 
existed. Nevertheless they would appear, 
us we have seen, to have been originally 
quite distinct, and merely to have been 
thrown into combination by circum- 
stances, iVt first it is probable that, as there 
were vassals wdio were not feudatories, 
so tiiere were feudatories wdio were not 
vassals. Hut veiy soon, when the advan- 
tage of the association of the two charac- 
ters came to be perceived, it would be es- 
tablished as essential to the completeness 
of each. Every vassal would receive a 
fief, and every person to whom a fief w’^as 
granted w ould become a vassal. Thus a 
vassal and the holder of a fief w ould 
come to signify, iis they eventually aid, 
one and the same thing. 

Fiefs, as already intimated, are generally 
supposed to have been at first entirely pre- 
(rarious, that is to say, resumable. at any 
time at the plcjisure of the grantor. But 
if this state of things ever c xisted, it pi^o- 
hably did not last long. Even from the 
first it is most probable that many fiefs 
were granted for a certain term of ycai*s 
or for life. ^ And in those of all kinds a 
substitute for the original pr-'cariousness 
of the tenure was soon found, wliicli, whil< 
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it equally secured the rights and interests 
of the lord, w as mucli more honourable 
and in every way more advantageous for 
the vassal. Tliis was the method of at- 
taching him by certain oaths and solemn 
forms, Avhich, besides their force in a re- 
ligious point of view', W'ere so contrived 
as to appeal also to men’s moral feelings, 
and whieh therefore it was accounted not 
only' impious but infamous to violate. 
I’lic relation binding the vassal to his 
lord was made to wear all the appearance 
of a mutual interchange of benefits, — of 
bounty and protection on the one hand, 
of.gratitude and service due on the other ; 
and so strongly did this view of the mat- 
ter take possession of men’s minds, that 
in the feudal ages even the ties of natural 
relationship were looked upon as of in- 
ferior obligation to the artilieial bond of 
vassalage. 

As soon as the position of the vassal 
had thus been made stable and secure, 
various changes would gradually intro- 
duce themselves. The vassal would begin 
to have his fixed rights as well as his 
lord, the oath which he had taken mea- 
suring and determining both these rights 
and his duties. The relation between the 
two parties would cease to be one wholly 
of power and dominion on the one hana, 
an (I of mere obligation and dependence 
oil the other. If the vassal performed 
that which he luid sworn, nothing more 
would be required of him. Any attempt 
of his lord to force liim to do more w ould 
he considered as an injustice. I’lieir con- 
nexion would now assume the appearance 
of a mutual compact, imposing corre- 
sponding oidigations upon both, , and 
lualdng protection as much a duty in the 
lord, as gratitude and service in the 
vassal. 

Other important changes would follow 
this fundamental change, or would take 
place while it was advancing to comple- 
tion. After the fief had come to be gene- 
rally held for life, the next step w ould he 
for the eldest son usually to succeed his 
lather. His right so to succeed would 
next be established by usage. At a later 
stage fiefs became descendible in the col- 
lateral as well as in the direct line. At 
a still later, they became inheritable by 
females as well as by males. There is 
c2 
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much (lilt'crence of opinion, however, as 
to the dates at whicii these several 
changes took place. Some writei*s con 
ceive that tiets first became liereditary in 
France under Charlemagne : others, how- 
ever, Avith w'hom Mr. Mai lam agrees, 
maintain that there were hereditary fiefs 
under the first race of Fi-encli kings. It 
is supposed not to have been till the time 
of the first (lapets in the end of tiui tenth 
century that tin* right of the son to suc- 
ceed the father was established by law in 
France. Conrad U., surnamed the Salic, 
Avho became emperor in 10:2+, is gene- 
rally believed to have first established the 
hereditary charachn- of fiefs in (Germany. 

'J'hroughout the Avhole of this progres- 
sive development oftlie sysleirg however, 
the original nature of the fief was never 
forgotten. 'Fhe ullimale projierty was 
still held to be in tlie lord; and that fact 
was very distinctly signified, not only hy 
the expressive language of fiuans and 
symbols, hut hy cc'i'laiu liabilities of the 
tenure that gave still sharpi'i* intimation 
of its true cliaracU*!*, Even after fiefs 
became <leseen(lil)le to heirs in the most 
oxnnprehensive simse, and by the most 
fixed rul(s every new occupant of the es- 
tate had still to make sohunn acknowledg- 
ment of his vassalage, and thus to obtain, 
as it w(*iv, a reiunval of the grant from 
the lord, lie became bound to discharge 
all services and other «liies as fully as the 
first grantee had been. Above all, iii 
certain circumstances, as, for example, if 
the tenant committed treason or felony, 
or if he left no heir, the estate would still 
return by forfeitiire or escheat to the 
lord, as to its original owner. 

Originally fiefs were granted only by 
sovereign princes; l)Ut after estates of 
this descri[)tion, by ac(iLiiriiig the heredi- 
tary quality, came to he considered as 
property to all practical intents and pur- 
poses, their holders jiroceeded, on the 
streugtii of this completeness of i)Osses- 
sion, themselves to assume tlie character 
and to exercise the rights of lords, by the 
practice of w hat was called subinfeuda- 
tion, that is, the alienation of portions of 
their fiefs to other parties, who thereupon 
vrare placed in the same or a similar re- 
lation to the»u p thfo in which they stood 
to tlie prince, Tlfwassal of the prince 


liecame the lord over other vassals; in 
tins latter capacity he was called a mesne 
Cthat is, an intermediate) lord ; he w^as a 
lord and a vassal at the same time. In 
tlie same maimer the vassal of a mesne 
lord might become also the lord of other 
arrere vassals, :is those* vassals that lield 
of a mesne lord were de signated. 'Fhis 
process sometimes pre)duceil curious re- 
sults; few a le)rd might in this way actu- 
all}’ become the vassal e)f his eiwm vassal, 
and a vassal a lorel e>ver his eiwn lorel. 

Fremi whatever e*aiise if may ha ve hap- 
pened fAvhich is matti'i- of dispute), in all 
the continental provinces of the Uoman 
empire? wliieh were conejuereel and eie’cu- 
pied by the Gernianie" nations, many lands 
Avere freim the first he'Id, not as fi<*fs, that 
is, with the; ownership in one party" and 
the; nsufniet in anothe*r, but as allodia, 
tliat is, in full and e*ntiie ownership. 
[A LLODTi Ai.] The holder e)f such an es- 
tate*, having no Joi-el, was of course free 
from all the* e'xactions and burthe ns A\']iich 
AA'ere incidental to tlie vassalage of the 
holde*r of a fief. He Avas also, however, 
Avithout the powe*rful preite-die)!! Avhich 
the latter enjoyed ; and so impiorlant Avas 
this protection in the tii!‘l)uh*nt state of 
society Avhicli (‘xisted in l’airo])e for some 
age^s after the dissolutiem of tlm lunpire 
of Charlemagne, that in fact most of the 
allodialists in eonrsc of time exchanged 
their originally independent condition 
for the security and subjection of that of 
the feudatory. “ During the tenth and 
eleventh centuries,” says Mr. Hallani, “it 
appears that allodial lauds in France had 
chiefly become feudal ; that is, they had 
been surrendered by their proprietoi’s, 
and receivcil back again ujion the feudal 
conditions; or more fr(*<]ueiitly perhaps 
tlie owner had been compelled to acknoAV- 
ledge himself the man or vassal of a 
suzerain, and tlius to confess an original 
grant wdiich had never existed. Changes 
of the same nature, though not perhaps 
so extensive or so distinctly to he traired, 
took place in Italy and Gennaiiy. Yet 
it would be inaccurate to assort that the 
prevalence of the feudal system has been 
unlimited; in a great part of France 
allodial tenures ahvays subsisted, and 
many estates in the empire were of the 
same description.” 
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After the conquest of England by the 
Normans, the dorniuinm direchtm, or 
property of all the hind in the kingdom, 
appears to have been considered as vested 
in the crown. “ All the lands and tene- 
ments in England in the hands of sub- 
jects,” says Cok(‘, “ are holden mediately 
or immediately of the king; for in the 
law of England we have not properly al- 
lodium.” This universality of its appli- 
cation tliercl'ore may be regarded as the 
lirst resj)ect in 'which the system of feud- 
alism established in England differed 
from tliat establish(‘d in France and other 
continejital countries, 'riiere w<‘re also 
various other ditferences. The (’on- 
queror, for instance, introduced here the 
practice unknown on the conlinent of 
compelling the an-ere vassals, as well as 
the immediate tenants of the crown, to 
take the oath of fealty to himself. In 
other countries a vassal only sw'ore fealty 
to his immediate lord ; in England, if he 
held of a mesne lord, he took two oaths, 
one to his lord and another to his lord’.s 
lonl. It may he observed, however, that 
in those limes in which the feudal princi- 
ple was in its greatest vigour the fealty 
of a vassal to his immediate lord was 
asually I'onsidend as the higher obliga- 
tion; when that and his fealty to the 
crown eanie inlo collision, the former 
was the oath to w hich he adhered. Some 
feudists indeed lield that his allegiance to 
the crown 'was always to be understood 
as reserved in the fealty wdiich a vassal 
swore to his lord ; and the Emperor 
Frederic llarhavossa decreed that in every 
: oath of fealty taken to an luferior lord 
there should he an express reservation of 
, the vassal’s duty to the emperor. But 
_ the double oath exacted by the Norman 
: conqueror did not go so far as this. It 
^ only gave him at the most a concurrent 
^ power with the mesne lord over the vas- 
r sals of the latter, wlio in France were 
j nearly removed altogether from the con- 
4 trol of the royal authority. A raon* im- 
i portant ditference between the Fhiglisli 
and French feudalism consisted 
greater extension given by tlw' fj^rn^^j^r 
to the rights of lords generajllj ovcl^fliyir 
vassals by what were ealle^'tke'iuchTents 
of^ w'ardship and marrij^es 'Mie 'ward-^ 
I ship or guardiiiibhip of % leiiint duridg’ 


minority, wdiich implied both the custody 
of his person and tlie appropriation of 
the profits of the estate, appears to liave 
been enjoyed by the lord in some parts 
of Germany, hut no where else except in 
England and Normandy. “This,” ob- 
serves Mr. ilallam, “ was one of the most 
vexatious parts of our feudal tenures, 
and was never perhaps more sorely felt 
than in tlieir last stage under the Tudor 
and Stuart families.” The right of mar- 
riage (maritagium) originally implied 
only the power possessed by the lord of 
tendering a husband to his female w^ard 
while under age: if she rejected the 
match, she forfeited the value of the mar- 
riage ; that is, as mueli as any one would 
give to the lord for peiunission to marry 
her. But the right was aftciwards ex- 
tended so as to inclndo male as well as 
female heirs ; and it also appears that 
altliougli the practice might not he 
sanctioned by law, some of the Anglo- 
Norman kings w ere accustomed to exact 
penalties from their female vassals of all 
ages, and even lixun widows, for either 
marrying without their consent or re- 
fusing such marriages as they j)roposed. 
The seignorial prerogative of marriage, 
like that of wardship, was peculiar to 
Ihigland and Normandy, and to some 
parts of Germany. 

It has been very usual to nqu'cseiit mi- 
litary service as tlie essential ])eculiarity 
of a feudal tenure. But the eoustitueiit 
and distinguishing (dement of that form 
of tenure w as its being a tenancy merely, 
and not an ownershijv, the enjoyment of 
land for certain services to be performed. 
' n the state of society how^ever in w hich 
the feudal system grew' up, it was impos- 
sible that military service should not be- 
come the elnef duty to which the vassal 
was bound. It was in such a stale of so- 
ciety tlie most important service wliicli 
he could render to his lord. It was tlie 
species of service which the persons to 
whom fiefs were first granted seem to 
previously aeciistom(?d to ren- 
tier, and tter eoutinuaiice of wliicli ac- 
cbrtliilgly the grant of the lief was ehiefiy 
Tnteiidcd to secure. military service, 
or knight-service as it “vv as called in Eiig- 
Jandy Ui^agh it was thil usual, was by no 
ineansthe necessary or uniform condition 
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on which fiefs were granted. Any other 
honourable condition might be imposed 
which distinctly recognized th(‘ dtmnidum 
direct ftm of the lord. [Ivnio iit-Skrvjce.] 

Another common characteristic of fiefs, 
which in like manner arose incidentally 
out of the cireiimstances of the times 
in which they originated, was that they 
usually consisted of land, f^and was in 
those times nearly the only' species of 
wealth that existed ; certainly the only 
form of wealth that had any considerable 
security or perraaneney. Yid there are 
not wanting instances of other things, such 
as pensions and offices, being granted as 
fiefs. It was a great (piestion neverthe- 
less among the feudists whether a fief 
could consist of money, or of any thing 
else than land; and perhaps the most 
eminent authorities have maintained that 
it could not. The preference thus shown 
for land by the spirit of the feudal cus- 
tf)ms has perhajis left deeper traces both 
upon the law, the political constitution, 
and the social habits and feelings of our 
own and other feudal countries than any 
other part of the system. We have 
thence derived not only the marked dis- 
tinction (nearly altogether unknown to the 
Homan law) by which onr law still dis- 
criminates certain amounts of interest in 
lands and tenements under the name of 
m// property from property of every 
other kind, hut also the asceiideucy n?- 
taiiied by the former in nearly every 
respect in which such ascendency can he 
upheld either by institutions or by opinion. 

The grant of land as a fief, especially 
when it was a grant from the suzerain, 
or supreme lord, whether called king or 
duke, or any other name, w^as, sometimes 
at least, accompanied with an oxj)ress 
grant of jiii isdielion. Thus every great 
tenant exercised a jurisdiction civil and 
criminal over his immediate tenants : he 
held courts and administered the laws 
within his lordship like a sovereign 
prince. It appears that the same jurisdic- 
tion was often granted by the , crown to 
the abbeys with their lands. The forma- 
tion of Manors in this country appears 
to have been consequent upon the es- 
tiibljishineat'of feudalism. I'he existence 
ot manor-0;tirts, and so many small juris- 
dictions the kingdom, is one of the 


most permanent features of that polity 
which the Normans stamped upon this 
country. 

Ill the infancy of the feudal system it 
is probable that the vassal was considered 
hound to attend his lord in war for any 
length of time during which his services 
might lu‘ required. Afterwards, wlieii 
tlie situation of the vassal became more 
iiidepeiident, the amount of this kind of 
service was fixed either by law or by 
usage. In England the whole country 
w'as divided into about ()(),()0i) knights’' 
fees ; and the tenant of (‘ach of tlu‘se ap- 
])ears to linvii been obliged to keep the 
field at his own expense for forty days on 
every occasion on which his lord chose 
to call upon him. For smaller quantities 
of land ])roporlionatcly shorter terms of 
service were due : at least sueli is the 
common statement; altliougli it seems 
improbable that the intlividuals com- 
posing a feudal army could thus liave the 
privilege of returning home some at one 
time, some at another. Women were 
obliged to send tladr substitutes; and so 
were the el(?rgy. certain persons holding 
public ofHces, and men past the age of 
sixty, all of whom were exempted from 
])ersonal servi(!e. The rule or custom 
liowever, both as to the duration of the 
service, and its extent in other respects, 
varied greatly in different ages and 
coimti’ies. 

The other dutii'S of the vassal were 
rather expressive of the relation of hon- 
ourable subordination in which he stood 
to his lord, than services of any real or 
calculable value. They are thus summed 
up by Mr. Ilallam : — ‘‘It was a breach 
of faith to divulge the lonfs counsel, to 
conceal from liim the machinations of 
others, to injure his person or fortune, or 
to violate the sanctity of his roof and the 
honour of his family. In battle he was 
bound to lend his horse to his lord when 
dismounted ; to adhere to his side while 
fighting, and to go into captivity as a 
lujstage for him when taken. His at- 
tendance was due to the lord’s courts, 
sometimes to witness and sometimes to 
hear a part in the administration of 
justice.” 

There were however various other 
substantial advantages derived by the 
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lord. Wc have already mentioned the 
rights of wardship and of marriage, 
which were nearly peculiar to the do- 
minions of the English crown, Besides 
these, there were the payment, called a 
relief, made by every new entrant upon 
the possession of the fief, the escheat of 
the land to the lord when the tenant left 
no heir, and its forfeiture to liim when 
the tenant was found guilty either of a 
breach of his oath of fealty, or of felony. 
There was besides a fine payable to the 
lord upon tin' alienation by the tenant of 
any part of the estate, if that was at all 
permitted. Finally, there were the vari- 
ous Aids, as they w('re called, payable by 
the tenant. [Aids. | 

The prineii)al ceremonies used in con- 
ferring a fiefAvere homage, fealty, and 
investiture. Tlu-‘ two first of these can- 
not be more distinctly or more shortly 
described than in the words of Littleton: 
“ Homage,” says the Treatise of '^Fenures, 
‘‘ is the most honourable service, and 
most humble service of reverence, that a 
frank lejiant rney do to his lord: for 
\N’hen tlu; toiant shall make homage to 
his lord, he sluill be uiigirt and his head 
uncovered, and his lord sliall sit and the 
tenant shall kneel before liiin on both his 
kiK'os, and hold his hands jointly together 
between the h.'uids of his lord, and shall 
say thus : I become your man, from this 
day forward, of life and limb, and of 
earthly worshif), and unto you shall he 
true and faitldiil, and bear you faith for 
the tenements that I claim to hold of you, 
saving tlie faith that 1 owe to our sove- 
reign lord the king; and tie u the lord, 
so sitting, shall kiss him.” Eeligious 
persons and wo!uen instead of I become 
your mail,” said “ I do lioinage unto} ()u.” 
Here it is to be observed there Mas no 
oath taken ; the doing of fealty consisted 
wholly in taking an oath, without any 
; obeisance. “When a freeholder (frank 
I tenant),” says Littleton, “doth fealty to 
his lord he shall hold his right hand 
upon a book, and shall say thus: Km* vv 
ye this, my lord, that I shall be faitlifid 
and true unto you, and faith to you shall 
hear for the lands which 1 claim U) hold 
of you, and that I shall lawfully do to 
you the customs and services v.hicK I 
ought to do at the terms assigned, so help 


me God and his saints ; and ho shall kiss 
the hook. Ihit he shall not kneel wlien 
lie maketh the fealty, nor shall make such 
(that is, any siicli, iicl), Iiiimble reverence 
as is aforesaid in homage.” [Fkai.ty.] 
The investiture or the conveyance of 
feudal land is represented by the modern 
Feoffjiknt. 

The feudal system may ho regarded 
as having nearly readied its maturity and 
full development when the Norman con- 
ipiest of JOnglaiid took place. It appears 
accordingly to have been established here 
immediately or very soon after that event 
in as pure, strict, and comprehensive a 
fonn as it ever attained in any other 
country. The whole land of the king- 
dom, as we have already mentioned, was 
'without any exception either in the hands 
of the crown, or held in fief by the vas- 
sals of the crown, or of them liy sub- 
infeudation. Those lands wliieh the king 
kept were called his demesne (the Terric 
Eegis of the Domesday Survey), and thus 
the crown had a number of immediate 
tenants, like any other lord, in the vari- 
ous lands reserved in nearly every part 
of the kingdom. No wliere else, also, 
before the restrictions establislied liy the 
charters, were the rights of the lord over 
the vassal stretched in practice nearer to 
their extreme theoretical limits. On the 
other hand, the vassal laid arrived at 
what w e may call his ultimate position 
in the natural progress of tlie system; 
the hereditary quality of feuds was fully 
established ; liis ancient absolute depeiid- 
euce and subjection had passed away ; 
under whatever disadvantages his inferi- 
ority of station might place him, he met 
his lord on the common ground of their 
mutual rights and obligations; there 
might be considerable contention about 
wdiat tliese rights and obligations on 
cither side w ere, but it w'as admitted that 
on both sides they had the same character 
of real, legally binding obligations, and 
legally maintainable rights. 

This settlement of the system how- 
ever Mils anything rather than an as- 
surance of its stability and permanency. 
It Mas iiOM^ held together by a principle 
altogether of a dilfereiit kind from that 
which had originjilly created and ce- 
! meiited it. That which had been in the 
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beginning the very life of tbo relation 
between the lord and the vassal had now 
in great part perished. The feeling of 
gratitude could no more survive than the 
feeling of dependence on tin? part of the 
latter after feuds hecaine herei titary. A ! 
species of superstition, indeed, and a sense ! 
of honour, which in some degree supplied j 
the place of what was lost, were preserved 
by oaths and ceremonies, anil the iiiilu- 
ence of habit and old opinion ; but these 
were at the best ouly extraneous pro])s; 
the self-sustaining strength of the edifice 
was gone. TJius it was tlie tendency of 
feudalism to decay and fall to pieces un- 
der the necessary development of its own 
principle. 

Other causes called into action hy the 
progress of events conspired to bring 
.about the same result. 'J’lie very military 
spirit whicli was tiistered by tin* feudal 
institutions, and tlie wars, defensive and 
aggressive, which tla*y w’cre intemkd to 
supply the means of carrying on, led in 
course of time to tlie release of the vassal i 
from the chief and most distinguishing of 
his original obligations, and thereby, it 
may be said, to the rupture of tlie strong- 
est bond that laid attached him to his 
lord, 'file femlal military army was at 
length found so inconvenient a force that 
soon after tlie accession of Henry II. the 'l 
personal service of vassals was ilispensed | 
with, and a peenniary paynvMit, under the 
name of Escuage, aceejiled in its stead. I 
From tills time the vassal Avas no longer j 
really the dcA'iider of liis lord 5 lie Avas no ' 
longer Avhat lie tirofessed to be in his 
homage and his oath of fcally ; and one 
eflect of the change must have been still 
farther to wear doAvii what remained of 
the old ini] rcssiveness of these solemni- 
ties, and to I’educe them nearer to mere 
dead forms. The acipiisitjon hy the 
crown of an army of siihservieiit merce- 
naries, in exchange for its former inetli- 
cient and withal turbulent and unmanage- 
able army of vassals, was in fact the dis- 
covery of a sulistitute for the main pur- 
pose of the feudal polity. WhateviT 
nourished a uoav ]M)\ver in the common- 
wealth, also took sustenance and strength 
from this ancient power. Such must in 
especial degree have been the effect of 
the growOrr of towns, and of the iicav 


species of wealth, and, it may be added, 
the new manners and modes of thinking, 
created by trade and commerce. 

The progress of sub-in fendation has 
soTiietinies been represented as having 
upon the Avhole tended to weaken and 
loosen the fabric of feudalism. It “de- 
molished,” observes lllackstone (^ii. 4\ 
“ the ancient simplicity of feuds ; and an 
inroad being once made upon tlndr con- 
stitution, it suhjccti’d them in a course of 
time to great varieties and iimovations. 
Feuds began to he bought and sold, and 
deviations Avere made from the old funda- 
mental rules of tenure and succession, 
whicli Avere ludd 110 longer sacred Avheu 
the feuds tluunselvc’S no longer continued 
to he ]mr(*ly military.” But the jiraetice 
of suh-iufeudatiou Avonld rather seem to 
have beim caleiilatcd to carry out the 
feudal pniiiciple, and to place the AvhoJe 
system 011 a broader and firmer basis. It 
would be more correct to ascribe the ef- 
fects here siioken of to tin* prohibition 
against snb-inf(*ud:ition. The eiVect of 
this practice, it is tnu‘, aa'us to de|)rivc the 
lord of his forfeitures and esclicats and 
the other advantages of bis si'igniory, 
and various attempts tliereforc were at 
length made to cheek or altogether pn> 
vent it, ill wbieb the crown and the 
tenants in child* whose iuti'resis Avere 
most affected, may be supposed to have 
joined. One of tlie clauses of the great 
charter of Henry III. (the thirty-second) 
ajipears to be iiitendi'd to restrict sub- 
irifeiulation (altliougli the meaning is not 
quite clear), and it is exjuTssly forliidden 
by tlie statute of Quia Emptores (the 18 
Ed. 1. e. 1 ). Sul)-infi‘U(lation Avas origin- 
ally the only way hi w hich the holdiTof 
a lief could alienati* any part of his estate 
without the consent of his lord; and it 
therefore uoav became necessary to pro- 
vide some other mode of effecting that 
object, for it seems to have been fidt that 
after alienation had been alloAved so long 
to go on under the guise of siih-infeuda- 
tiori, to restrain it altogether wxiiild be no 
longer possible. Idie consequence Avas, 
that, as a compensation for the prohibi- 
tion of sub-infeiidatioii, the old prohibi- 
tion against alienation w^as removed ; lands 
were alloAved to be alienated, but the 
purchaser or grantee did not hold them 
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of the vendor or grantor, but held them 
exactly as the grantor did ; and such is 
still the legal elfect in^Eiigluiid wheu a 
man parts with his entire interest in his 
lands. TJiis change was effected by the 
statute of Quia hhnptores with reganl to 
all persons except the immediate tenants 
of the crown, vvho w’ere permitted to 
alienate on paying a fine to the king by 
the statute 1 Edw. 111. c. 12. 'Julius at 
the same time that a practice strictly 
accordant to tJic spirit of feudalism, and 
cjninently favourable to its conservation 
and extension, was stopped, another prac- 
tice, altogether adverse to its fundanumtal 
prineiph'S, M’as introduced and estahli^lied, 
that of allowing colinitanj alienation by 
persons during their lifetime. 

It was a conse([uenee of feudal prin- 
ciples, that a man’s lands could not be 
subjected to tin* claims of his creditors. 
This restraint upon Avhat may be called 
iuKvIinihtrif alienation has lieen in a great 
degree removed by the successive enact- 
ments ^v]liell have had for their object 
to make a mai'S lands liable for his 
debts; althongh, after a lapse e)f near six 
hundred years since t lie statute of Acton 
Euriioll, (lu* lands of a debtor arc not yet 
completely subjccti.'d to the just demands 
of Ills creditors. 'J’liis statute of Acton 
llurnell, ptussed 11 Kd. 1. (I28t{), made 
tile devisalile burgages, or burgh tene- 
ments, of a debtor saleable in discharge 
of bis debts, lly tlie Statute of Merchant, 
passed I.'] bid. I. ( 1285), called Statute .‘1, 
a debtor’s lands might be delivered to 
his merchant creditor till his debt was 
wholly paid out of the profits, lly tlie 
18tli chaiiter of the Statute of Westmin- 
ster the Second, passed the same year, a 
moiety of a debtor’s land (not copyhold) 
was subjected to execution for debts or 
damages recovered by judgment. Ikit 
tile lauvls are not sold : the moiety of them 
,is delivered by the sheriff to him wdio has 
recovered by jiulgmeiit, to occupy tliem 
till his debt or damages ar< satisfied. 
Finally, by the several modem statute, 
of bankruptcy, the whole of a biinkrupt 
debtor’s lands have become absolutely 
saleable for the payment of Ins debts. 
Further, by a recent act (.‘t & 4 \\|m. 
IV. e. 104 ), all a deceased person^ estate 
in land, of whatever kind, not charged 


by his will with the payment of his debts, 
whether he w as a trader within the bank- 
rupt laws or not, constitutes assets, to be 
administered in erpiity. for the payment 
of his debts, both tliose on specially and 
those on sim])le eoiilraet. 

An attein])l laid early been made to 
restore in ])art the old restraints upon 
voluntarif alienation by the statute 13 
Kd. I. c. 1, entitled ‘l)e Donis Condi- 
tionalihus,’ which had for its object to 
enable any ow ner of an estates by his 
own disposition, to secure its descent in 
perpetuity in a particular line. So far 
as the statute w’ent, it was an efibrt to 
strengthen the declining power of feu- 
dalism. ’I'he (dli'ct was to create what 
were called estates tail, and to free the 
tenant in tail from many liabilities of his 
ancestor to whieli lie would be subject if 
he wen* seised of the same lands in fee- 
simple. [Estate.] The ])ow’er winch 
was thus conferred upon landholders of 
preventing the alienation of their lands 
remained in full force for nearly two 
centuries, till at last, in the reign of 
Edward IV., l)y the dt*cision of the courts 
(a.i>. 1472) the practice of barring es- 
tates tail by a common recovery was com- 
pletely established. 

The practice of convoying estates by 
fine, which was of great antiipiity iu 
England, and the origin of whic h is by 
some referred to the time of Stephen or 
Henry II., Avas regulated by various 
•statutes (among others, particularly by 
the 4 HeiiiT VII.), and eoiitrihiited ma- 
terially to nieilitate tlu? transfer of lands 
ill general, but more particularly (as 
regulated by the statute just mentioned) 
to bar estates tail, lly a statute passed 
in the 32 Henry \TII. e. 28, tenants 
in tail were enabled to make leases 
for three lives or twenty -one years, 
whicli should bind tlu‘ir issue. The 2G 
Hen. VIII. e. 13, also had declared all 
estatesof inluuitanee, in le^e or })ossessioii, 
to be forfeited to the king upon any eoii- 
vietion of high treason, and thus desli’oyed 
one of tliC stronge.st iiuliieements to the 
tying up of estates in tail, ivliieli hitherto 
had only been forfeitable for treason 
during the life of the tenant in tail. 

Another uukIc by w hich the feudal 
restraints upon volwilan/ alienation came 
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at length to be extensively evaded wOvS 
the j>ractice introduced, probai)ly about 
the end of the reign of Edward 111., of 
granting lands to persons to useSj tis it 
was temied ; that is, the new owner of 
the laud received it not for his own use, 
but on the understanding and confidence 
that he would hold the land for such per- 
sons and for such purposes as the grantor 
then named or might at any time after- 
wards name. Thus an estate in land be- 
came divided into two parts, one of which 
was the legal ownership, and the other 
the right to the profits or the use ; and 
this use could b(i transferred by a maif s 
last ivill at a time wlien the land itself, 
being still bound in the fetters of feudal 
restraint, could not be transferred by 
will, except where it was devisable, as in 
Kent and some other parts of England, 
by special custom. The person who thus 
obtained the use or profits of the estate — 
the Cestui tjue use. as he is called in 
law — wits finally converted into the 
actual owner of the laud to the same 
amount of interest as he had in the use 
(a.I). in.Sh) by the statute of Uses (the 27 
Hen. VIII. c. U)), and thus the power of 
devising land w hich iiiid been enjoyed by 
the mode of uses was taken away. But 
this important element in the feudal 
system, the restraint on the disposition 
of lands h)» will, could no longer be 
maintained consistently with the habits 
and opinions then established, and ac- 
cordingly, by stat. 32 Hen. VI 11. (which 
was afterwards t;xplained by the stat. 34 
Hen. VHl.), all persons wore allowed to 
dispose of their freeliold lands held in 
fee-simple by a will in writing, subject to 
certain rc.strictioiis as to lands lield by 
knight-service either of the king or any 
other, which restrictions were removed 
by the stat. 12 Chas. II, c. 24, which 
abolished military tenures. 

Notwithstanding these successive as- 
saults upon certain parts of the ancient 
feudalism, the main body of the edifice 
Still remained almost entire. It is said 
that the subject of the abolition of mili- 
tary tenures was brought before the 
parliament in the 18th of .lames I., on 
the king’s recommendation, ])ut at thal 
time nothing w^as done in the matter. 

. the civil war broke out in 1641, 


he profits of marriage, wardship, and 
•f most of the other old feudal preroga- 
ives of tin; crown, were for some time 
itill collected by the parlianumt, as they 
lad formerly been by the king. The 
fabric of the feudal system in iCiigland 
'lowever was eventually shattered by the 
itorm of the (Ireat Rebellion. The Court 
>f Wards was in effect discontinued from 
1645. The restoration of the king could 
not restore what had tlms been in prac- 
,ico swept aw ay . By the above-mentioned 
statute, 12 Car. II. c. 24, it was aecord- 
ngly enacted that from the year 1645 
the (^ourt of Wards and Liveries, and all 
wardships, liveries, primer-seisins, values, 
and forfeitures of marriage, &c., by rea- 
son of any tenure of the king’s majesty, or 
)f any other by knights’ tenures, should 
be taken away and discharged, together 
with all fines for alienations, tenure by 
homage, escuage, aids pur fil/ marrier 
:md pur fair Hi/, chevalier. Sec . ; and all 
tenures of any honours, manors, lands, 
tenements or hereditaments, or any estate 
)f inlieritaiiee at the common law% licld , 
either of tlie king or of any other person 
or persons, bodies politic or corporate, 
were turned into fn^e and common soc- 
cage, to all intents and pni’poses. [Soc- 
CAOE.] By the same statute (.*very father 
was empowered by deed or will, ex- 
ecuted ill the presence of two witnesses, 
to appoint persons to have tlie guardian- 
ship of his infant and unmarried children, 
and to have the custody and management 
.)f their property. It was nt)t till after 
the lapse of nearly another century that 
the tenures and other institutions of 
feudalism were put an end to in Sc*.otland 
by the statutes, passed after the liebel- 
lion, of the 20 Geo. 11. c. 43, entitled 
‘An Act for abolishing Heritable .Turis- 
dictions;’ and the 20 Geo. II. c. 50, 
entitled ‘An Act for taking away the 
Tenure of Ward-holding in Scotland, for 
giving to heirs and successors a summary 
process against superiors, and for ascer- 
taining the services of all tenants, &c.* 
Nor have estates tail in Scotland yet been 
relieved from the strictest fetters of a 
destination in perpetuity, either by the 
invention of common recoveries, or by 
levying a fine, or by any h?gislative 
enactment. 



FEUDAL SYSTEM. 


[ 27 ] FEUDAL SYSTEM. 


We have enumerated the principal 
statutes whieli may be considered as hav- 
ing broken in upon tlie integrity of tlic 
feudal system, considered in reference to 
the power which the tenant of land can 
now exercise over it, and the right which 
others can enforce against him in respect 
of his property in it. But the system of 
tenures still exists. The statute of Charles 
II. only abolished military tenures and 
such parts of the feudal system as had 
become generally intolerable ; but all 
lands in the kingdom arc still held either 
by soceage tenure, into which military 
tenures were clianged, or else by the re- 
spective tenures of frankalinoigne, grand 
serjeanty, and copyliold, which were not 
afiected by the statute. 

Smne of the consequences of tenures, 
as they at i)res{*nt subsist, cannot be more 
simply cxemplifieil than by the rules as 
to the Foiti’KiTeni: and Escheat of 
glands, both of which however have un- 
dergone modifications since the statute 
iof (.Charles II. 

'Fo attain a comprehensive and exact 
^iew' of the present tenures of landed 
property in England and their incidents 
and consecpiences, it would be necessary 
for the leader to enter upon a course of 
study more laborious and extensive than 
is consistent witli pursuits not strictly 
legal. Still a general notion may be ac- 
quired of their leading characteristics by 
referring to several of the articles already 
quoted, and to such heads as Attainder, 
Earon, Coi'YiioLD, Courts, Distress, 
Estate, Lease, Manor, Tenures, and 
such other ai-tieles as may ho referred to 
in those last mciilioiied. 

The notions of loyalty, of honour, of 
nobility, and of the importance, sociuby 
;and politically, of landed over other pro- 
;^perty, arc the most striking of the feel- 
r^ings which may he considered to have 
taken their birtli from the feudal system. 
These notions are opposed to the tendency 
pf the commercial and mamifactiiring 
spirit, which has been the great moving 
power of the world since the decline of 
; Strict feudalism ; but that power has not 
:.yet been able to destroy, or perhaps e^'f*u 
very mateiially to weaken, the o|!6moDS 
above mentioned in die minds of the 
mass. 


We are not however to pass judgment 
upon feudalism, sis the originating and 
shaping principle of a particular form 
into which liunian society has run, simply 
according to our estimate of the value of 
these its relics at the present day. The 
true question is, if this particular organ- 
ization had not been given to European 
society after the dissolution of tlie aneieut 
civilization, what other order of things 
would in all likelihood have arisen, a bet- 
ter or a worse than that which did result? 

As for the state of society during the 
actual prevalence of the feuilal system, it 
was w ithout doubt in many respects ex- 
ceedingly defective and barbarous. But 
the system, with all its imperfections, 
still combined the two essential qualities 
of being both a system of stability and a 
system of progression. It did not fall to 
j)icccs, neither did it stand still. Not- 
withstanding all its rudeness, it w'as, w^hat 
every right system of polity is, at once 
conservative and productive. And per- 
haps it is to be most fairly appreciated 
by being considered, not in what it actu- 
ally was, but in what it preserved from 
destruction, and in what it has [)rodiiced. 

The earliest published compilation of 
feudal law was a collection of rules and 
opinions supposed to have been made by 
two lawyers of Lombardy, Ohertus of 
Otto and (jcrardus Niger, by order of the 
Emperor Frederic Barbarossa. It ap- 
peared at Milan about the y(‘ar 1170, and 
immediately became the great text-book 
of this branch of the law in all the schools 
and universities, and even a .sort of 
authority in the courts. It is divided m 
tome editions Into three, in others into 
five hooks, and is commonly entitled the 
‘Tabri Fendonim;’ the old writers how- 
ever are wont to quote it simply us the 
Textus, or Text. But the great sourcers 
of the feudal law are the ancient codes of 
the several Germanic nations ; the capitu- 
laries or collections of edicts of Charle- 
magne and his successors ; and the vari- 
ous Coutumiers, or collections of the old 
customs of the ditferent provinces of 
France. The laws of the Visigoths, of 
the Burgundians, the Salic law, the laws 
of the Alcinanni, of the Baiuvarii, of the 
Ripuarii, of the Saxons, of the Anglii, of 
the Werini, of the Frisians, of the Lorn* 
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bards, &c., have been published by 
Lindeubrogius in his Codex Legum Anti- 
quartinif fol. Francof., 1(W3. The best 
editions of the capitularies are that by 
Baluze, in 2 vols. fol., Paris, KwT, and 
that by Chiniac, of vvliieh, however, we 
believe only the two first volumes have 
appeared, Paris, fob, 1780. ]\’icliebourg’s 
Aouiwin Coutumier Ge'nentl, 4 vols. fol., 
Paris, 1724, is a C()tn[)lete collection of 
the (h)utumiers, all of which Iiowever 
have also beoji published separattfly. All 
these old laws and codes, as well as the 
Milan text-book, have be(Mi made the 
subject of voluminous eomnumtaries. 

FIDE! COMMISSUM. ITniisT.) 

FIEF. [Ekudai. System. | 

FIETdl-MARSHAL, a military dig- 
nity conferred on such commanders of 
armies as are distinguished by their high 
personal rank or sui)erior talents. 

It has been sui)i)osed that the term 
marshal is derived from Senes^ 

chalbis ; but it is more proluible that it 
came from the Saxon w'ords )na/\ or 
mnrach^ a horse, and acnlrh^ a servant; 
and it appears to have designated the 
person who had the care of a certain 
number of horses in the royal stables. 
Ill the Teutonic laws such a person is 
called vuirisca lefts, and the fine for liis 
murder is'particularly specified. 

The earl-marshal of England had 
originally the chief command of the 
army; and history records the names 
of two noblemen, De Montmorency and 
Fitzosborne, oji whom tin* tith; was con- 
ferred by William the Conqueror. 

Tlie office was by Henry VIII. made 
hereditary in the family of the Duke of 
Norfolk; but it is probable that it had 
before that tiling ceased to be coiinected 
with the military service: for from the 
* Anecdotes of the Howard b^amily,* we 
learn that w hile another person held the 
post of earl-marshal, Sir Robert Wil- 
loughby, Lord Brooke, w'us appointed by 
Henry VIT. to be marshal of the army. 

The title of Marecbal de France ap- 
pears to have become a military dignity 
in that country in the time of Philip 
Augustus ; and, according U) Pere Daniel, 
the first person who held it was Henry 
Clement, ttie commander of the French 
army at the conqiv.^st of Anjou in 1204. 


Originally there was only one Marechal 
de France, hut, in 1270 . w hen the king, 
Saint Ijouis, went on his expedition to 
Africa, a second was appointed. Francis 
1. added a third, and the iiiimher was in- 
creased by Napoleon to twelve. 

The maivehaiix de camp, in the old 
French service, were charged with the 
duty of arranging the eneampment and 
providing subsistence for the troops; and 
in action lliey bad the command of the 
wdiigs or of the n^serve of an army under 
the general-in-ehief. From the title borne 
by this class of general officers is derived 
that of feld-imirseli:ill in the flennaii 
armies; and we have adopted the title 
from the German. 

The number of British field-marshals 
is at present six : the Dnkeof Wellington, 
the King of Hanover, the Duke of Cam- 
bridge, the King of the Belgians, Jh’iiice 
Albert, and the King of Holland. Field- 
marshals have no pay as such, hut they 
retain their pay as full generals, and the 
eommand of two regiments may be given 
to them instead ol’ one, 

FILIATION. rilASTAKDV.] 

FI REBOTE. [Common, Rk-jhts of, 
p. r,78.j 

FIRiM. [Partnerstitp.] 
FIBST-FKUlTS(Primltife), the pro- 
fits of every spiritual living for one year, 
according to the valuation thereof in the 
king’s books. They w ere claimed l)y the 
})Oj)e throughout (’liristendom ; in Eng- 
land Ids claim was first asserted in the 
reign of King .John, and then oidy so far 
as related to clerks whom he appointed 
to benefices. Afterwards Pope Clement 
and John XXII., about the beginning 
of the fourteenth century, demanded and 
took them from all clerks, by wliomso- 
ever presented. By the statutes 25 Henry 
VIII. c. 20, and 2(1 Henry VIII. c. 3, 
first-fruits and tenths [’Fenths] were 
taken from the pope and given to the 
king. In the tliirty-sccond year of the 
same king’s reign a court was erected for 
tlie management of them, but it w'as soon 
after abolished. Ultimately Queen Anne 
gave up this branch of the royal revenue 
to be applied towards the augmentation 
of small livings. [Benefice.] 

First-fruits arising in Ireland were by 
the 2 Geo. 1. c. 15, directed to be ap- 
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plied for the same purpose ; Imt hy the 
8 & 4 William IV. c. .'t7, the payment 
of first-fruits in Ireland is abolished. 
(1 Blaekstoiie, Com.; 2 Burn, Ecidea. 
Law.) 

FISCnS. [Amx)T>ii:3i.] 

FlSHEIvlES are localities frequented 
at certain seasons hy great imnilx'rs of 
iisli, M'here they are taken upon a large 
scale. The right of lre<]uenting these 
fisliing-gTourids has frequently been mat- 
ter of dispute l)etw(*en governments, and 
sonu'tiines the subject of treaties, while 
exclusion from them or invasion of ])re- 
sumed exclusive rights to their enjoy- 
ment has been the cause of warlike pre- 
pa ivations. 

Of tlie Britisli lislieries, some are car- 
ried on in rners or their u'stuaries, and 
others in the bays or along the coasts. 
Our principal cod-fishery is on the banks 
of Mewfouiulland ; and for whales our 
sliips frequent the slujres of Oreeiiland, 
Ikivis’s Straits, and tlie South Seas. Of 
late, whale fisheries Itave also been car- 
ried on near tlie Inn’es of New Holland, 
New Zealand, and the (,'ape of Good 
Hope. 

During the sixteenth, seventeenth, and 
a part of tlie eighteenth centuries very' 
exaggerat'd notions prevailed as to the 
wealth which this country might derive 
from prosecuting the herring fisheries on 
a large scale. I->en the value of the 
Dutch herring fishery, which was no 
douht very great, has generally been 
' magnified. (See Eaiiig’s ‘ Notes of a 
IVaveller.’) Ikdbre tin's country had 
begun to supply tlie markets -f the world 
with our mamiractures, the fisheries were 
: an object of greater importance, conijxi- 
rtitively, than they now arc ,• and from 
;the reign of Elizabeth, and during the 
.two following centuries, associations were 
Iforined, and generally under the auspices 
^of persons of rank and authority, for the 
proseeutiou of fisheries on the coas;s. It 
^^vill he siifllicieiit if we notice one or twr^ 
of tiiese associations. 

Charles IJ., on his rcstorutiou, :ip- 
^inted, in HiGT, u “Council of Royal 
fishery,” to w hich the Dukeof York, the 
|Earl of Clarendon, and*other persons 
,yere named, with powers to mak' laws 
for the management of the trade, and to 


punish any persons who should offend 
against them. For further encourage- 
ment, a lottery was granted for three 
years ; a collection was made in clmrches ; 
and an exemption granted for seven years 
from customs duty on fish e.xported.to 
the Baltic, Denmark, Norvvay, France, 
and some other countries. Besides this, 
all victuallers and coffeehouse-keepers 
w'ere compel U‘d each to lake a certain 
mmiher of barrels of herrings yearly at 
‘{O.v. per liarrel, “ until a foreign market 
should he established to the satisfaction 
of the council.” Besides these eiieourage- 
meuts, a duty of 2s. per barrel was 
imposed ujxrn foreign herrings imported ; 
and a promise was made of “all such 
other advantages as expiu’ienee should 
discover to lx* necessary.” Great as were 
these eiicourapemeiits, no ])rogress was 
made in the fishery for sixleiai years, at 
which time a charter was granted to a 
new fishing comj'aiiy. 'fhis company, 
wliich was renewed in IGUO, also failed, 
and was dissolved hy act of parliament 
early in the reign of W'illiam III. Fur- 
ther efforts, made in 1 72ii and 1 TaO, were 
alike unsuccessful. Various reasons have 
been assigned for tliose repeated failures. 
Andrew Yarington, in tlie second part of 
^England’s Inqirovement by Sea. and 
J.<an(l,’ sums iqi all otlK'r reasons in this 
one fact — “ We fish intoleralily dear, and 
the Dutch exceedingly eheap.” 

In 1749 a committee of the Tlousu of 
Commons was appointed tt) iiujuiro eoii- 
eeniiiig the herring and white fisheries, 
and as the result of its labours a cor- 
poration Avas formed, with a capital of 
under the name of “ The So- 
ciety of the Fri'c British Fishery.’' A 
bounty tof titix. per ton on all decked ves- 
sels of from 20 to 80 tons employed in 
fishing was granted for fourteen years. 
This bounty was increased in If) 57 to 
5t».s'. per ton, hut without producing an 
adequate return to the adventurers, and 
in 1759, hy the ‘iJb'd Geo. 11., a bounty 
of 80.S. per ton was granted, besides 
2*', 8(1. pt.r barrel upon all fisli exported, 
and interest at the rate of .‘5 per cent, was 
secured to the subscribers, jiayable out of 
the Chistoms revenue. The whole num- 
ber of vessels entered on the Custom 
H( use books for the fisheries in couse- 
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quence of this act was only eight. In 
this year the whole buss fishery of Scot- 
land, according to the statement of Adam 
Smith (‘Wealth of Nations,’ b. iv. c. v.), 
brought in only four barrels of “Sea 
Sticks” (herrings cured at sea), each of 
which, in bounties alone, cost the govern- 
ment 113/. l.^s., and each barrel of mer- 
chantable herrings cost 1 .51)/. 7s. 1>(L The 
explanation of this fact is, that the bounty 
being given to the vessels and not to the 
fish, “ships were e(iuipped to catch the 
bounty and not tlie lun'i-ings.” Hy the 
2.5th Geo. III. (l7S5-(;) the tonnage 
bounty was reduced to 20,s., and a bounty 
of 4s. per barrel was given on the fish, 
but the whole payment was limited to .30s. 
per ton, except when more than three 
barrels per ton were taken, in which case 
li?. per barrel was given on the excess. 
On an average of ten years ,54,394 barrels 
were taken niniually, at a cost to the go- 
vernment of about 7s. {](./. per barrel. 

In 1730 “The Uritish Society for ex- 
tending the Fisherii's and improving the 
Sea Coasts of tlie Kingdom” was incorpo- 
rated, and a. joint-stock was subscribed 
“ for purchasing land, qnd building 
thereon free towns, villages, and fishing- 
stations ill the Highlands and Islands of 
Scotland.” This joint-stock was raised 
by the subscriptions of a few individuals, 
who did not look for any profitable re- 
turn. The members of the society were 
chiefly proprietors of estates, aiul their 
object was the improvement of their pro- 
perty. 

Another act w'as passed in 1 808 for the 
regulation of the fisheries. The bounty 
was again raised to hOs. per ton on 
decked vessels of not less than CO tons, 
burthen, with an additional bounty of 
205. per ton for the first thirty vessels 
entered in the first year. Premiums 
amounting to 300()/. were also granted 
for boats of not less than 1 .5 tons’ burthen. 
This act prescribed regulations for fish- 
ing, curing, inspecting, and branding her- 
rings, and a board of seven commissioners 
was appointed for administering the law. 
This act, which was at first passed for a 
limited time, was made perpetual in 1815 
(55 Geo. III., c. 94). The tonnage- 
bounty Lad in the mean time been ex- 
tended to J[^shing-ye^sseIs of not less than 


45 tons’ burthen. During the year 1814 
only five vessels had been fitted out for 
the fishery from Yarmouth, and not one 
for the deep-sea fishery from any other 
port of Great llritain. For the inspeev 
tion and branding of herrings the whole 
coast of Great Kritain was divid(*d into 
districts. In each of these olficers were 
appointed to oversee the operations of the 
fishermen, and to prevent frauds in re- 
gard to the bounty. The principal regu- 
lations afl’ecting the curing of herrings 
w^ere borrowed from the practice of the 
Dutch fishermen. in 1817 a further 
boon was granted to the fishermen by 
allowing them the use of salt duty free ; 
a peculiar advantiige, which ceased in 
182.3 by the repeal of the duty on that 
article. "7 > T 3 ^ 

The impolicy of granting these boun- 
ties was at length seen and acknoAv- 
ledged. In 1821 the tonnage bounty 
of C().s’. above mentioned Avas repealed; 
the bounty of 45. per barrel, Avhich was 
paid up to the .5th of April, 182C, w^as 
thereafter nnluced Is. per barrel each 
succeeding year; so that in April, 18.30, 
the hminty ceased altogether. This alter- 
ation of the system was not productive of 
any serious evil to the herring fishery. 
The average annual number of barrels of 
herrings cured and exported respectively 
in the live years that preceded the alter- 
ation Avas .349,488 and 224,370. In the 
five years from 1820 to 1830, while the 
bounty was proceeding to its annihilation, 
the average numbers Avere 338,890 cured, 
and 208,944 exported; and in tlie five 
years ending the .5tli of April, 1837, the 
average numbers were 390,910 barrels 
cured, and 222,848 exported. In 1842 
the (piaiitities (barrels) of white herrings 
cured, &c., in Great Britain (so far as the 
same had been brought under the cog- 
nizance of the commissioners of the her- 


ring fishery under 1 Wm. IV. c. 54), were 
as follows : — 

Oired. 

Ilxported. 

Gutted. . 489,583 

283,583 

Ungutted. 178,219 

1206 

667,802 

248,789 


Thc principal countries to which her- 
rings were exported in 1842 were — 
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liarrds. 

Prussia 73,915 

Other parts of Germany 28,335 

Italy 25,105 

France 19,559 

Britisli West Indies . 3,525 

Mauritius .... 2,258 


In 1843 the number of vessels whicl 
cleared outwards for the British llerriiij 
Fishery was 333, of 7315 tons, ami th^ 
crews ainoiinted to 1 1 50 men. The netting; 
which tliey i) 0 ssessed M'as 481,905 s<piare 
yards, and tliey took out 121,724 husheh 
of salt and 50,904 barrels. The total iiuiu- 
her of barrels of cured herrings landed 
during the season Avas 57,539, of wliicli 
55,!)49 were gutted and packed within 
twenty-four hours after being caught 
The gross total of white herrings cnred 
hy fish-eurers on shore in the ports of 
Scotland was 555,880 barrels, out of 
w hich iiumhcr 383,23 1 contaiiKMl lierriiigs 
gutted and packed within twenty-four 
hours after they were caught. There 
were besides, it ks computed, herrings 
sold in a fresh and cured state 'to the 
value of i 1 1,538/. 'J'lie number of har- 
jels of wlijtc herrings which w'cro entitled 
to be branded wiili the olHcial brand was 
1 f)2,713, and 1 14,5 14 barrels were assorted 
and cured according to the Dutch mode, 
and were braiidetl accordingly. 

The number of boats and of fishermen, 
and ()ther persons employed in taking, 
gutting, curing, and packing cod and her- 
rings iu X832 and 1842 av ere as follows: — 


Boats 

Fishermen . . 
Coopers, curers, 
packers, &c. . 


1S.12. 

11,059 12,479 
. 49,154 52,998 

I 31,402 35,733 


The removal of the bounty has been 
ttended Avitli an improvement in the 
imher of the fishermen generally, and 
Scotland the fishermen liave been able, 
>m the fair profits of their biisiu'^s, to re- 
ice the small boats they formerly used 
, new boats of larger dimensions, and to 
wovide themselves with fishing materials 
superior value. In fact, th^e tonnage 
buuty system Avas an encouragement to 
leness and perjury. 

In 1833 a select^ committee of the 


House of Commons Avas appointed to in- 
quire into the distress Avhich was at that 
time .said to affect the several fisheries in 
the British Channel. One cause of this 
distress, it was alleged, Avas the inter- 
ference of the fisheriiK'n of France; 
but by a convention with France, con- 
cluded in 1839, limits are now established 
for tlie fishermen of tlu; tAvo countries. 
Another cause of the improsperous state 
of the fishermen was stated in the re- 
port of the committee to he “ the great 
and increasing scarcity of all fish which 
breed in the (Miaimel, compared with Avhat 
Avas the ordinary supply fifteen to twenty 
years ago.” 

We do not at present hear of the dis- 
tress amongst the fishermen on our coasts. 
The facilities of communication with po- 
pulous inland districts have greatly ex- 
tended the market for fish, and in j)arts 
of the country in which fish had scarcely 
been at all an article of food. In London, 
where the facilities for f)btaining a supply 
of fish are nearly perfect, there is one 
dealer in fish to four butchers, aud fish 
is liawkcd about tlie streets to a great ex- 
tent ; ])iit in Warwickshire the i)roportioti 
of dealers in fish to butchers is as 1 to 
27, and in Stafi’ordshire 1 to 44. In the 
borough of Wolverhampton there was 
only 1 lish-dealer in 1831, but there Avere 
45 butchers. It is evident that when the 
large masses of population in the midland 
md nortliern manufacturing districts ac- 
[uirc a habit of consuming fish as an 
jgreeable variety to their ordinary supply 
)f food, a great impetus will be given to 
the fisheries on all our coasts. The rapid 
xeans of transport afibrded by railways 
•liable the inhabitants of Birmingham and 
Loudon to consume cod and other fish 
'aught in the Atlantic by the fishermen 
)f Galway and Donegal. Tliis irnprove- 
nent in the means of communicating 
with the best markets is a great Ixion. 
The fishermen who supply the Londbii 
mVrket instead of returning to Gravesend 
or other ports of the Thames and Med- 
way, for instance, put their cargoes 
already packed in hampers on board the 
steam-boats which pass along the whole 
eastern coast as far north as Aberdeen ; 
or they sometimes make for Hull or some 
other port in the neighbourhood of the 
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fishing-ground, and there land their 
cargoes, which are conveyed to London 
in the course of a few hours or to other 
great inland markets in a still shorter 
time. Fast sailing cutters are sometimes 
employed to take provisions to the boats 
on the lishing-grouml, Avhich bring back 
the lish taken by eaeli. In consequence 
of these arrangciiients the fisliermen are 
sometimes kept at sea for several months 
together. 

It is amusing at this time to read the 
various projects or “ ways to consume more 
fish,” wliicii were entertained at the com- 
mencement of the last century. The diffi- 
culty ou account of the cost of conveyance, 
and the limited distance to which fresh 
fish could be sent from the coast, induced 
.some persons to propose that fish sent to 
inland towns should be “marinated,” or 
pickled according to a peculiar method. 
Ill the sixteenth century, and before those 
improvements in agriculture were nuuh; 
by which fresh meat may he obtained all 
the year round, tlieiv were great fish 
**fairs*in different parts of the country, at 
whicli persons bought a stock of salted 
fish sutlicient to last during tlie winter 
and the suhsrapient season of Lmit. 
The herring fair at Yarmouth was regu- 
lated by a statute in the fourteenth cen- 
tury, In 1533 the fairs of Stourbridge, 
St. Ives, and Ely v/ere “ the most notable 
fairs V 'thin this realm for provision of 
fish” (24 Hen. VI 11. e, 4). In 1.537 the 
town of Lynn, in Norfolk, obtained letters 
patent for establisliing a fish fair ; but in 
1.541 the right of holding the fair was 
abolished by statute (33 lien. VIII, c. 
34), because the inhabitants attempted to 
engross the business of other fairs. The 
supply of the fairs and markets with cheap 
fisii was considered an important matter 
in those days. In 1541 an act was passed 
which prohibited the English fishermen 
from buying lish of foreigners at sea, be- 
cause if they did not do so “ the same Pi- 
cards and Flemings would bring tlie same 
fish over tliemselves and sell it to the 
king’s subjects much lietter cheap, and for 
less money” (33 lien. VIII. c. 2). 

One branch of fishing wholly different 
in its object from all other branches has 
been described by the committee of 1833 
under the title of the StowBoat Fishery, 


This fishery prevails principally upon the 
Kentish, Norfolk, and Essex coasts; and 
the object is the catching of sprats as 
manure for the land, for which there is a 
constant demand. This branch of fish- 
ing is represented by the committee to 
have nmeh increased, and to give employ- 
ment on the Kentish coast alone to from 
41)0 to 500 boats, which remain upon the 
fishing grounds frequently for a week to- 
gether and until each has obtained a full 
cargo. 

Vessels and boats employed in fishing 
are licensed by the Commissioners of Cus- 
toms in ]uirsuanee of the acts for the pre- 
vention of smuggling ; and tliey are re- 
quired to he painted or tarred entirely 
black, except the name and place to which 
such vessel or boat belongs. A parlia- 
mentary return for 1S41 gives the number 
of vessels above and niulcr fifty tons regis- 
tered at each port In the rnited Kingdom : 
the greater proportion of those under 
fifty tons are principally employed in fish- 
ing. At Faversham there were 218 vessels 
under fifty tons, and their average tonnage 
Avas twenty-one tons; at Yarmouth, 321 : 
Southampton, 131 ; Maldon, 105; Roches- 
ter, 256; Colchester, 203; Dover, 91; 
Rye, 55 ; Ramsgate, 80 ; Dartmouth, 256. 

The licences tluis granted specify the 
limits beyond which fishing A'cssels must 
not be employed : this distance is usually 
four leagues from the English coast, and 
it is affirmed that our fishermen are in- 
jured by tliis restriction, because some 
valuable fisliiiig grounds lie beyond tlie 
prescribed limits and are thus abandoned 
to foreigners. 

Tlie pilchard Jishcri/j which is carried 
on upon parts of the Devon and Cornish 
coasts, is of some importance. The num- 
ber of boats engaged in it is about 1 OOU, 
which give employment to about 3501) 
men at sea and about 5000 men and 
women on shore. As soon as cauglit the 
pilchards are salted or pickled and ex- 
ported to foreign markets, chiefly to 
the Mediterranean: the average export 
amounts to 30,000 hogsheads per year. 
The quantity wa.smiich greater formerly, 
when a bounty of 8s. (kl. jier hogshead Avas 
paid upon all exported ; heavy duties arc 
generally imposed in the countries tc 
which the exports are made. 
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Our chief salmon fisheries are carried 
on in the rivers and tpstuaries of Scotland, 
but the aiiiiujil value of this fishery is not 
exactly known. In 1835 the produce of 
the salmon fisheries inSutherlaiidshire was 
258,2{»1 1I)S. ; in the river Foyle, 321,366 
lbs. ; in the river Beauly the numlier of fish 
taken was 15,891, and the number taken 
in tlie south-east and north-east was 
.54.6.59, and the average weight of each 
was estimated at 10 lbs. The i)roduce of 
the lisiiing-s in the rivers Tay, Dee, Don, 
Spey, Findhorn, Beauly, Borriedale, 
Laiigwell and Thurso, and of the coasts 
adjacent, are conveyed in steam-l)oats and 
small sailing vessels to Aberdeen, where 
they me packed with ice in boxes and 
sent to the London market. The ship- 
ments tlms made from Aberdeen, in 1 835, 
was 1 1,549 boxes (each containing from 
ten lo twelve fish and weighing 120 lbs.) 
and 5671 kits. 

The rental of the salmon fisheries on 
the river 'IVeed averaged about 12,000/. 
a-year for the seven years preceding 1824. 
The late Duke of (xordon received a 
rental of about 8000/, a-year for a fishery 
on tl,e Spey : the expenses of the fishery 
arc supposed to have amounted to about 
oiie-half this sum. 

J^ondon is the great market to which 
icotch salmon are sent. The quantity 
rliich arrives during one season is about 
:500 tons, and the average price is from 
Or/, to l.s. per lb. The arrivals average 
bout 30 boxes per day in February and 
darch, 50 in April, from 80 to 100 in 
•lay, from 200 to 300 at the beginning of 
hin(», and 5lM) towards the close of the 
nonth, when the number gradually in- 
reases until it amounts, at the end of 
^uly and beginning of August, to 1000 
)0xes and upwards per day, and the price 
s occasionally as low as 5(/. and 6d. per 
b. ; and is in fact lowest at the time when 
he fish is in the primest condition. The 
dan of packing salmon in ice was adopted 
i-bouM JSS, and the idea was taken from 
he Chinese; but it was not until the 
‘pplication of steam to navigation that 
he trade reached anything like its pre- 
ent magnitude. Even when ice was 
ised, contrary winds would protract the 
joyage and the fish would be spoiled, 
fhe London trade, instead of being at 
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its height in .July and August, w as over 
by May, or whenever the weather became 
warm. The great towns of Yorkshire, 
Lancashire, and the midland manufactur- 
ing counties, are also frequently supplied 
with immense quantities of Scotch and 
Irish salmon, but they are not constantly 
well supplied. 

The produce f)f salmon fisheries in Ire- 
land is also considerable. 

Salmon fishing commences on the 1st of 
February, and terminates on the 14th of 
September. The intervening period is 
called * close-time, ' and tlie acts for 
regulating salmon fisheries impose penal- 
ties on those who take fish during this 
season. 

A'Inckei'el visit (‘very part of our coasts 
in the spring and early part of the sum- 
mer, and are taken in great abundance. 
For the encouragement of the mackerel 
and other similar fisheries, the carriages 
in which the fresh fisli are conveyed to 
liondon are exempted from the post-horse 
duty. As mackerel will not keep, it may 
be hawked about on Sunday for sale, a‘ 
privilege wbi(di no other fish enjoys. 

The evd fishery at Newfoundland was 
carried on as early as 1500 by the Portu- 
guese, Biscayans, and French, but it was 
not until 1585 that the English ventured 
to interfere with them. In that year Sir 
Francis Drake being sent to the island 
with a squadron, seized the foreign ships 
which he found engaged in the fishery, 
and sent them to ICngland, where tliey 
were declared lawful prizes. In 1614 
and 1615 the English had 200 and 250 
vessels engaged in the Newfoundland cod 
fishery. Towards the end of the seven- 
teenth century it was carried on on a still 
larger scale by the French ; and it is 
stated by the author of ‘ Considerations 
on the Trade to Newfoundland,’ inserted 
in the second volume of Churchill’s ‘Col- 
lection of Voyages,’ that the French * have 
quite beaten the English out of this trade, 
as may be inslauced in many of the out- 
ports of our nation, and particularly 
Barnstaple and Biddeford, which for- 
merly employed in this trade above fifty 
ships, and now do not fit out above six or 
eight small ships.* 

By the treaty of Utrecht, w^hich ac- 
knowledged the sovereignty of tlie whole 
p 
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island of Newfoundland to be in the Crown 
of England, the privilege of fishing on 
part of the coast was reserved to France, 
notwithstanding which the Phiglish fish- 
ery there increased to a great extent. In 
1703 there were taken and cured by the 
English at the fisheries of Newfoundland 
386,274 quintals or hundred-weights of 
cod-fish, and 694 tierces of salmon, bc- 
besides 1598 tons of fish-oil. In that 
year there were loO vessels employed in 
carrying on the fishery, 123 ships for con- 
veying the fish when cured to England, 
and 142 ships for its conveyance to 
British colonies. The principal fisheries 
of Newfoundland are prosecuted on the 
banks which nearly surround that island : 
the object of these fisheries is solely cod- 
fish. Salmon, mackerel, herrings, and 
some other kinds of fish and seal arc 
taken off the coasts of the island. 

The cod-fish cured and exported to 
England and to foreign countries in 1785 
amounted to 591,276 quintals; in 1832 
to 619,177 quintals: in 1833 to 883,536 
quintals ; in 1837 to 835,559 (piintals, 
which were valued at 520,240/. The 
products of the Newfoundland fisheries 
exjKjrted in 1832 was 583,687/. ; in 1833, 
699,174/.; and in 1837, 843,903/., as 
under : 


Value. 

£ 

Cod, dry — quintals 835, .550 520,240 
„ wet— barrels . 648 1086 

Herrings — boxes and 
barrels . . 2078 1416 

Salmon- -boxes and 


barrels . , 3834 8552 

Other sorts of fish . . 627 

Seal-skins— No. 353,648 34,044 

Oil, train and sperma- 
ceti— gallons 2,084,375 277,938 

The value of the exports of fish in 1 832 
amounted to 458,662/.; in 1837 to 
.531,921/. ; and in 1842 to 528,540/., and 
with oils and seal-skins to 839,260/. 

These fisheries may be said to be the 
sole pursuit of the settlers in Newfound- 
land, and of the traders who frequent the 
island. Nearly every family has a small 
piece of land under garden cultivation, 
but agriculture is not pursued as a sub- 
stantive occupation, 
in 1818 ;• convention was concluded 


between the United States government 
and that of Great Britain for regu- 
lating the fisheries on the coasts of 
the British American provinces. By 
the first and second articles the in- 
habitants of tlie United States were to 
have for ever, in common with the sub- 
jects of Great Britain, liberty to take, dry, 
and cure fish in and on certain portions 
of the coast therein defined, and by the 
third article the Americans gave up all 
claim to take fish within three miles of any 
coasts, bays, creeks, or harbours, within 
the British dominions in America not in- 
cluded in the limits defined. Some dis- 
pute has arisen between the two govern- 
ments respecting infractions of the Con- 
vention. The Americans conceived that 
they were allowed to enter bay.s and fish 
if they kept three miles from the shore ; 
but by the Britlsli interju’etation the pre- 
scnl)ed limit of three miles is to be mea- 
sured from the headlands of bays, and that 
consequently the Americans were exclud- 
ed from the interior of bays and inden- 
tations of the coast. In 1843 tlie United 
States government acquiesced in this view 
of the case. 

In tlie other British North American 
colonies fisheries are established, and tlie 
produce enters more or less into their 
foreign commerce. The fisheries on Lake 
Huron have lately been prosecuted, and 
promise to become of considerable im- 
portance. The kinds of fi§Ii exported 
arc chielly cod, herrings, salmon, and 
mackerel. The actual value of these ex- 
ports from each colony, in the years 1832 
and 1837, was as follows : — 


Eastern (Lower) 

1832. 

1837. 

Canada 

£6,475 

£6,149 

New Brunswick 

31,885 

30, .550 

Nova Scotia 
Prince Edward's 

15,5,189 

181,961 

Island 

6.5 

5,341 

Cape Breton . 

10,383 

11,738 

Total . , 

£203,997 

£23,5,739 


The bajr Des Chaleurs in the St. 
Lawrence is considered the best fishing 
station on the continent of America. B 
is said tUat tlxere are from 3000 to 5000 
United State§ schooners fishing every 
summer iu bay. They cure cod to 



FISHERIES. 


Fisheries. 


35 


the extent of 1,800,000 quintals, while 
the British colonists up to a recent period 
did not ill this fishery cure more than 
300,000 quintals. In 1844 an act was 
passed in the Imperial Parliament for 
incorporating a company under the title of 
the Gaspii Fishing and Mining Company. 

Tlie whale fishery was carried on suc- 
cessfully duringjthe twelfth, thirteenth, 
and fourteenth centuries by the Biscayans. 
The whales taken by them in the bay of 
Biscay appear to have been of a smaller 
species than those since found in more 
northern latitudes. The Biscayan fishery 
has long ceased, owing probably to the 
great destruction of the animals. It is to 
the voyagers who, near the end of the 
sixteenth century, attempted to find a pas- 
sage tlirough the northern ocean to India, 
that we owe the discovery which led to 
the estahlisbmentof the fishery in the seas 
of (Treenland and Spitzbergeii. The 
English and the Dutch were the first to 
embark in this adventure ; but the French, 
Danes, Hamburgers, and others were not 
slow to follow their example. At first 
tlu* whales were so numerous that the 
fisliing was ooniparntively easy, tind was 
so successfully pursued, that in addition 
to the ships actually (*ngaged in the fish- 
ery, iiijuiy other vessels were sent in 
ballast to the shores of Spitzbergen, and 
the whole returned home with full car- 
goes of oil and whalebone. It was then 
the practice to boil the blubber on the 
spot, and bring home the oil in casks. 
In the progress of the fishery the whales 
became less numerous, and, when found, 
more difficult to take. It therefore be- 
came necessary to pursue tliem farther to 
the open sea, and at length it was found 
more economical to bring the blubber 
home in order to its being boiled, and the 
settlements before used for that purpose 
were abandoned. The whale fishery was 
for a long period sustained by bounties. 
In 1732 the bounty was 20s. a- ton on 
every ship of more than 200 tons; in 1740 
it was increased to 40s. ; in 1777 it was 
reduced to 30s., and in five years the num- 
ber of vessels employed fell from 105 to 
39 ; and in 1 781 the former rate of bounty 
(40s.) was restored. In 1787 the bounty 
. was again reduced to 30s. j in 1 792, to 2.5s. ; 
; in 1795, to 20s. ; and in 1824 it ceased. 


That part of the Arctic Sea which lies 
between Spitzbergen and Greenland, and 
which was formerly frequented by the 
whale-ships, is now almost wholly aban- 
doned because of the scarcity of the fish, 
and the northern whale-fishery is now 
chiefly pursued in Davis’s Straits. The 
change here noticed has occurred within 
the last thirty years. In 1810 and 1820, 
above 100 ships were engaged in the 
Greenland fishery, and in 183.3 and 1834 
only 3 and 7 ; hut the number employed 
in the Straits fishery liad increased from 
45 in 1810 to 91 in 1830. In the twenty 
years from 1815 to 1834 inclusive, the 
average annual results of the Greenland 
and Davis’s Straits fishery were as fol- 
lows : — 

Number of ships returned to 
Great Britain , . 11 5j 

Tonnage of ditto . • 37 , 013 | 

Number of ships lost , 5 

Tuns of train oil . , 11, .313 

Tons of whalebone , • 59 

Number of whales taken , 1,024 

Tuns of oil yielded by each 
whale . . . lij 

Tuns of oil procured by each 
ship . . . loif 

The average prices during those twenty 
years were — of oil, 28/. 1 5.s’. per tun, and 
of whalebone, IGSl, per ton; it follows 
therefore that tlie annual average pro- 
duce of the fishery amounted to 421 , 704 /. 

In 1842 the numl)er of British ships 
engaged in the northern whale-fishery 
was only 18 (14 to (ireenlaiid, and 4 to 
Davis’s Straits) ; the number of whales 
taken was 54 , which yielded GCS tuns of 
oil. In 1840 the (piaiitity of oil was 
only 412 tuns. Hull, which 'vvas once 
the great port for the northern w'hale- 
fishery, has in two years recently only 
sent out two vessels, instead of GO or 70 , 
and none have gone out from London. 
One-half of the ships are now seut out 
from Peterhead. 

Previous to tlie revolt of the North 
American provinces this fishery, as well 
as that in the Southern Ocean, was pro.se- 
cuted with great spirit by the colonists of 
Massachussetts. Just before tlie begin- 
ning of the war they employed annually 
183 ships of 13,820 tons in tiie northern, 
and 121 ships of 14,026 tons in the 
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southern whale-fisheries. The fisheries 
are still prosecuted by the people of New 
England with great success. 

It was not until after the breaking out 
of war between bhigland and the Ameri- 
can provinces had, for a time at least, in- 
terrupted this spirit of enterprise, that 
England embarked in the southern 
fishery. In 1791 the number of English 
vessels so employed was 75 ; 1810 to 1823 
above lOO; and from 1830 to 1833 the 
number varied from 104 to 110. Since 
this period the number of ships employed 
has gradually fallen off; but the price of 
oil has long been rising, and is now double 
what it w'as twenty years ago. This, 
Iiowever, will probably not have much 
effect in increasing the number of vessels 
fitted out in this country for (be southern 
whale-fishery, but it may give an im- 
petus to tlie Australian fislnuy. Hy the 
Tariff' of 1842 (5 & (J Viet. c. 47) the 
duty on train bluliber and sperm oil, the 
produce of foreign fishing, was reduced 
from a uniform rate of 2G/. 1 2s*, per ton 
to 6/. on train oil, and 15/. on sperm oil; 
but the alteration of duty did not take 
efl'ect until July of the following year. 
In the period between 1832 and 1842 the 
highest value of the products of the 
southern whale-fishery imported into this 
country was 721,000/. in 1838. 

It recpiires a considerable sum of money 
to li. out a ship in England for the 
soutlieru whitie fish(*ry. A new vessel of 
the size usually employed — 350 tons — 
costs, when r(?ady for sea and fully pro- 
visioned, from 12,000/. to 15,000/. ; and 
the adventurer must wait three years for 
the return of his capital. 

In the three years 1830-31-32, and in 
three years 1841-42-43, the number of 
British ships Uiid their tonnage, and 
British seamen of all ranks employed in 
the South Sea, Greenland, and Davis’s 
Strait Fisheries, were as follows : — 


South Sea Fishery. 



Ships. 

Tons. 

Men. 

1830 

32 

9,682 

924 

1831 

24 

8,335 

735 

1832 

35 

12,066 

1091 

1841 

13 

4,836 

404 

1842 

6 

1,835 

169 

1843 

9 

3,096 

262 


Greenland and Davis’s Straits. 



Ships. 

Tons. 

Men, 

1830 

91 

.30,484 

4120 

1831 

86 

28,137 

4093 

1832 

81 

26,147 

3706 

1841 

19 

5,742 

897 

1842 

18 

.5,118 

8.30 

1843 

25 

6,971 

1146 


In 1 840 the value exported from New 
South Wales of tlie produce of tlie whale 
fishery was 224, 144/.. but the exports were 
considerably less in tlie two following 
years. In 1840 the rpiantity of sperm oil 
exported was 1854 tuns, black whale oil 
4297 tuns, whalebone 2.50 tuns. 

The wbiile fishery of the United States 
of Nortli America is now greater than 
that of all other nations. Even on the 
coasts of our own colonies in Australia 
and New Zealand, the American wdiah*rs 
ontnumher tho.se of the English. What 
Ituvke said of tlie fisheries of the colonists 
of Masvsachusctts. in 1774, is applicable 
at the present day to their desceiidunts 
employed in the southern whale-fishery : 
“Neither the perseverance of Holland, 
nor the activity of France, nor the dex- 
terous and firm sagacity of English enter- 
prise, ever carried this most perilous 
mode of hardy industry to the extent to 
which it has been pursued by this recent 
people.” In 1843 the imports from the 
whole fishery into the United States, was 
16.5,744 barrels of sperm, and 205,801 of 
whale oil, and 1,908,047 lbs. of bone. 
These imports gave euiployinent to 1 93 
ships and baripies, 28 brigs, and 13 
schooners (234 vessels); and their tonnage 
w'as 105,744 tons. The voyage of each 
vessel engaged in the sperm fishery ave- 
rages three and a half yeans, and the 
whale fishery gave employment to 65n 
ships, barques, brigs, and schooners, 
which are, manned by 17,500 seamen; , 
and their aggregate tonnage amounts to 
200,000 tons. The cost of these 0.50 I 
vessels at the time of their sailing is | 
estimated at twenty million dollars, and , 
their annual consumption of stores, Sx- \ 
is 3,845,000 dollars. The value of the 
annual imports of oil and wlialebone in a | 
raw state is estimated at seven million 
dollars. {American Aim., Boston, 184:).) 
The Chinese belonging to Hainan ano 
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the neighbouring islands pursue tlie 
whale-fishery with considerable success 
near their own coasts. There is an ac- 
count of this fishery in Simnionds’ ‘ Colo- 
nial Magazine,’ vol. ii. p. 237. 

FI^AG, the ensign or colours of a ship ; 
from the Aiiglo-Saxon Jicoyon, to fly or 
float ill the wind. Flags borne on the 
masts of vessels designate tlie country to 
which they respectively belong ; and they 
are likewise made to denote the quality 
of the officer by whom the ship is com- 
manded. 

The supreme flag of Great Hritain is 
the royal standard, which is only to be 
hoisted when the king or one of the royal 
family is on board the vessel : the second 
is that of the anchor on a red field, which 
chnracterizes the lord higli admiral, or 
hu’dvS eommissioners of the Admiralty: 
and the third is the union flag, in which 
the crosses of St. George, St. Andrew, and 
St. Patrick are blended, '^'his flag is ap- 
[iropriated to the admiral of the fleet. 

In the jJritish navy a fleet is divided 
into three squadrons— tlie centre, the van, 
and the rear; the centre being distin- 
guiWied by red colours, tlie van by white, 
and the rear by blue, and respectively 
commanded by an admiral, a vice-admiral, 
and a rear-admiral. W hen the fleet is very 
large, there are three divisions in each 
squadron: and cacli squadron has then 
its admiral, vice-admiral, and rear-ad- 
miral, who respectively hold the com- 
mand of its centre, van, and rear divi- 
sions. [ADMiiiAn, p. 27.] 

The three flags are plain red, white 
bearing the red cross of St. George, and 
plain blue ; and the ensign worn by the 
ship that carries a flag, as well as by 
every ship belonging to the same squad- 
ron, is always of the same colour as that 
of the flag-officer commauding it. 

Py 4 Will. IV. c. 13, § 1 1, it is enacted 
that if any person shall hoist, carry, or 
wear on board any vessel, whether mer- 
chant or otherwise, belonging to any of 
His Majesty’s subjects, without particular 
'warrant for so doing, Ilis Majesty’s Jack, 
commonly called the Union Jack, or any 
pendant, or any such colours as are usu- 
ally worn by His Majesty’s ships, or any 
flag, jack, pendant, or colour resembling 
those of His Majesty, or any ensign or 


colour wliatever other than those pre- 
scribed by proclamation, the persons so 
offending are to forfeit a sum not exceed- 
ing ,500/. ; and every such flag, colour, &c. 
shall be forfeited. 

FLOTSAM, or FLOATSAM, is such 
portion of the wreck of a ship and the 
cargo as continues floating on the surface 
of the water. Jetsam is where goods are 
cast into the sea, and there sink and re- 
main under water ; and Ligan is where 
they are sunk in the sea, hut are tied to a 
cork or buoy, in order that they may be 
found again. 

These barbarous and uncouth appella- 
tions are used to distinguish goods in 
these circumstances from legal wreck, in 
order to constitute which they must come 
to land. 

Flotsam, jetsam, and ligan belong to 
the king, or Iiis grantee, if no owner ap- 
pears to claim within a year after they 
are taken possession of by the persons 
otherwise entitled. They are accounted 
so fiir distinct from legal wreck, that by 
the king’s grant of wreck, flotsam, jetsam, 
and ligan will not pass. 

Wreck is frequently granted by the 
king to lords of manors as a royal fran- 
chise ; but if the king’s goods are wrecked, 
he can claim them at any time, even after 
a year and a day. ’flie same distinction, 
it is presumed, would prevail with respect 
to flobsarn, jetsam, and ligan. 

FOOTPATH. [Ways.] 

FOREMAN. [.Jury.] 

FORESTALLl NG, ENGROSSING, 
&c. Enyrassing is the offence of purchasing 
large quantities of any commodity, in 
order to sell it again at a higher price. 
There are numerous statutes against this 
offence, and it was also an offence at com- 
mon law. The English were not singu- 
lar in this absurd species of legislation. 
'I’hey had the authority of the Athenians 
[Corn Tradk, Ancient, p. 6(17], who 
were as ignorant of the true principles of 
public economy as the most ignorant 
nation of modern times. 

Forestalling, also an offence at common 
law, is described in a statute of Edward 
VI. to be the buying or contracting for 
any merchandise or victual coming the 
way to market; or dissuading persons 
from bringing their goods or provisions 
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there, or persuading them to enhance the 
price when there. There is sometliing 
like autliority for this in the Uomau law. 
The Lex Julia de Annona imposed 
penalties on those who combined to raise 
prices, 

“ fityratingf* says Blackstone, was de- 
scribed in the same statute to be the buying 
of corn or other dead victual in any 
market and selling it again in the same 
market or within four miles of the place. 
For this also enhances the price of provi- 
sions, as every successive seller must 
have a successive profit.” As to engross- 
ing, Blackstone remarks : ** this must of 
course be injurious to the public, by put- 
ting it in the power of one or two rich 
men to raise the price of provisions at 
their own discretion.” 

An exact delinition of Badgering is 
not at liand ; but the nature of this offence 
may he collected from the offences which 
it keeps company with. 

Notwithstanding the reasons given by 
Blackstone, all these offences have been 
abolished by 7 & 8 Viet. c. 24, entitled 
‘ An Act for abolishing the offences of 
forestalling, regrating, and engrossing, 
and for repealing certain statutes passed 
in restraint of trade.’ 

The preamble of the act is as follows ; 
— Whereas divers statutes have been 
from time to time made in the parliaments 
of Jhi^land, Scotland, Great Britain, and 
Ireland, respectively prohibiting certain 
dealings in wares, victuals, merchandise, 
and. various commodities, by the names of 
badgering, forestalling, regrating, and en- 
grossing, and subjecting to divers puuish- 
mente, penalties, and forfeitures persons 
so dealing : and whereas it is expedient 
that such statut.js, as well as certain other 
statutes made in hinderance and in re- 
straint of trade, be repealed ; and whereas 
an act of the parliament of Gri*at Britain 
was passed in the twelfth year of the 
reign of King George III., intituled ‘ An 
Act for repealing several Laws therein 
mentioned against Badgers, Engrossers, 
Porestallcrs, and Regraters, and for in- 
demnifying Persons against Prosecutions 
fbr Offences committed against the said 
Acts,’ whereby, aftiT reciting that it had 
been fouiid by experience that the re- 
straint laid by c 'eral statutes upon the 


dealing in com, meal, flour, cattle, and 
sundry other sorts of victuals, by prevent- 
ing a free trade in the said commodities, 
liave a tendency to discourage the growth 
and to enhance the price of the same, 
which statutes, if put in execution, would 
bring great distress upon the inhabitants 
of many parts of this kingdom, and in 
particular upon those of the cities of Lon- 
don and Westminster, sundry acts therein 
mentioned, and all the acts made for the 
better enforcement of the .‘?ame, w’ere 
repealed, as being detrimental to the 
supply of the labouring and manufactur- 
ing poor of this kingdom : and whereas, 
iiotMuthstanding the making of the first- 
recited act, persons are still liable to be 
prosecuted for badgering, engrossing, fore- 
stalling, and rograting, as being offences 
at common law, and also forbidden by 
divers statutes made before the earliest 
of the statutes thereby repealed: for 
remedy therepf, and for the extension of 
the same remedy to Scotland and to Ire- 
land, be it enacted,” &c. 

The second section repeals the several 
acts and parts of acts made in the parlia- 
ments of England and Scotland, (Jreat Bri- 
tain and Ireland, thereafter mentioned, but 
not so as to save any act rei)ealed by an) 
of the acts hereby ref>caled. 

The English statutes which are repealec 
extend from the f)! Henry HI. to the 
5 & n Edward VI. c. Iti. 

The third section enacts, “That the 
several acts and parts of acts which were 
repealed, as to Great Britain, by the first- 
recited act of the twelfth year of the 
reign of King George III. shall be taken, 
after the passing of this act, to be re- 
pealed as to the United Kingdom of Great 
Britain and Ireland.” 

The fourth section provides, “That 
nothing in this act contained shall be con- 
strued to apply to the offence of know- 
ingly and fraudulently spreading or con- 
spiring to spread any false rumour, with 
intent to enhance or decry the price of 
any goods or merchandise, or to the offence 
of preventing or endeavouring to prevent 
by force or threats any goods, wares, or 
merchandise being brought to any fair or 
market, but that every such ofl'ence may 
be inquired of, tried, and punished as if 
this act had not been made.” 
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Though the law against engrossing, 
forestalling, and regrating was, we be- 
lieve, seldom enforced, the repeal of this 
mass of absurd legislation, and of the 
common law applicable to these so-called 
olfences, is a proper measure, particularly 
as the ground of the repeal is that the sta- 
tutes were “ passed in restraint of trade.** 
Trudc tlierefore, it is admitted, should not 
be restrained by statutes; a principle 
which, if fully carried out, would add 
greatly to the prosperity of this country. 

FtJREST LAWS. On the establish- , 
ment of the Norman kings in England, it 
has generally been sui)posed that the 
property of all tlie animals of chase 
tliroughout the kingdom was held to be 
vested in the croAvn; and no person with- 
out the express licence of the crown was 
allowed to hunt even upon his own es- 
tate. Hut this is rather a conjecture de- 
duced from the supposed principles of 
feudalism, than a well-established fact. 
Th(?re are no laws respecting the forests 
among tlie laws attributed to the Con- 
queror; and perhaps all that we can af- 
firm is, that after the Norman conquest 
iho* royal forests were guarded with 
much greater strictness than before ; that 
tlieir number was extended and possibly 
in some cases their bounds enlarged ; 
that trespassers upon them were punished 
with much greater severity; and, finally, 
tliat there was established a new system 
of laws and of courts for their adminis- 
tration, by and according to which not 
only all offences touching the royal forests 
were tried, but also all persons living 
upon these propcirties were generally go- 
verned. This is the system or code that 

properly called the forest laws. Yet 
even of this in its original integrity we 
have no complete or authoritative record ; 
all our knowledge of it is derived from 
some incidental notices of the chroniclers ; 
the vague though energetic language of 
complaint and condemnation in which it 
is repeatedly spoken of ; the various legis- 
lative enactments for its reform which 
have been preserved ; and the remnants 
of it which survived to a comparatively 
recent period. 

The Conqueror is said to have pos- 
sessed in different parts of England 68 
forests, 13 chases, and 781 parks. Le- 


gally, forests and chases differ from 
parks in not being inclosed by walls or 
palings, but only encompassed by metes 
and bounds ; and a chase differs from a 
forest, both in being of much smaller ex- 
tent (so that there are sonic chases within 
forests) and in being capable of being 
held by a subject, whereas a forest can 
only be in the hands of the crown. But 
the material distinction is, or rather was, 
that forests alone were subject to the 
forest laws so long as they subsisted. 
Every forest however was also a chase. 
A forest is defined by Manwood, the 
great authority on the forest laws, as 
being “ a certain territory or circuit of 
woody grounds and pastures, known in 
its bounds, and privileged, for the peace- 
able being and abiding of wild beasts* 
and fowls of forest, chase, and warren, to 
be under the king*s protection for his 
princely delight ; replenished with beasts 
of venery or chase, and great coverts of 
vert for succour of the said beasts ; for 
preservation whereof there are particular 
laws, privileges, and (officers belonging 
thereunto.** The beasts of park or chase, 
according to Coke, are properly the buck, 
the doe, the fox, tlxe marten, and the ro^ ; 
but the term in a wider sense compre- 
hends all the beasts of the forest. Beasts 
of warren are such as hares, conies, and 
roes ; fowls of warren, such as the par- 
tridge, quail, rail, pheasant, woodcock, 
inaliard, heron, &c. He afterwards how- 
ever quotes a decision of the justices and 
the king’s council that roes are not beasts 
of the forest, because they put to flight 
other wild beasts (eo quod fngant alias 
feras), which seems an odd reason ; 
perhaps tlie word should be “fugiunt” 
(because they fly from other wild beasts). 
Ami he adds, “ beasts of foi'ests be pro- 
perly hart, hind, buck, hare, tKiar, and 
wolf; but legally all wild beasts of 
venery,** (Co.-Litt. sec. 387.) 

For the anti(iuity of the royal forests 
in England, “ the best and surest argu- 
ment,’* says Coke, elsewhere (4 Imt, 
319), “is, that the forests in England, 
being sixty-nine in number, except the 
New Forest, in Hampshire, erected by 
William the Conqueror, and Hampton 
Court Forest, by Henry Vlll., and by 
authority of parliament, are so ancient, 
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as no record or history doth make any 
mention of their history or beginning.” 
Yet it appears, both from the great 
charter of John, and from a previous 
charter granted by Stephen, lliat some 
lands had been afforested (as the term 
was) after the lime of the two first Nor- 
man kings. “Th(* forests,” says Stephen, 
“which King William my grandfather, 
and W^illiam 11, my uncle, made and 
lield, 1 reserve to myself; all the others 
which King Henry superadded 1 render 
up and concede in quiet to the churches 
and the kingdom.” And one of the con- 
cessi(ms demanded from John and granted 
in Magna Charta (§ 47) was, that all the 
lands which had been afforested in his 
time should he immediately disafforested. 
No additional forests appear to have been 
made from tin; reign of John till that of 
Hampton Court wiis eonstitntod by act of 
pai-liainont in 1530 (31 Hen. VIII. c. .5). 
'file name giv(‘n to it in the statute is 
Hampton Court Chase ; but it is enacted 
that all offenders in it shall incur such 
penalties as the like offenders do in any 
other forest oi* cliase. It was therefore 
made a forest as well as a chase. 

‘Many historians hdl us that King John 
granted a charter of forests at the same 
time with Magna CharUn This is in- 
deed ilistinctly asserted by Matthew 
Paris, who even professes to give the 
cliarl '• at full length. Jlntthe statement 
is‘ entiri'ly unfounded ; the concessions 
obtained from John in regard to the royal 
forests are, as mentioned above, contained 
in the Creat Charter: the Carta de 
Foresta, whieli M. Paris quotes, is a 
charter granted by Henry III. in the 9th 
year of his reign (a.d. 1224). I'his was 
tlie first separate charter of forests. It is 
commonly ])riiited in the statutes from 
the Inspexinius, or confirmation of it, in 
the 28th of Kdward 1 . (a,1). 1290), The 
subsequent legislation upon this subject is 
principally ti» be found in the following 
statutes : — Tlie (histoms and Assize of 
the Forest, or the Articles of Attach- 
ments of the Forc'sts (of which the date is 
not known); the Ordinatio Forestie of 
the 33 Edw. I. (13{)r>),* the Ordinatio 
ForesUeof the 34 Edw. I. (1.3()f;); the I 
Edw. III. c, 8 (1327 ) ; and the 7 Ric. II, 
c. 3 (1383). ^ ^ 


One of the chief things insisted upon in 
the early national demand for the reform 
of the forest laws, was the mitigation of 
their severe code of punishments. The 
Conqueror, who, as the ‘Saxon Chronicle* 
says, loved the red deer as if he had been 
their father, is affirmed to have visited 
the slaughter of one of these animals with 
a heavier penalty than the murder of a 
human being. And it would appear 
from tlie charter of Henry III. that the 
offence had previously been punishable 
not only with mutilation, but with death, 
“ No man from Iieiicefbrth,” says the 10th 
clause or chapter of the charter, “shall 
lose either life or member for killing of 
our deer; but if any man be taken and 
convict for taking of our venison, he 
shall make a grievous fine, if he have 
anything whereof ; and if he have nothing 
to lose, he shall he imprisoned a year and 
a day : and after tlie year and day ex- 
pired, if he can find sufficient sureties, he 
shall be delivered ; and if not, he shall 
abjure the realm of England.” According 
to Matthew Paris (whose authority how- 
ever, on such a matter, is not w'orth 
much), Richai’d I. had already repeah'd 
the penalties of mutilation for offences 
against the forest laws. 

The forest laws, as already mentioned, 
w'ere administered by their own officers 
and courts. The officers were the jus- 
tices in eyre of the forest ; the 'wardens 
or warders ; the verderers, foresters, agis- 
ters, regarders, keepers, bailiffs, beadles, 
&c. 

The four principal forests in England 
were accounted to be, the New Forest, 
Sherwood, Dean, and Windsor. Among 
the others were Epping, in Essex ; Dart- 
moor in Devonshire ; Wichwood, in Ox- 
fordshire ; Salcey, Wliittlebury, and Kock- 
ingharu, in Northamptonshire ; Waltham, 
in Lincolnshire; Richmond, in York- 
shire, See, * 

The oppressive powers vested in the 
crown by the forest laws, after having to 
a great extent long ceased to be exercised, 
were revived by Charles I., and endea- 
voured to be turned to account in replen- 
ishing his empty exchequer. At the 
Court of Justice-seat (which was the 
supreme forest court, and held every year 
before tlie chief justice in eyre of the 
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forost) held in 1632, before the earl of i 
Holland as chief justice in eyre south of 
the Trent, large sums of money "were ex- 
torted from many persons, chiefly as com- 
j);)sitions for alleged encroach incuts on 
the ancient boundaries of the forests, al- 
though after a (][uiet possession of three 
or four centuries. This accordingly was 
one of the grievances to which the Long 
Parliament directed its earliest attention. 
One of the Acts which that assembly 
passed in its first session (the 16 (^har. I. 
c. 16), was entitled ‘An Act for the Cer- 
tainty of Forests, and of the Meets, Meers, 
Limits, and Bounds of the Forests,^ which 
set forth in the preamble, that not only 
judgments had of late been given by 
which the bounds of some of the forests 
had been variously extended, or pre- 
tended to extend, beyond the bounds com- 
monly known, and tbrmerly observed, to 
the great grievance and vexation of 
many persons having lands adjoining ; 
but there bad also been some endeavours 
or pretences “to set on foot Ibrests in 
some parts of this realm and the dominion 
of Wales, where, in truth, none have 
been hr ought to be, or, at least, have not 
been used of long time.’" It is therefore 
enacted that the bounds of every forest 
shall be those commonly known, reputed, 
used, or taken to be its bounds ; and that 
all judgments, 8iC., to the contrary shall 
he void; that no place where no Justici^- 
seat or other forest court had been held 
within sixty years should be accounted 
forest; and that commissions should be 
issued for ascertaining the bounds of 
forests as they stood in the 20th year of 
the preceding reign, and beyond which 
they should not thenceforth be extended. 
Since the p^issing of this Act, the old 
forest laws may be considered as hriving 
been practically aliolished, and the offices 
connected with their administration and 
.execution turned into little better than 
isinecures. 

The 1 1th chapter of the Carta Forest® 
of Henry III, contains the following 
curious provision: — “Whatsoever arch- 
bishop, bishop, earl, or baron, coining to 
js at our commandment, passeth by our 
orcst, it shall be lawful for him to take 
ind kill one or two of our deer, by view 
)f oUr forester, if he be present ; or else 


he shall cause one to blow an horn for 
him, that he seem not to steal our deer ; 
and likewise they shall do returning from 
us as it is aforesaid.” As this law is still 
utircpealed, any bishop or nobleman may 
shoot one or two of the deer if he should 
pass through any of the royal forests in 
going to or returning from parliament. 
Hunting was formerly so common or 
universal an episcopal amusement, that 
the crown is still entitled, at the death of 
every bishop, to have his kennel of hounds, 
or a composition in lieu thereof. Auck- 
land Park, and certain other demesnes, 
formerly held of the bishop of Dur- 
ham by forest services; “particularly,” 
says Camden, “ upon bis great hunfings, 
the tenants in these parts were bound to 
set up for liim a field-house, or tabernacle, 
with a chapel, and all manners of rooms 
and offices; as also to furnish him with 
dogs and horses, and to carry his pro- 
vision, and to attend him during his stay 
for the supply of all conveniences. But 
now fill services of this kind are either 
let tall by disuse, or changed into pecu- 
niary payments.” [Game Laws; Woohs 
AND Forests.] 

FOItFEPPURE, the punishment by 
loss of lands, estates, rights, offices, or 
personal effects, which is annexed by law 
to certain crimes, and also to(H?rtain illegal 
acts and neglect of duties in the holder of 
lands or offices. 

Forteiture is the French Forfaitnre, 
which is from the word Forfait, “a 
crime.” The verb Forfaire (Foris facere), 
is to do anything contrary to duty. For- 
faiture, according to Ilichelet {Dirtion- 
nairc\ is “ a fault committed by an officer 
of justice, for whicli he ought to lose his 
office,” I’he distinction between Escheat 
and Forfeiture is explained under At- 
tainder and Escheat. 

lu criminal cases forfeiture is three- 
fold: — 1. Of real estates absolutely, as 
for high treason ; if freehold, to the 
king; if copyhold, to the lord. 2. Of 
the profits of the real estate, if freehold, 
to the crown during the life of the offender, 
and a year and a day afterwards, in the 
case of petty treason or murder ; after 
which the land escheats to the lord ; if it 
is copyhold, it is at once forfeited to the 
brd. 3. Of goods and chattels, in all 
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cases of felony. Some other cases of 
forfeiture of lands or goods, or both, are 
established by ditferent statutes, as the 
statutes of prtcrnunire, &c. 

Lands are forfeited upon attainder, 
and not before [Attainder]: goods and 
chattels, upon conviction. The forfeiture 
of lands has relation to the time of the 
offence committed ; tiie forfeiture of goods 
and chattels has not, and those only are 
forfeited whicli the offender lias at the 
time of his conviction. A hond Jide 
alienation of his goods and chattels made 
by a felon or traitor between the coih- 
inission of tlie olVeiice and his conviction, 
is therefore valid. 

Forffuture, in civil cases, takes place 
where a tenant of a limited, or, as it is 
called, a particular estate, grants a larger 
estate than his own, as where a tenant for 
life or years assumes to convey the fee- 
simple. So, if a copyholder commits 
waste, or refuses to do suit of court, or a 
lessee impugns the title of his lessor ; for 
in all these cases there is a renunciation 
of tlie connexion and dependence, which 
constitute the tenure, and which are an 
i mpl ied coiidi tioii annexed to every limited 
estate. 

Forfeiture may also be the consequence 
of the breach of covenants between land- 
lord and h’nant, or persons connected in 
tenure; but in cases of forfeiture where 
compensiuion can be made for the breach 
of the condition, a court of equity will 
compel the party entitled to the forfeiture 
to accept compensation. The right to 
take a(lvantage of a forfeiture may also 
be waived by any act of the jierson enti- 
tled which recognizes the continuance of 
the title in the particular tenancy, a.s, for 
instance, the receipt of rent by a land- 
lord in respect of a time sub.sequent 
to the act by which the forfeiture is 
incurred. 

Lands may also be forfeited by alien- 
ation contrary to law, as by alienation in 
mortmain without licence,’ or to an alien : 
in the former instance, if the immediate 
lord of the fee, or the lord paramount, 
neglect to enter, the king may ; and in 
the latter, though the conveyance is 
effectual, yet as au alien cannot hold 
lands the king may enter, upon office 
found. [Alusn; i;niCK Found.] 


Offices are forfeited by the neglect or 
misbehaviour of the holders ; and the 
right to the next presentation to ecclesi- 
astical benefices is forfeited by Simony 
and by Lapse. [15enei-ick, p. ;351 ; Ad- 
vow'soN, p. 48.] 

The term Confiscation is not now used 
as a term of English law, but it was once 
in use, and was applied to those goods 
which were forfeited to the king’s Exche- 
quer. Goods confiscated, it is said, are 
generally such as were arrested and seized 
to the king’s use, and therefore goods con- 
fiscated and goods forfeited are synony- 
mous terms. If this explanation is right. 
Forfeiture is a more comprehensive term 
than Confiscation in English law. 

Confiscation is from the Latin Coiifisca- 
tio, which properly means the seizure of 
the property of an offender for the Impe- 
rial Fiscus, or the Imperial treasury ; the 
property of the Roman Emperor, as Em- 
peror, was expressed by the tenu Fiscus. 
Fiscus signifies a whicker basket : the word 
Hanaper (liamper) has the same meaning. 

FORGERY, from the French /orr/rr, 
‘ to heat metal and hammer it,’ which is 
from the Latin Jimjere. From this sense 
of /orfjer came the meaning “ to make ” 
generally, to invent. T>cgal Ibrgijry is 
the false making, counterfeiting, altiu'ing. 
or uttering any instrument or writing 
with a fraudulent intent, wliereby another 
may be defrauded. The offence is com- 
plete by the making the forged instru- 
ment with a fraudulent intent, though it 
be not published or uttered ; and the pub- 
lishing or uttering of the instrument, 
knowing it to be forged, is punished in 
the same manner as the making or coun- 
terfeiting. 

It is by no means necessary to bring 
the offence within the legal meaning oi 
the term forgery, that the name of any 
person should be counterfeited, though 
this is the most common mode in which 
the crime is committed ; thus a man is 
guilty of forgery who antedates a deed 
for the purpose of defrauding other par- 
ties, though he signs his own name to the 
instrument; and the offence is equally 
complete, if a man being instructed to 
make the will of another, inserts provi- 
sions of his own authority. In truth the 
offence consists in the fraud and deceit. 
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At common law the crime of forgery 
was only a misdemeanour, but as the com- 
merce of tlie country increased and paper 
credit became ]iroportionally extended, 
many severe laws were enacted, wliich in 
most cases made the offence a capital 
felony. 

The extreme severity of these laws 
tended to defeat their object, and the par- 
ties very frequentljr chose rather quietly 
to sustain the loss inflicted upon them by 
the commission of the offence, than by a 
prosecution to subject the offender to the 
loss of life. This feeling, and the diffu- 
sion of the truth, that the object of all 
laws is to prevent crime and not merely to 
punish, has caused successive mitigations 
in the laws relating to forgery ; and now 
by the statute 1 1 Geo. IV. and 1 Wm. IV. 
c. tiC ; 2 & 3 Wm. IV. c. 50, and 1 Viet 
c. 84, the punishment of death is abolished 
in cases of forgery, and a punishment 
varying between transportation for life 
and imprisonment for two years, is sub- 
stituted. (1 Hawkins,!*. C. ; llussell On 
Crime; Deacon’s Criminal Lau\) 

Th^ stjitute law on forgery in general 
applies to Scotland as M^ell as to hingland. 

FOUNDLING HOSPITALS arc 
charitable institutions, which exist in 
most large towns of Europe, for taking 
care of infants forsaken by their parents, 
such being generally the offspring of 
illegitimate connexions. These institu- 
tions date from the Middle Ages, and 
Were established for the purpose of pre- 
venting the destruction of children either 
by actual violence or by being exposed 
in the streets or highways. Among the 
Koinans and other nations of antiquity, 
the exposure of children by poor or un- 
feeling parents was a frequent practice, 
and was not punished by the laws. After 
Christianity became the religion of the 
t^inpire, it was forbidden by the Em- 
perors Valentinian, Valens, and Gra- 
tiaii {Cod, viii. tit. 51 (52), ‘Ue Infan- 
tibus expositis,’ &c.). At the same time, 
the greater strictness of the laws con- 
cerning marriage and against concubi- 
nage, the religious and moral denuncia- 
tions against unwedded intercourse, and 
afterwards the obligatory celibacy intro- 
duced among the clergy, and the severe 
‘"''nalties attending its infraction, all 


tended to increase the danger to which 
illegitimate infants were exposed’ .‘from 
the sentiments of fear and shame in their 
parents. Child-murder and the exposure 
of children became nearly as frequent in 
Christian countries as tlu‘y had been in 
heathen times, only the parents took 
greater care to conceal themselves ; and 
humane individuals in various countries 
began to devise means to collect and pro- 
vide for the forsaken infants found in the 
streets. In this, as in other acts of charity, 
ecclesiastics stood foremost. At Rome, 
Innocent III., in 1198, when rebuilding 
and enlarging the great hospital of S. 
Spirito, allotted a part of it to the recep- 
tion of foundlings, several infants having 
been found drowned in the Tiber about 
that time. This asylum for the “ esposti,*' 
or foundlings, was afterwards enlarged 
and endowed by subsequent popes, and 
the institution was adopted by degrees in 
other cities. It was thought that by pro- 
viding a place where mothers mignt de- 
posit their illegitimate children ini safety 
without being subject to any impiiry or 
exposure, the frequent recurrence of the 
crime of child-murder would be pre- 
vented. For this purpose a turning box 
was fixed in an opening of the wall in a 
retired part of the building, in which the 
child being deposited by the mother in 
the night, and a bell being rung at the 
same time, the watch inside turned the 
box ami took the infant, which from that 
moment was placed under the protection 
of tlie institution, was nursed and edu- 
cated, and afterwards apprenticed to some 
trade or profession. Those parents who 
were in hopes of being able to acknow- 
ledge their child at some future time, 
placed a mark or note with it, by which 
it was afterwards known when they came 
to claim it, and it was then restored to 
them on their defraying the expense in- 
curred for its maintenance. 

In France the philanthropist Vincent 
de Paule, the founder of the Society of 
the Missions, in the first half of the seven- 
teenth century, exerted himself to found 
an asylum for infants, which were at 
that time frequently left to perish in the 
streets of Paris. It was at first supported 
by private subscrijptions, but afterwards 
was made a national establishment — 
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‘llnpital des Eiifiins trouves.’ Similar 
institutions were founded in other great 
Frencli cities. In 1841 there were 70,8.‘18 
illogitinuite children born in France — 
al)out one thirteenth of the whole number 
of i)irths ; but in Paris the i)roportion is 
much greater, being one illegitimate child 
in every 2*7 births. Of the whole num- 
ber of illegitimate children, about 58 out 
of every 100 are abandoned by their 
mothers and taken to the foundling hos- 
pitals, where nearly two-thirds of them 
die before they are a year old. (Guerry, 
JStMistuiur. Morale ae la France.') In 
1842, out of 10,285 births of illegitimate 
cliildren, 8231 wei'e abandoned by their 
parent or parents, and were sent to the 
foundUng hospital. Mortality appears to 
be very great in most foundling hospitals 
of tlie continent, owing to carelessness, 
mismanagement, or want of sufficient 
funds for the administration of those in- 
stitutions. ^riie infants are given out to 
cheap nurses in the country, where a 
great number of them die. At the same 
time, it is remarkable that the number of 
jlh^gitiniate births has greatly increased 
over all bln rope during the last forty 
years. ( llenoiston de Chateauneuf, L’o/?- 
side rations snr lea Enfans tronvds dans les 
principau.r Flats de I' Europe, 1824.) 

In 17311 a chiirter was granted for es- 
tablishing a foundling hospital in London. 
On th 25th of October, 1740, a house 
was opened in Hatton-Garden for the re- 
ception of twenty children not exceeding 
the age of two months. The regulations 
stated, that no tjuestions whatever will 
be asked of any person who brings a 
child, nor shall any servant of the house 
presume to endeavour to discover who 
such p('vson is, on pain of being dis- 
charged.” d'he miiuber of applicants for 
the admission of children was so great 
that a balloting process was necessary in 
order to settle the choice of admission. 
In 1745 the Avestern wing of the present 
hospital was opened, and the other tAvo por- 
tions of the building were soon built. The 
applications so constantly exceeded the 
number Avhich the funds would support, that 
application was made to parliament, and 
in 175(5 the sum of 10,000/. was granted, 
and the governors ol the hospital were 
empowered to I’c -m provincial establish- 


ments. At this period tlie institution was 
evidently popular. The act of application 
was rendered as little troublesome and dis- 
agreeable as possible. A basket was hung 
at the gate, and the only trouble imposed 
on parents was the ringing of a bell as they 
deposited their chi Id. On the 2nd of J line, 
1756, when the new system began, 117 
children were received, and before the 
close of the year the number of children 
that had been adopted by the institution 
was 1783. The governors did not yet 
see the consequences of their mistaken 
liberality. In .June, 1757, they caused 
notices to be advertised in the newspapers, 
and placards to be posted in the streets, 
informing all Avho were concerned how 
liberally the hospital was thrown open to 
them. The number of children received 
in 1757 was 3727. In three years and 
ten months from .June, 1756, the number 
of infants received into the hospital 
amounted to nearly 15,000. The con- 
veyance of children from distant parts ol 
the country to the foundling iiospital had 
become a regular trade. It was proved 
that of eight children brought up by 
waggon from the country seven had died 
Various abuses which, strange to say, hail 
not been foreseen developed themselves 
Vigilant overseers of the poor occasion- 
ally relieved the rate-payers by droj)ping 
into the bavSket at the hospital a chik 
or two that they feared might become 
chargeable, or they frightened the mo- 
thers into the act when they had no 
desire to part with their olfspring. More- 
over, the institution had got into full play 
before anything like a system of reguL'^ 
tions could be adopted for preserving the 
life and health of the foundlings, and 
there was even a scandalous want of Avet- 
iiurses. Out of 14,034 children received 
in less than four years, only 4400 livinl 
to be apprenticiid. The enormous errors 
which had been committed by the gover- 
nors and by parliament were now pal- 
pably evident. In February, 1750, a re- 
solution was passed by the House of 
Commons, which declared, “ That the 
indiscriminate admission of all children 
under a certain age into the hospital had 
been attended with many evil consc8 
quences, and that it be discontinued;” 
but at this time there were nearly 6000 
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children in the institution, and parliament 
was bound to continue the grant until they 
were apprenticed. Between 175G and 
1771 there was voted a sum of 549,796/. 
towards the expenses of the hospital. 
The public ,also now perceived the evils 
inherent in such institutions, and popu- 
larity was succeeded by odium, so that 
the governors actually passed a resolution, 
though afterwards rescinded, to denomi- 
nate the establishment ‘ The Orphan 
lIosi)ital.’ After this the governors pro- 
ceeded more cautiously, restricted their 
exertions to the scope of their own funds, 
and sold their country hospitals. In 
Ism the practice of taking children 
without inquiry on payment of 1 ()()/. was 
iibolished. 

The present modified character of the 
hospital as an institution for foundlings 
will be understood from the following 
extracts from the regulations now in 
force: — “No person need apply unless 
die shall have previously borne a good 
character for virtue, sobriety, and ho- 
nesty.” Application for admission must, 
in the first instance, be by petition, and 
this, jiroperly filled up, must be presented 
personally at the * ordinary periodical 
meeting of the committee of the institu- 
tion. Inquiries are made into the po- 
verty and good character of the applicant, 
the illegitimacy of her infant, the aban- 
Jonment liy the father, and the noii-cog- 
iii/ance of the ca.se by the parish autho- 
rities. The chairman of the committee 
fpicstions the applicant as to the proba- 
liility of her return to the paths of virtue 
an the event of her child being admitted, 
iiiid the number of persons to whom her 
shame is known. The next step is to 
make inquiri^ into the truth of the ap- 
[lUeant’s statement. This delicate task 
is undertaken by the treasurer’s clerk; 
and in performing it his instructions are 
not to divulge any of the facts with which 
he may have become acquainted. If the 
result cf the investigation be satisfactory, 
the admi.ssion of the child is secured 
either at once, if there be a vacancy, or 
V'^hen a vacancy occurs. The number of 
children is limited to .‘160. On leaving 
her child the mother receives a certificate 
in return, to which is attached a private 
mark, by which the authorities of the 


hospital may, if requisite, subsequently 
recognise the cliild, and a corresponding 
mark is carefully attached to the child's 
clothing ; but, as respects the mother, it 
is probable that the child is severed from 
her for ever, and tliat she will never again 
be able to recognise it. The child may be 
restored at a future time if the mother can 
give the most satisfactory proofs of her 
ability to maintain it; but this claim 
is of rare occurrence. Many devices 
are resoy ted to l)y mothers with a view 
to the future ideiitificatioii of their chil- 
dren ; but the rules of the liospital are 
.strict as to the severance being complete. 
The children are sent out to nurse until 
they are five years old at establishments 
which belong to the hospital at Kast 
Peckham, Kent, and at (’hertsey. On 
attaining their fifth year they return to 
the hospital for their education, and at 
its completion they 'are apprenticed to 
some trade. 

In 1841 the income of the I.ondon 
Foundling Hospital was rather more than 
1 1,000/. ; hut it is said that in a fe^v years, 
by the falling in of leases, the income will 
be not less than 50,000/. 

In 18.*1.*J there w'ere 8130 children 
maintained in three foundling liospitals 
in Ireland. By the Irish Poor Law Act 
(1 & 2 Viet. e. 56) the control of the.se 
estahlishinents was given to the Poor J^aw 
CoiiiiiiissiOncrs : tlie number of children 
was to be gradually reduced ; and finally, 
the hospitals were to be converted into 
union workhouses, by wliicli provision 
hospitals for foundlings are virtually 
al)olished. The Dublin Foundling Hos- 
pital was erected in 1 704, and was scan- 
dalously managed. A basket was placed 
on the outside of the gate for the recep- 
tion of infants, and a bell was rung when 
tliey were deposited. The number of 
children received from 178.5 to 1797 was 
27,274 ; out of which mimbcr there died 
13,120. In 1797 the a(Jmis.sioii.s were 
1922, and the deaths 1457. From 1799 
to 1808 the admissions were 19,638, and 
the deaths amounted to .5043. The Dub- 
lin Hospital was supported by J*arlia- 
nientary grants, and by an assc.s.sinent on 
houses wUich realized 8000/. a year. 

There are Foundling Hospitals in 
Fastern (Lower) Canada, and grants have 
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‘Ilopital des Knfiiiis trouvcs.* Similar 
institutions were founded in other great 
French cities. Tn 1841 there were 70,8.‘18 
illogitiniate children born in France — 
about one thirteenth of the whole number 
of births ; but in Paris the proportion is 
much greater, being one illegitimate child 
ill every 2*7 liirths. Of the whole num- 
ber of illegitimate children, about 58 out 
of every lOO are abandoned by their 
mothers and taken to the foundling hos- 
pitals, where nearly two-thirds of them 
die before they are a year old. (Guerry, 
Morale ae la France,^ In 
1842, out of 10,285 birtlis of illegitimate 
cliildreii, 8231 weit* abandoned by their 
parent or jiarents, and were sent to the 
foundling hospital. Mortality appears to 
be very great in most foundling hospitals 
of the continent, owing to carelessness, 
inismaiiagenient, or want of sufficient 
funds for the administration of those in- 
stitutions. ^riie infants arc given out to 
cheap nurses in the country, where a 
great nuinlier of them die. At the same 
time, it is remarkable that the number of 
illegitimate birtlis has greatly increased 
over all bhiropc during the last forty 
years. ( Penoiston de Chateauneuf, L’o«- 
sidmUiona sitr ha Knfana trunvds dam les 
priMcipau.r Fiats de i Fur opo.^ 1824.) 

Tn I73J) a charter was granted for es- 
tablishing a foundling hospitid in Loudon. 
On th 2fith of October, 1740, a liouse 
was opened in Hatton-Garden for the re- 
ception of twenty children not exceeding 
the age of two montlis. The regnlatioiis 
stated, that “ no questions whatever will 
be asked of any person who brings a 
child, nor sliall any servant of the house 
presume to endeavour to discover who 
such p(*rson is, on pain of being dis- 
charged.” 'file number of applicants for 
the admission of children was so great 
that a balloting process was necessary in 
order to s(*ttle tlie choice of admission. 
In 1745 the w estern wing of the present 
hospital w as opened, and the otluT tw'o por- 
tions of the building were soon built. The 
applications so constantly exceeded the 
number wdiieh the funds would supi)ort,that 
application w as made to parliament, and 
in 17.5(5 the sum of 10,i)00/. wjls granted, 
and the governors of the hospital were 
empowered to IV m provincin I establish- 


ments. At this period tlie institution was 
evidently popular. The act of application 
was rendered as little troublesome and dis- 
agreeable as possible. A basket was hung 
at the gate, and the only trouble imposed 
on parents was the ringing of a hell as they 
deposited their chi Id. On the 2nd of J line, 
175(5, when the new system began, 117 
children were received, and before the 
close of the year the number of children 
that had been adopted by the institution 
was 1783. The governors did not yet 
see the consequences of their mistaken 
liberality. In .June, 1757, they caused 
notices to he advertised in the newspapers, 
and placards to be posted in the streets, 
informing all who were concerned liow 
liberally the hospital was thrown open to 
them. The number of children received 
in 1757 was 3727. In three years and 
ten months from .June, 175(5, the number 
of infants received into the hospiUil 
amounted to nearly 15,000. The con- 
veyance of children from distant parts of 
the country to the foundling hospital had 
become a regular trade. It was proved 
that of eight children brought up by 
waggon from the country seven had died. 
Various abuses which, strange to say, had 
not been foreseen developed themselves, 
Vigilant overseers of the poor occasion- 
ally relieved the rate-payers by dro])ping 
into the basket at the hospital a child 
or two that they feared niiglit become 
chargeable, or they frightened the mo- 
thers into the act when they had no 
desire to part with their olfspring. More- 
over, the institution had got into full pla) 
before anything like a system of regiila' 
tions could be adopted for preserving the 
life and health of the foundlings, and 
tliere was even a scandalous want of wet- 
nurses. Out of 14,934 children received 
in less than four years, only 4400 lived 
to be apprenticed. The enormous errors 
which had been committed by the gover- 
nors and by parliament w'ere now pal- 
pably evident. In February, 17(50, a re- 
solution was passed by the House of 
Commons, which declared, “That the 
indiscriminate admission of all children 
under a certain age into the ho.spital had 
btien attended with many evil conse 
quences, and that it be discontinued;” 
but at this time there were nearly COOO 
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children in the institution, and parliament 
was bound to continue the grant until they 
were apprenticed. Between 175G and 
1771 there was voted a sum of 549,796/. 
towards the expenses of the hospital. 
The public .also now perceived the evils 
inherent in such institutions, and popu* 
larity was succeeded by odium, so that 
the governors actually passed a resolution, 
though afterwards rescinded, to denomi- 
nate the establishment ‘ The Orphan 
lIosi)ital.’ After this the governors pro- 
ceeded more cautiously, restricted tlieir 
exertions to the scope of their own funds, 
and sold their country hospitals. In 
1 81)1 the practice of taking children 
without inipury on payment of IDO/. was 
abolished. 

The present modified character of the 
liospital as an institution for foundlings 
will be understood from the following 
extracts from the regulations now in 
force; — “No person need apply unless 
she shall have previously borne a good 
character for virtue, sobriety, and ho- 
nesty.” Application for admission must, 
in the first instance, be by petition, and 
this, properly filled up, must be presented 
personally at the • ordinary periodical 
meeting of the committee of the institu- 
tion. Inquiries are made into the po- 
verty and good character of the applicant, 
the illegitimacy of her infant, the aban- 
donment ])y the father, and the non-cog- 
nizance of the case by the parish autho- 
rities. The chairman of the committee 
questions the applicant as to the proba- 
, bility of her return to the paths of virtue 
I on th(? event of her child being admitted, 

I and the number of persons to whom her 
j shame is known. The next step is to 
I make inqniri^ into the truth of the ap- 
plicant’s statement. This delicate task 
is undertaken by the treasurer’s clerk; 
and in performing it his instructions are 
not to divulge any^ of the facts with which 
ho may have become acquainted. If the 
result cf the investigation he satisfactory, 
the admission of the child is secured 
either at once, if there be a vacancy, or 
when a vacancy occurs. The number of 
children is limited to .‘160. On leaving 
her child the mother receives a certificate 
in return, to which is attached a private 
aark, by which the authorities of the 
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hospital may, if requisite, subsequently 
recognise the child, and a corresponding 
mark is carefully attached to the child’s 
clothing ; but, as respects the mother, it 
is probable that the cliild is severed from 
her for ever, and tliat she will never again 
be able to recognise it. The child may be 
restored at a future time if the mother can 
give the most satisfactory proofs of her 
ability to maintain it; but this claim 
is of rare occurrence. Many devices 
are resorted to by mothers with a view 
to the future identification of their chil- 
dren ; but the rules of the hospital are 
.strict as to the severance being complete. 
The children are sent out to nurse until 
thejr are five years old at establishments 
which belong to the hospital at East 
Peckham, Kent, and at (’hertsey. On 
attaining their fifth year they return to 
the hospital for their education, and at 
its completion they ‘are apprenticed to 
some trade. 

In 1841 the income of the I.ondoii 
Foundling Hospital was rather more than 
1 1,0()0/. ; hut it is said that in a fe^w years, 
by the falling ill of leases, the income will 
be not less than 50,000/. 

In there were 8130 children 

maintained in three foundling hospitals 
in Ireland. By the Irish Poor Law Act 
(1 & 2 Viet. e. 56) the control of these 
establishments was given to the Poor Law 
CoinmissiOners : the number of children 
was to be gradually reduced ; and finally, 
the hospitals were to be converted into 
union workhouses, by which provision 
hospitals for foundlings are virtually 
aliolished. The Dublin Foundling Hos- 
pital was erected in 1 704, and was scan- 
dalously managed. A basket was placed 
on the outside of the gate for tlie recep- 
tion of infants, and a bell was rung when 
tliey were deposited. The number of 
children received from 178.5 to 1797 was 
27,274 ; out of whicli number there died 
13,120. In 1797 the admis.sions were 
1922, and the deaths 1457. From 1799 
to 1808 the admissions were 19,6.‘J8, and 
the deaths amounted to .5043. The Dub- 
lin Hospital was supported by l*arlia- 
mentary grants, and by an assessment on 
houses wiiich realized 8000/. a >ear. 

There are Foundling Hospitals in 
Eastern (Lower) Canada, and grants have 
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heretofore been made to them by the local 
legislature; but in 1845 it was officially 
stated that such grants would be discon- 
tinued. The Commissioners of Found- 
lings, &c. in the district of Quebec accord- 
ingly issued a notice which stated, that 
“ persons have been placed at the different 
avenues leading to the depot at the Hotel- 
Dieu to prevent people from leaving clan- 
destinely any children there.” 

FRANCHISE, a species of incorpo- 
real hereditament. h>anchise and li- 
berty are used as synonymous terms, and 
their definition is a royal privilege, or 
branch of the king’s j)rerogative. which 
is in the hands of a subject. Being 
therefore derived from the crown, such 
privileges must arise from the king’s 
rant, though in some cases they may l)e 
eld by prescription, which presupposes 
a grant- 'i’lie kinds of them are various, 
and almost infinite, and may subsist in 
corporations, in one man, or in many, tis 
co-tenants. (2 Blackstone, ('om, 37.) A 
few instances may be mentioned : thus a 
county palatine is a franchise, and so are 
privileges given to corporate bodies, 
forests, chases, the right to wreck, deo- 
dands, estrays, Ike. Franchises may be 
lost or forfeited by the parties who enjoy 
them, if they misuse tlieir privilege or 
neglect to perform the requisite duties in 
respect of them ; and if the owners an; 
disturbed or incommoded in the proper 
exercise of their franchise, whici* is an 
injury known to the law as a disturbance 
of franchise, they may have remedy in a 
special action on the case ; or w here the 
franchise is to levy a toll, they may dis- 
train for the amount alleged to be due. 
(3 Blackstoiie, ('om. 2.36.) 

FliAN KALMOIGN E. This tenure 
is thus deseril)ed by Littleton (§ 133): 
“ Tenant in Frankalmoigne is wlien an 
abbot or prior, or another man of reli- 
gion, or of holy chureh, holdeth of his 
lord in frankalmoigne ; that is to say in 
Latine, in lihcram eleemosimiin, that is, in 
free alines. And such tenure beganne 
first in old time. When a man in old 
time was seised of certain lands or tene- 
ments in his demesne as of fee, and of the 
same land infcotled, an abbot and his 
covent, or prior and his covent, to have 
and to hold io and their successors 


in pure and perpetual almes, or in frank- 
aliiioigiic ; or by such words, to hold of 
the grantor, or of the lessor and his 
heires in free almes: in such case tlie 
tenements were holden in frankalmoigne.” 
From this it appears that lauds which are 
held by religious bodies or by a man of 
religion, arc held by tenure ; but neither 
fealty nor any other temporal service is 
due. The spiritual services which were 
due before the Ihd’oriiiation are thus 
described by Littleton (§ 1.‘35): “And 
they which hold in I’rankalinoigne are 
bound of right before God to make ori- 
sons, prayers, masses, and other divine 
services for the souls of their grantor or 
feoffor, and for tlie souls of their heires 
which are dead, and I'or tlie jirosperity 
and good life and health of their lieircs 
which are alive. And therefore they 
shall do no fealty to their lord; because 
that this divine service is better tor them 
before God than any doing of fealty ; and 
also becaiLso these words (frankalmoigne) 
exclude the lord to have any earthly or 
temporal service, but to have only divine 
and spiritual service to be done for him.” 

On this section (§ 135), Coke has the 
following remark, which explains how 
most lands are now held by the clergy of 
the church of England and by spiritual 
corporations in England. “Siiuie liittlc- 
ton wrote, the lyturgye or book of Com- 
mon Praier of celebrating divine service 
is altered. This alteration notwith- 
standing, yet the tenure in frankalmoigne : 
remaineth; and such prayers and divine 
service shall be said and celebrated, as 
now' is authorized : yea, though the tenure 
be in particular, as Littleton hereafter 
(§ 137) saitli, viz. to sing a mass, &e., or 
to sing a placebo ct diriyCj yet if the 
tenant saith tlie prayers now authorized, 
it sufficeth. And as Littleton hath said 
before (§ 1 1 q), in the ease of Soeage, the 
changing of one kind of temporal 1 ser- 
vices into other temporall services altereth 
neither the name nor the effect of the 
tenure ; so the changing of spiritual ser- 
vices into other spiritual services altereth 
neither the name nor the effect of the 
tenure. And albeit the tenure in frank* 
almoigne is now reduced to a certaiuti^J 
contained in the book of Common Prayer» 
yet seeing the original tenure was ifl 
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frankalmoigne, and the change is by 
generall consent by authority of parlia- 
ment (2 Ed. VI. c. i ; 5 & G Ed. VI. c. 1 ; 

1 Eliz. c. 2), whereunto every man is 
party, the tenure remaines as it was 
before.” [Established Chuuch.] 

*The statute 12 Charles II., which abo- 
lished military tenures, expressly excepts 
tenure in frankalmoigne. 

Those wlio hold lands in frankalmoigne 
must do the services for which tliese 
lands were given. These services are 
now determined, as Coke says, by the 
book of (loinmon Prayer. The mode of 
compelling these tenants to do their duty 
is thus described by Littleton (§ 13G): 
“ And if they winch hold their tenements 
in frankaliTioigne will not, or fail to do 
such divine service (as is said), the lord 
may not distrain them for not doing this, 
&c., because it is not j)ut to certainty 
what services they ought to do. Put the 
lord may complain of this to their ordi- 
nary or visitour, praying him that he 
will lay some puiiishmeut and correction 
for this, and also provide that such negli- 
gence he no more done, &c. And the 
ordinary or visitour of right ought to do 
this,” &c. 

Since the statute of 18 Ed. I., called 
Quia EmpioreSy from the introductory 
words, there can be no gift in frankal- 
inoigne except by the crown. This 
tenure, liowever, as Blackstonc observes, 
“ is the t(‘nure by which almost all the 
I ancient inonasterics and religious houses 
'held their lands ; and by which the paro- 
chial clergy and very many ecclesiastical 
jUnd eleemosynary foundations hold them 
rat this day, the nature of the service 
being upon the Reformation altered, and 
made conformable to tlie purer doctrines 
-of the churcbmf England.” 

FKANIv pledge. [Leet.] 
FRAUDS, STATUTE OF. [Sta- 
tute OF Frauds.] 

fraudulent CONVEYANCE. 

[[CoNSI deration.] 

FREE PENCIL [Doweu.] 
freehold. [Kstate.1 
FREEDMAN. [Slave.]" 
freedom. [Ltueuty.] 
FREEMAN. [Municipal Cobpora- 
mNs.] 

FKEE school. [ScHoot.] 


FREE TRADE. [Aoriculture ; Ca- 
pital ; Corn Trade, Corn Trade 
Ancient; Demand and Supply; Mo- 

NOIHILY.] 

FREIGHT. [Ships.] 

FRENCH ECONOMISTES. [Po- 
litical Economy.] 

FRIENDLY SOCIETIES. These 
institutions, which, if founded upon cor- 
rect principles and prudently conducted, 
are beneficial both to their members and 
to the community at large, arc of very 
ancient origin. Mr. Turner, in his ‘ His- 
tory of the Anglo-Saxons,’ notices them 
ill tliese words: — “The guilds or social 
corporations of the Anglo-Saxons seem 
on the whole to have been friendly asso- 
ciations made for mutual aid and contri- 
bution, to meet the pecuniary exigencies 
which were perpetually arising from 
burials, legal exactions, penal mulcts, and 
other payments or compensations.” (Seo 
also Hcrl)ert’s ‘ History of the Twelve 
Great Livery Companies,^ vol. i. p. 1.) 

Py the 10 Geo. iV. c. r)G (as amended 
by the 4 & 5 \Vm. IV. e. 40), Friendly 
Societies may be formed for providing 
relief to members, their wives, children, 
relations or nominees, in sickm^ss, infancy, 
advanced age, widowhood, or other na- 
tural state of contingency whereof the 
occurrence is susceptible of caleulation 
by way of average, or for any other pur- 
pose which is not illegal; tin; rules there- 
tbre may now provide tor relief in case of 
loss by fire, or by shipwreck ; substitutes 
if drawn for the militia; a weekly al- 
lowance if reduced to a workhouse, or 
imprisoned for debt, and for payment to- 
wards the expenses of the feast, kc, &c. ; 
but, for all such purj)oses, the contribu- 
tions must he kept separate and distinct 
from the payments which may he re- 
(juired, on account of relief in case of 
sickness, infancy, advanced age, widow- 
hood, or other natural state of contingency, 
susceptible of calculation by way of aver- 
age ; or the charges must be defrayed at 
the time by extra subscription of the 
meiiih()rs. The money payable on tlie 
death of a member may be niceived by 
any person nominated by sufli member, 
and is not confined to his wife, child, or 
relation. 

In 1773 a bill was brought into the 
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House of Commons for “ the better sup- 
port of poor persons in certain circum- 
stances, by enabrm«r parishes to grant 
them annuities for lives upon purchase, 
and under certain restrictions/’ The bill 
passed the Commons but was rejected by 
the Lords. A bill with a similar object 
met with the like fate in 178(‘. A bill 
introduced in 1 793 by the late Mr. George 
Rose passed into a law (33 Geo. III. 
c. which is known by his name, and 
was extensively acted upon. This act 
recited “ that the protection and encou- 
ragement of Frieiully Societies in this 
kingdoiri, for securing, by voluntary sub- 
scription of the members thcr(‘of, separate 
funds for the mutual relief and mainten- 
ance of the said members in sickness, 
old age, and inlirmity, is likely to be 
attended with very beneficial elfeets,’’ and 
it authorized pei'sons to f<)rm themselves 
into a society of good fellowship, for the 
purpose of raising funds, by contributions 
or subscrii)tions, for the mutual relief and 
maintenance of the members in old age, 
sickness, and infirmity, or fiir the relief 
of the widows and children of deceased 
members. A committee of metnbers was 
authorized to frame regulations for the 
goveriimcrit of tlie s()ei(.‘ty, which regu- 
lations, aftt!r being approved by the ma- 
jority of the subscribers, were to be ex- 
hibite»l to the justices in quarter-sessions, 
aiid if not repugnant to the laws of the 
realm, and conformable to the true intent 
and meaning of the act, were to be eon- 
firmed and made binding upoji the snb- 
ticribers. 

Among other provisions, it was allowed 
to impose reasonable fines upon such 
members as should olfend against the 
regulations ; such lines to be applied to 
the general benefit of the society. Ry 
this act it was declared unlawful “to dis- 
solve or determine any such society, so 
long as the intents or purposes declared 
by the society remain to be carried into 
effect, without the consent and appro- 
bation of five-sixths of the then existing 
members, and also of all persons then re- 
ceiving or entitled to receive relief from 
the society on account of sickness, age, or 
infirmity.’* Societies thus constituted 
were relieved from the payment of certain 
stamp-duties, and were empowered to 


proceed for the recovery of monies, or 
for legal redress in certain cases, by sum- 
mary prociess, without being liable to the 
payment of fet^s to any ofiiccr of the 
court; and to aid them, the court w'as 
required to assign counsel to carry on tijie 
suit without fee or reward. 

In 1795 an act wjis passed which ex- 
tended the privileges of Mr. Rose's act -to 
other “l)enevolent and charitable insti- 
tutions and societies formed in this king- 
dom for the purpose of relieving widows, 
orphans, and families of the clergy and 
others in distressed circinnstances.” 

Several other acts were passed between 
1795 and 1817 affecting the proceedings 
of these societies, but not in any matter 
of importance. 

In 1817 the ‘ Savings-Rank Act ’ Was 
passed, and under its provisions the offi- 
cers of friendly societies were allowed to 
deposit their funds iu any savings bank, 
by which means they got security for 
tlicir property and a liiglier rate of in- 
terest than they could otherwise obtain. 
This act has Ixicn of essential benefit to 
these associations. 

In 1819 another law was passed, ma- 
king provisions for the fnrthiu* protection 
and encouragement of friendly societies, 
and for preventing frauds and abuses iu 
their management; but as this and all 
other acts previously passed with the 
same object were rt!pi;aled and superseded 
by the act of 1829 (10 Geo. IV. c. 5G) 
vtduch, with two acts passed in 1832 and 
1834 (2 Win. IV^ c. 37, and 4 & 5 
Wm. IV. c. 40), contain the law as it 
now stands for the regulation of friendly 
societies, it is unnecessary to detail here 
the alleratioi/s effected in 1819. 

In the years 1825 and 1827 select 
coTiiinittees w ere apiiointed by the House 
of (knnmons to consider the laws relating 
to friendly societies. The reports made 
by these committees prepanjd the way 
for tlie enactment of 1829, already men- 
tioned, which, with the subsequent acts 
of 1832 and^ 1834, we now proceed to 
analyze. 

The law of 1829 (10 Geo. IV. c. 56), 
in the first place, aiithoriJes anew the 
establishment of societies within the 
United Kingdom, for raising funds for 
tlie mutual relief and maintenance of the 
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lembers. The members of such societies 
re to meet together to make such rules 
)r the government of the same as shall 
ot be contrary to the intent of tlie act 
or repugnant to the laws of the realm, 
ml to impose sucli reasonable fines upon 
le membeis who oll'end against any of 
iieli rules as may be necessary for en- 
jrcing them ; ami these rules, which must 
e ])assed by a majority of the members 
resent, may be altered and amended 
rom time to time by tlie same authority. 

Ihit befoiv these original or amended 
ales shall be confirmed by the justices of 
he county at the general <piarter-sessions, 
hey must have inserted in them adeclara- 
ion of the purposes for which the society 
s established, and the uses to which its 
iinds shall be applied, stating in what 
hares and proportions, and under what 
ircumstances any memiKT of the society 
ir other j)erson shall be entitled to the 
ame; and further, it is re(iuired that the 
•uh s so passed “ shall be submitted, in 
'higland and VV’^ales and Herwick-upon- 
Tweed, to the barrister-at-law' for the 
iine bning appointed to certify the rules 
»f savings’ banks ; in Scotland, to the lord- 
idvoeate or any of his deputies ; and in 
relaml, to such barrister as may be ap- 
)ointed by Iut majesty’s attorney-general 
11 Ireland, for the purpose of aseertain- 
iig Avhether such rules are in conformity 
o law and to the provisions of this act.” 
rh(i (►llicers here mentioned are respec- 
ively to setth; such rules, and make them 
•onformahle to law and to this act of 
parliament, and to give a certificate of this 
fegiilation liaving been complied with, 
fhe rules so certified are then to be de- 
posited with the clerk of the peace for 
the couiit;^ wherein the society is formed, 
md by liim to be laid before the justices 
At quarter-sessions, who are required to 
•onfirm the same, after which the rules 
iml certificate are to be filed Avilh the 
rolls of the sessions of the peace*, and 
a certificate of such enrolment, signed 
by the clerk of the peace, is to Ik* sent 
society. If the barrister or 
other officer above mentioned shall refuse 
to certify the rules offered for his ap- 
proval, the society is allowed to submit 
,the same to the court of quarter-sessions, 
^together with the reasons assigned for 


refusal, when the justices may, if they 
see lit, confirm the rules, notwithstanding 
the disapproval of the revising officer. 

Jlefore these directions are complied 
with, no society is entitled to enjoy any 
of the privileges or advantages commu- 
nicated by the act ; hut wdien the rules 
shall have been enrolled, and until they 
shall have been altered and the like con- 
firmation shall have attended such alter- 
ation, they shall be binding upon tlie 
members of the society, and a certified 
copy of them shall he received in evi- 
dence in all cas(*s. 'I’he treasurer of each 
society must give bond to the clerk of 
the peace for the comity, with two suffi- 
cient sureties, for the faithful perform- 
ance of his trust, and must, on the de- 
mand of the society, render Ids accounts 
and assign over the funds of the society 
at the demand of a meeting of the mein- 
hei’s. The property of the society is 
to be vested in the treasurer or trustees 
of the society, who may bring and defend 
actions, “ criminal as Avell as civil, in law 
or in equity,” concerning the property, 
right, or claim of the society, provided 
they shall be authorized to do so by the 
vote of a majority at a meeting of the 
members. 

in case any person shall die intestate 
whose re])reseiitati\es shall be entitled on 
bis account to receive any sum from the 
funds of the society not exceediug SiO/., 
the treasurer or trustees may payvthe 
money to the persons entitleil to receive 
the property of the deceased, without its 
being necessary to take out letters of ad- 
ministration. 

It is not lawful to dissolve any friendly 
society, so long as any of the purposes 
declared in its rules remain to be carried 
into effect, “ without obkdrdiig the votes 
of consent of five-sixths in value of the 
then existing members, and also the con- 
sent of all persons then receiving or then 
entitled to receive relief from such so- 
ciety; and for the purpose of ascertaining 
the yotes of such five-sixths in value, 
every member shall be entitled to one 
vote, and an additional vote for every 
five years that he may have been a mem- 
ber, provided that no one member shall 
have more than five votes in the whole.” 

The rules of the society are to coutuia 
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a declaration whether, in the event of 
any dispute or difference arising between 
the society and any one or more of its 
members, the matter shall he referred to 
the decision of a justice of the peace or 
of arbitrators ; if to the latter, the arbi- 
trators must be chosen or elected in suf- 
ficient number at the first meeting of the 
society which shall be held atW the 
enrolment of its rules; they must not be 
in any way interested in the funds of the 
society ; and whenever the necessity for 
their employment shall arise, a certain 
number, not exceeding three, are to be 
chosen by ballot from among the arbitra- 
tors for the settlement of the dispute, and 
justices are empowered to enforce com- 
pliance with the decision of tlie arbitra- 
tors. If the rules of the society direct 
the application, in eases of (lisput<*s, to 
justices of the peace, any justice is em- 
powered to summon the ])ersou against 
whom complaint is made, and any two 
justices may hear and determine the mat- 
ter, their sentence or order being final 
and conclusive. Minors, if they act with 
the consent of parents or guardians, may 
become members of friendly societies, 
having authority to act for themselves on 
the one hand, and being held legally 
respojisible for their acts on the other. 

A statement, attested by two auditors 
of liie funds belonging to each society, 
shall be made annually to its meml}ers, 
every one of whom may receive a copy 
of the statement on payment of a sum not 
exceeding sixpence. 

Every friendly society eiirolhsl under 
this act is obliged, within three months 
after the expiration of every five years, 
to transmit a return of the rate of sickness 
and mortality, according to the experience 
of the society during the preceding five 
years, sucli returns to be made in a pre- 
scribed form to insure uniformity. These 
returns are directed by 4 tS; 5 W m. 1 V, 
c. 40, to be addressed to the barrister 
appointed to certify the rules of friendly 
societies, London. 

Tlie provisions of the act of 1834 (4 & 
5 Wm. IV. c. 40) are for the most part 
confined to matters of regulation which it 
is not necessary to notice here. 

The following a*o among the benefits 
derived from u Friendly Society being 


enrolled under the 10 Geo. IV. c. 56, as 
amended by the 4 & 5 Wm. IV. c. 40 : — 
1, The rules are binding, and may be le- 
gally enforced ; 2, Protection is given to 
the members, their wives and children, 
&c., ill enforcing their just claims, and 
against any fraudulent dissolution of tlie 
society ; 3, 'fhe property of the society is 
declared to be vested in the trustee or 
treasurer for the time being ; 4, The trus- 
tee or treasurer may, with respect to pro- 
perty of society, sue and be sued in his 
own name ; 5, Fraud committed with re- 
spect to property of society is punishable 
by justices; h. Court of lOxcheijuer may 
compel transfer of stock, &c., if officer of 
society abscond or refuse to transfer, &c. ; 
7, Application may be made to (kuirt of 
Excliequer by petition, free from payment 
of court or counsel’s fees, &e. ; 8, Disputes 
settled by reference to justices or arbiti 
tors — order of justices or award of arl 
trators final ; ti, Power to invest their 
funds to any amount in savings* bank ; 
10, Power to invest their funds with the 
Commissioners for the Reduction of tlio 
National Debt, and to receive interest at 
the rate of 3/. Os. lOr/. per cent.; 11, 
Priority of payment of debts, in case of- 
ficer, &c,, of society become bankrupt, in- 
solvent, has an execution, 8ic., against bis 
property, or dies ; 12, In case of death of 
members, payment may be made of sum 
not exceeding 20/., without the expense, 
&c.,of obtaining letters of administration; 
13, Members are allowed to be witnesses 
in all proceedings, criminal or civil, re- 
specting property of society ; 14, Exemp- 
tion of all documents, &c., from stamp* 
duty. 

Societies thus constitated and privileged 
must be acknowledged to be a great im- 
provement upon the old benefit clubs. 
Before these societies were regulated by 
statute, temptation was held out to ob- 
tain members by the smallness of tbt' 
contributions, which proved in the course 
of years wholly inadequate to answer 
the demands that were then sure to 
arise, although the income of the so- 
ciety had at first, while the members 
continued young, been sufficient for tbe 
purpose. The mischief thus fell upon 
them when they liad become old and 
infirm, and had no means of relieving 
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themselves from it: this evil is now 
prevented by the compulsory adoption of 
tables prescribing such rates of contribu- 
tions and allowances as experience has 
demonstrated to be sufficient and etiuitable. 

It is unnecessary to give the tables of 
contributions required from members of 
Friendly Societies, in order to insure to 
their members the benefits of such insti- 
tutions, as every information respecting 
the establishment of Friendly Societies 
may be obtained, free of exptmse, on aj)- 
plication, through a post-paid letter, to 
the “ Barrister appointed to certify the 
Kules of Friendly Societies, liondon.” 

On the 20th of November, 1844, the 
number of friendly societies which had 
direct accounts with the Commissioners 
for deduction of the National Debt was 
428, and the amount of their dejwsits was 
1,770,775/. There were besides, at the 
same date, 10,20.‘J friendly societies which 
had the sum of 1,272,040/. invested in 
savings’ banks. 

FUNDS. [Nationat. Deut.] 

FUN JC UAL. [INTKH31ENT. ] 

FUK TRADE. [Hudson’s Bay Com- 
pany.] 

G. 

GAME-LAWS. These laws deter- 
liiie what birds and beasts are to be con- 
idereil game, and impose penalties on 
hose wlio unlawfully kill or destroy 
^me. They are the remnant of the an- 
ient forest-laws, under which the killing 
ne of the king’s deer was equally penal 
i^itli murdering one of his subjects ; or, 
s Sir W.jBlackstoiie somewhat quaintly 
xpresses it, “ from this root has sprung 
bastard slip, known by the name of the 
;ame-law, now arrived to and wantoning 
a its highest vigour, both founded upon 
ht. same unreasonable notion of perma- 
‘Giit property in wild creatures, and both 
►reductive of the same tyranny to the 
ominons ; but with this difierence, that 
he forest -laws established only one 
•iighty hunter throughout the land, the 
ame-laws have raised a little Nimrod in 
very manor” (iv. 41 b). 

Some portion of the history of the game 
iws in this country will be found under 


Forest -Laws, and Warren, Free. 
Game has constantly been a subject of 
legislation from the Conquest to the pre- 
sent time. The last general statute 
which relates to game (2 Wm. IV. c. 32) 
was enacted in 1831, and it repealed 
twenty-four acts, eight of which had been 
passed in the reign of George 111. It is 
doubtful whether the evils of the game- 
laws have been much diminished by the 
act of 1831. Some of them are l>eyond 
the reach of legislative enactments. In 
the first place, however, we shall briefly 
show what are the principal statutory 
provisions relating to game. 

Game is declared to include hares, 
pheasants, partridges, grouse, heath or 
moor game, black game and bustards. 
Snipe, quail, landrail, woodcock, and 
conies are not game, but they can only 
be taken or killed by certificated persons. 

Woodcocks and snipes may be taken 
with nets or snares, and also rabbits, by the 
proprietor, in an enclosed ground, or by 
a tenant and his servant. A penalty not 
exceeding 2/. over and above the value 
of the bird is incurred for killing, wound- 
ing, or taking any house-dove or pigeon 
when the oftence does not amount to a 
larceny (7 & 8 Geo. IV. c. 29). 

Any person who purchases a certificate 
or licence may kill game upon his own 
land, or on the land of any other person 
with his permission. This important 
alteration of the law was effected so re- 
cently as 1831, by 2 Wm. IV. o. 32, be- 
fore wliicli lime a person was required to 
be possc--ssed of a qualification by estate 
or birth to entitle him to kill game. The 
.statute 13 Richard II. c. 13, tlie title of 
wliich was, ‘ None shall hunt but they 
who have a sufficient living,* was the 
first introduction of a qualification to kill 
game. This statute prohibited laymen 
who had not lands or tenements of 4l)s. 
a year, and priests who had not 10/. a 
ear, from taking or destroying deer, 
ares, or conies, upon pain of one year’s 
imprisonment. By 3 Jac. 1. c. 13, the 
qualification to kill game w»as increased 
to 40/. a year in land and 200/. in personal 
property. By 22 & 23 Car. II. c. 2.5, the 
qualification was limited to persons who 
had a freehold estate of lOO/. per annum 
ora leasehold for 99 years of 1.50/. annual 
E 2 
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value. Some personal quaUticatioiis were ' 
added, us Ix in^ the sou and heir apparent 
of an es([uire. Persons who had not these 
<|ualificatioiis were not allowed to have 
or keep game do^s. Certihoates were 
first required to he taken out by persons 
qualified to kill game by the act ‘25 ( ieo. 
III. c. 50. The certificate itself, which 
costs 3 ^ lo.s. ()//., now gives a (jualitica- 
tion. It must be taken out annually, and 
expires in J uly . A sportsma n who refuses 
to sliow' his certificate when demanded 
by collectors of taxes, gamekeepers, land' 
lords, occupiers, and lessees, is liable 
to a penalty of 20/. Ij'ncertilicated per- 
sons who kill or take any game, or wlio 
use any dog, gun, tSec. for the purpose of 
searching for or killing or taking game 
are liable, on <‘onvietion belong two jus- 
tices, to a penalty not' e>eeeding 5/. for 
each offence, wdtli additional penalties 
under the G(*rtilicale Act of ‘23/. 13s. lb//. 
All penalties under 1 ‘2 \Vm. lV^ e. 3*2 

are given to tlui jiarish to be applied in 
aid of tin? county rate. 

The right which a cevtif\c,ut(‘ gives to 
Kill game is subject to a number of re- 
strictions. A e(‘rt.ifieated per.son is liable 
to a penalty of 5/., with costs, for taking 
or killing game on Sunday or (Jhristuuis- 
day, and to a penalty not exceeding 20s. 
for ch head of game taken or killed at 
tile season when the pursuit of each kind 
of game is prohibited. He is subject to 
tile general Jaw of trespass for going 
upon anothcT- jiersoii’s land, (ienorally 
8i)c*aking, the right of killing the game 
is reserved by the landlord, when he 
leases his land, and when this is the case 
the occupier of the land can neither kill 
game nor give pm-mission to another per- 
son to do s('. He is liable under § 1 1, 
12 of 1 & 2 Wm. 1 y. c. 32 to a penalty of 
20.9., with costs, for every head of game 
killed by him or oilier persons autho- 
rized by him. The landlord when 
he reserves it may kill game on the 
tenant’s land, or authorize any certi- 
ficated person to enter on the laud and 
kill game. The tenant may kill wood- 
coclis, snipes, (piails, landrails, or rabbits, 
on the land which he occupies, but he 
cannot authorize other persons to kill 
them. The person who has the right of 
killing the game, or the occupier of the 


land, /)r gamekeepers, or any person au- 
thorized by either of them, may require 
a person found trespassing in pursuit of 
game to quit the land, and to give his 
name aiul place of abode ; and in case of 
refusal, the trespasser may he taken in- 
stantly U‘f<)re a magistrate, who may fine 
him fi/. ; but if not brought before a ma- 
gistrate within twelve hours, proceedings 
must he takiui by summons or warrant. 
If live or more jicrsons together trespass 
in jHirsuit of ganu‘, and any one of them 
he armed witli a gnn, and if threats or 
violence are ii.sed to priwent any author- 
ized piu’son from approaching tliem for 
tlH‘ purpose of requiring them to quit the 
land, or to tell their names and abodes, 
every person so offending is liable to a 
penalty not excei’ding .5/,, in addition to 
any other penalty witli costs. 

The law is very sevi>n? again.st per- 
sons not autliorized, wdio take or de- 
stroy game by niglit. Hy I cS^ 2 Wm. 
IV. c. 32, ‘day-time’ is to be deemed 
from one hour bid’ore sun-rise to one 
hour after siin-set. The 9 Geo. IV. 
c. 59, enacts, that if any person ])y night 
shall take or kill game or rabbits on any 
land, or shall enter th(*rein with gun, net, 
engine, or other instrument, for the pur- 
po.se, he shall, on conviction before two 
justices, be commith'd to hard labour in tlie 
house of correction for a tei-m not exceed- 
ing three inontlis, and, at the expiration 
of that period, find securities for twelve 
months, himself in 10/. and two others in 
.■)/. each, or one seeurity in lo/. lii case of 
not finding suri*t.ies (and it is not a likely 
cas(; that night- poachers should be able to 
find them), the offender may be further 
imprisoned six months. For a secoiiil 
offence the term of imprisonment is ex- 
timded to six Tiionths, the sureties are 
doubled, and required for a jieriod of two 
years. If the offender cannot find sure- 
ties, he may he further imprisoned for 
twelve months. The third offtmee is pun- 
ishable with transportation for seven y ears, 
or imprisonment with hard labour in the 
house of correction for a term not ex- 
ceeding two years. Offenders under this 
act may be apprehended on the spot by 
owners and occupiers of lands, their ser- 
vants and assistants ; and if they assault 
or offer violence with gun, club, stick, or 
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otherwise, they are liable to be trans- i 
ported for seven years, or to be impri- 
soned with hard labour for two y(*ars. 
The punishment *for ni^ht-poaching is 
still more severe when three or more per- 
sons enter any land for the purpose of 
taking or destroying game or rabbits, 
armed with a gun, bludgeon, or other 
offensive weapon, and they are subject to 
transportation for a period not exceeding 
fourteen years, or to imprisonment with 
liard labour for not exceeding lliree years. 
In 1844 an act was passed (7 tS: .s Viet. c. 

which extended the provisions of 1) 
(ico. IV. e. (i‘J, against night-poaching to 
persons who take or kill game or rabbits 
upon public roads or highways, and other 
roads and paths leading to enclosed gak‘s, 
and also at tin* gat(‘S, outlets, and oj>en- 
ings between such lands and roads or 
paths. 

lly § .'U; of I Sc 2 Wm. IV. c. ‘i2, it is 
enacted, that if any unauiliorized person 
he found by day or night on any land in 
search of game, and have in Ids possession 
any game which “appear to have been 
recently killed,” any antliorized pc^rson, as 
gamekeepers, oecupi^^rs, or olliers who 
have the right of killing I he game, may 
demand such game and seize it if not im- 
mediately delivered. 

A jK'nalty not exceeding Id/, is incurred 
for laying poison with intent 1o destroy 
game( I & 2 Win. IV. e. .*^2). 

If any person who is not authorized to 
kill game himsell', or who has not per- 
mission from a person who lias .such 
right, shall take out of the nest or destroy 
the eggs of any bird of 'game, or of any 
swan, wild duck, teal, or widgeon, or 
shall kicjwingly have in his possession 
any such eggs so taken, he shall he liable 
on conviction to a jienalty not exceeding 
witli costs for each egg. (1 & 2 
Wm. TV. c. 32, § 24.) 

By the act 7 & 8 Geo. IV. c. 29, it is 
telony to course, hunt, snan‘, carry away, 
kill, or wound, or attempt to kill or 
wound, any deer kept in atiy'^ enclosed 
land, whether forest, chase, or purlieu, or 
other place wherein deer is usually kept, 
The punishment is transportation I’or 
seven years, or imprisonment for two 
years. It tlie offence be committed in 
the uninclosed part of a forest, chase, 


&c., the penalty for the first offence is a 
sum not exeeeiling fiO/. : and for a second 
offence, transportation or imprisonment. 

Such are the principal legal provisions 
respecting game which exist at the pre- 
sent day. This right of appointing per- 
sons called game-keepers, w ho are, jiro- 
perly six-aking, a game police, does not 
belong to all owners of lands. Game- 
keepers w'cre first allowed to be appointed 
by 22 & 2.3 Car. 11. Before the act 
1 Sc 2 WTn. IV. c. 32 was passed, a 
person could only appoint one game- 
keeper. By this act lords of manors 
may appoint one or more gamekeepers to 
preserve or kill game within the manor 
for their own use. Lords of manors may 
de])iite any person to he a gamekeeper to 
a manor, with authority to kill game for 
his own use or tliat of any other person 
named in the (h‘pu1ation. The game- 
keepers arc authorized to seize all dogs, 
nets, and other engines used for killing 
game by nncertifioated persons. 

Until the passing of the act 1 Sc 2 
Wm. IVb, c. 32, no })erson was allowed 
to sell game ; hut it w as made saleable by 
this act, as the law was systematically 
evaded. A deahu* in game must obtain 
an annual licence from the justices, who 
hold a special session in .Iiily for the 
jnirposi* of granting such licences. Inn- 
k(*epers, vieliuillers, retail beer-sellers, 
guards, coachmen, carriers or higglers, 
or persons in the employ of any of these 
classes of persons, are jn'ohihiled from 
dealing in gaini*. Licensed dealers who 
buy game of any person not antliorizeil 
to sell it are lial)le to a penalty of 10/. 
with costs. A person not being licensed, 
Avho buys game of an nn licensed person, 
subjects himself to a penalty not exceed- 
ing ^' 1 . for each head of game, with costs. 

Tlie preservation of game is an ob- 
ject of constant solicitude to nearly 
all those who belong to the landed gentry 
in this conntiy. 'fhe ])ursuit of game 
is not only fi)llowx*d for the sport which 
it atl’ords, hut because ideas derived 
from the feudal times still attach a social 
distinction to the right of killing birds 
and beasts of game. It is only fifteen 
years sinct; this privilege was acxpnred 
only by property or birth. It is still 
sufficiently restricted to confer upon 
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those who enjoy it a petty importance 
to which common-minded persons may 
attach some value. Within the last fifty 
years game has been preserved to an 
excess which was previously unknown. 
Most of the laws relating to game 
which have been pjissed within this 
period have been to enable game pre- 
servers to indulge in this taste, and to 
visit with greater severity those who 
are tempted by the abundance of game 
to become poachers. The accumula- 
tion of game in preserves, watched and 
guarded by immerous keepers, has led to 
changes in the modes of sporting. The 
sportsman of the old school was con- 
tented with a little spoil, but found en- 
joyment in healthful recreation and ex- 
ercise, and was aided by the sagacity of 
his dogs. In the modern system of bat- 
tue-shooting, the wooils and plantations 
are beaten by men and boys ; attendants 
load the sportsman’s guns, and the game 
is driven within reach of gun-shot, 
and many hundred heads of game are 
slaughtered in a few hours. The true 
sportsman would as soon think of spoiling 
a poultry -yard llattue-shootirig is the 
end of excessive game-preserving ; and 
in this so-called sport, members of the 
royal fiimily, ministers of state, and many 
of the aristocracy eagerly participate. In 
an ordinary day’s sport of this description, 
seven or eight hundred head of game will 
l)e killed by three or four sportsmen in 
about four hours, and perhaps fifty or 
sixty wounded will be picked up on the 
following day. A couj)Ie of gentlemen 
will kill nine hundred hares in one day. 
On a great field-day, when the sportsmen 
are more numerous, the slaughter is im- 
mense. Whole waggon-loads of hares are 
sent off to the London and other great 
markets for sale, as the result of one 
day’s sport. 

The efl’ect of protecting game by op- 
pressive laws is, perhaps, more inju- 
rious to the morals of the rural popula- 
tion than any other single cause. The 
gentry of England are distinguished by 
many good qualities ; but the manner in 
which many of them uphold their amuse- 
ments at cost of filling the gaols with 
their pdbr neigObours, wlio acquire those 
habits which loud to the ruin of them- 


.selvcs and families, is a blot on thei: 
character which has yet to be wiped ofl 
With a densely crowded population, 
thousands of whom are often pressed by 
hunger, and frequently in a state of the 
most lamentable poverty, the temptation 
to kill game is irresistible. It swarms 
before the labourer as he returns home 
in the evening from his long day of hard 
toil, lie does not recognize property in 
game. No man can claim an individual 
hare or partridge like an ox or a sheep. 
The latter must be fed at the expense 
of their owners : but game is fed by no 
one in particular. This man, then, who 
probably would not, for all his poverty, 
violate the laws of property in the case 
of poultiy, jind wlio at tlie bottom recog- 
nizes no greater right of pn)j)erty in a 
partridge than in a spari-ow, sets a snare 
in the haunts frequented by game near 
his cottage, and is pounced upon by the 
keeper. When he comes out of the gaol, 
often the training school for profligacy — 
the fanners perhaps dare not employ 
him lest they should offend the game- 
preservers their landlords. The justice 
and the rural police look upon the gaol- 
bird with suspicion ; and only at the beer- 
shop, with men of his own stamp and 
character, does he fe«d at home. It is 
hardly necessary to sketch liis further 
progress. In nine cases out of ten, it is 
from bad to worse : and tliis l>ecause for 
objects of selfish gratification men have 
given to a bird or beast of little worth in 
itself an arbitrary value, and protected it 
by statutory regulations stricter than 
are applied to many other things which 
are rect)gnised as objects of property by 
all mankind. 

The number of persons convicted at 
assizes and sessions in 1843, for in- 
fractions of the game-laws in England 
and Wales, was 4,.529, of whom 40 
were transported. Between 1 833 and 
1844, there were 41 inquests on game- 
keepers found dead, and in 2G cases 
verdicts of wilful murder were returned. 
In 1843, out of 201 persons summarily 
convicted in Bedfordshire, 143 were com- 
mitted for poaching, and sentenced to 
prison for an average period of seven 
weeks each. In the same year, out of 
539 persons committed to the county 



GAME-LAWS. 


' GAME-LAWS. 


55 


gaol for Buckinghamshire, 169 were for j 
offences against the game-laws. The | 
wives and families of these men must be I 
maintained during the husband’s impri- 
sonment; and hence the poor-rates and 
the county-rates arc at the same time 
increased. Gaols require to Imj enlarged ; 
and as poaching leads to other crimes, a 
more extensive police is recpiired for the 
protection of property. I'he time of this 
force is not a little taken up in preventing, 
detecting, and apprehending poachers, 
'fhe game-laws are in this way a heavy 
burden on the wcupiers of land. 

'ihe total expenditure whi(rh the pre- 
servation of game occasions is probably 
more onerous than that which is rc({uired 
for the'S^ort of the immense mass of 
pauperism which exists in this country. 
fTame, and the game-laws, are among 
the greatest hindrances to the improve- 
ment of agriculture. They not only pre- 
vent a gain, hut they occasion a loss to the 
actual aggregate of agricultural products. 

Many landowners in their enthusiasm 
'cspecting game take moans to ensure its 
preservation which none but tenants in a 
wretched .state of dependence w'ould sub- 
mit to. The h.mant is not allow’ed to use 
liis iK'st skill in the application of his own 
capital tT) the laiul, hut is interfered with 
an account of the game, 'riiis game 
devours the produce of the land, is 
fattened at the tenant’s expense (com- 
pensation for the destructiveness of 
game being generally futile and decep- 
tive), and tiie landlord pockets the money 
w hicli the game thus fed produces in the 
market, 'llie effect would be far less 
injiirious if the landlord turned a certain 
proportio)^ of his oxen and sheep to feed 
with those which belong to his tenants. 
There are instances where the landlord 
lets the game on the tenant’s land to a 
third person, and thus gets two rents, one 
for the land, and another rent for the 
game after it has been fed by the farmer. 

It has often been staU^cl that from 
three to five hares oat and destroy as 
much as would keep one sheep. On 
many farms the number of hares average 
at least two per acre ; and the destruction 
by hares alone is often equal to an addi- 
nonal rental of lOs. per acre on the whole 
the farm : there is, besides, the waste 


and destruction caused by rabbits, phea- 
sants, and partridges. On some farms 
of 5()(J acres where the game is strictly 
I>reserved, but not excessively, the loss 
caused by hares will often amount to 
above 2(hi/. TJic landlord sells the hares 
at perhaps Is. (id. each, and pockets 75/. 
This is short-sighted enough, setting 
aside the bad moral effect of the prac- 
tice. The operations of the poacher, if 
he escape detection, are in one sense 
beneficial to the tenant-farmer, for the de- 
struction of the game adds to tJie farmer’s 
profit; hut if the poacher be convicted 
and sent to gaol, then the sni)port of the 
man and his family adds to the loss which 
the game occasions. 

Many of the reservations and cove- 
nants in leases in relation to game are 
fit only for the copyholders of a manor 
four or live centuries ago. There are 
many farms on which the tenants are 
forbidden either to mow wheat or drill 
turnips. Mowing costs less than reap- 
ing, and the tenant has besides the ad- 
vantage of an extra (juantity of stra w for 
the stock and for manure ; hut then the 
ground is left too bare to shelter the. 
partridges, and therefore the scythe must 
not be used, nor any other instrument 
which cuts lower than twelve inches. 
Drilling turnips is now an essential opera- 
tion in all good systems of farming ; but 
though it gives a much greater weight of 
ro<jts per acre, it encourages the birds 
to run, and spoils sport. In some dis- 
tricts, where game is preserved with great 
strictness, a farmer is not allowed to sow- 
winter tares. To drain land where rab- 
bits are kept would bo a w aste of pro- 
perty. Legislation cannot produce any 
improvement in this state of things. It 
arises from the dependent condition of 
the great majority of the tenant fanners; 
and if a law were passed which gave them 
the rjght to kill the game "on their lands 
it would be of no advantage to them. 
The gamekeepers and other retainers oi 
the great and small game-preservers are 
spies on the tenant, and in the intense 
competition for farms he dare not contra- 
vene the wishes of his landlord. Public 
opinion may and does produce some effect 
I on the landlord’s exercise of his power, 
i but this Is confined to isolated cases. 
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The administration of the game-laws in 
England is in the hands of persons who 
are either game-preservers themselves, 
or wlio, generally speaking, are not un- 
favourable to the system, and hence the 
rigour with which oft'ences against the law 
are visited. Impartiality is scarcely to be 
expected when those who sit in judgment 
have to decide upon oh’enders against 
their own cherished privileges. Before 
the act 1 & 2 Wm. IV. c. 32 wits passed, 
])enalties for infractions of the game-laws 
could be recovered before one justice; 
but now conviction can only take place 
before two justices, and an appeal lies to 
the quarter-sessions, but a certiorari is 
not allowed. There was no appeal for- 
merly, and great obstacles Avere tlirown 
in the way of obtaining a certiorari. 

On the 27t]i of February, 18 tr», on the 
motion of Mr. Bright, M.F. for Durham, 
a select committee was appointed to in- 
(piire into the operation of the game-laws. 
At the close of tlie session the committee 
i*oportetl that they had not concluded their 
incpiiry, and it is to be resumed in the 
session of 1816. C(‘rtain members of the 
committee voted against i)rijjtiiig the evi- 
dence already taken, and when the chair- 
man, who had given notice of his inten- 
tion, was about to bring the (piestion 
before the House, the House was counted 
out. The evidence cannot therefore be 
printed before i84ti. 

The number of certificates taken out 
annually to kill game is about 40,000 in 
Great llritaiu, and the number of liceuees 
to sell game about 800. 

In other countries, as well as in Eng- 
land, game-laws haA'O been an instrument 
of oppression. In France before the first 
revolution there were edicts for preserv- 
ing game which “ prohibited weeding and 
hoeing, lest the young partridges should 
1)0 disturbed ; steeping seed, lest it sliould 
injure the game; manuring Avitli night 
soil, lest the flavour of the partridges 
should be injured by feeding on the corn 
so produced ; mowing hay, &c. before a 
certain time, so late as to spoil many 
crops, and taking away the stubble Avhich 
would deprive the birds of slielter.” 
(Arthur Young’s Travels in trance in 
1787-88-80). i 'u tyrMnny of the mano- 
rial courts rendered it hopeless to escape 


from this oppressive system. The Con- 
stituent Assembly abolished this exclusive 
“ droit de la chasse,” which the seigneurs 
arrogated to themselves. Offences against 
the game-laws in France are now few 
and simple, and the punishment trivial. 

GAMIN(4, or (iAMBLING, is an 
amusement, or we might properly call 
it a vice, which has always been com- 
mon ill all civilized countries and 
among all classes, but more particularly 
those who liave no regular occupation. 
A piLssion for gaming is not confineil 
to the nations called civilized ; wher- 
ever men have much leisure time 
and no pursuit which will occupy the 
mind and stimulate it to active exertion, 
tlie excitement of gaining, <vhich is no- 
thing more than the mixed pleasure and 
pain arising from the alternations of hope 
and fear, success and failure, is a neces- 
sity which all men feel, though in differ- 
ent degrees, according to the difference of 
temperament. I'lie (jcrinans, says Tacitus 
( !)c Morihtis (rcrmanortnn, c. 24), stake 
their own persons, and the loser will go 
into voluntary slavery, and suffer himself 
to bo bound and sold, though stronger 
than liis antagonist; and many savage 
nations at the present day are notoriously 
addicted to gambling. Gaming has been 
described by Cotton, an amusing author 
who wrote in the beginning of the last 
century, as “ an encbantiiig witchery got- 
ten betwixt idleness and avarice.” Be- 
sides the pleasure derived from the ex- 
citement that attends games of chance, 
there is no doubt that the desire to enjoy 
without labour is one motive wliich ope- 
rates on a gambler ; but this motive 
operates more on those who are practised 
gamesters tlian on those who are begin- 
ning the practice ; and instances are not 
wanting of men strongly addicted to gam- 
ing, who have yet been indifferent to 
money, and whose pleasure has consisted 
in setting their property on a die. 

In France, and many other parts of the 
Continent, government has derived a coii- 
siderable revenue from games of chance. 
In Paris, the exclusive right of ke(*ping 
public ganiing-honses was, until the year 
lvSr$8, let out to one company, who paid 
an annual sum of 6,000,000 francs (about 
24f>,000/.) for the privilege. They kept 
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six houses, namely, Frascati’s, the Salons, 
and four in the Palais Royal. In a trial in 
Paris, it came out in the course of the evi- 
ileiicc, that the clear profit for 1 8d7, exclu- 
sive of the duty, had been 1 ,90(),()()() francs 
; 7b,()()()/.), of winch three-fourths was paid 
to the city of Paris, leaving- the lessee 
H),00()/. for his own share. The average 
number of players per day was stated at 
MoOO, and about lOOO more refused ad- 
mittance. The games played -were chiefly 
Jhmlette and Rougc-et-Noir, of which the 
Ini ter is the favourite. It is wry seldom 
that large sums are staked at Roulette, as 
the chances against tlie ])la}cr are con- 
sidered immense by profcssiontil men, a 
class of gentlemen who are gamblers by 
profession. Rougo-et Noir is played with 
lour packs of cards, and the ‘couleur’ 
which is nearest yi wins: the black being 
dealt for first, and tlien tlu? red. All the 
houses were open from one o’clock in the 
afternoon till one or two after midnight ; 
and latterly till five or six in the morn- 
ing. 'J’he liighcst play, especially at 
Frascati’s, w'as carried on between three 
and six in the afternoon. Ten or twelve 
ihousaml francs were constantly lost at 
a sitting, and once within these few years 
11)0, 000 francs, which constituted tlie 
‘ llainpie’ of the day, w'as won by a French 
nobleman. The actual chance of the table 
or ‘ Jlanque’ is considered to be 7:|- per 
cent, above tliat of llie player, suppo.sing 
the game to be fairly [)layed, as it no 
doubt was in Paris, under the old sy.stem; 
the cards being oxaujined and stamped 
by the government, and there being an 
agent of the poliet? ahvays pre.'jent and 
ready to detect any attempted fraud on 
the j)art o^ the company. Put atimitting 
the game to he fairly played, tin; coolness 
of the ‘ croupiers’ or dealers, who had no 
interest at stake (the whole of the lo.‘«.ses 
or gains being taken by the company), 
and the large cai)ital of the latter, made 
it absolutely iinjmssiblc for the player to 
win, in the long run ; nay, it is clear that 
he must lose, and in that proportion to 
ms stake, which probably is regulat«’d by 
his means. Nevertheless, under the in- 
fluence of those causes which fii’St lead 
nien to gaming, confirmed by habit and 
f they still continue to indulge 

i their passion till they are reduced to 


beggary, which is often followed by 
suicide. 

That a vice which causes so much 
wretchedness should not merely be per- 
mitted and superintended by the govern- 
ment, but that it should contribute con- 
siderably to the pul)lic revenue, has been 
a subject of loud complaint in France; 
and at last the miiustens, in compliance 
with the desire of the Chamber of Depu- 
ties, determined to grant no more licences 
after the 1st of January, 1838. 

Ill this and in many other difficult (pies - 
tions, as to how far and in wliat manner 
a state should interfere with the acts of 
its citizens, many zealous a(lvo(*ates for 
chang(‘ and reform do not perceive the 
great distinction l;ctwcen making an 
enactment or establishing some practice 
witli reference to a certain end, and re- 
pealing the same enactment after it has 
been long in force. TheTreasons which 
would be good reasons for not making- 
such enactment, may also, (.*lther in their 
whole (‘xhmt or to some extent, he good 
reasons lor not repealing such enact- 
ment wdieii once in forc^*,^ or not dis- 
continuing siicli practice wlien once esta- 
blished. 

In England, before the passing of 8 & 9 
Viet. c. 100, the law considered wagers in 
general as legal contracts, and the winner 
of a wager could enforce his claim in a 
court of law. 'I'he exceptions to this rule 
were, where the wager was an incitement 
to a breach of the peace or to immorality ; 
where it affected the feelings or interests 
of tliird persons, or exposed them to 
ridienlc or inconvenience ; or where it 
was against sound policy or prohibited by 
statutory enactment. In cases not com- 
prehended within the above exceptions 
the judges frcipiently refused to ti*y ac- 
tions respecting w'agcrs when they coii- 
sideiHfd the matter to be of a frivolous or 
of an improper nature. 

In Scotland the courts followed an 
opposite rule to that which prevailed in 
England. They held that “ they were 
in.stituted to try advtu'.se rights, and not 
to determine silly or impertinent doubts 
or inquiries of persons not interested in 
the matters in (luestioii;” and tlu^y de- 
cided “ that their proper functions are to 
enforce the rights of parties arising Out 
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of serious transactions, and not to pay 
regard to Sponsiones liidicrae'* 

In 1 844 a select coininittee of the House 
of Commons on gaming recommended 
that “ wagering in general should he free 
and subject to no penalty and they 
also expressed an opinion in hivour of the 
law of England being assimilated to that 
of Scotland. 

In the session of 1845 the act 8 & 9 Viet, 
c. 109 was passed, which enacts “That 
all contracts or agreements, whether by 
parole or in writing, by way of gaming or 
wagering, shall be null and void ; and 
that no suit shall be brought or main- 
tained in any court of law or equity for 
recovering any sum of money or valuable 
thing alleged to be won upon any wager, 
or which shall have been deposited in the 
hands of any person to abide the event on 
which any wager shall have been iiinde : 
provided always, that this enactment 
shall not 1 k‘ deemed to apply to any sub- 
scription or contribution, or agreement to 
subscribe or contribute, for or toward 
any plate, prize, or sum of money to be 
awarded to the winner or winners of any 
lawful game, sport, pastime, or exercise.” 

By U) Charles 11, c. 7, any person who 
won any sum of money by fraud, cosenage, 
or deceit was to forfeit treble the value 
won. Under 8 & 9 Viet. c. 109, cheating 
at play is to he punished as obtaining 
money under fiilse prelences. 

The act 1 0 Charles 1 1, c. 7 was also 
designcxl to repress excessive gaming by 
restraining it to playing for ready money. 
By§ 2 it was providi'd that if any person 
shall play or bet, &c. otlier than with or 
for ready money, and shall lose any sum, 
&c. exceeding loO/. at any one time or 
meeting, upon ticket or credit, or other- 
wise, and shall not pay down the same at 
the time, the party losing shall not be 
compelled to pay; any contract or se- 
curities for the payment are declared 
void ; and the persoli winning shall for- 
feit treble the value. This act is repealed 
by 8 & 9 Viet c. 109. 

The act 9 Anne, c. 14, also prohibits 
all gaming or betting on any game on 
credit, and enacts that any ^rson who 
shall at any one time or sitting, by play- 
ing at cards, dice, or c'b<>r game what- 
ftdtever, or betting on the sides of such as 


do play, lose to any one or more persons 
in the whole the sum or value of 10/., 
and shall pay the same or any part 
thereof, may within three months sue for 
and recover the same; and if the loser do 
not within three months sue for the same, 
any other person may sue and recover 
with treble the value of the wager, and 
costs. This act made void all notes, bills, 
bonds, mortgages, and other securities or 
conveyances whatever given for gaming 
debts ; but by 5 & 6 Wm. IV. c. 41, bills 
and mortgages given for such debts were 
not void, but were made recoverable by 
action at law as if they had been given 
for an illegal consideration. Other de- 
scriptions of securities mentioned in 9 
Anne, c. 14, and also in 16 Charles 11. c. 
27, were not affected by the act 5 & 6 
Wm. IV. c. 41. 

It was enacted by 13 Geo. II. c. 19, that 
no horse-race shall be run for any prize 
less than 50/. in value. According to the 
decisioti of the courts, a wager was illegal 
when the race was for a stake of less than 
.50/. The above act of 13 (tGO. II. was 
repealed so far as relates to horse-racing 
by 3 & 4 Viet. c. 5. The 18 Geo. 11. e. 
34, was an act similar to the one of 13 
Geo. II. It was designed “to explain, 
amend, and make more effectual the laws 
in being to prevent excessive and deceit- 
ful gaming, and to iTstrain and prevent 
the excessive increase of horse-races,” 
and contained a clause to tlie effect that 
nothing contained in the act should re- 
peal or invalidate the act 9 Anne, e. 14, 
which prohibited betting for sums ex- 
ceeding lO/. The later statutes (13 Geo. 
II. c. 19, and 18 Geo. II. c. 34), however, 
made it lawful for horses to run for a 
stiike of 50/., and were therefore incon- 
sistent with the statute of Anne, and 
must be considered as having so far super- 
seded it ; but as respects betting on horse- 
races the statute of Anne was not affected. 

The provision of the statute of Anne 
agjiinst bets exceeding 10/. was so much 
a dead letter, that its existence appears to 
have beenalmo.st forgotten, until in 1843 
a number of actions were brought by 
common informers against several noble- 
men and gentlemen who had violated the 
law by betting sums of more than 10/. on 
horse-races. On the plea that they were 
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ignorant of the law which they had 
broken, a bill was bronglit in early in the 
session of 1844, for the relief of these per- 
sons, and was passed through its several 
stagt'S with au alacrity which excited some 
attention at the time. The act is c. 3, 7 
Viet., ami it was entitled ‘ An Act to stay 
proceedings for three calendar months, 
and till the end of the present session of 
Parliament, in certain actions under the 
provisions of several statutes for the pre- 
vention of excessive gaming, and to 
prevent any proceedings being taken*| 
under those statutes during such limited 
time.’ Select committees were appointed 
in both Houses of Parliament to inquire 
into file laws respecting gaming, and 
anotlier act (7 Viet. c. 7) was passed to 
indemnify witnesses implicated in gaming 
transactions who sliould give evidence 
before these committees. He fore the 
session was over, and to prevent the cou- 
secpiences of the act 7 Viet. c. 3 being 
allowed to expire, another act M'as passed 
(7 & 8 Viet. c. 58) which further stayed 
pro<M>edings in the actions for gaming. 

It is to be observed that the act 8 5c 9 
Viet, c, 109, r(‘peals those parts of 9 
Anne, c. 14, and 18 Geo. II. c. 34, which 
rendered it illegal to win or lose any sum 
exceeding !()/. at play or by betting; and 
tliere is a clause under which all actions 
and informations commenced previous to 
this act under former statutes against 
gaming are to be discontinued on payment 
of costs. 

The act 7 Geo. IT. c. 8, which was made 
perpetual by 10 (ico. 11. c. 8, entitled ‘ An 
Act to prevent the infamous practice of 
stock-jobbing,’ is violated hourly on the 
London Stock-Exchange by the practice 
of time-bargains. * 

The acts 19 Geo. 11. c. 37, and 14 Geo. 
III. c. 48, are intended to prevent trans- 
actions of the nature of gaming or wager- 
ing on policies of marine and life in- 
surance. 

Various acts were passed at different 
times for suppressing lotteries not allowed 
ny law, and at length the state lotteries 
themselves were put an end to.[LoTTKRY.] 

All gaming-houses are regarded as 
nuisances at common law, and those who 
keep them are liable at common law (in- 
dependently of statutory provisions) to 


be indicted and punished by fine and im- 
prisonment at discretion. 

The statute 33 Hen. VIIT. c, 9 entitled 
‘ The bill for the maintaining artillery 
and the debarring of unlawful games,’ 
prohibits the keeping for gain, lucre, 
or living, any house or place of “ bowling, 
coyting, cloysh-cayls, half-bowl, tennis, 
dicing-table, or carding, or any other 
manner of game prohibited by any sta- 
tute heretofore made, or any unlawful 
game now invented or made, or any 
otlier new unlawful game then or here- 
after to be invented, found, had, or made,’* 
on pain of forfeiting lOs. a-day. The 
same statute imposes a penalty of Gs. Sd. 
for every time upon any person using 
such houses and there playing. 

By 8 & 9 Viet. c. 109, public billiard 
and bagatelle boards arc not to be kept 
without a licence, and the places where 
they are kept are to be closed entirely on 
Sundays, and on other days at midnight, 
except Saturday, when the hour of 
closing is fixed at eleven o’clock. 

The act 8 & 9 Viet. c. 109, greatly fiici- 
litates proceedings against any commbn 
gaming-house, by enacting tliat in default 
of other evidence it shall be sufficient to 
prove that such house or place is kept or 
used for playing therein at any unlawful 
game, and that a bank is kept there by 
one or more of the players exclusively 
of the others, or that the'chances of any 
game played therein are not alike favour- 
able to all the players, including among 
the players the banker or other person 
by whom the game is managed, or against 
whom the other players stake, play, or 
bet ; and every such house or place shall 
be deemed a common gaming-house. It 
is not necessary under this act to prove 
that any person found playing at any 
game was playing for any money, wager, 
or stake. The act dispenses with the 
necessity of obtaining the allegation of two 
householders that any house is a common 
gaming-house ; and provides, that on the 
report of a superintendent of metropoli- 
tan police, it shall be lawful f?)r either of 
the commissioners of police to authorize 
the superintendent by a written order to 
enter any house or room with constables, 
and, if necessary, to use force for the 
purpose of effecting such entry, whether 
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by breaking open doors or otherwise, and 
to take into custody all persons who shall 
be found therein, and to seize and destroy 
all tables and instruments of gaming 
found in such house or premises, and also 
to seize all monies and securities for mo- 
ney found thei*ein. If any cards, dice, 
balls, counters, tables, or other instru- 
ments of gaming used" in playing any 
unlawful game be found in any house or 
room which the police have entered as 
a suspected gaming-house, or about the 
person of any of those who shall be found 
therein, it shall be evidence until tlie 
contrary b(‘ nnuh* to appear, that sneli 
house or room is used as a common gam- 
ing-house*, and tliat the persons found 
in the room where such instruments of 
gaming shall have been found, were play- 
ing therein, although no playing was 
actually going on in the presence of those 
who made the entry, llefore this act 
was passed, j)ers<)ns found in a gaming- 
house could not be searched ; and proof 
of play was necessary before entry. Tu 
all other places out of the ni<*tropolitaii 
police district tin* justices may by warrant 
empower C(«istahles to enter gaming- 
housi's. Witnesses wlio have been con- 
<*erned in unlawful gaining are indem- 
iiified. 

The punishment wliich may be inilicted 
on gamiijg-honse keep»*rs in addition to 
the penalties mentioned in o.‘l Hen. Vlll. 
C-. 9, are a penalty not exceeding 100/. or 
imprisonment with or without hard la- 
bour for a term not exceeding six months. 

Gambling in the palace w here the king 
resides for the time being, is excepted 
both in the statute of Anne c. I I, and of 
Geo. 11. c. .34. 

By .5 Geo. IV. c. persons betting 
&c. in any street or open and public place 
are punishable summarily as rogues and 
vagabonds. 

On the night of the 8th of May, 1844, 
a simultaneous entry was made by the 

S idice into all the common gambling- 
ouses, sev^*nteen in number, whiirh were 
then known to exist in the metropolitan 
police district. Gambling is also carried 
on in the metropolis at places where bil- 
liard tables are kept, at publie-hor.:es, 
and also at cigar :-h.»ps. The evidence 
taken before the s<lect committees on 


gaming in 1844 contains a mass of in- 
formation on the subject of gaming and 
gambling both in London and elsewhere. 

In most parts of Germany gaming is 
allowed ; and the magnificent saloons set 
apart for roulette and rouge-et-noir at 
Baden and other German watering places, 
are well known to English travellers on 
the (Continent. The respective princes 
of the states in winch these fiishionable 
gaming-places exist derive a large re- 
venue by letting the exclusive privilege 
of keeping gaming eshihlishmeiits. 

In the United States of America, hut 
more particularly in the southern States, 
the practice of gambling is very common, 
thougli restrained, we believe, in all the 
States by legislative enactments. In the 
state of New York, wagers are consi- 
dered a good ground of an action. In 
Pennsylvania the Supreme Court has de- 
cided that no action can be maintained 
to recover money lost by any wager or h(»t. 

Gaming (alea) among the Iloman.^ 
was played with dice. The earliest enact- 
ment against it is refei red to by Plautus 
and Cicero ; hut it is not certain what tlui 
penalty was. Under the late repuhllc 
and tlie empire gaming was a co)ninon 
vice, hut it was considin’ed to be disre- 
putable. Tile little that is known of the 
penalties against gaining is contained in 
the Digest (xi. tit. 5) and the Code ot 
.lustiiiiaii (iii. tit. 4.')). The praetor in 
this, as in many like eases, placed the 
encoiirager of gaming under disabilities. 
If a man lent his house for gaming, and. 
while the gaming W'as going on there, 
was beaten or had anything stolen from his 
house, the praetor refused him all reined j . 
A Senntus consnltum, the name and time 
of which are not mentioned, proliihited 
all playing for money, except the stake 
w^as made upon the five athletic exerci.scs 
emimerated ; and, as we must infer, by 
the persons wlio joined in the exercises. 
If a slave, or a son in the power of his 
father, lost money at gaming, the father 
or owner of the slave miglit recover it. 
If a slave won money, there might he an 
action for it against the master ; but the 
demand against the master could not ex- 
ceed the amount of the slave’s peculiuni, 
that is, the property which the slave 
held as his own, according to Roman 
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custom, with the permission of his master. 
The praetor’s edict also allowed an action 
against parents and patrons in respect of 
money lost (to children or the patrons’ 
freed men, as we must understand it). 
Justinian made several constitutions 
against gaming. A man who lost money 
at gaming was not bound to pay it ; and 
if he did pay, it could be recovered by 
him or his successors (in the liomaii | 
sense) from the winner or his heredes any 
time within thirty years. If they did not 
clioose to recover it, the father or de- 
fender (defensor) of the town in which the 
money was lost might recover it, or any 
other person might. The money, when re- 
covered, was laid out for public purposes, 
(i amblers w(M’e also liable to a line. 
Spiritual persons who violated the gaming 
laws, or were present at gambling, were 
Mispended for three years and contined in 
a, monastery {Aoorll. liJd, c. 10). 

TIjo following abstracts of the laws 
relating to gaming in different countries 
w»Te prepared by .1. M. Imdlow, Esq., 
and were laid before the Select Commit- 
tee of the House of Coinmons on gaming, 
hy 11. Hcllenden Ker, Esq.: — 

Hy the French law, as it stood before 
tlte devolution, minors alone could re- 
cover their losses at play; but no win- 
nings could be sued for except in the case 
of warlike sports; when not excessive, 
games of strength and skill were per- 
mitted, games of mere chance absolutely 
forViidden. 

The Code Frau(;ais allows an action 
for nnuiies won at games of strength and 
skill, when the amount is not excessive; 
but monies paid can never be recovered, 
unless on the ground of fraud, 'fhe 
keepers of gaTnir%-liouses, their managers 
er agents, are punishable with line (lUO 
to liooo francs) and imprisonment (two 
to six months), and may be deprived of 
juost of their civil rights. A trilling fine 
is imposed on those who set up lotteries, 
or games of chance in public places ; the 
f'lriiiture, implements, &c. are in all cases 

he seized. 

dy the Prussian Code all games of 
chance, except when licensed by the state, 
prohibited. Gaming debts are not 
the subject of action; but monies paid 
cannot be sued for hy the loser. Wagers 


give a right of action when the stakes are 
constituted in cash in the liands of a third 
person ; they are void when the winner 
had a knowledge of the event, and con- 
cealed it. Monies lent for gambling or 
betting purpost^s, or to pay gambling or 
betting debts, cannot be suetl for. Gaming- 
house keepers are punishable with fine, 
professed gamblers with hanisliment ; and 
if they break the ban, by imprisonment. 
Occasional cheating at play obliges to 
compensation ; professed swindlers at 
play are punishable as for theft, and 
banished afterwards. Monies wum from 
a drunken man, if to a considerable 
amount, must be returned, and a fine paid 
of e<pial value. 

In Austria no right of action is given 
either to winner or loser. All games of 
chance are prohibited, except when li- 
censed hy the state. Clieating at play is 
punishable with imprisonment, according 
to the amount of fraudulent gain. Play- 
ing at unlawful games, or allowing such 
to take place in one’s house, subjects the 
party to a heavy fine, or in default to im- 
prisonment. • 

The provisions of the Sardinian civil 
C(k1o are similar to those of the French, 
giving an action for monies won at games 
of strength or skill, when not excessive 
in amount ; but not allowing the recovery 
of monies lost, except on tlic ground of 
fraud or minority (a provision taken from 
the old French law). 

The Bavarian code is somewhat special 
in its provisions ; it distinguishes between 
games of pure skill, and mixed skill and 
chance on the one hand, and games of 
mere chance on tlie other. In tlic two 
former, monies honestly Avon, and not 
excessive in amount, may be lawfully 
claimed, and monies lost cannot be re- 
covered ; but with respect to fraudulent 
or excessive gaming, and also as to all 
games of mere chance, the winner may 
be called upon to repay his gains, and is 
liable, together with the loser (except as 
to tlie latter, in the case of fraud), to a 
penalty of varying amount. Gaming- 
house keepers and professed gamblers are 
subjected to various penalties. Distinc- 
tions are also taken as to wagers, which 
are only void for fraud or immorality, but 
the amount which is liable to be re- 



GARTEK, ORDER OF THE. [ 62 ] GARTER, ORDER OP THE. 


cluced, if excessive. When monies lost 
at play are proved to have been the pro- 
perty of some other person than the 
player, the true owner may recover them. 

Wagers also appear to be lawful in 
Spain, when not in themselves fraudulent, 
or relating to anything unlawful or iiu- 
moral. (Johnson’s Imlilutes of the Civil 
Law of Spahiy p. 242.) 

GAOL DETdVERY. The commis- 
sion of gaol delivery is diivcted to th< 
justices of assize of each circuit, the Ser- 
jeants and king’s counsel attending that 
circuit, the clerk of the assize, and the 
judges associate. It is a patent in the 
nature of a letter from the king, consti- 
tuting them his justices, and commanding 
them, four, three, or two of them, of 
which number there must be one at least 
of the judges and serjeants specified, and 
authorising them to deliver his gaol at a 
particular town of the })risoners in it ; it 
also informs them that the sheriff is com- 
manded to bring the prisoners and their 
attachments before them at a day to be 
mimed by the commissioners tliemselves. 
Under this commission the judges may 
proceed upon any indictment ()f felony or 
trespass found before other justices against 
any person in the prison mentioned in 
their commission and not determined, in 
which respect their authority differs from 
that of justices of oyer and terminer, who 
can proceed only upon indictments found 
before themselves. (2 Hale, P. C.) 
[Assize.] 

Antieutly it was the course to issue 
special writs of gaol dtdivory for each 
prisoner, but this being found iuconve- 
nient and oppressive, a general commis- 
sion has long been established in their 
stead. (4 Bl. Cow . : Hawk, P. C.) 

GARDEN ALLOTMENTS. [Al- 
lotments.] 

GARTER, ORDER OF THE, one of 
the most ancient and illustrious of the 
military orders of knighthood in Europe, 
was founded by King Edward III. The 
precise year of its institution has been 
disputed, though all authorities agree that 
it was established at Windsor after the 
celebration of a tournament. Walsingham 
and Fabyan give 1.‘144 as its date; Stowe, j 
who, according to Ashmole, is corrobo- | 
rated by the statutes of the Order, says 


1350. The precise*cause of theprigin or 
formation of the Order is likewise not 
distinctly known. The common story 
respecting the fall of tlie Countess of 
Salisbury’s garter at a ball, which was 
picked up by the king, and his retort to 
those who smiled at the action, “ Iloni 
soil qui rnal y penscj* which afterwards 
became the motto of the Order, is not 
entirely given up as fable. A tradition 
certainly obtained as far back as the time 
of Henry VI. that this Order received its 
origin from the fair sex. Ashmole’s 
opinion was, that the Garter was selected 
at once as a symbol of union and a com- 
pliment to the ladies. 

This Order was founded in honour of 
the Holy Trinity, the Virgin Mary, St. 
George, and St. Kdw’ard the Confessor. 
St. George, who had become the tutelary 
saint of England, was considered as its 
especial patron and protector. It was ori- 
ginally composed of twenty-five knights, 
and the sovereign (who nominates the 
other knights), twenty-six in all. This 
number received no alteration till the 
reign of George III., when it was directed 
that princes of the royal family and 
illustrious foreigners on whom the honour 
might be conferred should not be in- 
cluded. The number of these extra 
knights was fifteen in 1845. The mili- 
tary knights of Windsor are also con- 
sidered as an adjunct of the Order of tlic 
Garter. 

The officers of the Order are a prelate, 
who is always the Bishop of Winchester; 
a chancellor, who till 1837 was the 
Bishop of Salisbury, but is now the 
Bishop of Oxford, in consequence of 
Berkshire, and of course Windsor, being 
transferred to tliat diocese ; a registrar, 
who is the Dean of Windsor; garter 
principal king-at-arms of the Order ; and 
a gentleman usher of the black rod. The 
chapter ought to meet every year on 
St. George’s Day (April 23rd), in St. 
George’s Chapel, Windsor, M'here the 
installations of the Order are held, and in 
which the banners of the several knights 
are suspended. 

The original dress of the Knights of the 
„arter was a mantle, tunic, and capuchin 
or hood, of the fashion of tlie time, all or 
blue cloth; those of the knights com- 
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panions differing only from the sovereign’s | 
by the tunic being lined with miniver i 
instead of ermine. All the three garments 
were embroidered with garters of blue , 
and gold, the mantle having one larger i 
than all the rest on the left shoulder. The , 
dress underwent various changes. Henry 
Vlll. remodelled both it and the statutes 
of the Order, and gave the knights the 
collar, and the greater and lesser George, 
as at present worn. The last alteration 
in the dress took place in the reign of 
Charles II.: the principal parts of it con- 
sist of a mantle of dark blue velvet, with 
a hood of crimson velvet ; a cap or hat 
with an ostrich and heron plume ; the 
stockings are of white silk, and the garter, 
which is of dark blue velvet, having the 
motto embroidered in gold letters, is worn 
under the left knee. The badge is a gold 
medallion representing St. (ieorge and 
the Dragon, which is worn suspended by 
a blue riblxm ; hence it is a form of 
speech to say, when an individual lias 
been appointed a Knight of the (Jarter, 
that he has received the blue ribbon. 
There is also a star worn on the left 
breast. The liishion of wearing the blue 
ribbon suspended from the left shoulder 
was a<lopted in the latter part of the reign 
of (Charles 11. 

From the in.stitution of the Order of 
the Garter to at least as late as the reign 
of Kd ward IV., ladies were admitted to a 
participation in the honours of the fra- 
ternity. The queen, some of the knights- 
conipanion.s’ wives, and other great ladies, 
had robes and hoods of the gift of the 
sovereign, the former garnished with 
little embroidered garters. The ensign 
of the garter was also delivered to them, 
and they were 1‘xpressly termed Dames 
dc la fratcrnitc da !St. George, The 
splendid appearance of Queen Philippa 
at the first grand feast of the Order is 
notictid by Froissart. Two monuments 
also are still existing which bear figures 
ot ladies wearing the garter ; the Duchess 
of Suffolk’s, at Ewelme, in Oxfordshire, 
oI the time of Henry VI., represents her 
'"’caring it on the wrist, in the manner 
of a bracelet ; Lady liarcourt, at Stanton 
llarcourt, in Oxfordshire, of the time of 
hahvard IV., wears the garter on her left 
arm. 


When Queen Anne attended the thanks- 
^ving at St. Paul’s in 1 702, and again 
m 1704, she wore the garter set with 
diamonds, as head of the Order, tied 
round her left arm. Queen Victoria 
wears the blue ribbon suspended from 
the shoulder. 

The fees which are payable upon the 
installation of a Knight of the Garter 
amount to a considerable sum. If the 
honour is conferred on any foreign prince 
or other distinguished foreigner, these 
fees are commonly, if not invariably, 
charged upon the civil contingencies, and 
are consequently paid by the public. 
When the King of Prussia was installed, 
in 1842, the following were the fees paid 
by the public : — 

£ 

To the Register of the Order . 40 

the Dean and ("anons of Windsor 20 
the Military Knights of Windsor 20 
Garter King of Arms, in lieu of 
the upper garment . . CO 

the Usher of the Hlack Rod . 20 

Garter King of Arms, his installa- 
tion fee . . • .30 

the Officers at Arms . . 30 

the Church of Windsor, for the 
offering . . . ,11 

tlie Choir of Windsor . .16 

Accustomed charges for the Royal 
Raiiner, Garter Plate, Helmet, 
Sw’ord, and other achievements 
for his Majesty, with extra em- 
broidery, ornaments, and deco- 
rations, with a variety of con- 
tingent expenses . . .138 

Fees to the Secretary of the Chan- 
cellor of tJie Order, on warrants 
for Robes and JcmcIs, and on 
the Patent for Dispen.sation . 21 

Extra ingrossing and emblazon- 
ing and otherwise ornamenting 
the Patent of Dispensation 
transmitted to his Majesty the 
King of Prussia, printing ad- 
ditions to the Statutes of the 
Order, Sec. . . . .22 

Expenses to Windsor on putting up 

Achievements, See. , .10 

£439 

GAVELKIND, a customary tenure 
existing at tliis day In the county of 
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Kent only. It seems that this tenure 
was the common socage tenure among 
the Anglo-Saxons (Glanvil, 1. 7, c. 3), 
and the reason of its continuance in Kent 
has been ascribed to the resistance which 
the inhabitants of the county made to the 
Norman invaders. "Jdiis tenure also pre- 
vailed in Wales until the .‘Mth Henry 
VIII., when it was abolished by Statute- 
Various derivations of the term Gavel- 
kind have been suggested : that adopted 
by Sir Edward Coke and his contempo- 
raries was, gave all hinder from the con- 
sequences of the tenure -an etymology 
worthy of Coke. But that generally 
received at the present day is from the 
Saxon Gavel (Rent); (iavelkind, that is, 
land of such a kind as to yiedd rent. A 
very elaborate examination of the several 
proposed derivations is given in the 1st 
chapter of Robinson’s ‘ Tri-atise on Ga- 
velkind ’ The cliief distinguishing pro- 
perties of this tenure are: “Tiiat upon 
the death of the owner without a will th(‘ 
land descends to all the sons in equal 
shar<*s, and (be issue of a deceased sou, 
wheth(u* male or female, inherit liis part; 
in default of sons, tlie land descends in 
equal sliares to the daughters ; in default 
of lineal ln'irs, the land goes to the 
hrothi'rs of tin* bust holder ; and in de- 
fault of brothers, to tlieir respectiv(* 
issue.” 

The tenant may aliene at 1 5 years of 
age, hy means of a feotfment, and the 
estate do(*s not escheat in case of an 
attainder and exccntioii, the maxim being, 
“ the father to tin* bough, the son to the 
plough. ’ The husl)aiid is tenant hy 
curtesy of a moiety of liis wife’s lands, 
without having any issue by her; but if 
lie marrit'S again, lu t liaving issue, he 
forfeits his curtesy. A wife is entlowed 
of a moiety of the lands of which her 
husband died seised, not for life as by 
the common law, but during chaste 
widowhood only. Gavelkind lands were 
generally devisable by will before the 
statute of wills was passed. 

Several statutes have been passed, at 
the request of holders of Gavelkind lands, 
to render them descendible according to 
the course of Uie common law, or, as it 
is called, to disg:<.v ( ! them. ’ These sta- 
tutes iiow(*v(.’r only alter the partible 


quality of the customary descent; they 
do not afibet the other incidents to the 
tenure. And notwithstanding the extent 
of the disgavelling statutes, it is always 
presumed that lands in Kent are of this 
tenure, until the contrary is.jiroved. The 
names of all the persons whose lands in 
Ktuit have been disgavelled may be found 
in Ilobinson’s 7m/f/.sv, before mentioned, 
p. 381. This was one of the tenures 
proposed to he abolislied or modified by 
the Real Prop(‘rty ( ’omrnissioners in 
their third RejKU’t. (2 Blackstone, Com. ; 
Robinson’s Gavel hind.) 

This tenure existed also in Ireland as 
an incident to the custom of tanistry — 
and as such ceased with that custom iu 
conse/piencc of the judgment against it. 
(Davis’s Reports, 28.) In the reign ot 
(^iieen Anne, with the view of weakening 
the Roman (^^atlmlic intiTcst in Ireland, 
the land of Roman Catholics was made 
descendible according to the custom of 
Gavelkind, unless the heir conformed 
within a limited time ; but by the stat. 
17 and 18 Goo. HI., e. 49 (Irish), the 
lands of Catholics are made deseeiidiblc 
according to the course of the common 
law. ( Robinson, p. 21.) 

This customary descent is followed in 
some manors, particularly in the manor‘s 
of Stepney and Hackney. (See the cus- 
tunial of these manors printed in 2 Wat- 
kins, Coptfli.. 508.) 

G AZETTl'k [Nk \vsp.vi*t:u. ] 

G E N 1.) A R M E 11 1 E (from 
d'Annes, men-ut-arms) was a chosen 
corj)S of cavalry iindiT the old monarch} 
of France : it is mentioned with praise in 
the wars of Louis XI H. and Ix)uis XIV. 
Under the i)resent sjstom the gendar- 
meric is a body of soldiers entrusted w itli 
the police all over France ; it furnishes 
patrols, arrests criminals, examines thr 
passports of travellers, and contributes to 
the maintenancxi of good order. (h*n* 
darmes are generally stationed at the 
barriers or gates of the towns, at thr 
principal inns on the roads, at market'* 
and fairs, and along the lines of the fron- 
tiers. They are divided into foot aii<l 
horse: gendarmes a piedy gendarmes o 
cheval. They form a distinct corps in 
the army, under their own suj^rior 
officers, who are under the orders of tbt' 
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ministers of the interior and of police; 
but in case of war, they may be called 
into active service like the other corps of 
the array. The gendarmerie is mostly 
recruited from old and deserving soldiers 
of other regiments, who consider it as a 
promotion, as they liave better pay and 
enjoy greater liberty. This explains why 
the gendarmes, generally speaking, are 
remarkably well behaved and trusty men, 
who, while strictly executing their duties, 
beliave with considerable civility towards 
uiioffeiKliiig people, such as travellers, 
and especially foreigners. The same 
description of troops exists in the Italian 
stiites, where they are called Carabi- 
neers. 

G K N E ALOG Y. [Consanguinity ; 

Descent.] 

GEN K it A L, a title conferred on mili- 
tary men above the rank of field-oHicers. 
Ill all the states of lOiirope it indicates 
the commaiider-iu-chief of the forces of 
the nation ; the commander of an army 
or grand division, and also those who, 
under the latter, exercise his functions, 
with the particular designations of lieute- 
nant-general and major-general. 

The origin of the title ajipears in the 
history of France, in which country it 
seems to have been conferred on the 
commander of the royal army about the 
middle of the fifteenth century, when 
something like a regular miliUiry force 
was first established in Europe. The kings 
Were then considered as holding tlie chief 
command of the army in virtue of their 
birth ; and, on appointing persons under 
them to exercise a general superinten- 
dence of the forces, they gave to such 
officers the title of lieutenant-general^ in 
order to designate at the same time the 
extent of their duties and their depend- 
ence on the sovereign whom they repre- 
sented. By a decree made in the year 
1450, in the reign of Charles VII., John, 
count of Duuois, was so qualified; and 
the title of lieutenant-general, denoting 
the immediate commander-in-chief of an 
army, was long retained in the French 
service. In the course of time, by an 
abbreviation in language, the prefix of 
the title was omitted, and general 

alone was applied to pereons holding such 

command. 

VOI. II. 


Previously to the epoch abovq men* 
tinned the title of Grand Senechal of 
France appears to have conferred the 
right of commanding tlie royal armies ; 
but the dignity being hereditary in the 
counts of Anjou, when that province 
passed to the crown of England in the 
reign of Henry II., the right ceased, and 
tlie kings of France delegated their 
authority to noblemen chosen at pleasure. 
In 1218 Philip Augustus conferred the 
command on Mathieu de Montmorenci, 
the constable of France ; and the succes- 
sors of that high officer held it till die 
reformation of the army in the reign of 
Charles VII. 

It must be remarked, however, that at 
a period more early than that of the 
creation of lieutenant-generals under the 
sovereign, the title of captain-general had 
been conferred on certain officers with 
military jurisdiction over particular dis- 
tricts. This species of command is sup- 
posed to have been first instituted in 1349 
by Philip of Valois, who placed Guy de 
Nele, already Marcchal de France, over 
the district of Xaintonge ; within which 
he was authorised to inspect the castles 
and fortified towns, and to superintend 
all the military affairs. The nature of 
the duty therefore seems to have resem- 
bled that of the inspecting field-officer5 
now appointed to particular divisions o 
this country and the colonies. But ii. 
1635, that is, about eight years after the 
suppression of the post of constable ot 
France, Louis XIII. gave the title of 
captain-general, for the army of Italy, to 
the Duke of Savoy ; and this appointment 
was precisely that of commander-in-chief, 
since it placed the duke above the Mare- 
chal de»Crequi, who was previously at 
the head of the army. 

It is about this time that the term lieu- 
tenant-general, in the sense which it now 
bears, first appears. For, according to 
Pere Daniel, who quotes the history of 
Cardinal Richelieu for the fact, when the 
Prince of Conde was made commander- 
in-chief of die army destined against 
Spain, the Marquis de la Force was ap- 
pointed his lieutenant-general, and M. de 
Feuquieres held the same rank under the 
Due de l.<ongueville, who was to act witli 
an army in Franche-Compte. We have 



GENERAL. 


GENERAL. 


[ 66 ] 


here but one lieutenant-general for each 
army: but the writer above mentioned 
observes that, during the reign of Louis 
XIV., the armies of France being much 
more numerous than before, the officers 
were also greatly multiplied ; and adds 
that, in 1 704, there were more than sixty 
who had the title of lieutenant-general. 

The title of captain-general above men- 
tioned must not be confounded with that 
which was created by Cardinal Riche- 
lieu, in 1656, in favour of the Manpiis 
de Castelnaut: this officer was placed 
above the lieutenant-generals of the army, 
but was subordinate to the marshal of 
France, who commanded in chief; and 
it appears tliat some of the former having 
retired from the service in disgust, in 
consequence of the new appointment, the 
cardinal was obliged to create others in 
their places. 

In the reign of Francis 1. the title of 
colonel-general was instituted; and it 
was first in 1544 conferred on M. de 
Taix, with the command of all the in- 
fantry of the nation. The title existed 
however only to the time of Louis Xi V., 
by whom it Avas abolished. 

The English nation has nearly fol- 
lowed the practice of France in matters 
^pertaining to the military service. 
Thus the lord-high-constahle and the 
lord-marshal of England, in former 
times, were at the head of the military 
establishments of the country ; and, when 
the first office was suppressed by Henry 
VI 11. in 15:21, the title of captain-general 
appears to have been adopted lor the 
commander-in-chief. This title occurs 
in the list of the army which served at 
St. Quintin in 1557, of whicli list a copy 
is given by Grose from a MS. in the 
British Mnseimi. From the same list 
it appears that a lieutenant-general for 
the whole army was immediately sub- 
ordinate to the former ; and that uuder 
the last w as a general of horse, a captain- 
general of foot, with his lieutenant, and 
a serjeant-major (corresponding to a pre- 
.sont major-general). Jiut the title of 
captain-general probably did not long 
remain in use ; for, in the list of the 
army raisetl by Elizabeth in 1588, the 
highest officei is styled lieutenant-general, 
the queen herself being probably consi- 


dered as the commander-in-chief. In 
the army which, in 1020, it was proposed 
to raise for the recovery of the Palatinate, 
and in tliat raiseil by Charles 1. in 1639, 
the commander is entitled the lord-gene- 
ral ; a lieutenant-general appears as the 
second in command, and the third is de- 
signated as serjeant-inajor-geueral. It 
wjxs probably soon after this time that 
the last officer was called simply major- 
general; for we find tliat in 1656 Crom- 
Avcll appointed twelve officers under that 
title to have civil and military jurisdic- 
tion over the counties of England. (Cla- 
rendon, b. 15.) 

It is evident, from tlie histories of the 
northern states, that the armies in that 
part of Europe have always been com- 
manded nearly in the same manner as 
those of France and Englaiid. Sir 
.lames Turner, who wrote his ‘ Military 
Plssayes’ iu 1670, states that in Germany, 
Denmark, and Sweden, the commander- 
in-chief was designated field-marshal, 
and that he had under him lieutenant- 
generals of the whole army, besides ge- 
nerals and major-generals of horse aiid 
foot. With respect to the first title, he 
considers it to have been granted, as a 
more honourable distinction than that 
of lieutenant-general, only within about 
fifty years from his time ; and he aiipcars 
to ascribe the introduction of it to the 
king of Sweden (Gustavus Atlolphiis), 
who, when he invaded Poland, thought 
fit to gratify some of his generals by de- 
signating them lieutenant-field-niarshals. 
{Pallas Armata, ch. 13.) From that 
lime, both in Germany and Great Britain, 
such title, omitting the word lieutenant, 
has been considered the highest in the 
army. 

In France, during the reign of Louis 
XIV., and perhaps at an earlier time, 
the naval commander immediately below 
the rank of vice-admiral was entitled 
lieutenant-general. A similar designa- 
tion seems to have been early employed 
iu the English service, for in the time of 
Queen Elizabeth tlie commander of a 
squadron was called the general; and, 
as late as the time of the Commonwealth, 
a joint comjnissioii of admiral and gene- 
ral was given to Blake and Montague, 
though tlie e;>'ue<flition on which the lie^t 
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was sent was confined to an object purely 
naval. 

The administration of military affairs 
in the great nations of lOurope becoming 
highly complicated during the eighteenth 
century, the coinmandei’s-iri-chief, even 
when not actually on the field of battle, 
found themselves fully occupied with the 
higher departments of the service; and 
it became indispensable that the number 
of subordinate generals should be in- 
creased, in onler that all the steps which 
were to be taken for tlie immediate se- 
curity of the armies, and for the acqui- 
sition of the necessary suppli(!s, might be 
duly superintended by responsible officers. 
The division of an army, for the purpose 
of occupying important positions or of 
obtaining subsisU'nce, led also to the ap- 
pointment of several distinct commanders, 
each of whom nHpiired his own particu- 
lar staft’; and this circumstance, added 
to the necessity of having a number of 
officers prepared at once to assume the 
command of troops when circumstances 
should require it, will explain why mili- 
tary men holding the rank of general 
appear now to be so numerous. 

In the British service in 1845 there arc 
88 lull g('nerals, 181 lieutenant-generals, 
and 147 major-generals; but of this 
number many command particular regi- 
ments as colonels, or hold military go- 
vernments in the country and colonies ; 
some of them have only local rank; and 
‘iO have retired from the service, re- 
taining the title, but without receiving 
(he j)ay or being qualified lor ohtaiuing 
any progressive promotion. 

The military Htajf’ of Great Britain 
at head-quarters consists of the com- 
nKinder-in-ehi(i|‘, the adjutant-general, and 
the quartermaster-general. The charge 
of this staff is provided for in the esti- 
mates for Public Departments, and 
amounted in 1845 to 14,640/. The field- 
marshal the commander-in-chief receives 
5999/. 1 :]s. 9d. a year, and has an allow- 
ance of 720/. for forage. The military 
secretary has 2000/. a year, and 146/. for 
forage, and the four aides-de-camp of the 
commander -in-chief have an allowance of 
9.S-. (kl. a day eaeh^iid 88/. a year each for* 
forage. The annual cost of the adjutant- 
generafs office is 0242/. which includes 


the pay of a deputy adjutant-general, an 
assistant adjutant-general, and a deputy 
assistant. The charge of the quartcT- 
master-generars office is 2705/. a-year, 
which includes his own pay and that of 
the assistant and deputy quartermasters- 
general. Besides the staff at head-quar- 
ters there is a general staff which consists 
of the generals commanding districts 
and their aides-de-camp in Great Britain 
and Ireland, the aides-de-camp to the 
queen, &c. ; the charge of this department 
ill 1845 was 44,504/. in pay, and 25,000/. 
for contingencies. There is also the 
military staff of the colonies, which in the 
same year cost 8S,72r)/. of which 3.3,000/. 
was for contingencies and 55,726/. for 
pay. The total of the contingencies and 
pay of the home and foreign staff 
amounted to 158,230/. 

The duty of the adjutant-general falls 
partly under that of the serjeant-major- 
general in the sixteenth century : in the 
field he receives the orders from the 
general officer of the day, and communi- 
cates them to the generals of brigades ; 
he makes a daily report of the situations 
of ul 1 the posts placed for the security of 
the army ; and, in a siege, he inspects the 
guards of the trenches. 

The (piarterinaster-geiieral corresponds 
ill part to the harbinger of the army in 
the sixteenth century. This officer has 
the charge of reconnoitring the country 
previously to any change lieing made in 
the position of the army ; he reports con- 
cerning the ground which may be favour- 
able for the site of a new eucampment, 
and upon the practicability of the roads 
in the direction of the intended lines of 
route. He also superintends the forma- 
tion of the eneampnieiit and the dispo- 
sition of the troops in their cantonments. 

The first notice of a commander of the 
artillery occurs in the lime of Bichard 
HI.: this officer was designated simply 
master of tlu^ ordnance till li;()3, when 
the Earl of Devon 'was dignified with the 
title of general. The head of this de- 
partment is now styled master-general of 
the ordnance. 

GENERAL ASSEMBLY OF THE 
CHURCH OF SCOTLAND. This h 
the Scottish ecclesiastical parliament ; it 
is a representative, legislative, and judi- 
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cial body, which differs essentially in its 
constitution from the Convocation of the 
English church [Convocation], in being 
composed of representatives of the laity, 
as well as of the clergy ; and, ;therefore 
(like the British House of Commons), 
may be considered as a delegation from 
its constituency, the church. The follow- 
ing is the composition of the General As- 
sembly : — 

Eighty presbyteries, each of which 
consists of a certain mimljer of parishes, 
varying from six to thirty-six, send to 
the Assembly 218 ministers and 94 
elders; the city of Edinburgh sends 2 
elders, and fjr> other royal burghs send 
each one elder ; the four universities send 
each a representative, and an additional 
one is sent from Marischall college, Aber- 
deen these five may be either ministers 
or elders ; one minister and one elder re- 
present the churches in India in con- 
nexion with the church of Scotland. The 
kirk of Scotland has 1023 parishes, with 
1050 ministers. 

The General Assembly meets annually, 
in the month of May, in Edinburgh. The 
session lasts only ten days ; but special 
business not decided within the period of 
the session may l )0 referred to a commis- 
sion, which is, in fact, the Assembly under 
another name ; the commission can hold 
quarterly meetings. I’hc speaker, or 
president of the ass(?mbly, is called mo- 
derator ; he is chosen annually, and is, 
in modern times, a clergyman, it being a 
rule that the moderator should preach a 
sermon before the opening of the Assem- 
bly ; but laymen have occasionally filled 
the chair. 

Each parish in Scotland has its kirk 
session, composed of the minister and lay 
elders of the parish, which manages the 
parochial business. From the decision of 
the kirk session there is an appeal to the 
presbytery in which the parish lies. Each 
presbytery is composed of the ministers 
and elders of a certain number of pa- 
rishes ; but the presbyteries vary consi- 
derably in the number of parishes of 
which they are formed. A higher court, 
called a synod, is composed of two or 
more presbyteries. From the decision of 
a synod an appeal lie’s to the General 
Assembly, whose decision is final. 7^he 


functions of the Assembly are analogous 
to a combination of the functions of both 
houses of parliament. Its members speak 
and vote ; it judges all matters connected 
with the government of the church ; and 
it eaii proceed judicially against any 
member of the church, clerical or laical, 
for alleged impropriety or inconsistency 
of conduct or doctrine. 

The connexion of the Church of Scot- 
land with the State is indicated in the 
General Assembly by the presence of a 
functionary, wdio, under the title of lord- 
high'Commissioner, represents the king. 
The Scottish church however does not 
recognise the king as head of the cliurch, 
but as head of the state, with which the 
church is allied, for purposes of pro- 
tection and civil authority. The lord- 
high-commissiontr has no voice in the 
assembly ; business is not necessarily 
interrupted by his absence ; and his 
presence merely implies the sanction of 
the civil authority. On the conclusion 
of the session of the General Assembly, 
the moderator, after mentioning the day 
in tlie following year on which the As- 
sembly meets again, dissolves the meet- 
ing in the name of tlie Lord Jesus Christ, 
the head of the church (sometimes the 
words ‘the only head* are used), and 
then the lord-high-commissiouer adds 
the sanction of the civil authority by ap- 
pointing in the name of the king the As- 
sembly to meet on the day named by the 
moderator. 

GENERALISSIMO, the commandcr- 
in-chief of an army which consists of tM^o 
or more grand divisions under separate 
commanders. The title is said by Balzac 
to have been first assumed by Cardinal 
Richelieu, when he led a French army 
into Italy, and it has been since occasion- 
ally given to officers at the head of armies 
on the Continent, but it has never been 
adopted in this country. 

GENTLEMAN, a corruption of gentil- 
hornmcy our Saxon ancestors .having very 
early substituted “ mon,” or “ man,” for 
the corresponding term of tlie Norman- 
French, from which they originally re- 
ceived the term. Some form of this word 
(a compound of tjentms and homo) is 
found in all the Romance languages 
{geniiUhomme in French, geniil-uomo in 
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Italian, and gentihhomhre in Spanish), 
and it is undoubtedly one of the many 
traces of the great influence which tlie 
laws and polity of Rome have exercised 
upon modern society and civilization. 

Ill the earliest form of the Roman con- 
stitution the populus, or ruling portion of 
the community, was divided into gentes, 
which were united by a common name, 
and the performance of certain sacred 
rights. Each gens was again subdivided 
into several familiie, distinguished by a 
surname in addition to the common Gen- 
tile appellation. Thus the gens Cornelia 
comprised the families of the Scipiones, 
the Lentuli, the Sullae, &c. In default 
of Agnati, the property of a deceased 
person reverted, not to the whole populus, 
but to the gens. [Consanguinity.] 

The Gentile privileges were much 
discussed in the quarrels between the 
patricians and the plebeians; and the 
phrase gentem habere (Livy x. 8) is often 
employed as distinctive of the patricians. 
When the members of the plebs obtained 
the right of intermarriage with patrician 
flimilies, and access to the honours of 
the state, a new order of nobility (nobiles) 
was formed, which rendered the old dis- 
tinction between Patrician and Plebeian 
of less importance. Still the old Patrician 
families of Rome had a superior rank in 
public estimation, as being descended 
from the old nobility. Tliere w'ere both 
Patrician and Plebeian Gentc's at Rome : 
the origin of the Plebeian Gentes is not 
capable of being explained historically ; 
but it may have arisen in several ways. 
In Cicero’s time the word Gentilis is de- 
fined in a way that suited his period, but 
would have be^ too comprehensive in 
the earliest periods of the Roman states. 
Gentiles, according to Cicero ( Top. G), de- 
notti those who had the same name, whose 
ancestors had always been free, who were 
not capite <liminuti, or had lost none of 
their civil rights. Hence also, in an op- 
posite sense,* “.si/ie gente” is employed 
by Horace ii. V. 15) and Suetonius 
1) for ignobly born and of servile 
parentage. 

The privilege I of succession, which 
was called 7*7/5 gentilitatis, or simply gen^ 
tilitas (Cic., I)e Oratoret i. 38), and 
formed one of the enactments of the 


Twelve Tables, was gradually under- 
mined by the encroachments of the 
praetors on the civil law, and finally dis- 
appeared (Gains, iii. 25) ; but the name 
of gentle (gentile) man, has survived in 
all the languages of Western Europe, 
which are derived from the Latin or have 
received large additions from it. 

According to Selden ( Titles of Honour^ 
p. 852), “ a gentleman is one that either, 
from the blood of his ancestors, or the 
favour of his soveraigiie, or of those tliat 
have the vertue of soveraignte in them, 
or from his own vertue, employment, or 
otherwise, according to the ciistomes of 
honour in his countri(‘, is ennobled, 
made gentile, or so raised to an cminencie 
above the multitude, that by those lawes 
and customes he be truly iiobilis, or 
noble, whether he have any title, or not, 
lixed besides on him.” That the word 
was formerly employed in this extensive 
signification is clear, from a patent of 
Richard IL, by which one John de 
Kingston is received into the estate of a 
gentleman and created an esquire (“ Nous 
lui avons resceivez en I’l'state de gentil- 
home et lui fait esquicr”); and from 
another of Henry VI., who there, by the 
term ‘‘ nobilitamus,” creates one Hernard 
Angevin, a Bourdelois, a gentleman. 
And, according to Smith {De Rep. Ang.^ 
lil). i. c. 20, 21), under the denomination 
of gentleman are comprised all above 
yeomen, whereby noblemen are truly 
called gentlemen. 

In a narrower sense a gentleman is 
generally defined to be “ one who, with- 
out any title, bears a coat of arms, or 
whose ancestors have been freemen ; 
and by the coat that a gentleman giveth, 
he is known to be, or not, deseeiided from 
those of his name that lived many hun- 
dred years since.*’ (Jacobs’ Law Die- 
tionarg.) There is also said to be a 
gentleman by office and in reputation, as 
well as those that are horn such (2 Inst, 
Gg 8) ; and according to Blackstone, quot- 
ing Sir Thomas Smith (I Comm.^ p. 40G), 
“ Whosoever studieth the laws of the 
realm, who studieth in the universities, 
who professeth the liberal sciences, and 
(to be siu)rt) who can live idly and with- 
out manual labour, and well bear the 
port, charges and countenance of a gentle- 
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man, lie shall be called master, and taken 
for a gentleman.” 

The author of the Commentaries must 
have been somewhat puzzled with his de- 
finition of a gentleman, as understood in 
his time. Having defined a gentleman to 
be one who studieth the laws, &c., he adds 
(to be short), that he who can live idly and 
bear the port. See. of a gentleman, is a 
gentleman ; that is, if he can live idly, 
and if he can also do as a gentleman does 
(it not being said what this is), he is a 
gentleman. Perhaps a definition of the 
term, as now used, could not be easily 
made ; it being extended by the courtesy 
of modern manners to many who do not 
come within the ancient acceptation of 
the term, and denied by public opinion to 
many whose rank and wealth do not 
make up for the want of other qualifica- 
tions. 

GERMANIC CONFEDERATION. 
The constitution of the old German 
Empire is noticed under Germanic Em- 
PIRK, After the first French Revolution, 
most of the 8tates of Germany were 
joined in a (Confederation under the pro- 
tection of Napoleon, f Con federation 
OF THE Rhine.] The reverses of Na- 
poleon put an <md to the Confederation 
of the Rhine, and in its place the Ger- 
manic Confi'deration, which still exists, 
was constitiucd by an act of the Congress 
of Vienna, dated 8th of June, 1815. It 
consists of thirty eight Independent States. 
The central point and organ of the Con- 
federation is the Federative Diet, which 
sits at Frankfort on the Main. Its ses- 
sions were opened on the Tith of Novem- 
ber, 181 fi. It exercises its authority in 
ft double form : 1, as a general assembly, 
called Plenum ; and 2, as a minor coun- 
cil, or the Federative government. The 
Plenum meets only whenever an organic 
change is to be introduced, or any aftair 
relating to all the Confederation is to be 
decided. The Plenum contains seventy 
votes, of which Austria and the five 
German kingdoms, Prussia, Hanover, 
Saxony, Havana, Wirtemberg, have each 
four votes, and the other states, in propor- 
tion to their importance, three, two, or 
one vote each. The Federative govern- 
ment is composed of 3cvente#*ii votes, out 
of which eleven principal states have each 


a single vote, and the remaining twenty- 
seven only six joint votes. Austria pre- 
sides in both the assemblies, and decides in 
case of eipiality. 'fhe Federative govern- 
ment has the initiative, and deliberates 
on the projects which arc pres(?nted to the 
PleniiTu, where they are not debated, but 
simply decided by a majority of ayes or 
noes. It executes the enactments of the 
Plenum, and despatches the current busi- 
ness of the Confederation.- It decides by 
a simple majority, and seven votes form a 
quorum. The meetings of the Federative 
diet are either those wherein preparatory 
debates take place, but no protocols an^ 
made, or those wherein affairs are finally 
decided. 

7'hc object of tlie Germanic Confede- 
ration ami the duties of the Federative 
Diet are — tlie maintenance of external 
security or mutual defence from a com- 
mon enemy, and the preservation of in- 
ternal peace among the Feiierative states, 
which must not declare war on each 
other, but must submit their differences 
to the decision of the diet. The mainte- 
nance of internal security eompreheiids 
not only the prevention of confiicts 
among the Federative states, but also the 
suppression of any attempt by the sub- 
jects of any of tlie states to subviu’t the 
existing order of things. It was iu con- 
sequence of this principle that the central 
commission of inquiry into revolutionary 
measures w’as established’ at Mainz in 
1819-2U. A further development of the 
same principle, occasioned by the revival 
of liberal opinions throughout (jennany 
by the French Revolution of July, was 
made on the 28th June, 1832, by the pro- 
clamation of the following articles, par* 
ticularly directed against the constitu- 
tional states of Germany: — 1st. The 
German princes are not only authorised 
but even obliged to reject all propositions 
of the state's which are contrary to the 
fundamental principle, that all sovereign 
power emanates from the prince, and that 
he is limited by the assent of the states 
only in the exercise of certain rights. 2. 
The stoppage of suppli(;s by tlie states, in 
order to obtain the adoption of their pro- 
positions, is to be considered as sedition 
against which the Confederation may act. 
3. The legislation of the federative states 
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must never be in contradiction either to 
the object of the Federation or to the ful- 
filment of federal duties ; and such laws 
(as for instance, the law of haden, which 
established the liberty of the press) may 
be abolished by the diet. 4. A perma- 
nent commission of federal deputies shall 
watch over the legislative assemblies of 
the federal states, in order that nothing 
contrary to the federal act may occur. 
T). The deputies of the legislative assem- 
blies of the federal states must be kept 
by the regulations of their governments 
within such limits that the public peace 
shall not he disturbed by any attacks 
upon the (.Vjnfedi'ratioii. (J. The inter- 
pretation of the federal laws belongs 
exclusively to the federal diet. On the 
fith July, 18d.‘l, the federal diet pro- 
claimed a new law consisting of the fol- 
lowing 10 articles : 1. All German works 
containing less than 20 sheets which ap- 
pear ill Ibreign countries cannot be cir- 
culated in the federal states without the 
authorisation of the several governments.* 
2. Every association having a political 
object is prohibited. 3. Political meet- 
ings and public solemnities, except such 
as liave been established for a long time 
and are authorised, cannot be held with- 
out the permission of the several govern- 
iiamts. 4. All sorts of coloure, badges, 
&c. denoting a party are proscribed. .5. 
'riie regulations for the surveillance of 
the universities, proclaimed in 1819, are 
renewed and rendered more severe. By 
the remaining 5 articles the federative 
states pledged themselves to exercise a 
vigilant watch over their respective sub- 
jects, as well as over foreigners residing 
in their states, in respect of revolutionary 
attempts ; to surifendep mutually all those 
individuals who had been guilty of poli- 
tical offences, with the exception of their 
otrii siilijects, who are to be punished in 
their own country ; to give mutually mi- 
litary assistance, in case of disturbance, 
and to notify to the diet all measures 


* In ISUfi tlu‘ diet prohibited editors of news- 
papers aiid political writers from publishin}{ ac- 
‘■ountji of the debates of the representative Ixalies, 
except they hml previously app'Hred in the otti- 
P’^pers of the respective governments. [Press, 


adopted with reference to the above- 
mentioned objects. 

On the .‘loth October, 1884, the meet- 
ing of the Federative diet unanimously 
agreed to the proposition of Austria, to 
establish a tribunal of arbitration in order 
to decide differences which might break 
out in any state of the Confederation be- 
:ween the government and the chambers 
respecting the interpretation of the con- 
stitution, or the encroachments on the 
rights of the prince by the chambers, or 
their refusal of subsidies. This tribunal 
consists of thirty-four arbitrators nomi- 
nated by the seventeen members of the 
ninor council, each member nominating 
:w(' arbitrators. [ Fkokkation.] 
(;EKMAN1C empire. The mo- 
dern history of (Germany commences in 
the ninth century, when Louis le De- 
bonnair, the grandson of Charlemagne, 
became, liy the treaty of Verdun, a.p. 
84.‘>, the first king of the Germans. After 
A.i). 918, the crown became elective. 
The emperors of Germany assumed tlie 
title (ff Roman emperors from the time of 
Otho 1., who died a.d. 973: when a suc- 
cessor to the throne was elected during 
the emperor’s lifetime, he was called the 
king of Rome. On the 6th of August, 
1806, wlien the German States had most 
of them fallen under the pow er of Napo- 
leon, the emperor, Francis II., abdicated 
the imperial crown of Germany, declared 
the dissolution of the Germanic empire, 
and took instead the title of emperor of 
Austria. The Confederation of the Rhine 
had been formed by the policy of Napo- 
leon, July 12th, 1806. [CONFEDKKATION 
OF THE Rhine.] 

Before the first French revolution the 
states of the Germanic empire consisted 
of the following members, divided into 
three colleges, or chambei*s : — 

I, The Electoral College, which con- 
sisted of the Ecclesiastical Electors. 

I. The archbishop of Mainz, arch- 
chancellor of the empire for Germany 
2. Archbishop of Treves, arch-ehaiicelloi 
of tlie empire for Gallia and the kingdom 
of Arles (a purely titular office). 3. 
Archbishop of Cologne, arch-chaucellot 
for Italy (also a titular office). 

II. The Secular Electors were — 

4. The king of llohemia, arch-cup- 
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bearer of the empire : he presented the 
emperor at the coronation banquet with 
a cup of wine and water. 5. The elector 
of Bavaria, arch-carver of the empire: 
he bore at the coronation-procession the 
golden bull before the emperor, and pre- 
sented to him the dishes at the banquet. 
6. The elector of Saxony, arch-marshal 
of the empire : he bore in the great so- 
lemnities of the empire the sword of state, 
and at the coronation preceded the em- 
peror on horseback. 7. The elector of 
Brandenburg, arch - chamberlain of the 
empire : he bore in the coronation-proces- 
sion the sceptre, and presented to the 
emperor a basin with water to wash his 
hands. 8. The elector palatine of the 
Rhine had the title of the arch-treasurer 
of the empire : his duties were to scatter 
at the coronation gold and silver medals, 
struck for the occasion, amongst the 
p^ple. This electorate became united 
with that of Bavaria by the accession of 
the elector to the throne of the last-named 
principality in 1777, after the extinction 
of the reigning house of Bavaria. 9. 
The elector of Bruns wick-Liineburg, or 
Hanover, created by the Emperor Leojmld 
I. in 1692, received in 1700 the title of 
arch-treasurer ; when the emperor, having 
put to the ban of the empire the elector 
of Bavaria, took from him the office of 
the arch-ci*!*\er, and bestowed it on the 
elector palatine of the Rhine, whose 
office on that occasion was given to 
Hanover. 

The Second College consisted of the 
princes of the empire, who were in rank 
next to the electors: they had each a 
vote in the diet of the empire, and were 
divided into Spiritual and Temporal 
princes. 

The Spiritual princes of the empire 
who had a vote in the diet were:— the 
archbishop of Sal/burg, and formerly 
the archbishop of Besan<;on; the {grand- 
master of the (xcrman order ; the bishops 
of Bamberg, Wiirzburg, Worms, Eich- 
staedt, Speyer, Strassburg, Constanz, 
Augsburg, Hildesheim, Paderborn, Frey- 
singen, Passau, Ratisbon, Trent, Brixen, 
Basel, Miinster, Osnabriick, Liege, Chur, 
Fulda, Liibeck j the princely (gefurstete) 
abbot of Kempten ; princely preben- 
daries of Berchtolsgadon and Weissen- 


burg ; the princely abbots of Priim, Sta- 
ble, and Cervey. 

The Temporal princes were : — the arch- 
duke of Austria ; the dukes of Burgundy, 
and Magdeburg; the counts palatine of 
Lantern, Simmeni, and Neuburg; of 
Deuxpoiits (Zweibrucken), of VeUlenz, 
and Lauterekeii ; the dukes of Bremen, of 
Saxen-Weymar, Eisenacli-Gotha, Alten- 
burg, Coburg ; the margraves of Brandeii- 
burg-Culmbach, and of Brandenlmrg- 
Onolzbach ; the dukes of Brunswick, 
Zell, Grubenliagen, Calenberg, and Wolf- 
enbiittel ; the prince of Halberstadt ; the 
dukes of Upper and Lower Pomerania ; 
of Verden, Mecklenburg-Schwcrin, Meck- 
burg-Gustrow (afterwards Strelitz); of 
Wirtemberg; the landgraves of Ilessen- 
Cassel and Hessen-Darmstadt ; the mar- 
graves of Baden-Baden, Baden-Diirlach, 
and Baden-IIochberg ; the dukes of Hol- 
stein, Gottorp, of Saxe-Laiuiiiburg ; the 
prince of Minden ; the landgrave of 
Leuchtenberg ; the prince of Anhalt; the 
princely count of Hcnneberg; the princes 
of Schwerin, Kamin Ratzeburg, and Hers- 
feldt ; the princely count of Slontbeliard. 
The princes enumerateil belonged to the 
old body; the following who were ele- 
vated to their dignities after the time of the 
Emperor Ferdinand II., were called the 
new: the duke of Aremberg ; the princes 
of Ilohenzollern, Salm, liobkowitz, Die- 
triclistein, Nassau-Hadamar, Nassau-Dih 
lenburg, Auersberg, East Friesland, 
Schwarzenberg, Lichtenstein, Thuru- 
Taxis, and Schwarzhurg. Many of these 
principalities were in the possession of 
one individual, who had consequently 
several votes, the votes being attached to 
the states and not to individuals. 

The prelates, abbots, and abbesses of 
the empire were divided into two benches, 
the Suahian and the Rhenish, of which 
each had one vote. 7'he counts and n*o- 
bles of the empire were divided into four 
benches; of Suabia, Franconia, West- 
phalia, and of Wetteran, each having one 
vote. They belonged to tlie second college. 

The free Imperial cities formed a col- 
lege at the diet, divided into two heiiche.s 
the Rhenish with fourteen cities, and tlio 
Suahian with thirty-seven. Each town 
had a vote. j 

The above-mentioned three colleges | 
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formed the Diet of the empire, whose 
ordinary meetings were formerly sum- 
moned by the emj)erors twice a-year, in 
addition to extraordinary meetings. From 
the year KifJS the Diet sat at Ratishon. 
The emperor at first appeared personally 
at the Diet, but in course of time he sent 
a delegate, called Principal Commissari us, 
who was always himself a prince of the 
empire, and who had an assistant, called 
Con-commissarius. The elector of Mainz, 
as arch-chancellor for Germany, or his 
deputy, presided in the Diet, and .every 
despatch addressed to the Diet was di- 
rected to him, and communicated from 
his chancery to the members of the Diet. 
The president of the first college was the 
elector of Mainz; of the second, alter- 
nately, the archbishop of Salzburg and 
the arch-duke of Austria ; and of the third, 
the representiitive of the town where the 
Diet was held. Every college voted 
separately; and when their respective 
decisions on the subject under discussion 
agree<l, the matter was presented for the 
ratification of the emperor ; after which 
it became law, and was called conclnsum 
imperii. The emperor could refuse his 
rutifiaition, but could not modify the de- 
cisions of the diet. 

The Diet enacted, abolished, and inter- 
preted laws; declared war; concluded 
peace ; crmtracted alliances ; and received 
foreign ambassadors. A declaration of war 
was decided on an Imperial proposition, 
by a majority of votes ; and when it was 
decided, even those states tliat had voted 
against it were obliged to furnish their 
contingents. The diet also imposed taxes 
for the general expenses of the empire. 

There were two tribunals for the de- 
cision of points in dispute between the 
members of the empire ; the An Lie Coun- 
^-iL of the empire, wliich had its seat 
always at the residence of the emperor; 
and tlie Cameral tribunal of the empire 
(Carneralgericht), which sat at Wetzlar. 
they were composed of members dele- 
gated by the different states of the empire, 
iinperial deputy presided. 

The emperor was elected only by the 
<ilectors, who could do it either personally 
by deputies. The place of election 
^as hrankfort on the Main, where the 
coronation also look place, although the 


golden bull of Charles IV. declared that 
the emperor should be elected at Frank- 
fort, and crowned at Aix-la-Chapelle. 
All strangers, even the princes of the 
empire and foreign ambassadors, were 
obliged to leave the town on the day of 
the election, which took place in a chapel 
of St. Rartholomew’s Church, Mainz 
was the teller; and after having collected 
the votes, he gave his own to Saxony. 
The emperor, immediately after the elec- 
tion, swore to the constitution, or, as it 
was legally termed, capitulation, lie could 
do it either personally or by deputy. 

GILD. [Municipal Corporations.] 

GLASS. There are five distinct kinds 
of glass, which differ from each other in 
regard to some of tlie ingredients of 
which tliey are made, and in the pro- 
cesses of manufacture. These kinds are 
flint-glass, or crystal; crown-glass, or 
German sheet-glass ; broad-glass, or com- 
mon window-glass ; bottle, or common 
green glass ; and plate-glass. The princi- 
pal ingredients used for the production of 
each of Uiese kinds of glass are silex, or 
flint, and an alkali. The diflerences in 
the various kinds result from the descrip- 
tion of alkali employed, and from the 
addition of certain accessary materials, 
usually metallic oxides. 

The time at which glass was invented 
is very uncertain. The popular opinion 
upon this subject rt‘fers the discovery to 
accident. It is said (Plin., Nat. llist., 
lib. xxxvi. c. 20), “that some mariners, 
who had a cargo of nitnim (salt, or, as 
some have supposed, soda) on board, 
having landed on the hanks of the river 
Belus, a small stream at the base of 
Mount Carmel in Palestine, and finding 
no stones to rest their pots on, placed 
under them some masses of nitrum, 
which, being fused by the heat with the 
sand of the river, produced a liquid and 
transparent stream ; such was the origin 
of glass.’* The antient Egyptians were 
certainly acquainted with the art of gla^- 
making. This subject is very fully dis- 
cussed ill a memoir by M. Poudet, in the 
‘ Description de TEgypte,’ vol. ix., Antiq. 
Memoires. The earthenware heads found 
in some mummies have an external coat 
of glass, coloured with a metallic oxide; 
and among the ruins of Thebes, pieces 
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of blue glass have been discovered. | 
The manufacture of glass was long car- j 
ried on at Alexandria, from which city ^ 
the Romans were supplied with that ma- 
terial ; but before the time of Pliny the 
manufacture had been introduced into 
Italy, France, and Spain (xxxvi. c. 20). 
Glass utensils have been found among 
the ruins of Herculaneum. 

The application of glass to the glazing 
of windows is of comparatively modern 
introduction, at least in northern and 
western Kurope. In a.d. 074 artists were 
brought to England from abroad to glaze 
the church windows at Wearmouth in 
Durham ; and even in the year l.'iO? this 
mode of lighting dwellings was confined 
to large establishments, and by no means 
universal even in them. An entry then 
made in the minutes of a survey of Aln- 
wick Castle, the residence of the Duke 
of Northumberland, informs us that the 
glass easements were taken down during 
the absence of the family to preserve 
them from accident. A century after 
that time the use of window-glass was so 
small in Scotland that only the upper 
rooms in the royal palaces were furnished 
with it, the lower part having wooden 
shutters to admit or exclude the air. 

The earliest manufacture of flint-glass 
ill England was begun in 1557, and the 
progress made towards perfecting it was 
so slow, tliat it was not until near the close 
of the seventeenth century that this coun- 
try was independent of foreigners for the 
supply of the common article of drinking- 
glasses. In 11)73 some plate-glass was 
made at Lambeth, in works supported by 
the Duke of Buckingham, but which were 
soon a.bandoned. It was exactly one 
century later that the first establishment 
of magnitude for the production of plate- 
glass was formed in this country ; and 
works upon a large scale were erected at 
Ravenhead, near Prescot in Lancashire, 
which have been in constant and successful 
operation from that time to the present day. 

At an early period of its history in this 
country the glass manufacture became an 
object of taxation, and duties were im- 
posed by the (3 & 7 William and Mary- 
which acted so injuriously, that in the 
second year after the act was passed one 
half of the duties were taken off, and in 


the following year the whole was re- 
pealed. In 174G, when the niannfacture 
had taken firmer root, an excise duty was 
again imposed, at the rate of one penny 
per pound on the materials used for mak- 
ing crown, plate, and flint glass, and of 
one farthing per pound on those used for 
making bottles. In 1778 these rates were 
increased 50 per cent, upon crown and 
bottle glass, and were doubled on flint 
and plate-glass. These rates were further 
advanced from time to time in common 
with the duties upon most other objects 
of taxation. The precise rates of duty 
charged upon each kind of glass in 1793, 
1806, and 1834 were as under: — 


J 

7u:?. 

1 HOG. 

1«34. 

IVr cwt. 

IVr cwt. 

Per cwt. 

a. 

,1. 

s. d. 

H. d. 

Crown-glass . 16 

u 

36 9 

73 6 

Plate-glass . . 21 

H 

49 0 

60 0 

Flint-glass... 21 


49 0 

56 0 

Broad-glass.. 8 

oi 

12 3 

30 0 

Bottle-glass.. 4 


4 I 

7 0 


In 18 1 3 the rates of 1 806 were doubled^ 
and with the exception of a modification 
in 1819 in favour of plate-glass, then re- 
duced to 3/. per cwt., were continued at 
that high rate until 1825, In that year 
a change was made in the mode of taking 
the duty on flint-glass, by charging it on 
the weight of the fluxed materials in- 
stead of on the articles when made, a 
regulation which did not affect the rate 
of charge. In 1830 the rate on bottles 
was reduced from 8s. 2d. to 7.v. per ewt. 
In 1835, in consequence of the recom- 
mendation contained in the thirteenth 
Report of the (knninissioners of Excise 
Inquiry, the rate upon flint-glass was re- 
duced from 6r/. to 2d. per pound, a mea- 
sure which was rendered necessary by 
the encouragement given under the high 
duty to the illicit manufacture, which 
was carried on to such an extent as to 
oblige several r(‘gular manufacturers to 
relinquish the prosecution of their busi- 
ness. The duties varied from 21)0 to 300 
per cent, on the value of most articles of 
glassware, and the cost of collecting the 
duty on flint-glass amounted to 57 per 
cent. 

The number of establishments for the 
manufacture of glass in the United King- 
dom, in 1833, was 126, of which 106 
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were in England, 10 in Scotland, and 10 
in Ireland. In 1841 the number of per- 
sons employed in tlie glass manufacture in 
Lreat Britain was 7404. 

In 184.5 the duty was wholly repealed, 
a proposal to this eft'ect having been 
brouglit forward by Sir Kobert Peel in 
introducing the budget, February I4th^ 
The total alK>lition of this duty redounds 
greatly to the credit of the minister. 
There was no duty which required such 
a system of perpetual and vexatious in- 
terference on the part of the Excise. 
While the exports of earthenware have 
biMui constantly increasing, those of glass 
have fallen off, for our manufacturers, 
while subject to be interfered with in 
their operations, were unable to compete 
with the manufacturers of Belgium, 
France, and more particularly those of 
Bohemia, where the glass manufacture 
has attained the highest perfection. Fo- 
reign glass found its way into onr bonded 
warehouses, and was exported to our own 
colonies, while the exports of English 
glass to these colonies were gradually fall- 
ing off. On proposing the entire aboli- 
tion of the duty on glass, Sir Bobert Peel 
reinark(id that it was difficult to foresee 
to wliat perfection this beautiful fabric 
might not be brought when the manu- 
facturers were allowed to exercise their 
skill without restraint, and it was also 
impossible to say to what new purposes 
glass might not be applied in this coun- 
try. He stated that in France, where the 
ingenuity of the manufacturer was unfet- 
tered, glass pipes for the conveyance of 
water were beginning to be used, and that 
tliey cost 30 per cent, less than iron pipes, 
and could bear a greater external pressure. 
Balance-springs nor chronometers could 
be made of glass, and were much su- 
perior to any others ; but the manufacture 
'vvas so expensive, and required so much 
skill, that he doul>ted whether under the 
existing system of restriction this valu- 
able improvement could be generally 
adopted. At the Cambridge meeting of 
me British Association for the Advance- 
w^ent of Science, in June, 1845, Sir John 
Herscliell adverted to the important im- 
provements which might be anticipated 
the manufacture of scientific instru- 
**ieuts in which glass forms a part, now 


that the skill and ingenuity of the manu- 
facturer may be freely developed. 

In 1793, when taxation was compara- 
tively low, the quantity of all kinds of 
glass made and retained for use in the 
Kingdom was 407,203 cwt., and the 
amount of revenue obtained from it 
177,408/. The average rate of duty was 
therefore 8s. per cwt. upon the whole 
quantity. In 1834 the rate of duty was 
by progressive additions fourfold what it 
was in 1793, the average being 3.5.s. Tj^/. 
per cwt. upon the aggregate quantity 
used ; and although the population had 
in the meantime increased more than 60 
per cent., tlie quantity of glass w hich was 
taken for use was only 374,.351 cwt., or 
one-twelfth less than was so taken in 
1793. If the quantity used in proportion 
to tlie population had contimieel the 
same, that quantity would in 1834 have 
amounted to 663,740 cwt., and a revenue 
equal to what was realized would have 
resulted from an average rate of 20.v., 
instead of 35s. 

The quantity of each descnption of 
glass brought to charge by the excise, in 
1834 and 1836, was as follows : — 



iKS-t. 



Cwt. 

(Vt. 

Crown . . 

136,708 

163,928 

Flint • 

83,323 

102,653 

Plate . . 

18,922 

22,169 

Broad . • 

6,766 

7,629 

Bottle . . 

344,014 

448,789 

In 1841-42-43 

the quantitit 

's charged 


by the excise were as under : 


Crown . 

1R41. 

Cwt. 

. 116,895 

is-iy. 

Cwt. 

97,495 

1843. 

102,222 

Flint . 

. 97,523 

83,652 

8.5,157 

Plate • 

. 27,639 

21, .528 

20,923 

Broad • 

. 20,855 

25, .500 

29,154 

Bottle . 

. 501,194 

390,485 

336,014 

Duty . 

764,106 

£898,368 

618,660 

767,904 

573,470 

779,800 


In 1843 the quantity of glass manu- 
factured in England was 477,693 cwt. ; 
Scotland, 84,898 cwt. ; Ireland, 10,897 
cwt. 

In 1827 the real value of glass-ware 
exported from the United Kingdom was 
534,549/. From 1828 to 1832 inclusive, 
the average annual value was 441,849/. 
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In 1832 the value of glass exported was 
only 402,757/. In the three following 
years, 1833, 1834, and 1835, the ex- 
ports increased, and in 1835 amounted to 
640,410/. The exports from 1838 to 5th 
of June, 1845, were as under : — 


1838 



. £377,283 

1839 



. 371,208 

1840 



417,178 

1841 



421,936 

1842 



. 310,1.52 

1843 



. 339,918 

1844 



. 388,608 

1845, Jan. 5th to .Tune 5th 21.5,639 


The principal countries to which glass 
was exported from tin; United Kingdom 
in 1842 were as follows : — 


in 1842 were as follows : — 

£ 

East India Company’s Terri- 
tories and Ceylon . . 74,211 

British West Indies . • 45,539 

British North America . . 43,259 

British Australia • . • 32,324 

Brazil 21,445 

Other parts of South America . 1 1,763 

United States of North Americii 12,220 
Cape of Good Hope • • 9,217 

Mauritius . . . . 7,175 

Northern Europe . . . 12,351 

Southern Europe . . . 11,613 


III 1836 the exports to Northern Eu- 
rope amounted to 22,210/. ; to Southern 
Europe, 15,440/.; to British North Ame- 
rica, 103,481/. ; and to the United States 
of North America, 98,045/. ; but the 
exports generally in this year, especially 
to the United States, were much higher 
than usual; still, in 1837, the exports of 
glass to the United States amounted to 
63,800/. ; but recent alterations in their 
tariff have occasioned an increase in the 
domestic manufacture. In 1840 there 
were 81 glass-houses in the Uniteil States. 

GLEA N1 NG. The practice of glean- 
ing in corn-fields what the reapers of the 
harvest leave behind is vulgarly supposed 
to be a legal custom which the “ owner or 
occupier of the field has no right to pro- 
hibit, and that the poor who enter a field 
for this purpose are not guilty of trespass 
but the only authority in support of this 
view is an extra-judicial dictum of Lord 
Hale. Blackstcne, in his * Commentaries,’ 
book iii. c. i2, remurks that this humane 
provision seems borrowed from the Mo- 


saical law {Levit., c. xix. v. 9, and c. xxiii, 
V. 22, &c.), and apparently adopts Lord 
Hale’s opinion. The question has, how- 
ever, twice been tried in the Court oi 
Common Pleas. In the first case the 
defendant pleaded that he being a poor, 
necessitous, and indigent person, entered 
the plaintiff’s close to glean ; and in the 
second the defendant’s plea was the same 
with the addition that he was an iiiha 
bitant legally settled within the parish 
Mr. Justice Gould gave a judgment k 
favour of gleaning ; hut the other thrci 
judges clearly decided that the claim hac 
no foundation in law, and that “ it was : 
practice incompatible with the excliisiv( 
enjoyment of property, and was prodiic 
tive of vagrancy and many mischievou 
consequences.” (1 H. Bl., Rep. 51 
quoted in Christian’s ed. Blackst., Com. 
vol. iii. p. 213.) 

The general custom in all parts o 
England is to allow the poor to glean, ii 
some cases before the harvest is carried 
but more generally perhaps not unti 
afterwards. Persons who are not actual )j 
necessitous sometimes avail themselves o 
permission to glean, and by commcnciiq 
their labours as. soon as it is daylight 
they gain as much as they would hav( 
done from the wages which they woiik 
have earned if they had been employee 
by the farmer to secure the crop. In thii 
case the privilege is abused, and the com 
munity not benefited. In some district: 
the farmers meet together and establisl 
rules for regulating the practice of glean 
ing, with a view of protecting themselves 
and likewise of confining the privilege: 
to the necessitous poor of the neighbour 
hood. The following are niles wdiicl 
were agreed upon at a meeting of farmer 
in Hertfordshire, llth August, 1845:- 
1, That no person shall be allowed 
glean in any field, until the day after th 
corn shall have been carted and the fiel* 
cleared ; 2, That no person be allowed ti 
enter the fields for the purpose of glean 
ing until after eight o’clock in the morn 
ing, or to remain therein after six o’clock 
in the evening; 3, That no able-bodie< 
labourer above sixteen years of age an< 
under sixty shall be allowed to glean i’ 
any of the fields situated within the pa 
rishes [above named] ; 4, That any pd 
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son or persons found breaking the rules 
laid down in the foregoing resolutions 
shall he considered a trespasser, and pro- 
secuted accordingly. In some oases the 
only restriction is as to the hours when 
gleaning is allowed ; and this is a very 
proper one, as in the absence of any rule 
gleaners have been known to commence 
before three o’clock in the morning, that 


46 families with no children 


110 

all the children under 

97 

one child above 10 . 

8.5 

two children . . 

37 

three .... 

13 

four 


is, before daylight, and while the crop 
was still in the field. 

The following table is from a paper 
prepared by Dr. Kay Shuttleworth, on 
the earnings of agricultural labourers in 
Norfolk and Suffolk {Journal of Statisti- 
cal Society of London^ vol. i., p. 18 ‘t),and 
it professes to show the value of com 
gleaned by 388 families : — 


Average number of Average 

(children in a Family. Annual Amount. 

£0 17.V. lOjd. 
10 2{ 0 18 
•Vo 1 0 

1 5 6j 

1 9 Ci 

. 1 6 9i 


I'lie total value of gleanings of the 338 
families was 423/. 12s., and the average 
for each family \L l.s. !()</., which was 
oiie-fifth of th(i average harvest wages of 
each of the same number of families. 
GLEBE LAND. [Benefice.] 
GJdJTS. [Demand and Supply.] 
GOODS AND CHATTELS. [Chat- 
tels.] 

GOVERNMENT is a word used in 
common speccli in more than one sense. 

1, It denotes the act of governing^ as when 
we speak of “ the business of government.” 

2, The persons who govern are called “ the 
government and we thus speak of “ the 
French government,” “ the Russian go- 
vernment,” &;c. 3, The word “ govern- 
ment,” is used for the phrase form of 
(jovemment^ as when we speak of **a 
monarcJiical, aristocratical, or republican 
government or again of “ the English or 
French government,” meaning the Eng- 

■ lish or French form of government, or the 
[English or Frenck constitution. 

Of these three meanings of the word 
government,” the first and the last are 
he most important. Each of them opens 
t a large and interesting field of in- 
uiry ; and correspondent to each of them 
5 a science. 

First, there is the science which (to use 
1C briefest mode of expression possible) 
elates to the business of government ; 
Bd secondly, there is that which relates to 
be formation of government. The first of 
bese two sciences enumerates and classi- 
ics the operations of governing ; the 


second, the forms of government; and 
the end of government being the pro- 
duction of the greatest possible amount of 
happiness for those who are governed, 
the first seeks to determine how the 
operations of governing shall best be 
carried on, and the second how the go- 
vernment shall best be formed, with 
reference to the attainment of this end. 

The science of government, in the first 
of the two senses, is more commonly 
called the science of legislation. So the 
art which flows from this science, or the 
art of governing, is called the art of legis- 
lation. [Legislation.] In the present 
article we concern ourselves exclusively 
with the second of the two sciences, and 
with that sense of the word “ government” 
in which it stands for the phrase “ form 
of government.” 

It is hardly necessary to explain the 
phrase “ form of government,” though, if it 
were necessary, many changes of phrase 
might be resorted to. Thus we might 
say that the form of government is but 
another and a shorter phrase for the 
mode of distributing the powers of go- 
vernment, or (“ powers of government” 
and “ sovereignty” being interchangeable 
expressions) of distributing the sove- 
reignty in a state. And many other 
changes of phrase, which it is not worth 
while to enumerate, might be employed. 
Or we might explain the phrase by enu- 
merating 5ie various items which it com- 
prehends. Thus, not professing now to 
make anything like a complete enuinera- 
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tion, we might say that the number of 
the governors or governing bodies, their 
relations to one another (if more than 
one), and the modes in which they are 
severally appointed, are so many elements 
of a form of government. Rut an enu- 
meration of these elements will obviously 
be contained in an enumeration of the 
forms of government. 

* I . A government consists either of one 
person, or of more than one. 

When it consists of one person only, 
the appropriate name for the form of 
government would be monarchy. But 
this name is generally given to a par- 
ticular class of governments of more than 
one ; while a government of one only is 
called by the names of absolute monarchy^ 
despotism, and tyranny. Of these three 
names, the last Iw'o may be objected to as 
names, because they always imply disap- 
probation, or because they are not only 
names, but also (to employ Mr. Ben- 
tham’s phraseology) words dyslogistic. 
]3ut the essence of this form of govern- 
ment is the complete dependence of the 
governed on the will of one person, which 
is well expressed by the terms despotism 
and tyranny ; and the sense of disappro- 
bation which hangs about these terms, or 
iheir dyslogistic character, is to be traced 
to the accidental circumstance of the con- 
jugate terms Jcspnlic and tyrannical being 
commonly used to describe other forms 
of government, in which the arbitrary 
conduct of the governors resembles that 
of the generality of despots or tyrants. 

2. A government of moi-e than one 
may either consi.st of one homogeneous 
body, or (changing the phrase) of one 
body all whose members are appointed 
in the same way ; or it may be mixed, 
compound, or consist of heterogeneous 
parts. 

When the members of the one govern- 
ing body, if hereditary, are a decided 
minority of the state, or, if deriving their 
powers from without their own body, 
they so derive them from a portion of 
the state which is yet a decided minority, 
the government is called by the names 
aristocracy and oligarchy. There is a 
dif ri*encc in the use of these two terms 
w icli it is impossible to mark exactly. 
But it may be said roughly that the term 


oligarchy is used where the minority i 
very small, and the term aristocracy 
where it is not. The latter term als( 
would be always employed where th( 
members of the governing lx)dy derivi 
their powders from without, or where tb 
body is elective. 

When again tlie members of the om 
governing body either themselves const) 
tute, or derive their powers from, a por 
tion of the state which is a decided ma 
jority, the government is called a demo 
cracy. 

3. Before proceeding any further, W( 
may remark that the forms of govern 
ment of which we have now spoken 
namely, absolute monarchy or despotism 
aristocracy, oligarchy, and democracy 
are commonly called (as being govern 
ments of one person, or of one homo 
geueous body) pure forms of government 
in contradistinction to the mixed forms 
which yet remain to be considered. Th( 
division of forms of government intc 
pure and mixed is a complete division 
which the common division into mo- 
narchy, aristocracy, and democracy is 
not. 

4. A mixed form of government is one 
compounded of the whole or of any two 
of the three elcmients which exist se- 
parately in the three pure forms of go- 
vernment, and also of individuals or 
bodies deriving their powers from different 
portions of the state, even though each 
of these different portions is a decided 
majority of the state. It is not neces- 
sary to enumerate all tlie mixed forms 
of government which arise from all the 
possible combinations. Besides that all 
the possible combinations may be easily 
seen, some of them produce forms of go- 
vernment which have never existed, and 
which consequently are no objects of 
interest. It will bo sufficient then 1 
speak of those combinations, or rather o 
those classes of combinations, with which 
men are familiar, and for which common 
speech supplies names. 

The mixed forms of government which 
occur may be divided into two classcs- 
according as an hereditary chief does ot 
does not enter into their composition- 

Governments which contain an h<?rC‘ 
ditary chief united either with an 
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cratic and a democratic body, or with an ] 
aristocratic body by itself, or with a de- ! 
iiiocratic body by itself, are generally ' 
called monarchies. They are also called 
limited monarchies, as if to distinguish | 
them from the governments of one only, 
to which, as we have said, the name 
monarchy more appropriateljr belongs, 
but to which, without the epithet absolute 
being prefixed, it is seldom or never 
applied. 

As regards the governments of which 
an hereditary chief forms no part, it wdll 
Im^ convenient to observe at the beginning, 
that the combinations of an elective chief 
with one or more democnitic bodies are 
the only combinations which possess any 
inteiest for men ; if indeed, judging from 
the past, we* may not also say that they 
are the only ones which are practicable. 
And having premised this, we may say 
that the governments into the compo- 
sition of whicli an hereditary chief does 
not enter are generally called republics, 
or rrprrscntat ice (jovernments (the relation 
of the deinoeratic body or bodies in the 
governuieiit to the portion or portions of 
the state that appoint them being known 
by tlie name representation), or again, 
pure representative <jovernmeMs, as if to 
distinguish these from the forms of go- 
vernment in which a democratic body is 
united either wdth an hereditary chief 
and aristocratic body together, or with 
either of tliese by itself. 

Thus far we liave been emjdoyed in 
emmieratiiig the forms of government. 
In oui* mode of enumeration we have 
been guided entirely by the terminology 
ill common use, and have not sought to 
twist the names which men commonly 
apply to different; forms of government, 
so as to make them suit a fanciful 
division. 

VVe proceed now to consider the ques- 
*’on, which is the best form of goveru- 
ent? And in considering this question, 
make abstraction of all local and 
icasional eircumstances which are inci- 
intal to particular states, as W'cll as of 
‘c present existence of some particular 
>rm of government in each particular 
ate, and of the difficulties standing in 
le way of its removal. 

a government is a means to a 


certain end. The best form of govern- 
ment is that which is best adapted to the 
attainment of the end. “ The question 
with respect to government” being then, 
as Mr. Mill begins his well-known essay 
by observing, “ a (question about the 
adaptation of means to an end,” it is 
necessary that we should first enunciate 
the end. 

The end of government is the produc- 
tion of the greatest possible aino\int of 
happiness for the governed. Strictly and 
more largely, its ultimate end is the pro- 
duction of the greatest possible amount of 
human happiness. Hut inasmuch as eacli 
goverament contributes most to increase 
human happiness generally by applying 
itself to the production of the greatest 
possible amount of happiness among that 
particular portion of mankind over which 
it is set, and inasmncli as the attainment 
of the larger and general end is thus 
included in the attainment of the smaller 
and special end, it is sufficient, while it 
is more convenient for our purpose, if we 
keep in vi(;w the latter of the two ends 
only. With regard to the term liappi- 
ness, by which we express tlic end of go- 
vernment, it is unnecessary that we should 
here analyze it. Suffice it to observe, 
that the increase of knowledge and intel- 
ligence, and the moral improvement of a 
nation, are among the most valuable of 
the objects included in the general end, 
liappiness, which it is the duty of a go- 
veuineiit to strive after. 

Now a government wdll liave a greater 
or less tendency to increase the happiness 
of those who are governeil, — 

1. According as it is controlled, whe- 
ther in the way of participation, or of 
election and conseiiuent responsibility to 
the elector, by a greater or smaller num- 
ber of such as, having an interest favour- 
able to good government, are fit respec- 
tively to participate or to elect. 

2. According as it tends, by its mode 
of constrnctioii, to prevent or to create 
diversity of interests. 

3. According as it interferes less or 
more with those pursuits which are ne- 
cessary to a very large majority of every 
community for the attainment of a live- 
lihood. 

The union of these three considera- 
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tions, which seem to be all that are per- 
tinent to the subject, leads us to what we 
have called above a pure representative 
government. The first of the three makes 
for the existence of a democratic body, 
or union of such bodies, in the govern- 
ment ; and while the second leads us to 
conclude against uniting with this body, 
or these bodies, a body of an aristocratic 
character, or an hereditary chief, the 
third points out one chief advantage of a 
democratic representative body, or union 
of such bodies, as compared with a go- 
vernment in which the great majority of 
the state directly participate. 

It is necessary to enforce at somewhat 
greater length the considerations which 
we have adduced, and by which alone we 
test forms of government. In doing so, 
however, we shall not observe the order 
in which we have named them, but shall 
adopt a line of argument which leads 
most directly and conveniently to the 
“foregone conclusion’^ of a pure repre- 
sentative government. 

It is desirable, in the first place, that 
the powers of government should not be 
vested solely in an individual, or in an 
aristocratic body, or (in other words) 
that the form of government should not 
be an absolute monarchy or an aristo- 
cracy, because there is a great probabi- 
lity that the despot or the aristocratic 
body will pursue respectively his or their 
own interest, to the detriment of the great 
bulk of the community, and because fur- 
ther the great bulk of the community are 
in such cases deprived of the means of 
improvement wliich a participation in go- 
vernment supplies. This improvement, 
we have already observed, is one chief 
way in which government may contribute 
to increase the happiness of the commu- 
nity. With reference to the probability 
of a despot or aristocratic body using his 
or their power, it is important to observe 
that we affirm no more than a probability. 
Some despots, or absolute monarchs, there 
have been in every way deserving of 
praise. There may have been also aris- 
tocratic bodies whoso use of the powers 
po.«^essed by them has been conducive 
to the general interest. But these are 
tl * .|^;>i:ceptions. It is clearly in the na- 
ture of things probable that there will i 


in such cases be an abuse of power ; and 
the abstract question concerning forms oi 
government is, after all, only a question 
of probability, — which form of govern- 
ment is it probable will conduce most to 
the happiness of a community ? 

Secondly, it is desirable that a share, 
whether direct or indirect, in the govern- 
ment should be possessed by as large ? 
number as are likely to be fit to excrcist 
the power thus conferred on them. Then 
are two reasons for tills extension ol 
jK)wer, correspondent to the two reasons 
which have been already stated against 
its restriction to one or a few. First, the 
greater is the number of those who have 
a share in the government, the greater is 
the probability of the general interest 
being regarded ; for the more widely are 
the powers of government distributed, 
the less division will there be in the 
community, and consequently the less 
will particular interests appear ; and fur- 
ther, there is a greater probability, in an 
extensive distribution of political power, 
that all the disturbing eftects of particular 
interests will neutralize one another, and 
merge in the pursuit of the general in- 
terest. Secondly, the more political power 
is extended the more widely will the im» 
provement to be derived from its exercise 
be diffused. 

But, in the third place, it is improbable 
that any very large number will be lit i 
any community to be members of a del 
berative body, and have a direct share i 
legislatiou. Further, besides their bein 
unlikely to possess the rc<iuisite amoui 
of intelligence, it is unlikely that an 
very large number of men could spar 
time from such pursuits as are necessar 
to the attainment of a livelihood for th 
work of deliberation. Again, an asseinhl; 
consisting of a majority of the comma 
nity, or of a number approaching to th 
whole of the community, would, from 
size, be unfit for the purpose of delibera 
tion. Fop these three reasons it is desira 
hie that the power which is extendet 
through a large number should beom 
merely of election; and that the demo 
cratic body should be one not large, 
in which thereat bulk of the communjJJ 
have a direct share, but small, elected hy 
the great bulk of the community, and (i® 
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the common phrase) representing them. 
A la»ge number will be found fit to elect, 
though not to deliberate ; to judge of the 
amount of intelligence and honesty pos- 
sessed by candidates for representation, 
though not to decide upon the many and 
important subjects which tlie representa- 
tive is required to consider. The act of 
election, however frequent, will not inter- 
fere with the toils necessary for subsist- 
ence; and the amount of attention to 
political subjects occasioned by the duty 
of election will be sufficient to ensure the 
general intellectual development which 
M e have spoken of as one of the tests of a 
good government. 

Thus far we have merely been arguing 
for ail extensive distribution of power, 
with which an hereditary chief or an 
aristocratic body might very possibly co- 
exist ill the government. It remains to 
complete the argument by pointing out 
the objections to a mixed government, or 
to a government which, by its very mode 
of construction, creates a diversity of 
interests. First, in so far as particular 
interesbJ are embodied and made sepa- 
rately intiuential in a state, tlie attain- 
ment of what is for the general interest 
is impeded ; secondly, from the separate 
embodiment of these particular interests 
collision ensues (for the much-talked-of 
balance of powers is only an imagination), 
and by collision is engendered ill-will. 
On the bad moral effects of the ill-will 
thus engendered it is unnecessary to 
dilate. 

8uch is a rapid sketch of the abstract 
argument in favour of a pure representa- 
tive government ; and such may be con- 
sidered a brief general view of that sci- 
ence of goverm^eiit which employs itself 
in determining which form of government 
is best adapted to increase the happiness 
of the governed, or (briefly) is the best. 

It cannot need to be remarked that 
when, abstracting ourselves from all par- 
ticular circumstances of time and country, 
we conclude that a pure representative 
government is tlie best form of govcni- 
nient, we do not contend either that such 
lorm of government should now be esta- 
blished in any particular states or state, 
or that it ought to have existed in all 
states in all periods of their histories. It 
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were absurd even to think of a general 
distribution of political power, such as 
is employed in a pure representative go- 
vernment, in the early periods of igno- 
rance and mental inactivity. And it 
were outrageous to attempt to establish 
in each state, in defiance of the many 
habits and interests whicli must have 
grown up around the forms of govern- 
ment already established, a new one, 
which is abstractly the best, or (in other 
words) is the best if we leave these habits 
and interests out of consideration. 

Yet must not this science of govern- 
ment be pronounced idle and unprofit- 
able. It may be out of the question, as 
generally it will be, to establish imme- 
diately, or perhaps even ultimately, that 
government which the abstract science 
tells us is the best. But though the goal 
of perfection be unattainable, it is usefiil 
to have it constantly in view. And while 
it will be the duty of each existing go- 
vernment, learning the feelings of its 
subjects and profiting by the opportuni- 
ties of the time, to seek to approach 
nearer and nearer to that form of govern- 
ment which is abstractly the best, all 
such changes as are made with distinct 
reference to this abstract form of perfec- 
tion will, as being made on the soundest 
principles, be the best. 

GRACE, DAYS OF. [Exchange, 
Bill of.] 

GRAND JURY. [Jury.] 

GRAND SEIUEANTY, one of the 
antient English tenures. Tenure by 
grand serjeanty is when a man holds his 
land or tenements of our sovereign lord 
the king by such services as he ought to 
do in his proper person to the king, as to 
carry the banner of the king, or his lance, 
or to lead his army, or to be his marshal, 
or to carry his sword before him at his 
coronation, or to be his carver, or his butler, 
or to be one of his chamberlains of the 
receipt of his exchequer, or to do other 
like services, &c. (Littleton, § 153.) The 
word serjeanty, serjeantia, is the same as 
service, Hervitinm. Tenure by grand ser- 
jeanty still exists so far as relates to 
merely honorary services, but the bur- 
thensome incidents were taken away by 
the 12 Car. II. c. 24. 

GUARDIAN, one who has the care of 

G 
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a person and his property, who, by reason 
of his imbecility or want of understand- 
ing, is ill law considered incapable of 
acting for his own interest. Guardians 
in the Eiiglisli law are appointed only to 
infants, though under the Roman law they 
were also assigned to idiots, lunatics, 
women, and sometimes prodigals. The 
taw of England indeed provides guar- 
iians for idiots and lunatics, but the rules 
'elating , to them will be more coiive- 
liently considered under the head of 
Lunatic, and in the Roman law the 
lerms Tutor and Curator correspond in 
some degree to the English Guardian. 
[CURATOH.] 

The usual division of guardians, ac- 
cording to the English law, and there- 
fore tlie most convenient order in which 
to explain their office, is: — 1. Guardians 
by the common law. 2. Guardians by 
custom, d. Guardians by statute. 

1. Guardians by the common law were 
of four kinds ; guardians in chivalry, in 
socage, by nature, and for nurture. 

Guardianship in chivalry is now abo- 
lished by the statute 12 Car. H. c. 24, 
which abolished the onerous portions of 
the feudal system. I’liis guardianship 
arose wholly out of the principles of 
tenure, and it could only take place where 
the estate vested in the infant by deseent 
All tenants by knights’ service, being 
males under 21, or females under 14, at 
the ancestor’s death, were liable to it ; and 
it continued over males till 21, and over 
female.s till 16 or marriage. It extended 
over the estate as well as the person of 
the infant, and entitled the lord to make 
sale of the marriage of the infant under 
the restriction of not making it a mar- 
riage of disparagement, and to levy for- 
feitures if the infant refused the marriage, 
or married, after tender of an alliance 
by the lord, against his consent. The 
lord was hound to maintain the infant; 
but subject to this obligation he was en- 
titled to the profits of the estate for his 
own benefit. This guardianship being 
considert'd more an iiitei’est in the guar- 
dian than a trust for the M ard, was sale- 
able; and if not disposed of, passed at the 
lord’s death to his personal representa- 
tives, 

2- Guardian in /Sbeaye,’— TJiis also, 


like the former, is a consequence of te- 
nure, and takes place only where lands 
of socage-tenure descend n])on an infant 
under the age of 14. Upon attaining 
that age, the guardianship in socage ends, 
and the infant may appoint his own guar- 
dian. The title to his guardianship is in 
such of the infant’s next of blood as can- 
not have the estate by descent in respect 
of which the guardianship arises, lest, it 
is said, the lamb should he delivered to 
the wolf to be devoured. 'I’he law of 
Scotland and the old laws of France pre- 
scribe a middle course : the estate is in- 
trusted to the next in succession, hecjuise 
he is most intere^nl in preserving it from 
waste, but he is excluded from the cus- 
tody of the person of the ward. This is 
the principle upon which the Court of 
Chancery proceeds in its management of 
lunatics and their estates. The gnardiun 
in socage is entitled not only to tlie cus- 
tody of the person and socage estates of 
the infant, hut also to his hereditaments 
not lying in tenure, and even his copy- 
hold estates, M'licre no custom to the con- 
trary exists in the manor of which they 
are held, and also liis personal property. 
The guardianship in socage is rcgar(k‘<l 
as a trust wholly for the infant’s benefit, 
and is not saleable, or transmissible, but 
in tile event of tlie death of the guardian 
the wardship devolves on the person next 
in degree of kindred to the inlaiit, who 
cannot he his heir, and the guardian is 
aceoiuilable to the infant for the profits 
of his estate. 

Guardianship in socage is however 
superseded hotii as to the jicrson and estate 
of the infant, if the father appoints a 
guardian according to the statute, as will 
shortly be mentioned, 

3. Guardian by Aatura . — This species 
of guardianship has no connection with 
the rules of tenure. It extends only to 
the custody of the infant’s person, and 
lasts till he attains 21. Any ancestor of 
the infant may be such a guardian, tlie 
first right being in the father, the next in 
the mother, and if they be dead the an- 
cestor to whom the infant is heir has a 
right to the custody of his person. Until 
14, it seems the guardian in socage is en- 
titled to the custody of the person, and 
after tliat age the guardian by nature.^ 
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4. Guard ians for Nurture — are the 
father and mother of tlie infant; in de- 
fault of father or mother, the Ordinary, 
it is said, may appoint some person to 
take care of the infant’s personal estate, 
and to provide for his maintenance and 
education, tliough this has been doubted. 
This species of guardianship extends only 
to the age of 14, in males and females. 
Jlotli these last descriptions of guardian- 
ship are also sup rseded by the appoint- 
ment of a guanlian Ijy statute. 

Where an iafant is without a guardian, 
the (/ourt of (diancery has power to ap- 
point one ; and this jurisdiction seems to 
have vested in the kitm, in his (jourt of 
Chancery, upon the abolition of the Court 
of Wards. Wliere a proper case exists 
for the jurisdiction of this court, it will 
interfere not only with the property of 
the inftnit, but also with the custody of 
his person, and will, in case of any mis- 
beiiai iour, remove a guardian, however 
lie may have been appointed or consti- 
tuted, and will appoint a proper guardian 
to the infant in his room. 'There was an 
instance of this jurisdiction in the case 
of the Duke of Beaufort v. Wellesley — 
where, though the father was alive, Lord 
Klden deprived him of the custody of his 
children, as not being a fit person to have 
the charge of tJiein. And though the in- 
fant may have elected and appointed a 
guardian, this will not exclude the juris- 
diction of the Court of Chancery, but 
upon the case being brought before the 
court it will order an inquiry as to the 
fitness of tlie guardian appointed. All 
courts also have power to appoint a guar- 
dian ad litem, that is, to defend a prose- 
cution or suit instituted by or against an 
infant. (Co. I^tt., 88, b, Hargr. note.) 

II. Guardians by Custom. — I3y the cus- 
tom of the city of London the guardianship 
of orphans under age and unmarried be- 
longs to the city ; and in many manors 
particular customs exist relating to the 
guardianship of infants ; but in the ab- 
sence of any such, the like rules prevail 
as before mentioned of guardians in 
socage. 

HI. Guardians by Statute. — At com- 
inoTi law no person could appoint a guar- 
dian, because the law appointed one in 
every case. The statute 4 & 5 Phil. 


and Mary, c. 8, seems to have given some 
powers to the fathers of infants to appoint 
guardians ; but guardians by statute are 
now appointed by virtue of 12 Ch. II. 
c. 24. Under this statute fathers, whether 
under age or of full age, may, by deed 
or will attested by two witnesses, appoint 
any person or persons (except Popish 
recusants) guardians of their unmarried 
children until they attain twenty-one, or 
for any less period. But by 1 Viet. c. 26, 

7, 8, no will made by a person under 
twenty-one years of age is valid. 

A guardian appointed under this statute 
supersedes all other guardians, except 
tliose by the custom of London, or any 
city or corporate town in favour of wliich 
au exception is made, and is entitled to 
the custody of the infant’s person, and 
his estate, real and personal. If two or 
more persons are appointed guardians 
under the provisions of this statute, tlie 
guardianship remains to the survivor. 
The words of the statute empower only a 
father to appoint a guardian, and conse- 
quently, though the omission was proba- 
bly unintentional, it has been decided 
that neither a mother, nor grandfather, 
nor any other relation, can make such au 
appoiutment. Neitlier can a father ap- 
point a guardian to his natural child : 
but in all these cases the Court of Chan- 
cery will appoint the persons named to 
be guardians if they appear to he lit per- 
sons to exercise the trust reposed in 
them. 

Guardians are rarely now appointed 
by infants themselves ; the Court of Chan- 
cery provides safer and more cffecttuil 
means for the management of their pro- 
perty ; and since in many cases the court 
will interfere by petition without the in- 
stitution of a suit, a cheap and speedy 
mode of procuring its iuti'rfereiice is 
afforded. 'I’he guardian is considered as 
a trustee for his ward, and is accountable 
for the due management of the infant’s 
property, and is answerable not only for 
fraud, but for negligence or omission. 

Guardian of the Spiritualities is the 
perso.' *0 whom the spiritual jurisdiction 
of any diocese is coininitted during the 
vacancy of the see. 

Guitidian of the Temporalities is he to 
! whom the temporal jurisdiction and the 
C 2 
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profits of the see are committed daring 
the like period. 

The words guardian and warden are 
of the same* signification: indeed they 
were formerly used indifferently. Thus 
the warden of the Cinque Ports was styled 
guardian, or in the old French, gardeyn, 
and churchwardens, gardeyns del eglise. 

GUILDS. [Municipal Corpoka- 

TIONS.] 

11 . 

HA'BEAS CORPUS is a writ at the 
common law, used for various purposes. 
It derives its name, like other writs, from 
the formal words contained in it. When 
the writ of Habeas (Corpus is spoken of 
without further explanation, it always 
means the important writ which Avill pre- 
sently be described; but it is also used 
for certain purposes in the courts of com- 
mon law at Westminster, as for remov- 
ing prisoners from one court into another, 
and for compelling the attendance of pri- 
soners as witnesses, &c. But the gi*eat 
writ of Habeas Corpus is that which in 
cases of alleged illegal confinement is 
directed to the person who detains another ; 
and the purport of the writ is a command 
to such person to produce the body of the 
prisoner, and to state the day and the 
cause of his caption and detention, and, 
further, to do, submit to, and receive (ad 
faciendum, subjiciendum et recipiendum) 
whatsoever the judge or court that awards 
the writ shall direct. 

All persons, whetlier natives or aliens, 
are entitled to this writ. The decision 
of the judges of the King*s Bench in tlie 
early part of the reign of Charles I., that 
they could not, upon a Habeas Corpus, 
bail or deliver a prisoner, though com- 
mitted without any cause assigned, in 
cases where lie was committed by the 
special command of the king, or by the 
Lords of the Privy Council, caused the 
parliamentary inquiry which was followed 
% the Petition of Right, 1626, which re- 
cites this judgment, and declares that no 
freeman shall be imprisoned or detained 
without cause shown, to which he may 
make answer according to law. The court, 
however, and the judges still endeavoured 


tojuphold the usurpation of the crown; 
and consequently the statute 16 Car. I. 
c. 10, was made, which enacted that any 
person committed by the king himself or 
his Privy Council, or any members 
thereof, should have the writ of Habeas 
Corpus granted to him upon demand or 
motion made to the Court of King's 
Bench or Common Pleas, which should 
thereupon, within three court days after 
the return of the writ, examine and deter- 
mine the legality of the commitment, and 
do justice in delivering, bailing, or re- 
manding the prisoner. Still, however, 
new devices were made use of to prevent 
the due execution.of this enactment, and 
eventually the statute 31 Chas. II. c. 2, 
was passed, which is called the Habeas 
Corpus Act, and is fre(iuently spoken of 
as another Magna Charta. This statute 
declares the cases and mode in which this 
writ may be obtained ; and lest this 
statute should be evaded by demanding 
unreasonable bail or sureties for the pri- 
soner's appearance, it is declared by the 
1 W. & M. stat. ii. c. 2, that excessive 
bail shall not be required. (Blackstone, 
Com., vols. i. and iii.) The provisions of 
the 31 Chas. II. c. 2, are extended to 
Ireland by the Irish act, 21 & 22 Geo. III. 
c. 11. 

It has been customary in times of 
alleged danger to suspend the Habeas 
Corpus Act. A suspension of the Habeas 
Corpus Act is effected by an act of parlia- 
ment which empowers the crown, fora 
limited period, to imprison suspected per- 
sons without stating any reason for the 
imprisonment. “ The effect of a suspen- 
sion of the Habeas Corpus Act is not in 
itself to enable any one * to imprison sus- 
pected persons without giving any reason 
for so doing.' But it prevents pei’sons who 
are committed upon certain charges from 
being bailed, tried, or discharged for the 
the time of the suspension, except under 
the provisions of the suspending act, 
leaving, however, to the magistrate or per- 
son committing all the responsibility at- 
tending an illegal imprisonment. It is 
very common, therefore, to pass acts of 
indemnity subsequently for the protection 
of those who either could not defend 
themselves without making improper dis- 
closures of the information on which they 
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acted, or who have done acts not strictly 
defensible at law, though justified by tlie 
necessity of the moment. See 57 Geo. 
III. c. 3 and c. 55, for instances of sus> 
pending acts; and 58 Geo. II. c. 6, for 
one of an indemnifying act” (Cole- 
ridge’s Note on Blitckstone, i. 13G.) 

The statute 31 Chas. II. c. 2, has been re- 
enacted or adopted, if not in terms yet in 
substance, in most of the American States ; 
and the New York revised statutes (vol. 
ii. p. 5G1) provide for relief under the 
writ de hominc replegiando, in favour of 
fugitives from service in any other state ; 
but tliis provision has been held to be 
contrary to the constitution and laws of 
the United States, and void in resi>ect to 
slaves being fugitives from states where 
slavery is lawful. (Kent’s CoinJ) 

The 5G Geo. III. c. 100, which was 
passed “ for more effectually securing the 
liberty of the subject,” after reciting that 
the existing acts only apply to cases of 
imprisonment on criminal charges, enacts 
that if any person is imprisoned, except 
for crime or debt, any baron of the ex- 
chequer, iis well as any judge of either 
bench in England or Ireland, shall, on 
complaint on behalf of the party confined, 
if reasonable cause appear to them, award 
in vacation time a writ of Habeas Corpus, 
returnable immediately before the judge 
awarding the same, or any other judge of 
the same court. 

The statute 31 Chas, II. c. 2, intro- 
duced no new principle into the English 
law. The great charter (Magna Charta) 
declares that no freeman shall be taken 
or imprisoned but by the lawful judg- 
ment of his equals, or by the law of the 
land ( c. 29). i>ora the date of the great 
chpter, at least, if a man was confined in 
prison on a criminal charge, he could 
apply to the Court of King’s Bench for 
the writ of Habeas Corpus ad subjicien- 
dum. This writ was directed to the per- 
son who detained the prisoner in custody, 
and it required him to produce the pri- 
soner in court and the warrant of com- 
nntment, that the court might judge if 
the commitment was legal, and admit him 
to bail, send him back to prison, or order 
hjm to be discharged, according to the 

Circumstances of 3ie case. This writ 
could not be refused. The object of the 


statute of Charles was to prevent the 
abuses which had grown up to the detri- 
ment of this important privilege. 

Habeas Corpus is not a form known in 
the Law of Scotland. The form by which 
a person imprisoned gets his trial brought 
on, or his release if he is not brought to 
trial, is there called ‘ Running Letters.* 
HACKNEY COACH. [Metropoli- 
tan Stage Carriage.] 

IIERETICO COMBURENDO, 
WRIT DE. [Heresy.] 

HAMLET. [Parish.] 

HANAPER, in low Latin hanaperiumt 
a hamper. The Hanaper Office is one of 
the offices of the Court of Chancery in 
which writs and their returns relating to 
the subject are kept. Writs concerning 
matters in which the crown is interested 
are kept in the Petty Bag office. The 
clerkship of the hanaper is a sinecure, 
and is at present held by a clergyman, 
who receives 4G8/. annually. It is said 
that antiently the two descriptions of 
writs above mentioned were separately 
kept in a hamper (hanaperium), and in a 
small sack or bag (parva baga), 

H AND-FASTIN G. [Betrotiiment.] 
HAND -WRITING, PROOF OF. 
[Evidence. 

HARDWARE AND CUTLERY. 
The principal seats of this important 
branch of manufactures are at Sheffield 
and Birmingham. In 1841 the number 
of persons employed in making various 
articles of cutlery in Sheffield and the 
surrounding villages was 8504, and 729 
were employed in making hafts and 
scales in connexion with cutlery. The 
number of file-makers was 2854; 1595 
persons were employed in making various 
other kinds of tools ; 771 in the manu- 
facture of shovels, fire-irons, and other 
descriptions of hardware goods. In Bir- 
mingham and the iieiglibourhood, 5188 
persons were employed in 1841 in the 
manufacture of hardware, 1093 of whom 
were employed in the manufacture of 
tools. There are only a few cutlers in 
Birmingham, and in fact most of the 
cutlery which is made in this country is 
manufactured at Sheffield, including a 
great of the “ I>ondon made” knives 
and razors which are stamped with the 
names of metropolitan cutlers. ^The 



HERALD. 


HARDWARE AND CUTLERY. [ 86 ] 


niiiiiber of cutlers in the metropolis in 
1811 was 657. The population of Shef- 
field increased from 45,755 in 1801 to 
100,597 in 1841, and that of Birming- 
liara and the suburbs increased in the 
same period from 73,670 to 190,542. 
Hence there can bo no doubt tliat the 
staple manufacture of each of these 
places has been greatly extended during 
the present century. Within the last thirty 
years great improvements have been ef- 
fected in the modes of production, and in 
the case of some articles the reduction in 
price amounts to nearly 100 per cent. 

Ill the eight years from 1820 to 1827 
inclusive, the annual average weight and 
declared value of hardware and cutlery 
exported was 10,238 cwts., valued at 
1,274,187/. 

In the seven yeai*s from 1 828 to 1 834 the 
annual average was 14,751 cwts., valued 
at 1,45.5,941/. 


The exports in each year from 1836 to 
the present time were as under 



Cwts. 

£. 

18.36 

. 421,442 

2,271,313 

18.37 

. 267,4.33 

1,460,807 

18.38 

. 305,898 

1,498, .327 

18.39 

423, .537 

1,828, .521 

1810 

. 299,900 

1,. 349, 137 

1841 

. 35.3,348 

1,62.3,961 

1842 

304,240 

1,398,487 

184.3 

343,664 

1,745,619 

1844 

• ■ • 

2,167,673 

1845 Jau. 

5 to June 5 .. 

877,3,55 


In 1836, a year of great mercantile spe- 
culation, the exports of hardware and 
cutlery to the United States of North 
America amounted in value to 1,3 18,41 2/., 
or nearly the value of the whole of the 
hardware and cutlery exported to all 
parts of the world in 1842, in which year 
the exports to the United States amounted 
only to 298,881/. The cessation of the 
demand from this quarter and the de- 
pressed state of the home market in 1841 
and 1842 had a most disastrous effect upon 
the prospects of Sheffield, and about t\vo 
thousand houses in the town became un- 
inhabited. The principal countries to 
which hardware and cutlery was exported 
in 1843 were as follows : — 

% 

United States of North America 448,341 
Germany . • « . 159,889 


East India Company’s 

Terri- £. 

tones and Ceylon 


. 142,607 

British North America 


. 102,260 

France 


. 92,553 

Brazil • 


. 80,070 

British West Indies 


. 80,040 

Italy . 


. 61,992 

Chili . 


. .53.41.3 

Foreign West Indies 


. 48,609 

Holland 


• 47,045 

Russia 


. 44,203 

British Australasia 


. 43,270 

Rio de la Plata 


. 41,005 

Peru • 


. 33,173 

Belgium 


. .30,717 

All other countries 


. 236,331 


Total , . . 1,745,518 


The cutlery manufictured in Belgium 
is superior to that made in F ruiice and 
Germany, but is inferior to the Eiiglisli 
cutlery. A few years ago considerablti 
quantities of Belgium cutlery were im- 
ported into this country for re-exporta- 
tion, and it was discovered that in many 
cases the marks of English mamifac- 
turers were stamped on the articles. 
An act was passed under which goods 
thus surreptitiously marked are forfeited. 
Liege and Namur are the principal 
seats of the cutlery and liardware manu- 
facture. 

Cutlery is an important branch of 
manufacture in France, and is carried'on 
principally at Laiigres, Thiers, Chatelle- 
rault, and St. Etienne. In 1835 the value 
of French cutlery exported amounted 
only to 61,00.5/. 

The number of persons employed in 
the manufacture of hardware and cutlery 
in the United States of Nortli America, 
according to the census of 1840, was 5492. 
Pittsburg is the principal place where this 
manufacture is carried on. 

HAWKER. [Pedlar.] 
HEADBOROUG H. f Constable.] 
HEALTH, PUBLIC. [Public 
Health.] 

HEIR. [Descent.] 

HEIR-LOOMS. [Chattels.] 
HERALD, an officer whose duty, 
during the middle ages, was to carry 
challenges or peaceful messages from one 
prince or nobleman to another, to 
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proclaim peace or war, to lay out the 
lists in jousts or tournaments, to be the 
witness of all combats, whether general 
or particular, and to record in writing 
the names of those who behaved most 
valiantly, to number the dead after battle, 
and specially to supervise all matters 
connected with the bearing of coat- 
urmonr, the marshalling of processions, 
and other state ceremonies. His func- 
tions were something like those of the 
Greek kerux (icZ/pw^), and the Roman 
I'cciaJIs ; but the origin of the name is 
much disputed, and the actual date of 
the institution uncertain. The word 
//cm hh/.s- occurs in the imperial constitu- 
tions ot‘ Frederick Harbarossa, a.i>. 11.52, 
about th(! same time to which the origin 
of heraldry is with most reason assigned. 
The earliest mention of a herald in Eng- 
land is in a pell-roll of the 1 2th Edward 
111.; hut there is little doubt that the 
ollicc existed as early at least as the dawn 
of hereditary coat-armour. The hhiglish 
heralds were first incorporated by Rich- 
ard HI. [Hkralds’ ( k)LnE(.jRj There 
are thn>e orders or grades of heralds, 
namely, kings of or at arms, heralds, and 
pursuivants. They w'ere anciently crea- 
ted with much ceremony, and the mode 
is curiously detailed by Gerard Legh 
apud Upton. “ It is necessary,*^ says lie, 
“that all estates should have couriers as 
tlieir messengers for the expedition of 
their business, whose office it is to pass 
and repass on foot, being clad in their 
prince’s colours ‘parted upright;’ that 
is to say, half of one colour and half of 
another, with the arms of their sovereigns 
painted on the boxes in which they 
carried their despatches, and which were 
fixed to their girdle, on the left side. It 
was not permitted to them to bear the 
arms of their lord in any other manner.” 
“ They were knights,” he adds, “ in their 
oflici's, but not nobles, and were called 
knigbts-caligate of arms, because they 
wore ‘ startuppes’ (a sort of boot or 
gaiter) ‘ to the middle leg.* When they 
had conducted themselves properly in 
this situation for seven years, they were 
made chevaliers of arms, and r^e on 
horseback to deliver their sovereign’s 
messages, clad in one colour, their gar- 
ntents being only guarded or trimmed 


with the colour of their sovereign, and 
bearing their boxes aforesaid, with the 
arms painted on them, on the left 
shoulder, ‘ and not clsewdicro.’ ” From 
these runners and riders the three orders 
of heralds were supplied, and (he cheva- 
lier of arms, having served another seven 
years, was created a pursuivant. The 
herald of the province, to whom lie was 
to he pursuivant, wearing his coat of 
arms, took the candidate by his left hand, 
holding in his right a enp of silver, 
filled with wine and water, and lemling 
him to his sovereign, in tlie presence of 
many witnesses duly summoned for this 
purpose, inquired by what name the pur- 
suivant was to he created ; and upon the 
sovereign’s answer, proclaimed liis style 
accordingly, pouring some of the wine 
and water upon his bare head. He then 
investeil him with the tabard, or herald’s 
coat, emblazoned with the arms of the 
sovereign, hut so that the sleeves hung 
upon his breast and back, and the front 
and hind parts of the tabard over his 
ariiLS, in which curious fashion he was to 
wear it till he became a herald. Strutt 
has given a representation of the pur- 
suivant so attired from the Ilarleian 
MS. 2278, without being aware of the 
distinction. The oath of office v^as then 
administered to him, and lastly (he sove- 
reign presented him with the silver cup 
aforesaid. Having once been made pur- 
suivant, he might be created a herald, 
“ even the next day,” which was done by 
the principal hei ald or king of arms lead- 
ing him in like manner before the sove- 
reign, but bearing a gilt instead of a sil- 
ver cup, and turning the tabard so that 
the sleeves hung in their proper place 
over the arms. A collar of SS was then 
put about his neck, one S being argent, 
or silver, the other sable, or black, al- 
ternately, and when he was named, the 
prince himself poured the wine and 
water on his head, and after the oath was 
administered gave him the cup as before ; 
whereupon the herald cried, “ A largess.” 
The kings of arms were created and 
solemnly crowned by the princes them- 
selves, and distinguished from the he- 
ralds by riclier tabards, the embroidery 
being on velvet instead of satin, gilt col- 
lars of SS, and coronets composed of a 



HEKALDRY. 


HERALDS* COLLEGE. [ 

plain circle of gold surmounted by six- 
teen strawberry leaves, eight of which 
are higher than the rest. 

Modern heralds of ail classes are now 
made and appointed by the earl mai-shal, 
and their functions and privileges are 
much abridged and disregarded. The 
present number in England is fourteen, 
viz. : four kings of arms — Garter, Claren- 
cieiix, Norroy, and Bath. The second 
and third are provincial kings ; Clareii- 
eieux has power over all parts of Eng- 
land south of the Trent, and Norroy 
over all parts north of it. Six heralds- 
Somerset, Chester, Windsor, Richmond, 
Lancaster, and York; and four pursui- 
vants — Rouge Dragon, Portcullis, Blue 
Mantle, and Rouge Croix. In Scotland 
there is one king at arms, named Lyon ; 
and in Ireland one, named Ulster. To 
these regular officers are sometimes add- 
ed, by command of the king to the earl 
marshal, a herald or pursuivant extraor- 
dinary. Such were the heralds Arundel, 
Norfolk, and Mowbray ; and on the oc- 
casion of the funeral of the late King 
William IV., Mr. Albert Woods, son of 
Sir W. Woods, Clarencieux king of 
arms, was created Fitzalan pursuivant 
extraordinary. 

HERAT.DS* COLLEGE, or COI 
LEGE OF ARMS, a corporation founded 
by Richard III. in the first year of, his 
reign by a charter dated the 2nd of 
March, 148.'1, in which he gives to the 
principal officers of the corporation a 
house called Colde Arbor, in the parish 
of All Hallows the Ia^ss, Ivondou. In 
the first year of the reign of Henry VII. 
this house was seized into the king’s 
hands under tlie Act of Resumption as 
the personal property of John Writhe, 
then garter king at arms. During the 
reign of that king and of his successor 
Henry VIII. the heralds made several 
unsuccessful attempts by petition to ob- 
tain a restoration of it, or the grant of 
some other building for their ^neral use. 
IGng Inward VI., in the third year of 
his reign, by a charter dated June 4th, 
confirmed to them all their ancient privi- 
iM^es ; and Philip and Mary, by charter 
ofthe 18th of July, 1554, re-incorporated 
them, and grauted to them Derby House, 
then occupying the site of the present i 
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college on St. Benet’s Hill, near St. Paul’s 
Church-yard. The old building was 
destroyed in the great fire of London, but 
all the books, papers, &c. were Ibrtu- 
nately saved, and removed to the palace 
in Westminster, where tlie heralds held 
their chapters, &c., until the college was 
rebuilt. The corporation consists of the 
three kings at arms — Garter, Clarencieux, 
and Norroy (Bath not being a mem- 
ber) ; six heralds, and four pursuivants. 
[Hek.\ld.] The arras of the college are 
argent, a cross, gules between four doves 
rising azure. Crest, on a ducal coronet, 
Or a dove rising azure. Supporters, two 
lions rampant gardant argent, ducally 
gorged Or. There is a heralds’ college 
in Scotland, composed of Lyon king at 
arms, six heralds, and six pursuivants. 

HERALDRY, the art of arranging 
and explaining in proi)er terms all that 
appertains to the bearing of coats of 
arms, badges, and other hereditary or as- 
sumed marks of honour ; also the art of 
marshalling processions and conducting 
the ceremonies of coronations, instal- 
ments, creations of peers, funerals, mar- 
riages, and all other public solemnities. 

The origin of heraldry, in the first and 
most commonly understood sense, has 
been attributed, by the general consent of 
the l)est writers on the subject, to the ne- 
cessity for distinguishing by some out- 
ward sign, amidst the confusion of battle, 
the principal leaders during the expedi- 
tions for the recovery of the Holy Land. 
But nothing is absolutely known concern- 
ing it beyond the fact that the middle of 
the 1 2th century is the earliest period to 
which the bearing of heraldic devices, 
properly so called, can be traced; and 
the commencement of the 13th, the time 
about which they became hereditary. 

The earliest roll of arms of which we 
have any notice is of the reign of Henry 
III. ; and the reign of Edward I. presents 
us with the earliest heraldic document 
extant. The famous roll of Caerlaveroch, 
a poem in old Norman French, rehearses 
tlie names and armorial ensigns of all 
the barons, knights, &c., who attended 
Edward I. at the siege of Caerlaveroch 
castle. A .D. 1 300. Herald ry is therein first 
presented to us as a system. The prin- 
cipal rules and terms of the art were then 
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in existence, and from about that time the 2. Of Pretension^ those borne by princes 
terms are continually found in the fabliaux who are not in possession of the dominions 
and^ romances of France and England. to which sucli arms belong, but who 
The oldest writer on heraldry whose claim or pretend to have a right to such 
work has descended to us is Nicholas possession, as for instance the kings of 
Upton, ^ whose treatise ‘De Militari England from Edward 111. to George III. 
Otfioio' was composed in the reign of quartered the arms of France. 


Henry V., and translated in that of his 


Arms of Community, being those of 


siiccesvsor by . I uliana Berners, in the work bishoprics, cities, universities, and other 
known as the ‘Boke of St. Albans.* As bodies corporate. ^ 


Upton quotes no earlier authorities, his 
definitions and explanations can only be 


4. Of Assumption, such as are assumed 
by a man of his proper right without the 


looked upon as assertions made nearly grant of his prince, or of a king at arms, 
three hundred years after the origin of As for instance, when a man of any degree 
the practice, and consequently to be whatsoever has taken prisoner in lawful 
believed, or not, according to the discre- war any gentleman, nobleman, or prince, 
tion of the reader. In the reign of he may bear the arms of that prisoner, 
Kveliard III. the English heralds were and transmit them to his heirs for 
incorporated and the College of Arms ever. 

founded, «and in the following century a 5. Arms of such as gover- 

swjirm of writers arose both in France nors of provinces, lords of manors, patrons 
and England, each contradicting the of benefices, &c., add to their family 
other, and wasting much learning and arms, as a token of their superiority, 
research in the most absurd and idle rights, and jurisdiction, 
controversies.^ . fi* Arm?» of Succession, home by those 


On the decline of chivalry the study of who inherit certain estates, manors, &c., 
heraldry beciime gradually neglected, and either bv will, entail, or donation. 


the art, which had formed for centuries 
a portion of the education of princes, and 


7. Arms of Alliance, such as the issue 
of heiresses take up to show their mater- 


occupied the attention of some of the most ual descent. 

learned men in Europe, was abandoned to g. Arms of Adoption, borne by a stran- 
the coach-painter and the undertaker, ger in blood, with the special pci-mission 
while kings of arms and pursuivants were of the prince, applied for in order to 
looked upon as mere appendages of state fulfil the will of the testator who may be- 


looked upon as mere appendages of state 
pageantry, their office ridiculed, and their 
authority defied. 


1 hat the pedantry of such writers as and arras, 


fulfil the will of the testator who may be- 
queath certain monies or estates on con- 
dition of the party’s assuming his name 


Morgan, Feme, Mackenzie, and othersj 


9. Arms of Concession, augmentations 


contributed to these results, there can be granted by the prince of part of his own 
little (joubt. A taste for the critical study ensigns or regalia to such persons as he 
01 aiitnimties generally is now however pleases to honour therewith, 
mving througffout Europe, and the use iq. Arms Paternal and Hereditary, 
^ ^ ^ ^ history and bio- such as are transmitted from the first 

b^phy IS daily becoming .jpaore acknow- possessor to his son, grandson, great- 
S’ 1 1*1. grandson, &c. ; thereby forming complete 

at “ heraldry as now practised and perfect nobility. The son being a 

befi t , gentleman of second coat-armour, the 

^ remarked, comparatively modern, grandson a gentleman of blood, and the 
from those great-grandson a gentleman of ancestry. 
Ao ^ ranee and Germany, ^ ^ These several sorts of arms are dis- 
received authorities played on shields or escutcheons, and on 
are ten classes of arms. banners, the ground of either being called 

whi'oh « ® being those the field, nnd the figures borne upon it the 

i territftrJf ^ annexed to the ordinaries and charges. 

riiones they govern. HEREDITAMENT. [Descent.] 
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IIEUF/DITAS JACENS. [Abey- 
ance.] 

HERESY. This word is the English 
form of the Greek Haeresis {aipemg). 
Tt signifies literally * a choice/ and hence it 
came to denote an opinion on any subject ; 
and it was used to express a sect in 
philosophy. The word occurs in the New 
'I'estament, sometimes simply to denote a 
religious body, and sometimes as a tenn 
of reproach applied to the religious opi- 
nions of persons which differed from the 
opinion of him who used the term. When 
ecclesiastical councils determined what 
was the orthodox or Catholic faith, then 
Christians who would not acknowledge 
the decisions of such councils were called 
Heretics, and their guilt was expressed 
by the term Heresy: those who reject 
Christianity altogether are infidels and 
imhelievers. 

The fifth title of the first book of the 
Code of Justinian contains penalties 
against Heretics, Manichanins, and Sa- 
maritans j which, in some cases, extended 
to death. Heretical books were ordered 
to be burnt. Before the Reformation in 
England heresy was the holding of opi- 
nions contrary to the (Catholic faith and 
the determination of Holy Church: at 
least this is the definition of heresy in the 
statute 2 Hen. IV, c. 15, The court in 
which a man could be convicted of heresy, 
according to the common law, was that 
of the archbishop in a provincial synod. 
After conviction the criminal was deli- 
vered up to the king to do what he 
pleased with him. If the criminal had 
abjured his heresy and then relapsed, the 
king in council, upon a second conviction, 
might issue the writ De Haerctico combu- 
rendo, upon which the criminal was 
Imrnt alive. One Sawtre, it is said, was 
the first man burnt alive for heresy in 
England, and the writ De Haeretico com- 
burendo was formed in his case, l^ut the 
statute 2 Hen. IV. c. 1.5, empowered the 
diocesan alone, without a synod, to com- 
mit a man for heretical opinions, and to 
imprison Iiim as long as he cho.se, or fine 
him ; or if he refused to abjure, or after 
abjuration relapsed, the sheriff, mayor, 
or other officer, who should be present, 
if required, wdth the ordinary or his com- 
missary, when the sentence was pro- 


nounced, was to take the convict and burn 
him openly, without waiting for the king’s 
writ. 

It is unnecessary to mention the sta- 
tutes of Henry VIII. relating to heresy. 
The Reformation was not fully established 
till the reign of Elizabeth, and the statute 
1 hJizabeth, c. 1, declares that the iiersons 
to whom the queen or her successors shall 
give authority to judge of heresies shall 
not declare any matters to he heresies ex- 
cept “ such as heretofore hath been ad- 
judged heresy by the authority of the 
canonical Scriptures, or by the first four 
general councils, or any of them, or by 
any other general council wherein the 
same was declared heresy by tlic express 
and plain words of the canonical Scrip- 
tures, or such as shall hereafter be ad- 
judged heresy by parliament with consent 
of the clergy in convocation.” But there 
is no statute that determines what heresy 
is. After this statute of Elizabeth the 
proceedings in cases of heresy remained as 
they were at common law; for this statute 
repealed all former statutes about heresy, 
which was accordingly punished, after 
the Reformation was fully evStahlishe<l, by 
ecclesiastical censures, and by burning 
alive a criminal who had been convicted, 
in the manner above described, in a pro- 
vincial synod. The writ for burning the 
heretic could not be demanded as a mat- 
ter of right, hut was left to the discretion 
of the crown ; and both Elizabeth and 
James the First, in their disci-etion,thoug]>t 
proper to grant the writ. Elizabeth, it is 
said, burnt alive two Anabaptists, and 
James burnt alive two Arians. 

The stiitute of 29 Charles II. c. 9, abo- 
lished the writ De Haeretico comburendo. 
Heresy is now left entirely to the eccle 
siastical courts ; and the punishment of 
death in consequence of any ecclesiastical 
censure was by that act abolished in 
England. As Elizabeth and James prac- 
tically showed their approbation of burn- 
ing heretics alive, so I^ord Coke (3 Instit- 
c. 5) approves of the punishment. 

At present the ecclesiastical courts pu- 
nish for heresy, when they do punish? 
pro salute antrnae, as it is termed, — that is? 
solely out of regard to the soul of the 
olfender. But it is difficult to say uj 
present what can be called heresy ; 
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it is difficult to say what 
IS exactly the punishment for it. It is 
remarked in the Report of the Criminal 
Raw Commissioners on Penalties and 
Disabilities in regard to Religious Opi- 
nions, 1845 (p. 22), that “ the jurisdiction, 
as it may affect the laity, and clergy not 
of the established church, or indeed as 
administered pro salute animae^ appears to 
militate with the principles contoined in 
modern acts of toleration, that are incon- 
sistent with the infliction of punishments 
for mere opinions with respect to particu- 
lar articles of faith or mode of worship.” 
Indeed there seems no risk in asserting 
that much of the jurisdiction of the eccle- 
siastical (Courts in respect to heresy, whe- 
ther it shows itself in speaking, writing, 
or preaching, has been destroyed by the 
various Toleration Acts. The (h*iminal 
Daw Commissioners see no reason for re- 
taining the jurisdiction of the ecclesi- 
astical courts in matters of heresy, 
‘• except, so far as it may be directed, to 
prevent ministers of the Established 
Church from preaching in opposition to 
the Articles and doctrine of the establish- 
ment of which they receive their emolu- 
ments.” So far as this, there is certainly 
no objection. There ought to be some 
speedy mode of dejmiving a man of these 
einoluinents which he accepts upon certain 
terms, lie who will receive alms [Fuank- 
almoignk], and yet preach against the 
doctrines which he is paid for teaching, 
deserves the reprobation of all mankind ; 
and those who dislike ecclesiastical autho- 
rity most could not be better pleased than 
to see such an offender handed over to his 
brethren to be dealt with in any way that 
the law of the church provides, to which 
the offender has solemnly submitted him- 
self. ^ 

In the year 1845 proceedings were 
commenced in the Arches' Court of Can- 
terbury against the Rev. Mr. Oakley for 
writing, publishing, and maintaining doc- 
trines contrary to the articles of religion. 

. The hi.story of Heresy in England is 
instructive. The change from burning 
nbye to the free expression of opinion on 
i*cugious matters is one of the steps in the 
social progress of England. For some 
ether mattei*s connected with the subject, 
see Blasphemy. 


HERIOT is a feudal service consisting 
in a chattel which is given to the lord on 
the death of a tenant, and in some places 
upon alienation by a tenant. It is stated 
to have originated in a voluntary gift 
made by the dying tenant to his lord and 
chieftain of his horse and arniour. This 
payment was first usual, then compulsory ; 
and at an early period we find the antient 
military gift sinking into the render of the 
best animal (at the election of the lord) 
possessed by the tenant, and sometimes 
a dead chattel, or a money commutation. 

Heriots are either heriots-oustom or 
heriots-service. Where a hcriot is due 
from the dying tenant by reason of his 
filling the character or relation of tenant 
within a particular seigniory, honour, 
manor, or other district, in which it has 
been usual from time immemorial to make 
such renders upon death or alienation, it 
is called heriot-custom : hniot- service is a 
hcriot due in respect of the estate of the 
tenant in the particular land held by him. 

For heriot-custmn the lord cannot dis- 
train, but he may seize the animal which 
he claims as heriot : for herioUservice the 
lord may either seize or distrain. 

Ileriot'Custom formerly prevailed very 
extensively in freehold lauds, but is now 
more commonly found in lands of cus- 
tomary tenure, whether copyholds, — the 
conveiitionary estates in Cornwall, held 
under the duke of Cornwall, — the cus- 
tomary estates called ciistonuinj freeholds 
in the northern border counties,— or lands 
in antient demesne. 

Heriots were known in Fmgland before 
the complete development of the feudal 
system which followed upon the Norman 
conquest. The Normans introduced re- 
liefs without abolishing the analogous 
heriot. 'J'he heregeate (hcriot) is men- 
tioned and fixed by the laws of Canute, 
67, &c. The Dano-Saxon “ heregeat” is 
derived by Spelinan, and after him by 
Wilkins, from herge (more properly here)^ 
army. A more probable derivation would 
be from the word “ herr,” lord. In Scot- 
land, where the render upon the death of 
the tenant is a pecuniary payment, it is 
called “lord’s money,” “hergcld,” or 
herrezeh) ” 

HIGH COMMISSION COURT, 
[Established Church, p. 849.] 
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HIGH CONSTABLE. [Constable.] 
HIGH TREASON. [Treason.] 
HIGHWAY. [Ways.] 

HOLY ALLIANCE. The name com- 
monly given to the convention concluded 
at Paris on the 26th September, 181.5, be- 
tween Alexander, Emperor of Russia, 
Francis, Emperor of Austria, and Frede- 
rick William, King of Prussia. The 
draught of the convention was shown to 
Lord Castlcreagh by the Emperor of 
Russia l)efore it had been seen by cither 
the Emperor of Austria or the King of 
Prussia. (^Debates in Parliament.^ It was 
signed by tlie three princes with their 
own hands, without being countersigned 
by any minister. The document, which 
was first published by Alexander on 
Christmas-day following, commenced by 
an announcement of the intention of the 
subscribing parties to act for the future 
upon the precepts of the gospel ; which 
they define to be those of justice, Chris- 
tian charity, and peace. Then follow 
three articles, which, after stating the 
Scriptural command to all men to con- 
sider one another as brethren, deduce 
from it the inference, that the three con- 
tracting princes will remain united to 
each other by the bonds of a true and in- 
dissoluble fraternity, and that they will 
conduct themselves to their subjects and 
armies as the fathers of families. The 
third article is an invitation to other 
powers to join the confederacy. When 
this treaty was communicated to the Eng- 
lish court, a reply was returned to the 
effect, that the forms of the British con- 
stitution did not permit the king formally 
to accede to it, but that no other power 
could be more inclined to act upon the 
principles which it seemed to involve. At 
this time many liberal politicians through- 
out Europe, especially in Germany, looked 
to the Holy Alliance with most san- 
guine expectations of its happy results. 
Most of the bJuropean princes finally 
became members of the Holy “Alliance. 
At the congress of Aix-la-Chapelle, held 
in ISIS, a declaration was prepared and 
subsequently published which stated that 
peace was the object of the alliance. This 
congress was the first of a se ;ies of con- 
gresses which were held for the purpose 
of regulating the policy of t je Continent, 


and of keeping down especially the Ger- 
man, Italian, and Spanish lil)CTals. [Con- 
gress.] In 1821 England withdrew 
from the political system which the Holy 
Alliance was endeavouring to establish. 
The allied powers had issued a circular 
on the 8th December, 1820, from Trop- 
pan, where they were then assembled in 
congress, to consider the means of putting 
down the revolution which bad just taken 
place in Naples. This note, which was 
addressed to the ministers and charges 
d’affaires at the German and northern 
courts, drew from Lord Castlereagh, the 
then English minister for foreign affairs, 
a despatch addressed to his Majesty’s 
missions at foreign courts, and dated the 
19th January, 1821, in which it was inti- 
mated that this government could not 
acquiesce in the principles announCA^d in 
the circular of the allied princes, or in 
their proposed application. England also 
protested against the invasion of Spain in 
1823. After the death of the Emperor 
Alexander it may be difficult to say 
whether or not the convention so called 
had any substantial existence. 

HOMAGE. [Feudal System, p. 23: 
Fealty.] 

HOMICIDE. [Murder.] 

HOSPITALLERS. Hospitaller, in 
its literal acceptation, means one residing 
ill an hospital, in order to receive the poor 
or stranger ; from the Latin hospiialarius, 
a word found only in the language of the 
lower age. The Knujhts Hospitallers 
were an order of religious formerly set- 
tled in England, who took their name and 
origin from an hospital built at Jerusa- 
lem for the use of pilgrims going to the 
Holy Land, dedicated to St. John. 
first business of these knights was to 
provide for such pilgrims at that hospital) 
and to protect them from injuries and in- 
sults upon the road. They were insti- 
tuted about A.D. 1092, and were very 
much favoured bv Godfrey of Bouillon 
and his successor Baldwin king of Jew* 
Salem. They followed chiefly St. Austin’s 
rule, and wore a black habit with a white 
cross upon it. They soon came into Enf 
land, and had a house built for them 
Loudon A.D. 1100; and from a poor ani 
mean beginning obtained so great wealtn> 
honours, and exemptions, that their Supe* 
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rior here in hlngland was the first lay- 
baron, and had a seat among the lords in 
parliament ; and some of their privileges 
wi re extended even to their tenants. The 
order was suppressed in England. 

There were also sisters of this order, of 
which one house only existed in England, 
at Biicklaiid in Somersetshire. 

Upon many of their manors and estates 
in the country the Knights Hospitallers 
placed small societies of their brethren, 
under the government of a commander. 
'I'liese were allowed proper maintenance 
out of the revenues under their care, and 
accounted for the remainder to the grand 
prior at London. Such societies were in 
oiisequence called Commanderies. What 
were coinnianderies with the Hospitallers 
w ere called Preceptories by the Templars, 
though the latter term was in use with 
])oth orders. 

The Knights Hospitallers had several 
other designations. They were at first 
called Knights of St. John of Jerusalem; 
afterwards, from their fresh place of set- 
' tlemcnt, Knights of Rhodes ; and after the 
loss of that island, a.d. 1 r)22, Knights of 
Malta, from the island which had been 
bestowed upon them by the emperor 
Cliarles V. (Tanner, NotiU Monast.^ edit. 
Nasmith, praif. p. xv. ; Newcourt, Repert, 
Ih.les.^ vol. i. p. 531); ii. p. 199; Dug- 
dale, M'masticon Anylicajiunif new edit., 
vol. vi. p. 780.) 

HOSPITALS. [Schools of Medi- 

ICINE.] 

H()TCHP0T. [Statute of Distri- 
mJTTONS.] 

housebreaking AND BUR- 
GLARY. The derivation of the word 
burglary is quite uncertain. By some 
writers it is supposed to have l)een intro- 
duced by the Saxons, and to be com- 
pounded of hurg, a castle or house, and 
larron or latrOf a thief. But Spelman 
onceives that the term was introduced 
Joto the criminal law of England from 
Normandy, and says that he finds no 
-races of it among the Saxons. (Spelman, 
Aossary, Burglaria,” “ Hamesecken.)” 
le offence of burglary at common law 
> uehned to be “ a breaking and entering 
ii^bt another in the 

nu • intent to commit some felony 
1 ^ same, whether such felonious 
“wnt be executed or not”_ By 1 Viet, 


c. 86, “ night-time” is declared to be from 
nine o’clock in the evening till six o’clock 
the next morning. By dwelling-house 
is meant the actual and personal residence 
of a man. Breaking within the “ curti- 
lage” of a dwelling-house and stealing is 
a different offence. If a dwelling-house 
is feloniously entered at any other time 
than in the night-time, the offence is 
simply house-breaking. Burglary is now 
only punishable with death when violence 
is used : in other cases the punishment is 
transportation for life or for not less than 
ten years, or imprisonment for a term not 
exceeding three years. Stealing in a 
dwelling-house, with menace or threat, is 
felony, and punishable with transporta- 
tion for not exceeding fifteen years nor 
less than ten years, or imprisonnient for 
not exceeding three years. In both cases 
principals in the second degree and every 
accessory before the fact are liable to the 
same punishment as the principal in the 
first degree. The punishment of every 
accessory after the fact (except only a 
receiver of stolen property) is imprison- 
ment for not exceeding two years. 

Committed for burglary in England 
and Wales in the five years from 1835 
to 1839, 1657 ; in the five years from 
1840 to 1844, 2873. In 1837 the capital 
punishment for burglary was abolished, 
except in case of burglary attended with 
violence to persons. The number of per- 
sons committed for burglary under cir- 
cumstances of violence was 84 in the 
seven years ending 1 844. 

Committed for house-breaking in the 
five years ending 1839, 2326 ; in the en- 
suing five years, 3212. 

The number of persons committed’ for 
breaking within the curtilage of dwelling- 
houses aud stealing was 401 in the first 
five aud 405 in the second five of the ten 
years from 1835 to 1844. The increase 
m the committals for burglary and house- 
breaking was 54 per cent, on a compa- 
rison of these two periods. 

HUDSON'S BAY COMPANY AND 
THE PUR TRADE. Intlie sixth cen- 
tury the skins of sables were brought for 
sale from the confines of the Arctic 
Ocean to Rome, through the intervention 
of many different nands, so that the ulti- 
mate cost to the consumer w'as very 
great For several centuries after that 
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time furs could not have become at all 
common in western Europe. Marco Polo 
mentions as a matter of curiosity in 1252, 
that he found tlie tents of the Khan of 
Tartary lined with the skins of ermines 
and sables which were brought from 
countries far north, from the land of 
darkness. But in less than a century 
from that time the fashion of wearing 
furs must have become prevalent in Eng* 
land, for in 13.17 Edward the Third 
ordered that all persons among his sub* 
jects should be prohibited their use un- 
less they could spend one hundred pounds 
a year. The furs then brought to Eng- 
land were furnished by tho traders of 
Italy, who procured them from the north 
of Asia. 

The fur trade was taken up by the 
French colonists of Canada very soon 
after their first settlement on the St. 
Lawrence, and the traders at first made 
very great profits. The animals soon 
became scarce in the neighbourhood of 
the European settlements, and the Indians 
were obliged to extend the range of their 
hunting expeditions, in which tliey were 
frequently accompanied by one or other 
of the French dealers, whose object it 
was to encourage a greater number of 
Indians to engage in the pursuit and to 
bring their peltries, as the unprci)ared 
skins are called, to the European settlc- 
ineiits. When the hunting season was 
over the Indians came down the Ottawa 
in their canoes with the produce of the 
chase, and encamped outside the town of 
Montreal, where a kind of fair was held 
until the furs were all exchanged for 
trinkets, knives, hatchets, kettles, blan- 
kets, coarse cloths, and other articles 
suited to their wants, including arms and 
ammunition. A large part of the value 
was usually paid to the Indians in the 
form of ardent spirits, and scenes of riot 
and confusion were consequently of fre- 
quent occurrence. 

The next stage of the Canadian fur 
trade was when some of the European 
settlers, under the name of Coureiirs dcs 
JBois, or wood-rangers, set out at the pro- 
per season from Montreal in pnoes 
loaded with various articles considered 
desirable by thi> Itidians, and proceeded 
up the river to the hunting-grounds. 
Here they remained for an indefinite 


time, sometimes longer than a year, ca 
rying on their traffic with the Indii 
hunters, and when their outward inve* 
merits were exhausted, they returned, the 
canoes in general loadetl with packs 
licaver'skins and other valuable peltrk 
While engaged in these expeditious son 
of them adopted the habits of the tril 
with whom they w^ere associated, ai 
formed connexions with the Indian w’ 
men. This trade was for some time e. 
trcmely profitable ; the men by w horn 
was conducted, the (^oureurs des Bo\ 
w'ere usually witliout capital, and the 
investments of European goods we 
furnished by the storekeepers of Moii 
real, who drew at least their full pr 
portion of profit from the adventure. Tl 
return cargo was generally more valuab 
than the investments, in the j)roportif 
of six to one. Thus where the iiivcf 
ineiit amounted to one thousand dollar 
and the peltries returned sold for s' 
thousand, the storekeeper first repaid bir 
self the original outlay, and usually s 
cured for himself an equal amount f 
interest and commissions, after which tl 
remaining four thousand dollars we 
divided between himself and the Courei 
des Bois. 

The Hudson’s Bay Company, est 
blished with the express object of procu 
ing furs, was chartered by Charles II. 
1G7(). This association founded several c 
tablishments in America, and hasever sin 
prosecuted the trade under the directi( 
of a governor, dei)uty-goveriior, and a coi 
mittee of management chosen from araoi 
the proprietors of the joint-stock, ai 
resident in London. By this charter tl 
Company obtained, as absolute lords ai 
pro])rietors, all the lands on the coasts ai 
confines of the seas, lakes, and ri^'t^ 
within the Hudson’s Straits, not actual 
possessed by the subjects of any oth' 
prince or state, and the exclusive right 
trading with the Indians. Persons wd 
intruded on the Company’s privileg 
were to forfeit merchandise and ship, 
half to the Crown and one-half to t 
Company. In 1749 the Hudson’s b‘‘' 
Company had only four forts, occupy 
by 120 men, and they were tlircateu^ 
with the deprivation of their charter 
non-user. Their exports for the ten p^' 
ceding years had amounted to 36 , 000 i 
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their establishment expenses and man- 
agement to 157,000/., their imports to 
about 28(),00()/. ; and their net profit was 
estimated at about 8000/. a year. At this 
time the value of the furs imported from 
Canada into Rochelle amounted to 
120 , 000 /. 

The charter of the Hudson’s Bay Com- 
j)any did not extend to Canada, which in 
If) 70 belonged to France, and when Ca- 
nada was ceded to England in 170.3, a 
vast region was opened to the fur traders 
witliout a licence. In 1783 various asso- 
ciations and a number of individuals were 
combined into one great body, the North- 
West Fur (’om[)any. A most interesting 
account of this association is given in Mr. 
Washington Irving’s ‘ Astoria.’ This 
company consisted of twenty-three share- 
liolders, or partners, eornpi’ising some of 
the most wealthy and indnential British 
settlers in (Canada, and employed about 
2000 persons as clerks, guides, interpre- 
ters, and b<)atm{m, or votja(jf'nr.% who were 
distribut'd over the face of the country. 
Snell of the shareholders as took an active 
part were called agents ; some of them re- 
sided at the different ports established by 
the Company in the Indian territory, and 
others at (Quebec and Montreal, where 


New York, and his other partners, were 
induced to relinquish in consequence of 
the war between Great Britain and the 
United States. The activity of the North- 
West Company at length roused the Hud- 
son’s Bay Company. In 1812 the lat- 
ter Company exercised for the first time 
its rights to colonize, by selling a tract 
of land on Lake Winnipeg and the Red 
Jtiver to Lord Selkirk, who introduced a 
considerable number of persons from 
Scotland. An open war wus carried on 
by the partisans of the North-West Com- 
pany for some years against the Hudson’s 
Bay Company. They attacked posts, 
drove away the inhabitants by force, or 
waylaid or destroyed them, lu 1814 the 
Red River settlement was the object of 
attack, and after a war of two years the 
governor, Mr. Semple, with some others, 
were massacred, and the survivors were 
driven away, in 1821 this unfortunate 
state of things was fortunately put an end 
to by the union of the rival companies, 
and the trade has since been prosecuted 
peacefully and successfully. 

To prevent in future the evils of irre- 
gular occupation of the Hudson’s Bay 
Company by private adventurers, an act 
(1 & 2 Geo. IV. c. G()) was passed, the 


^ach attended to the affairs of the asso 
/lation. Tliese active partners met once 
Ji every year at Fort William, one of 
their stations near the Grand Portage on 
Lake Superior, in order to discuss the 
ilVairs of tlie Company, and agree upon 
plans for the future. The young iiicii 
who were employed as clerks were, for 
the must part, the younger members of 
respectable families in Scotland, who 
were willing to undergo the hardships 
Euid ])rivatioiis accompanying a residence 
tor some years in these countries, that 
they might seeur.e the advantage of siic- 
ceedbijr in turn to a share of the profits 
of t(ie undertaking, the partners, as others 
aied 01 retin^d, being taken from among 
those who, as clerks, had acquired the 
"xpenence necessary for the management 
the business. About 180G the hunters 
the North-West Company are supposed 
o have first crossed the Rocky Mountains 
mu to have established posts on the 
lorthern head-waters of the Columbia. 
n 1813 the Company bought Astoria, on 
le Loluoibiu River, which Mr. Astor, of 


preamble of which recites that the ani- 
mosities and feuds of the Hudson’s Bay 
and North-West Companies had for many 
years past kept the interior of North 
America in a disturbed state, and it was 
then enacted that it shall be lawful for his 
majesty to give licence to any company 
or persons for the exclusive privilege of 
trading with the Indians in any part of 
North America, not being part of the ter- 
ritories of the Hudson’s Bay Company, 
or of any of his majesty’s provinces, or of 
territories belonging to tlie United States. 
The act then gives to the courts o.. Upper 
Canada civil jurisdiction over every part 
of North America not within the existing 
British colonies and not subject to any 
civil government of the United States. 
Under this act his majesty is enabled to 
appoint justices of the peace within the 
territories of the Company, and to give 
them civil and penal jurisdiction not ex- 
tending in civil suits beyond 200/., or in 
penal cases to death or transportation. 
When the case is met by this limitation, 
it is reserved for the courts of Western 
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(Upper) Canada. The licences which 
have l>een granted in pursuance of this 
act have been granted to the Hudson’s 
Bay Company. The terms are, that the 
Company shall provide for the execution 
of civil and criminal processes over their 
servants, and that the rules for conduct- 
ing the Indian trade shall be submitted 
to the Crown, and be of such a nature as 
is calculated to diminish or prevent the 
sale of spirituous litiuors to the Indians, 
and tend to their moral and religious im- 
provement. The Company have esta- 
blished missions and schools in various 
parts of their territories. The right of 
the crown to establish any colony within 
the territories assigned to the Company is 
reserved, and also the right of annexing 
any part of such territories to any ex- 
isting colony. 

In the old territories of the Hudson's 
Bay Company, comprehended under the 
charter of 1670, the Company are lords 
of the soil and can sell their lands ; but 
in the parts over which they have ac<|uired 
jurisdiction at a more recent period they 
have no power to hold lauds. 

The posts of the Company stretch from 
the Frozen Ocean and Hudson’s Bay to 
the Pacific on the west, the Columbia 
lliver on the south, and the Atlantic on 
the east. This vast territory is divided 
into four districts, the Northern, Southern, 
Columbian, an^' Montreal Departments, 
in which there are 136 establishments. 
Between the Kocky Mountains and the 
Pacific there are .six permanent establish- 
ments on the coasts and sixteen in the in- 
terior country ; and the Company main- 
tain bix armed vessels on the coast, one of 
which is a steam- vessel. The “ posts" are 
described as stockades with wooden bas- 
tions, and they will accommodate thirty or 
forty persons, but the number of occupants 
is usually only four or five. The enumera- 
tion of the distances between some of these 
posts will give some idea of the vast ex- 
tent of country in which the partners and 
servants of the Hudson's Bay Company 
carry on their operations. From Fort 
William on Lake Superior, to Cumber- 
land House on the main branch of the 
Saskatchewan river, is 1018 miles; from 
Cumberland House to Fort Chepewyan 
on Lake Athabasca is miles ; thence , 
to Fort Kesolu'vion on (ireat Slave Lake I 


is 240 miles. The Mackenzie river flows 
out of this lake, and there are three forts 
on it: the first is Fort Simpson, 338 
miles from Fort Kesolution; Fort Nor- 
man, 236 miles lower down; and Fort 
Good Hope, 312 miles below Fort Nor- 
man, which is the most northerly of the 
Hudson’s Bay Company's forts, is 3800 
miles from Montreal. Yet the clerks in 
charge of these establishments look i^pon 
each other as neighbours. Fort Van- 
couver, about ninety miles from the 
mouth of the Columbia river, is the 
largest of the Company's forts. It com- 
prises an area of four acres, a village of 
sixty houses, stores, mills, and workshops. 
A farm of 3000 acres forms a part of this 
establishment. The Company have, in 
fact, several farms in this quarter, and 
grain and cattle are raised in large quan- 
tities for the use of the Company's ser- 
vants and the supply of the Rnssian- 
Amcrican settlements with provisions. 
Wool, hides, and tallow are exported to 
England. The terms of their charter do 
not permit the Hudson's Bay Company to 
embark their capital in trade, and a sub- 
ordinate Company has tlierefore been 
formed, the members and officers of 
which belong to the Hudson's Bay Com- 
pany, while the capital employed is their 
own. At the colony on the Red River 
the population exceeds .5000, and there is 
a Roman Catholic bishop. 

7’he number of persons in the employ 
of the Hudson's Bay Company in North 
America, on the 1st of June, 1844, was 
1212. In 1837 the (kmipany's service 
consisted of 25 chief factors, 27 chief 
traders, 152 clerks, . and about 1200 
regular servants, besides boatmen and 
hunters occasionally employed. Many 
young men of superior education and 
of respectable family are iu the service 
of the Company. “ If they conduct 
themselves well as clerks, they are pro- 
moted and become traders, and after- 
wards factors. The chief factors and 
chief traders, as they are called, partici- 
pate iu the profits." (Evidence of Sir 
J. H. Felly, Governor of the Hudson’s 
Bay Company.) The administration of 
the Company has been highly beneficial to 
the people within its territories. In 
the countries,” says Mr. Wyeth, “ where 
tile Hudson's Bay Company have exclu- 
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sive control, they arc at peace with the 
Indians, and the Indians are at peace 
amongst themselves.” (Territory of 
Oregon Report.) 

All the furs collected by the Hudson’s 
Bay Company are shipped to London ; 
some from their factories at York Fort, 
and on Moose River, in Hudson’s Bay ; 
other portions from Montreal, and flic 
remainder from the Columbia River. 
The furs taken in the whole of the Ore- 
gon territory are shipped from the Co- 
lumbia. In 1844 the Company imported 
from the whole of their North American 
territories and hunting-grounds 438,398 
skins, of the value of 173,930/. ; of which 
Oregon furnished 01,305 skins, valued at 
43, .5 7 1 /. In 1 845 their importations from 
Oregon have been .57,0>28 skins, valued at 
50,749/. {/CtiiHftiirgh Hmiew, No. 105.) 

The fur sales of tlie Hudson’s Bay 
Company are held every year in the 
montii of March, and being of great 
magnitude, they attract many foreign 
mereJiants to London. The purchases 
of thes(* foreigners' are chiefly sent to the 
great fair in Leipzig, whence the furs are 
distrilmted to all parts of the continent 
of Europe. 

Tlie fur trade is prosecuted in the 
north-western territories of the United 
States l)y an association called the North 
American Fur Company, the principal 
managers of which reside at New York. 
The chief station of this company is 
MichiJimackinac, to which are brought 
all tile peltries collected at the other ports 
of the Mississippi, Missouri, and Yellow- 
stone rivers, and through the great range 
of country extending thence to the Rocky 
Mountains. This Company employs 
steam -boats for ascending the rivers, 
which penetrate ,ywith ease to regions 
*10011 could formerly be explored only 
through the most painful exertions in 
keel-boats and barges, or by small parties 
on horseback or on foot, 

The ermine, called by way of pre- 
eminence “ die precious ermine,” is found 
almost exclusively in the cold regions of 
mrope and Asia. The stoat (which in 
act is idiuitical with the ermine), but the 
ur ot which is greatly inferior to that of 
yne European and Asiatic animal, is found 
orth America. The fur of the ermine 
▼OL. n. 


is of a pure whiteness throughout, with 
the exception of the tip of the tail, which 
is black; and the spotted appearance of 
ermine skins, by which they arc pecu- 
liarly known, is produced by fastening 
these black tips at intervals on the skins. 
The animal is from 14 to 16 inches long 
from the nose to the tip of the tail, the 
body being from 10 to 12 inches long. 
The lu'st fur is yielded by the oldest 
animals. They are taken by snares and 
in traps, and are sometimes shot, while 
running, with blunt arrows. The sable, 
is a native of Northern Europe and 
Siberia. The skins of best quality are 
procured by the Samoieds, and in Yakutsk, 
Kaintehatka, and Russian Lapland : those 
of the darkest colour are the most es- 
teemed. The length of the sable is from 
18 to 20 inches. It has been considered 
by some naturalists a variety of the pine- 
marten. Martens are found in North 
America as well as in Northern Asia and 
the mountains of Kamtchatka : the Ameri- 
can skins are generally the least valued, 
but many among them are rich and of a 
beautiful durk-browu olive colour. The 
fiery fox, so called from its brilliant red 
colour, is taken near the north-eastern 
coast of Asia, and its fur is much valued, 
both for its colour and fineness, in that 
quarter of the world. Nutria skins are 
obtained from South America, and the 
greater part of the importations in this 
country come from the states of the Rio 
de la Plata. These skins are of recent 
introduction, having first become an ar- 
ticle of commerce in 1810: the fur is 
chiefly used by hat-mauufacturers, as a 
substitute for beaver. Sea-otter skins 
were first sought for their fur in tlie 
early part of the eighteenth century, when 
they were brought to Western Europe 
from the Aleutian and Kurile Islands, 
where, as well as in Behring’s Island, 
Kamtchatka, and the neighbouring Ame- 
rican shores, sea-otters are found in great 
numbers. TTie fur of the young animal 
is of a beaiititiil brown colour, but wflien 
olvler the colour becomes jet-black. T'he 
fur is extremely fine, soft, and close, and 
boars a silky glo.ss. Towards the close 
of the eighteenth century furs had become 
exceedingly scarce in Siberia, and it be- 
(Mitue necessary to look to fresh sources 
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for the supply of China and other Asiatic 
countries. It was about the year . 17 80 
that sea-otter skins were first carried to 
China, where they realised such high 
prices as greatly to stimulate the search 
for them. With this view several expedi- 
tions were made from the United States 
and from England to the northern islands 
of the Pacific and to Nootka Sound, as 
well as to the nortli-west coast of Ame- 
rica. The Russians then held and still 
hold the tract of country most favourable 
for this purpose, but the trading ships 
which frequent the coast are enabled to 
procure these skins from the Indians. 
Fur-seals are found in gi’cat numbers in 
the colder latitudes of the southern hemi- 
sphere. South Georgia, in S. lat., 
was explored by Captain Cook in 1771, 
and immediately thereafter was resorted 
to by the colonists of British America, 
who conveyed great numbers of seal skins 
thence to China, where very high prices 
were obtained. The South Shetland Is- 
lands, in o;!'' S. lat., were greatly resorted 
to by seals, and soon after the discovery 
of these islands in 1818, great numbers 
were taken ; in 1821 and 1822 the num- 
ber of seal skins taken on these islands 
alone amounted to 320,000. Owing to 
the system of extermination pursued by 
the hunters, these animals are now almost 
extinct in ail these islands, and the trade 
for a time at least has ceased. The seal- 
fishery, or hniiting, in the Jjobos Islands, 
is placed under restrictive regulations by 
the government of Montevideo, and by 
this means the supply of aiiiinuls upon 
them is kept pretty regular. 

Bears of various kinds and colours, 
many varieties of foxes, beavers, racoons, 
badgei's, minks, lynxes, musk-rats, rab- 
bits, hares, and squirrels, are procured iu 
North America. Of all the American 
varieties, the fur of the black fox, some- 
times called the silver fox, is the most 
valuable ; next to that in value is the fur 
of the red fox, which is exported to China, 
where it is used for trimmings, linings, 
and robes, which are ornamented in spots 
or waves with the black fur of the paws 
of the same animal. The fur of the sil- 
ver-fox is also highly esteemed. This is 
a scarce animal, inhabiting the woolly 
country below the falls of & Columbia 


river. It has long thick fur of a deep 
lead colour, intermingled with long hairs 
white at the t6p, forming a lustrous silver- 
grey, whence the animal derives its name. 
The hides of bisons (improperly called 
biilfaloes), of the sheep of the Rocky 
Mountains, and of various kinds of deer, 
form part of the fur trade of North Ame- 
rica ; and sometimes the skin of the white 
Arctic fox and of the Polar bear are lound 
in the packs brought to the European 
traders by the most northern tribes of 
Indians. 

There is but one species of fur which 
is peculiar to England, the silver-tipped 
rabbit of Lincolnshire. The colour of 
the fur is grey of diflerent shades, mixed 
with longer hairs tipped with wliite. 
This fur is but little used in England, 
hnt meets a ready sale in Russia and 
China ; the dark-coloured skins are pre* 
fi*rved in the former country, and the 
lighter-coloured in Clnna. 

The number of skins imported into this 
country in 1843 was as follows: — 




importud. 

No. 

Homo (Jon- 
sumption. 

Bear . 


11,640 

1,23.5 

Beaver . 


49,(i8S 

52,1)48 

(i'at . • 


5,430 

1,992 

Coney 


60,655 

63,279 

Deer . 


175,804 

79,267 

Ermine 


10.5,847 

89,073 

Fitch 


174.308 

173,44.5 

Fox . 


80,927 

4,120 

Goat . 


512,287 

337,068 

Kid, in the hair 


92,716 

54,744 

dressed 


4-16,372 

444,071 

I jamb, undressed 


1,288,902 

1,332,400 

tanned, &c. 

10,391 

7,34S 

Lynx 


9,853 

6,273 

Marten 


208,881 

182,515 

Mink 


139,156 

88,934 

Musquash . 


865,337 

1,045,713 

Nutria 


836,725 

560, Oh’ 

Otter 


17,825 

145 

Racoon 


381,049 

57,556 
348, 609 

Sheep 


421,390 

Squirrel or Calabar 1,987,965 

1,872,594 

Seal . 

. 

772,695 

771,388 


HUE AND CRY was the old common' 
law process of pursuing with horn ann 
voice all felons and such as had dangof' 
ously wounded another. 
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Though the term has in a great mea- 
sure fallen into disuse, the process is still 
recognised by tlie law of England as a 
means of arresting felons without the 
warrant of a justice of the peace. Hue 
and cry may be raised either by the pre- 
cept of a justice of the peace, or by a pri- 
vate person who knows of the felony; 
who should acquaint the constable of the 
vill with the circumstances and the person 
of the felon : though, if the constable is 
absent, hue and cry may be made without 
licence. When hue and cry is raised, all 
persons, as well constables jis others, are 
bound to join in the pursuit and assist in 
the capture of the felon. A constable 
also who has a warrant against a felon 
may follow him by hue and cry into a 
diiierent county from that in which the 
warrant was granted, without having the 
warrant backed. The pursuers are justi- 
fied in breaking the outer door of the 
h(‘use where the offender actually is, and 
are not liable to any punishment or suit 
if it should appear that the hue and cry 
was improperly raised, but the person 
raising the hue and cry wantonly and 
aialiciously may be severely punished as 
a disturber of the public peace, (lilack- 
stone, (\m.; Stephens, Criminal Jjtw.) 

A printed sheet called the ‘Hue and 
Cry* is issued three times a week from 
the Police Court, Bow -street, which con- 
tains descriptions of property stolen, no- 
tices of robberies, and descriptions of sol- 
diers wlio have deserted. Copies of this 
liaper are sent to the police offices through- 
out tlie couniry. The ‘ Hue and Cry' is 
published at the expense of the Home 
Office, and costs about 1200/. a year. 

hundred. _ [Shire.] 
hundred court. [Courts; 

SUIRE.] 

HUSBAND. [Wife.] 
HYPOTHECATION. [Mortgage; 
Pledge.] 


IPJP'P- [Lunatic.] 
ignoramus. [Indictment.] 

CONTRACT. [Public 

illegitimacy. [Bastakd.] 


IMPEACHMENT. [Attainder.] 

IMPERIAL CHAMBER. [Adlio 
Chamber.] 

IMPORTS AND EXPORTS. [Ba-. 
LANCE OF Trade ; Demand and Sup- 
ply.] 

IMPRESSMENT. [Seamen.] 

IMPROPRIATE RECTORY. [Be- 
nefice, p. .‘141.] 

IMPROPRIATION. [Benefice.] 

IMPROPRIETOR. [Benefice, p. 
342.] 

INCLOSURE. The term Inclosnre 
is applied to the inclosing and partition- 
ing of lands in England and Wales, 
which are comprehended under the gene- 
nil name of Commons or Common Lands. 
A knowledge of the present condition of 
the lands comprehended under this term 
enables us to form a better estimate of the 
state of agriculture in England and its 
capabilities of improvement. We thus 
learn also what was the general condition 
of the lands in England before inclosures 
were made. 

It is necessary to define the terms 
Commons, and Commonable and Inter- 
mixed Lands. Commons or Common 
Lands are lands in a state of nature or 
waste, of which individuals have not the 
severalty. Commonable Lands are those 
lands which during a part of the year 
are in severalty, that is, occupied seve- 
rally by individuals as their own, to the ex- 
clusion for the time of other people. The 
amount of common land in England is 
not known, but it is conjectured that it 
may be about 8,000,000 of acres: the 
total area of England and Wales is sup- 
posed to be about 37,000,000 acres. 

The amount of commonable and inter- 
mixed lands is not known. The nature 
of these commonable and intermixed 
lands may be collected from the follow- 
ing instances. “ There arc mahy parishes 
in the kingdom that consist altogether 
of intermixed or commonable lands ; 
there are others in which there is a great 
intermixture of common land with the 
commonable and intermixed land. The 
township of Barmby on the Marsh in 
Yorkshire contains 1692 acres. There are 
1152 pieces of open land, which con- 
tain 101.5 acres, giving an average size 
of 3 roods and 23 perches, and there are 

H 2 
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352 old inclosuros containing fi77 acres. 
In the parish of Cholscy in llerkshire, 
the total contents of which are 2381 acres, 
there are 2315 pieces of open land, which 
contain 2327 acres, giving an average 
rize of one acre.” This open land gene- 
rally consists of long strips which are so 
narrow that it is impossible to {)lough 
them across. Yet much of this land is 
the best in the kingdom for natural fer- 
tility, and is the oldest cultivated laud. 

There is great variety in tliese com- 
monable lands ; but they may he divided 
into three classes, exclusive of wood-lands. 
First, there is open arable and meadow 
land, which is held and occupied by indi- 
viduals severally until the crop has been 
got in. After the crop has been removed, 
that is, during the autumn and winter, 
it becomes commonable to persons wlio 
have severalty rights in it, and they turn 
on to it their cattle without any limit, or 
without stint, as it is termed. Thus there 
is a divided use in these open lands : in- 
dividuals have tlie exclusive right to the 
enjoyment of one or more of tliese strips 
of open land for a part of the year ; aiiO 
during another part of the year all these 
individuals enjoy this open land in com 
mo'ii. Second, there is o])en arable am 
meadow land that is held in severalt) 
during one part of the year, like the firs 
class; but after the crop is nunoved, it i 
conniionabl. not only to parties who hav 
severalty rights, hut to other classes o 
individuals : these lands are generall* 
called Lammas Lands. 

These commonable rights may belon, 
to a particular class, us a body of freemci 
Oi to all landholders. There is grer 
variety in these two classes as to the sevt 
ralty holdings also. “ There are man} 
cases in which the severalty holding 
varies year by year. There are in these 
open lands what is called a pane of land, 
in which there may be 40 or (K) different 
lots. It is reported to he a remnant of 
an old military custom, when on a certain 
day tlie best man of the parish appeared to 
take possession of any lot that he thought 
fit; if his right was called in question, 
he had to fight for it, and the survivor 
took the first lot, and so tliey went on 
through the parish. Ji, often liappcns 
that in these shifting £• veraUiesthe occu- 


ier of lot one this year goes round the 
vhole of the several lots in rotation ; the 
>wner of lot one this year has lot two the 
icxt, and so on. When these lands are 
.rable lands, they do not change annually, 
)ut periodically, according to the rotation 
)f the crops. Then there is the old lot 
neadow, in which the owners draw lots 
hr the choice. There are a great va- 
•iety of circumstances under which the 
;everalty ownership of these lands shifts 
Tom time to time — but after the severalty 
)wmTship lias ceased, and after the crop 
las been removed, they all become com- 
monable.” 

This is one among many instances of 
the existence of antient usages in Eng- 
land, whicli arc tlie same or nearly the 
•lame as the usages of nations that we call 
barbarous. Tacitus {(rermama, c. 2(j) 
says of the antient German mode of agri- 
culture: “The luiuls, in proportion to 
the number of cultivators, are occupied 
by all in turns, which presently they 
divide among themselves according to 
their rank ( merit). 'IMie extensive plains 
offer fitcility for division. They change 
the cultivated fields yearly ; and there is 
still a superfluity of land.” The meaning 
of Tacitus is not clear, 'riio following pas- 
sage in Gtesar’s account of the Gauls 
(vi. 22) is more distinct : “ They pay no 
attention to agriculture, nor has any man 
a fixed quantity of land and boundaries 
of property : hut the magistrates annually 
assign to the clans and tribes who have 
come together, as much land as they please 
and where they please,and in the next year 
they comped them to move to another 
spot.” Herodotus (ii. 158) says that each 
member of the military caste in Egypt 
hail a certain portion of land assigned to 
him ; but they enjoyed tlu^ lands in a ro- 
tation, and tlie same persons did not con- 
tinue in the enjoyment of the same lands. 
Strabo (p. 315) mentions a custom 

amongst the Dalmatians of making a 
division of tludr lands every eight years, 

“The third class is that of grazing 
lands, where the rights of parties are set- 
tled and defined, the ordinary stinted 
pasture. The commonable lands are snn* 
ject to very great variety and peculiar!^ ♦ 
for instance, in some of these lands t 
right of grazing sheep at all belongs to 
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man called a flock-master, and he has the ! 
power, during certain months of the year, | 
of turning his own sheep exclusively on | 
all the lands of the parish ; or, according | 
to particular circumstances, his right is | 
limited and restricted to turning sheep ' 
upon a certain portion of it, with a view to 
giving parties an opportunity of putting 
in a wheat crop. In those parislies where 
there is a flock-master who has a right 
of depasturing his sheep during a certain 
portion of the year over all the land of 
the parish, it is clear tliat no one can sow 
an^ wdieat without having made a bar- 
gain wdth him for shutting up his own 
particular iields, or some proportion of 
them.” 

“ There is a very large extent of wood- 
land in lliis kingdom that is commonable, 
strange to say, where certain individuals 
have a right during tlie whole year to 
turn on stock, the owner of tlie wood hav- 
ing no means of preserving his property 
except by shutting out other commoners’ 
stock liy custom for some two or three 
years after felling. ’I’liere is that right, 
as also the old right of estover, wliich is 
a very great inconvenience, viz. where 
parties have the right of cutting house- 
hot(?, and plough-hole, and flre-bote, and 
so on in woods belonging, qua wood, to 
another party. There is a great deal of 
land subject to that ruinous custom. 
'IVre are many varieties of these com- 
monable lands, but these are the most 
prominent and remarkable of them.” 

Under such a .system as this, it is ob- 
vious that these common fields must he 
ill cultivated. I'he intermixed lands 
cannot be treated according to the im- 
proved rules of good husbandry. It is 
stated that the simple rc-distribution of 
intermixed lauds*^ now' held in parcels so 
inconvenient in form and size as to be in- 
capable of good husbandry, would in 
many instances raise the fee-simple value 
of the lauds from ISs’. or 17s. an acre to 

It is the opinion of witnesses examined 
^fore the parlianjenhiry committee of 
1844, on Commons* Inclosures, that ju- 
dicious inclosure would make a large 
portion of common lands much more pro- 
ductive. At present open arable lands 
so intermixed that eflectual drainage 


is nearly impossible. One witness says ; 
“ I have had occasion to go over two 
small properties, about 150 acres each; 
one 1 found in 301 different pieces, and 
the other in a little more than a hundred. 

I mention this to show how the lands 
are frequently intermixed ; they are 
therefore farmed at much greater ex- 
pense ; and it is impossible to drain them 
on the present improved mode of drainage, 
inasmuch as other parties are occupying 
the furrow by which the water should pass 
off.” In the Slidland counties, w here there 
are these open arable fiedds, the course is 
two crops and a fallow, and every third 
year tlie flocks run over the whole field. 
The same Avitness considers that a fourth 
of all the open arable land is at present 
totally unproductive. In cases where 
common arable fields have been sub- 
divided and allotted, “ the great im- 
provement is, that in the first place every 
man has his allotment, and he deals wiffi 
it as he pleases ; he drains it, and crops 
it upon a proper course of cropping ; he 
puts it in seed and keeps sheep upon it ; 
he grows turnips and clover, or whatever 
he tiiiiiks proper.” The same witness is 
of opinion that the average improvement 
in the value of common fields which 
have been inclosed is not less than 25 
per cent. Indeed, tlie evidence that was 
jn’oduced before the committee establishes 
to a degree beyond what otherwise would 
be credible?, the immense inconvenience 
and loss which arise from the sj^stem of 
iutennixed lands, and their being also 
subject to commonage. 

As to Common Rights, that is, rights 
of pasture and so forth on commons or 
waste lands, they are described gene- 
rally under Common, Riohts of. As to 
the common pasture lands, they also re- 
quire an improved management. It is 
stated that commons are generally over- 
stocked, partly in consequence of persons 
turning out more stock than they have a 
right to do, and partly by persons putting 
tlieir stock on the common who have no 
right. In consequence of commons being 
overstocked, they are profitable to no- 
body; and a rule for regulating the 
quantity of stock would therefore be be- 
neficial to ail persons who are entitled to 
tliis right of couuuon. Violent disputes 
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also frequently arise in consequence of solely to lands held in severalty during 
the rights of parties to commonage not some proportion of the year, with this 
being well defined. It is the' opinion of exception, that slips and balks inter- 
competent judges that very great advan- veiling between the cultivated lauds may 
tage would result from stinting those be inclosed.*’ The lands which cannot 
parts of commons tliat are not worth in- be inclosed under the provisions of this 
closure ; and that “ it would be in many act are “ the uncultivated lands, the 
instances highly desirable to inclose por- lands in a state of nature, intervening 
tions of a common for the purpose of between these cultivated landvS, beyond 
cultivation, and to allot such portions of those that are fairly to be considered as 
it, whilst it would be impolitic to do more slips and balks.” However, it was stated 
than stint other portions of it.” A stint in evidence before the corninittee of the 
may be defined lo be “ the right of pas- House of Commons in 1 844, that a large 
turage for one animal, or for a certain extent of common and waste land has 


number of animals, according to age, size, 
and capability of eating.” 'Fhe commons 
in fact are not now stinted by the levant 
and coucliant right, a right which cannot 
be brought into practical operation ; and 
besides this there are many commons in 
gross. [Common, Rights of.] 

Inclosures of land have now been going 
on for many years. It is stated that since 
18t)0 about 2000 inclosure acts have 
passed ; and prior to that time about ICOO 
or 1700. It seems doubtful from the evi- 
dence whether the ItiOO or 1700 com- 
prehend all inclosure acts passed before 
1800 . These inclosure acts (with the 
exceptions which will presently be men- 
tioned) are private acts, and the expense 
of obtaining them and the trouble attend- 
ant on the carrying their provisions into 
efieci have <'t’ten prevented the inclosure 
of commons. 

In 1886 an act (6 & 7 Wm. IV. c. 115) 
was passed for facilitating the inclosure 
of open and arable fields in England and 
Wales. The preamble to the Act is as 
follows: — “Whereas there arc in many 
parishes, townships, and places in Eng- 
land and Wales divers open and common 
arable, meadow, and pasture lands and 
fields, and the lands of the several pro- 
prietors of the same are frequently very 
much intermixed and dispersed, and it 
would tend to the improved cultivation 
and occupation of all the aforesaid lands, 
&c., and be otherwise advantageous to the 
proprietors thereof, and persons interested 
therein, if they were enabled by a general 
law to divide and inclose the same,” &c. 
Inclosures have been made under the pro- 
visions of this act, but the powers which 
it gives are limited, for the “ act applies 


been illegally inclosed under the provi- 
sions of the act, and tlie persons wlio hold 
such lands have no legal title, and can 
only obtain one by lapse of time. The 
chief motive to this dealing with com- 
mons appears to have been, that they thus 
got the inclosure done cheaper than by 
applying^ to Parliament for a private 
act. 

In 1844 a select committee of the House 
of Commons was appointed “to inquire 
into ;the expediency of facilitating the 
inclosure and improvement of commons 
and lands held in common, the exchange 
of lauds, and the division of intenriixed 
lands, and into the best means of prori* 
ding for the same, and to report their opi- 
nion to the House.” The comnnttee made 
their report in favour of a general inclo- 
sure act, after receiving a large amount 
of evidence from persons who are well 
acquainted with the subject. Tiie extracts 
that have been given in this article are 
from the printed evidence that was taken 
before the select committee. 

In pursuance of the recommendation of 
the committee, an Act of Parliament was 
passed in 1845 (8 & 9 Viet. c. 118), the 
object of wliich is thus stated in the pre- 
amble : “ Whereas it is expedient to fa- 
cilitate the inclosure and improvement of 
commons and other lands now subject to 
tlie rights of property which obstruct cul- 
tivation and the productive employment 
of labour, and to facilitate such exchanges 
of lands, and such divisions of lands inter- 
mixed or divided into inconvenient par- 
cels, as may be beneficial to the respective 
owners; and it is also expedient to pro* 
vide remedies for the defective or incom- 
plete execution and for the non«xecution 
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of powers created by general and local j 
acts of inclosure, and to authorize the re- i 
iiewal of such powers in certain cases,” &c. ! 

It is not Avithin the scope of this article j 
to attempt to give any account of the pro- ; 
visions contained in the KJO sections of 1 
this act; but a few provisions will be 
noticed that arc important in an econo- 
mical and political point of view. 

The 1 1th section contains a compre- 
hensive description of lands which may 
be inclosed under the act ; but tlic New 
Forest and the Forest of Dean arc entirely 
excepted. The 14th section provides 
that no lands situated within fifteen miles 
of the city of London, or within certain 
distances of other towns, which distances 
vary accxirding to the population, shall 
be subject to be inclosed under the pro- 
^ isions of this act without the previous 
authority of parliament in each particular 
case. 'I'he IStli section provides against 
inclosing town greens or village greens, 
and contains otlier regulations as to them. 

‘loth section provides that an allot- 
nienl for the ])urposes of exercise and 
»'(n:reation for the inhabitants of a neigh- 
f)ourhf>o(l may be required by the com- 
missioners under the act, as one of the 
ternis and conditions of an inclosure of 
such lands as are mentioned in § 3(). 

The 108th section makes regulations 
its to ‘‘ the allotment which upon any in- 
closure under this act shall be made for 
the labouring poor,” and (sect. 109) “ the 
allotment wardens (appointed by sect. 
108 ) shall from time to time let the allot- 
ments under tlieir management in gar- 
dens not exceeding a quarter of an acre 
each, to such poor inhabitants of the 
parish for one year, or from year to year, 
at such rents payable at such times and 
on such terms and conditions not incon- 
sistent with the provisions of this act, as 
they shall think fit.” Section 112 pro- 
vides for the application of the rents of 
allotments ; the residue of which, if any, 
lifter the payments mentioned in this 
section liave been defrayed, is to be paid 
to the overseers of the poor in aid of the 
poor-rates of the parish. 

Sections (147, 148) provide for the 
<iXchanges of lands not subject to be in- 
cluded under this act, or subject to be iii- 
cioscd, as4o which no proceedings for an 


inclosure shall be pending, and for the 
division of intermixed lauds under the 
same circuifistauces. 

Under section 152 the commissioners 
are empowered to remedy defects and 
omissions in awards under any local act 
of inclosure, or under the 6 & 7 Wm. IV. 
c. 115; and under section 157, the com- 
missioners may confirm awards or agree- 
ments made under the supposed authority 
of b & 7 Wm. IV. c. 115, if the lands 
which have been illegally inclosed or 
apportioned or allotted, shall be within 
the definition of lands subject to be in- 
closed under this act. 

The provisions of this act seem to be 
well adapted to remedy the evils that 
arc stilted in the evidence before the select 
committee; and there can be no doubt 
that agriculture will be greatly improved, 
the productiveness of the land increased, 
and employment given to labour by this 
judicious and important act of legisla- 
tion. The ‘ London Gazette,’ of August 
22nd, 1845, notified the appointment by 
the secretary of state of two Commission- 
ers of Inclosures. 

( Report from the Select Committee on 
Commons' InelosurCy together with the 
Minutes of Evidence and Index. The 
Keport is accompanied with Maps wliich 
explain various parts of the ’evidence. 
A complete digest of these minutes of 
evidence would form a very instructive 
article on the state of agriculture in Eng- 
land. The little that has been here at- 
t(*mpted is of necessity very incomplete. 
The witnesses appear to agree in the 
main, but there are some ditfercnces of 
opinion which a reader of the minutes 
will not fail to sec.) 

INCOME TAX. [Taxation.] 

INCUMBENT. [Bknkiice.] 

INDENTURE. [Deed.] 

INDIA LAW COMMISSION. The 
act of the 3 & 4 Wm. IV. c. 85, by which 
the privileges of the blast India Company 
are regulated, provides for the establish- 
ment of a Law Commission in India. 
The r)3rd section recites that it is expe- 
dient, subject to such special arrange- 
ments as local circumstances may require, 
Uiat a general system of judicial establish- 
ments and police, to which all persons 
whatever, as well Europeans as natives, 
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may be subject, should be established in 
the East Indies, and that such laws as 
may be applicable in common to all 
classes of the inhabitants, having a due 
regard to the rights, feelings, and peculiar 
usages of the people, should be enacted, 
and that the laws, and customs having 
the force of laws, should be ascerta'^ned 
and consolidated. For this purpose the 
appointment of a commission of five 
members was authorised, to be called 
“The Indian liUw Commissioners.” 
They were to report from time to time, 
and to suggest such alterations as they 
should consider could be beneficially 
made in the courts of justice and police 
establishments, in the forms of judicial 
procedure and laws, due regard being 
liad to the distinction of castes, difference 
of religion, and manners and opinions 
prevailing among ditferent races, and in 
different parts of India. J3y subjecting 
the hhiropean population of India to the 
same system of laws as the native popu- 
lation, the iiifluetice of the opinion of the 
former in the administration of justice 
will prevent abuses to w^hich the latter 
might be exposed without having the op- 
portunity of urging their complaints in 
this country. IMr. T. 13. Macaulay 
was the chief member of the first com- 
mission. The report of a penal code 
was presented to the Governor-Gene- 
ral on the ‘5lh of .Iiine, 18.‘35. The 
ground-work of it is not taken from any 
system of law in force in India, though 
crimpared with and corrected by the 
practices of the couuti'y. The principles 
of the British law, the French code, and 
the code drawn up by Mr. Livingston for 
the State of liOmsiana, are the founda- 
tions of it. Most of the articles which it 
contains are accompanied with illustra- 
tions to facilitate the application of the 
law, and it is thus a statute-book and a 
collection of decided cases. This report 
was signed by Messrs. Macaulay, J. M. 
Macleod, (L W. Anderson, and F. MilJett. 
The progress of the present commissioners 
in dealing with the general law of India 
has not been published. {Penal ('ode, 
Parliamenfart/ Paper, 1838, No. G73.) 

INDICTMEN1’. In its Latinized 
form this word is Indictainentuin, which 
is probably from “ ind'^'are.” to indicate 


or exhibit. An indictment is defined by 
Blackstone to be “ a written accusation 
of one or more persons, of a crime or 
a misdemeanor, preferred to and pre- 
sented upon oath by a grand jury.” 
[Jury.] The accusation is at the suit, 
that is, in the name and on the behalf of 
the ' crown. The grand jury are in- 
structed in the articles of their impiiry 
by a charge from the presiding judge, 
and then withdraw to sit and receive 
bills of accusation, which are presented 
to them in the name ol' tlie crown, 
hut at the suit of any private person. 
An indictment is not ])roperly so called 
till it has been found to he a true hill 
by the grand juryr: when presented 
to the grand jury it is properly called 
a hill. The decision of the grand jury 
is not a verdict upon the guilt of the 
accused, hut mertdy the expression of 
their opinion that from the case made by 
the prosecutor the matter is lit to lx» pre- 
sented to the common jury, and therefore 
ill conducting the inquiry the evidence 
in support of the accusation only is heard. 
If the grand jury think the accusation 
groundless, they indorse upon the hill 
“ not a true bill,” or “ not found if the 
contrary, “ a true hill and in finding a 
true hill twelve at least of the grand jury 
must concur. Antiently the words “ ig- 
noramus” and “ hilla vera” w’<,*r<; used lirt’ 
the like purposes. When a hill is found 
to he a true bill, the trial of the accused 
takes place in the usual form ; and when 
the bill is found not to he true, or, as it 
is frequently called, “ ignored,” the ac- 
cused is discharg<*d, hut a new hill may 
be preferred against him before the same 
or another grand jury. SomiUimes, when 
the hill is ignort'd on account of some slip 
or error, the judge will direct the accused 
to be kept in custody, in order to prevent 
him from escaping from justice. An in* 
dictmeiit may he exhibited at any time 
after an offence is committed, except m 
those cases where a time is limited by sta- 
tute. (4 Blackstone, Com.) 

INDORSKE, INDOUSEMKNT, I>- 
DOKSEIi. lExcuANfiK, }}jLi. or. I 
INIXrC'I'lON. (HUNKMCK, p. •'i-f’J 
INFAMY (from tho Roman infamiii} 
in English law is not easily defined. 
Certain offences were formerly com 
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gidered such that conviction and judg- 
ment for such oflences rendered a man 
infamous and incompetent to l)c a witness. 
But the endurance of the punishment, 
pardon, or reversal of the judgment, re- 
stored a man's competency as a witness. 
The 9 Geo. IV. c. 23, § 3, enacts, that 
when a man convicted of a felony shall 
have undergone the legal punishment for 
it, the effect shall be the same as a pardon 
under the Great Seal ; and (§4) no mis- 
demeanour, except perjury or suborna- 
tion of perjury, shall render a man an in- 
competent witness after he has under- 
gone his punishment. The 6 & 7 Viet, 
c. 85, enacts that no man shall be ex- 
cluded from giving evidence, though he 
may have been convicted of any crime or 
offence. [Evidenck, p. 800.] 

Certain offences enumerated in the 7 & 
8 Geo. IV. c. 29, § 9, are infamous 
crimes, with reference to the provisions 
of that act. Though infamy does not 
disqualify a man from being a witness, 
it may be urged as an argument against 
his credibility. 

Tlie only satisfactory definition of in- 
famy would be a permanent legal inca- 
pacity to which a man is subjected in con- 
sequence of a conviction and judgment for 
an offence, and which is not removed by 
suffering the punishment for the olfence. 
By 2 Geo. 11. c. 24, § (i, persons who are 
legally convicted of perjury or suborna- 
tion of perjury, or of taking and asking 
any bribe, are for ever incapacitated from 
voting at the elections of members of 
parliament. They are therefore infa- 
mous ; they labour under infamy : and 
have lost part of their political rights. 

The Koman term infamia is the origin 
of our term inhimy. Infamia followed 
m some cases u j^u condemnation for cer- 
tain offences in a judicium publicum ; and 
m other cases it was a direct conse- 
quence of an act, as soon as such act be- 
came notorious. Among the cases in 
^hich infamia followed upon condemna- 
tion were, insolvency, when a man's goods 
yere taken possession of by Ins creditors 
in legal form and sold; the actio furti, 
^ndvi bonorum raptorum ; actio fiduciae, 
pro socio, tutelae, &c. In all these eases 

judicial sentence, or something analo- 
Sous to it, was necessary, before infamia 


could attach to a person. Among the 
cases in which infamia followed as an im- 
mediate cbnscquence of acts which were 
notorious are the following : the case of 
a woman caught in adultery, of a man 
being at the same time in the relation of 
a double marriage, of prostitution in the 
case of a woman, or when a man or 
woman gained a living by aiding in pro- 
stitution. The consequence of infamia 
was incapacity to obtain the honours of the 
state, and probably the loss of the suffrage 
also; and it was perpetual. The infamis 
was still a citizen (civis), but he bad lost 
his political rights. The infamous man 
was also under some disabilities as to his 
so-called private rights- He was limited 
by the Praetor's edict in his capacity to 
postulate (that is, take the initial mea- 
sures for asserting or defending his rights 
in legal form), to act as the attorney of 
another in such cases, to be a witness, and 
to contract marriage. 

The rules of Koman law as to infamia 
are chielly contained in the Diyesty iii 
tit. 1 and 2. (See Savigny, System des 
heut. Mom. MecJtls, ii. § 75-83; Becker, 
Ilandbuch der Mom. AUert/tuvuTi ii. ^121 ; 
Puchta, liistUntioneiit ii. 441.) 

INFANT. [Age.] 

INFANT IIEIK. [Descent.]- 

IN FANTICI DE. The practice of put- 
ting infants to death, or exposing tbeni, 
has existed in many countries from the 
remotest periods on record. Both in the 
Grecian states and among the Romans 
the exposure of infants was a common 
practice; and it does not appear that 
it was punished by any legal penalty- 
The difficulty of maintaining children 
must always have been one motive for 
infanticide, or the exposure of children. 
Aristotle (Politicay vii. 15, ed. Bekker) 
proposes the following regulation : — 
“ With respect to the exposure and nur- 
ture of infants, let it be a law that no 
infant shall be brought up wliich is im- 
perfectly formed ; but with respect to the 
huAber of children, if the positive mo- 
rality do )»ot permit it, let it bo a law that 
no child that is born be exposed ; for in- 
deed the limit to procreation has been de- 
termined. But if any children should be 
horn in ceusequence of cohabitation con- 
trary to tliese rules, abortion should be 
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procured before the fcetus has perception 
and life, for that which is right and that 
which is not wdll be determined by per- 
ception and life.” This is perhaps the 
meaning of the passage in Aristotle ; but 
it is not free from difficulty, and it has 
been variously explained; but so much 
is certain, that he recommends the procur- 
ing of abortion in certain cases. Plato, m 
his ‘ RepubUc’ (v. p. 25) recommends expo- 
sure of the infants of the poor, and imper- 
fectly formed children : he also recom- 
mends abortion. It does not appear that 
any legal check was put on the practice of 
exposing children among the Uonians till 
the time of Valentinian and his colleagues 
( f -W., viii. tit. 51 (52), ^ 2) ; though 
the enactment of Valentinian refers to an 
existing penalty, and the penalty is not 
mentioned in the title here referred to. 
It is a disputed point whether the doctrine 
of Paulus (Diij. 25, tit. 3, “ l)e Agnos- 
cendis et alendis liberis,” &c. § 4) is to be 
considered a moral precept or a law ((lib- 
bon, Decline and Fully ch. xliv. note 1 14). 
Paulus says, “ It is the opinion (or 
my opinion, “ videtur”) tliat a man must 
he <^oiLsidered as causing death, not only 
if he s»iltbcate.s an infant, but if he casts 
the iuffiiit away, or refuses it food, or ex- 
jKJses it in public i)laces to obtain that 
compinssion which he himself has not.” 
This seems to imply that the legal con- 
clusion w^as, th It any of those acts was 
equivalent to killing a child. Now, though 
exposure of infants was common among 
the Koinan.s, and for a long time was 
not punished, it cannot be inferred that 
direct means of depriving an infant of 
life vere not punished, at least in the 
time of Paulas. The judgment of Paulus 
therefore would make child-exposure a 
punishable offence. The adoption of this 
maxim into the legislation of Justinian 
must be considered as giving to it the 
efficacy of a law. On the subject of 
child-murder among the Romans, see 
Rein, Criminalrecht der Fumer, p. 439, and 
the modern writers referred to in his note. 

In modern times, the practice is per- 
mitted in many countries. In China, or 
at least in some parts of the empire, a 
large proportion of the female population 
are put to death as soon as they are boro. 
Among the Hindus it was practised to 


a very great extent, till the Marquis 
Wellesley, when appointed Governor* 
General of India, used every possible ex* 
ertion to put a stop to it. ny the perse- 
verance of Major Walker and others his 
endeavours w'cre successful, though mi- 
happily for only a short time, for Bishop 
Heber observes that “since that time 
things have gone on very mucli in the 
old train, and the answer made by the 
chiefs to any remonstrances of the British 
officers is, ‘ Pay our daughters’ marriage 
portions, and they shall live’ ” ( Narrative 
o f a Journeif in Upper India^ and Hindu 
Infanticidey by E. Moor, E.R.S., 1811 ; 
including Walker’s Report). Of tlie is- 
land of Ceylon, Heber also remarks that 
in 1821 “ the number of males exceeded 
that of females by 20,01)0 ; in one district 
there were to every hundred men only 
fifty-five women, and in those parts whore 
the numbers were equal the population 
was almost exclusively Mussulman.'^ 
Here also, as in Hindustan, the difficulty 
and expenses of educating female children, 
and the small probability of their marry- 
ing without some portion, while a single 
life is deemed disgraceful, are the motives 
leading to the perpetration of the crime. 
Among the Mohammedans the practiw 
is not discountenanced, though the neces- 
sity for it is greatly lessened by the habit 
of producing abortion. In the numerous 
islands of the Pacific, infanticide is prac- 
tised to such an extent, that some of them 
have at times, when pestilence has contri- 
buted its influence, been nearly depopu- 
lated. When Cook visited OUiheite, he 
found its population to be upwards of 
200,000 ; but in the early part of this cen- 
tury it was reduced to between 5000 and 
6000, and this principally from the prac- 
tice of murdering their offspring. Mr. 
Ellis {Poh/nesian Researches) says that 
he does “ not recollect having met with a 
female in the island, during the whole 
period of his residence there, who had 
been a mother, while idolatry prevailed, 
who had not imbrued her hands in the 
blood of her offspring.” One of the con- 
sequences of the introduction of Chris- 
tianity and civilization into heathen coun- 
tries has been the decrease or cessation of 
this abominable custom. 

Infanticide is common among the na* 
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tive tribes of Brazil. {London Geog. 
Journal, ii. 198.) 

In Christian countries, although infan- 
ticide is regarded with tlie deepest abhor- 
rence, and is visited with the extreme 
severity of the law, the expense and trou- 
ble of maintenance, and the fear of shame 
and loss of reputation, are motives suffi- 
ciently powerful for the occasional perpe- 
tration of the crime. 

It is one of tlie most difficult questions 
of medical jurisprudence to establish the 
murder of a child lately born, 'fhe chief 
points for decision are, — 1st, whether the 
infant, the subject of inquiry, was born 
dead or alive ; and 2iid, whether its death 
was the result of violence or of natural 
•'auses. 

To establish the former point it is ne- 
cessary to prove, first, that the infant was 
not born before the €?id of the sixth month 
after conception, because before that time 
a foetus cannot be deemed capable of 
maintaining an independent existence, or 
to be what is called viable. This being 
proved from the size and form of the 
child, the decision whether it was born 
alive or not must generally rest on the 
ooiiditiou of the lungs and heart, in which 
certain remarkable changes are prcxluced 
as soon as respiration in the air has coin- 
nienccd. The result of many experi- 
ments has established C(?rtain rules by 
which the fact of tlie child having breath- 
ed after birth can in general be ascer- 
tidned. In more dillicult cases the weight 
of tlie lungs and their specific gravity re- 
quire to be (‘.^arnined. 

The signs of a child having lived after 
birth, which are to he found in the heart 
and other parts, supply no positive in- 
formation unless life has continued for at 
least a day, and ten the lungs alone will 
always suffice for decision. We need not 
consider the evidence required to prove 
whether a child born alive was murdered 
Of died from natural causes, for it must 
bo similar in all respects to that which is 
necessary in cases of homicide. 

If the result of the evidence be that 
me child was born alive, and that it was 
destroyed, tlie offence is murder, and 
punishable accordingly. 

• a, child (that 

If she has felt the child move within 


her), it is murder if she take, or any per- 
son administer to her, or use any means 
with intent to procure abortion. But in 
enses where the woman is not (piick with 
child, the offence is punishable at the 
discretion of the court by transportation 
for any term not exceeding fourteen or 
less than seven years, or imprisonment 
with or without hard labour for any term 
not exceeding three years; and if the 
offender be a male, he is to be once, 
twice, or thrice publicly or privately 
whipped (if the court shall think fit), 
under 9 George IV. c. 31. But this sta- 
tute hjis been amended, and an attempt 
to procure abortion is now punishable, 
under 1 Viet. c. 8.5, with transportation 
for life or any term not less than fifteen 
years, or imprisonment for a term not 
exceeding three years. 

The murder of bastard children by 
the mother was considered a crime so 
difficult to be proved, that the statute 21 
.James I. c. 27, made the concealment of 
the death of a bastard child absolute evi- 
dence that it had been murdered by the 
mother, except she could prove, by one 
witness at least, that it had been actually 
born dead. This law was repealed by 
the 43 (Jeorge III. c. 58; and this act 
also was repealed by the statute 9 George 
I V. c. 3 1 . 1 1 is enacted by § 1 4 of this last 
act that if “ any woman '' be delivered of 
a child, and shall, by secret burying or 
otherwise disposing of the dead body of 
the said child, endeavour to conceal the 
birth thereof, every such oftender shall 
be guilty of a misdemeanour, and shall be 
liable to be imprisoned, with or without 
hard lalx)ur, in the cominoii gaol or 
house of correction, for any term not ex- 
ceeding two years; and it shall not be 
necessary to prove whether the child died 
before or after birth: provided that if 
any woman tried for the murder of her 
child be acquitted thereof, it shall be 
lawful for the jury to find, in case it shall 
so ap|)ear in evidence, that she was de- 
livei^d of a child, and that she did, by 
secret burying or otherwise disposing of 
the dead body of such child, endeavour 
to conceal the birth thereof, and there- 
upon the court may pass such sentence as 
if she had l)een convicted upon an indict- 
ment for the concealment of the_ birth. 
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A like act (10 Geo. IV. c. 34, § 97), ap* 
plies to Ireland. 

There are institutions in this country, 
as well as many other European countries, 
which have been founded with the view 
of restraining infanticide, of which an 
account is given in the article Foundling 
Hospitals. 

The legislative provisions for the pre- 
vention of infanticide, and the existing 
laws upon the subject, which have been 
established in most of the countries of 
which we have any knowledge, are clearly 
and concisely stated in Dunlop’s edition 
of Beck’s * Elem(*nts of Medical Juris- 
prudence,* pp. 185-194. 

In the five years from 1 835 to 1 839, 
the total number of persons committed 
for trial or bailed in England and Wales 
for “ concealing the birth of infants,” was 
224; and in the five years from 1840 to 
1844 the number was 30^;. In 1 844, the 
number was 87, which was considerably 
higher than the average. 

In the ten years from 1835 to 1844 in- 
clusive, the number of persons tried for 
"“attempts to procure the miscarriage of 
women*’ increased from 21 in the first 
five yeai's to 31 in the last five years. 
This offence is much more common than 
the numbers here mentioned would lead 
any one to suppose. 

In the throe years 1838-9-40 the num- 
ber of child. ?n murdered undiT the ai 
of one year was 76 , and of these there 
were 14 in the metropolis; 20 in Wilts, 
Dorset, Devon, and Somerset; 5 in 
Cheshire and Lancashire; 10 in Sussex, 
Hants, Berks, and parts of Kent and 
Surrey not included in the metropolitan 
district. Out of the above number (76) 
the number of “infants ’’.was 61. 

The number of infants murdered 
1840 was 18, 5 of whom were illegitimate. 

In Scotland the crime of infanticide is 
called child-murder. If a child be de- 
stroyed in the womb, it is the separate 
offence of procuring an abortion. It is 
not under statutory regulations, but may 
be the subject of accusation, trial, and 
proof according to the rules of practice 
and evidence applicable to any other kind 
of murder. “ Concealment of pregnancy ** 
has been, since the 49 Geo. HI. c. 14, a 
separate off*ence, for which a person may 


be brought to trial ; and not an alternative 
which the jury may find in a charge of in- 
fanticide. The punishment is imprison- 
ment not exceeding a term of two years. 

INFANTRY is a name given to the 
soldiers who serve on foot. It is imme- 
diately derived from the Italian word 
fante^ which, though in strictness denoting 
a child, is in general applied to any young 
person. From the latter word comes yh/i- 
taccinof and this is the origin of JhHtassi/iy 
a name 'which was once commonly applied 
to a foot soldier. During the time that 
the feudal system w'as in vigour, the nu- 
merous dependants of the nobility served 
in the 'W'ars, for the most part, on foot ; 
and being called children, because they 
were so considered witli respect to their 
patron lords, or to the towns from whence 
they W'ere drawn, the Mord infantry be- 
came at length the general name for that 
species of troops. Bo(*caccio, who wrote 
in the fourteenth century, designates by 
the word fanicria the men who marched 
on foot in rear of the cavalry. 

Among tlie antient nations of Europe 
the foot soldiers constituted the chief 
strength of the armies. In the best days 
of the Grecian and Roman stut(.‘S battles 
were mainly won by the force and disci- 
pline of the phalanges and legions, and 
the number of the infantry in the field 
far exceeded that of the cavalry. The 
cavalry were then, as at present, employed 
chietly in protecting tlie wings of the 
army and in completing the victory which 
had been gained by the former. Most of 
the writers on tactics, f)-om Folard down- 
w^ards, express a decided preference in 
favour of the infantry. 

The antient Franks, when they left the* 
forests of Germany, were accustomed to 
march and fight on foot ; and they per- 
severed in this practice even after they 
had obtained possession of the country of 
the Gauls, which abounded with horses. 

In this country the greater part of the 
Anglo-Saxon forces consisted of infantry* 
the cavalry being foi-med of the thanes, 
or rich proprietors of the land : the i0‘ 
fantry were divided into heavy and light 
armed troops ; the former being provide^ 
with swords and spears and large ova 
shields, and tlie latter having only spears, 
clubs, or battle-axes. 
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But soon after the time of Charlemagne ! 
the institutions of chivalry began to be 
generally adopted in the kingdoms of 
Europe. "I'hese led to freciucnt and 
splendid exhibitions of martial exercises 
on liorseback, in presence of the princes 
and assembled nobles; and the interest 
inspired by the achievements of the 
knights on those occasions was naturally 
followed by a high regard for that order 
of men. By degrees the cavalry, which 
was composed of persons possessing rank 
•and property, ami completely armed, ac- 
<piired the reputation of being the princi- 
pal force in war ; and the foot soldiers, 
ill armed and disciplined, were held in 
comparatively small estimation. 

From the capitularies of the French 
kings of the second race it appears that 
tlic foot soldiers who served in the armies 
of France consisted of slav(‘s and ft§ed 
serfs : the latter were either peasants or 
artilicers, who, for the benefit of the 
army, occasionally exercised their parti- 
cular trades, as shoeing horses, forming 
intrenchments, &c. ; and, in action, like 
the men of the inferior class, were em- 
ployetl as skirmishers or light-armed 
troops. Similarly the infantry of this 
couiitr} , for some time after the (/onquest, 
consisted of the yeomanry, vassals and 
dependants of the feudal tenants; and 
occasionally foot soldiers were engaged 
by the kings, under indentures, to serve 
in the wars. The English 1 roops at that 
time wore a plain iron helmet called a 
harinci, and a linen doublet stuffed with 
wool or cotton j their arms were gene- 
rally pikes, but frequently they had 
SW()rd.s and hatlle-axes. 

Under the third race of kings in France, 
the possessors of liefs were not compelled 
to furnish infantry for the armies ; and ii 
Jippears that lliis duty was then imposec 
on the towns. 'J'he troops thus raised were 
obliged to serve only in or near the towns 
to which they belonged ; or, if they were 
niaivlied to a considerable distance from 
thence, tliey received pay^. In the reigr 
of Philip A ugustus this militia must have 
been very mmieroiis ; for in some districts 
It was formed into legions, and was com- 
loanded by persons of distinction. At the 
oattle of Bovines (1214) the municipal 
“iilitia formed the first line of the French 


.rmy, but it was defeated by the German 
nfantry, which was more numerous, and 
iven then of better quality than that of 
>auce. 

lu 1448 Charles VII. instituted themi- 
itia denominated Francs Archers^ which 
consisted of 16,000 foot soldiers armed 
with bows. But this body existed only 
bout forty years, when it was suppressed 
>y Louis XL, who formed a standing 
anny of 10,000 French infantry, to which 
were joined 6000 Swiss ; and subsequently 
^haries VIII. added a large body of Lans- 
quenets, or German infantry. The repu- 
tation of the native troops in France 
:ecms to have been then at a low ebb ; 
for Brantbine, in his JJiscmirs dcs Colo^ 
•lehj describes them as being mostly the 
refuse of society — men witli matted hair 
and beards, who fi)r their crimes had had 
lunr shoulders branded and their ears 
cut off'. On the other hand the Swiss 
soldiers were inured to discipline ; they 
were protected by defensive armour and 
formed into deep battalions, in which state 
they were able to render the shock of 
cavalry entirely unavailing. Large di- 
visions of these troops acwmpanied the 
army of Charles VIII. into Italy, in 1494, 
where their good conduct and discipline 
greatly contributed to raise the reputation 
of the infantry to its antient standard. 

The superiority of this class of troops 
consists in their being able to act on 
ground where cavalry cannot move ; and 
it is obvious that the latter must, at all 
times, have been nearly useless in the at- 
tack and defence of fortified castles or 
towns. Even when the cavalry were held 
in the highest estimation it was some- 
times found convenient for the knights to 
dismount and act as infantry. Froissart 
relates that at the battle of Cressy the 
English troops were formed in three 
lines, consisting of men-at-arms who 
fought on foot and were tlanked by 
archers. At Poictiers and Agincourt also 
the men-at-arms engaged in a similar 
manner. 

The Spanish soldiery, probably from 
being almost constantly engaged in war- 
fare with the Moors, had early acquired 
considerable reputation ; and the gallantry 
of the trof'ps on foot, in keeping the field 
after the cavalry had retired, has been 



INFANTRY. 


INFORMATION. 


[ 110 ] 


supposed, though this opinion of the ori- 
gin of the name is now rejected as fanci- 
ful, to have been commemorated by the 
designation of infantry, which was be- 
stowed upon them, it is said, in consequence 
of their having been headed on that occa- 
sion by an Infanta of Spain. The great 
share which the Spanish forces had in 
the wars carried on both in Italy and 
Flanders during the reigns of Ferdinand, 
Charles V., and Philip II. ; their steady 
discipline, and the success which resulted 
from the association of musketeers with 
pikemen in their battalions, caused the 
infantry of Spain to be considered, dur- 
ing many years, as tlie best in Europe. 
But the rivalry in arms between the Em- 
peror Charles V. and Francis 1 . of France, 
and the connection of Henry VIII. of 
England with both, led, in the several 
states of those mouarchs, to the adoption 
of the improvements which had been in- 
troduced by the Spaniards. It may be 
added that tlie practice of keeping up 
standing armies composed of men trained 
in the art of war under a rigid system of 
discipline, together with the universal 
adoption of the musket, has now brought 
all the infantry of Europe to nearly the 
same degree of perfection. 

Id the British army there are 99 regi- 
ments of infantry and I brigade of ritie- 
men. The number of commissioned offi- 
cers in thet ' legimeiits is usually 39, non- 
commissioned officers 04, rank and file 
800, making the total strength of a regi- 
ment 903. The charge of fifty-one regi- 
ments of infantry in 184.^), averaged 
26,5.5G/. each. The cost of the three regi- 
ments of foot-guards in the same year 
was as follows : — 'fhe Grenadier Guards, 
with 9G commissioned and 177 non- 
commissioned officei'S, and 2080 privates, 
cost 8G,08l/. The Coldstream Guards and 
the Scots Fusileer Guards each consisted 
of G1 commissioned and 109 non-commis- 
sioned officers and 1280 privates, and 
cost 53,011/. There are several colonial 
corps the charges of which are defrayed 
by this counti'y by a parliamentary vote. 
In 1845 the number of infantry in the 
pay of the United Kingdom was 91,737 
of all ranks (3879 commissioned officers 
and G486 non-commissioned officers, and 
81,372 rank and fiJt ' and their charge for | 


the year amounted to 2,697,376/. There 
were besides twenty-three | regiments of 
infantry, consisting of 26,073 officers and 
men, on service in the East Indies, the 
charges of which, amounting to 703,934/., 
were defrayed by the East India Com- 
pany. The number of infantry in the 
armies of the great European powers is 
as follows: — Prussia, 87,25G; Russia, 
500,000; Austria, 270,000, and the pro- 
portion of infantry to cavalry is as to 
1 ; and France has 100 regiments of in- 
fantry of the line. 

INFANT SCHOOLS. fScnooLs.] 

INFANT witnesses: [Age.] 

INF'OKMATION, • an accusation or 
complaint exhibited before the Court of 
King’s Bench, against a person for som(‘ 
misdemeanor. It differs from an indict- 
ment [Indictment] principally in this, 
th# an indictment is an accusation found 
by the oath of a. grand jury, whereas an 
information is simply the allegation of the 
person who exhibits it. Informations 
are of two sorts : those which are partly 
at the suit of the king, and partly at that 
of a subject ; and secondly, such as are 
in the name of the king only. Informa- 
tions, which arc partly at the suit of the 
king and partly at that of a subject, are 
generally exhibited upon penal statutes, 
which impose a penalty on the offendcT. 
if he is convicted, one part of which is 
for the king and the otlier part for the 
informer. But no such information, Avheii 
the penalty is divided between the in- 
former and the crown, can be brought 
by any common informer when one year 
after the commission of the offence is ex- 
pired ; nor can it be brought on behalf of 
the crown after the lapse of two years 
more ; nor when the penally is originally 
given to the king only, can it be brought 
when two years since the commission of 
the offence have expired (31 Eliz. c. 5). 

Infonnations exhibited in the name of 
the king alone are either filed ex-olficio 
by the king’s attorney-general at his ()WD 
discretion, when they are called ox-odiejo 
informations; or they are exhibited io 
the name of the king by some private 
person or informer, and are filed by 
master of the crown office. Kx-officio 
informations are filed in the case of 
misdemeanors which disturb the 
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government, or interfere witli the dis- 
charge of his kingly office. Those filed 
by the master of the crown office relate 
to riots, batteries, libels, which disturb 
tlie public peace, but do not directly tend 
to disturb the king’s government. No 
information can be filed, except those in 
the name of the attorney -general, without 
the leave of the court of King’s Bench, 
and the application for leave must be sup- 
ported by affidavits which the party com- 
plained of has an opportunity of answer- 
ing. When any information is filed, it 
must be tried in the usual way by a petit 
jury in the county in which the olfence 
was committed. (Blackstone, Com. 307 ; 
4 & T) Will, and Mary, c. 18.) 

When it is necessary for the court of 
elnoicery to interfere with the regulation 
or luanagement of any charity, the at- 
torney-general as informant, on the rela- 
tion of some person (who is called the 
relator), files an information in the court 
of chancery for the purpose of bringing 
tlK* case Ixdbre the court. This is simply 
call(‘(l an information ; the other infor- 
mations hero mentioned art\distiuguished 
by the name of criminal informations. 

If the olfice of attorney-general is 
vacant, the solicitor-general has power to' 
file informations. 

INFORMER. An informer is a man 
wlio lays an information, or prosecutes 
any person in the King’s courts for some 
otl'ence against the law or a penal statute. 
Sucii a person is generally called a com- 
mon iji former, because he makes a busi- 
ness of laying informations for the 
purpose of obtaining his share of the 
penalty. [Invoumation.] Persons arc 
induced to take the trouble of discovering 
offences, for which a pecuniary penalty 
is inflicted on the offender, by the pro- 
mise of the reward ; and if the penalty is 
impos(*d for the public interest, he who 
Jnakes the offender known does the public 
a service. But still, the business of a 
oonimon informer is looked on with dis- 
bko, and he who follows it is generally 
ocspisod ; and, perhaps, the character of 
^^mrnon informers is generally such that 
mp' deserve all the odium they receive, 
fnoy stand in a like situation to the com- 
mon hangman. This dislike of informers, 
*mply as such, is one of the anomalies of 


society, who hate their benefactor. The 
real foundation of the dislike, however, 
among those who can form a just judg- 
ment of things is, not the act of informa- 
tion, but the devices, tricks, and mean- 
nesses to which a man must often resort in 
order to know the facts on which his infor- 
mation must be founded. It is the same 
principle which leads us often to condemn 
a man for making certain statements in 
public, not because of the statements, but 
because of the means by which he may 
have obtained his knowledge. When a 
penalty is too heavy, or when the law 
that imposes it is generally disliked by 
the people for any reason, good or bad, 
the popular dislike finds a definite object 
in the informer who gives effect to the 
law. The legislature that made the penal 
law is overlooked, because the legislature 
is a number of persons : the informer is 
one, and his agency is seen and felt. 

In absolute governments there are spies 
and political infbmers, who are the tools 
of a government which has no rule 
but its own pleasure. Some people have 
been dull enough to confound all in- 
formers in one class; not seeing that 
there is a difference between an informer 
wlio helps to give effect to a law, and an 
informer who helps a tyrannical govern- 
ment to entrap and punish persons sus- 
pected of disaffection to the government 
or of designs against it. 

INHERITANCK. [Descent.] 

INJUNCTION. An injunction is a 
writ issuing by the order and under the 
seal of a court of equity, and is of two 
kinds, remedial and judicial. 

The remedial writ is used for the fol- 
lowing purposes among many otliers : to 
restrain parties from proceeding in other 
courts, from negotiating notes or bills of 
exchange, to prevent the sailing of a ship, 
the aUeiiation of a specific chattel, to pre- 
vent waste by felling timber or pulling 
down buildings, the infringement of pa- 
tents or copyright, to repress nuisances, 
and to put an end to vexatious litigation. 
The writ of injunction is useful in stop- 
ping or preventing wrongs for whicli the 
ordinary legal remedy is too slow. 

The remedial writ of injunction is again 
distingnisJM^d as of two kinds, the special 
and the common injunction, botli of 
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which are obtained on motion before the 
court. 

As a general rule, no injunction will be 
granted except there is a bill already filed. 

Special injunctions are usually obtained 
before appearance upon motion in court, 
supported by a certificate of the bill hav- 
ing been filed, and an affidavit verifying 
the material circumstances alleged in the 
bill of complaint ; but in pressing cases, 
where the court is not sitting, tiie process 
will be granted upon petition supported 
in like manner. 

Special injunctions are also obtained 
upon the merits disclosed by the answer 
in those eases which do not appear to he 
of so urgent a nature that mischief may 
ensue if the plaintiff were to wait until 
the bill is answered. The special injunc- 
tion granted upon the merits after answer 
continues until the hearing of the cause. 

The writ called the common injunction 
only stays proceedings at common law ; 
and in the first instance it only stays ex- 
ecution, and does not stay trial if issue be 
joined ; but it may by affidavit be imme- 
diately extended to stay trial. 

The common injunction and the injunc- 
tion extended to stay trial continue in 
force until the defendant has fully an- 
swered the plaintiff's bill, and the court 
has made an onler to the contrary. The 
defendant therefore cannot apply to dis- 
solve this i.ijunetion until he has put in 
a full answer ; but the special injunction 
before answer continues until answer or 
further order, and conse(iuently tlie de- 
fendant may move upon affidavits to dis- 
solve a special injunction before putting 
in his answer. 

It would be useless, in an article of 
this description, to state the various rules 
which govern the practice of the courts 
as to granting, extending, continuing, or 
dissolving injunctions. They are laid 
down at length in the various books of 
practice, and do not admit of compression. 

The judicial writ of injunction issues 
subsequently to a decree, and is a direc- 
tion to yield up, to quit, or to continue 
the possession of lauds, and is described 
as being in tlie nature of an execution. 
This writ, however, is virtually abolished 
by the statute 11 Geo. IV. and 1 Win. 
iV. c. .56, sec. 11, rule 19, which gives 


the - writ of assistance at once, in such 
cases rendering the intermediate steps by 
injunction, attachment, &c. unnecessary. 

The Roman Interdictum was in many 
respects similar to the English injunction. 
[Interdictum.] 

INJUNCTION, SCOTLAND. [In- 

TERDicrr.] 

INNS OF COURT AND OF CHAN- 
CERY. When the houses of law were 
first established seems very doubtful ; but 
the fixing of the Court of Common Fleas 
at the palace at W\^stjninsier appears 
greatly to have contributed to their ori- 
gin. This brought together a number of 
persons wlio (as Spelman says) addicted 
tlicmselves wholly to the study of the 
laws of tlie land, and, no longer consider- 
ing it as a mere subordinate science, soon 
improved the law and brought it to that 
condition which it attained under King 
Edward 1. They punffiased at various 
times certain house's between tlie city of 
London and the palae'e of Wostniiuster, 
for the combined advantage of ready 
access to Westminster and of obtaining 
provisions from London. “ For their 
liberties and privileges’* (observes Mr, 
Agard, in an essay written in the end of 
the seventeenth century), “ I never read 
of any granted to them or their houses : 
for having the law in their hands, I doubt 
not but they could plead for themselves, 
and say, as a judge said (and that rightly), 
that it is not convenient that a judge 
should seek his lodging when he comctli 
to serve his prince and his country^.” 

In Fortescue’s time there were four 
inns of court and ten inns of chancery, 
the former being frequented by the sons 
of the nobility and wealthy gentry, and 
the latter by merchants and others who 
had not the means of paying the greater 
expenses (amounting to about “twenty 
marks” per annum) of the inns of court 
The first were called apprenticii nobi- 
liorcSy the latter apprenticii only. 

On the working days, says Fortescue, 
in his ‘De Laudibus Legum Anglh*** 
most of them apply themselves to the 
study of the law ; and on the holy days 
to the study of Iloly Scripture. Bat it 
appears that they did not entirely ueglecj 
lighterpursuits, for, says the same learnt 
author, they learn to sing and to exercise 
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themselves in all kind of harmony, and 
they also practise dancing and other no- 
blemen’s pastimes. He says they did 
everything in peace and amity, and al- 
though the only punishment that could 
be inflicted (as is the case now) was ex- 
pulsion, they dreaded that more than 
other criminal offenders fear imprison- 
ment and prisons. The inns of court, for- 
merly called “ hostels,” are Lincoln’s Inn, 
the Inner Temple, the Middle Temple, 
and Gray’s Inn. 

The Inner Temple, as well as the Middle 
Temple, ow(is its name to the Knights Tem- 
plars, who appear to have established 
themselves here about the year 1185, and 
called tlieir house the New Temple. 
After the dissolution of that order, it was 
granted to the Knights of St. John of Je- 
rusalem by King Edward III., and was 
soon after, according to Dugdale, demised 
by them to “divers professors of the 
common law that came from Thavye’s 
Inn, in Ilolhurne.” 

I’lie cliureh, which is common to lx)th 
societies, was founded by the Templai’S, 
upon the model of that of the Holy Se- 
pulchre at Jerusalem, and was consecrated 
in 1185, and dedicated to the Virgin 
Mary. It consists of a round tower at 
the western entrance, and three aisles run- 
ning east and west, and two cross aisles. 
'Fliis church has been recently restored 
and beautified. 

Besides these four inns of court, there 
are eight inns of cliancery, which are a 
sort of daughter inns to tlie inns of court. 
They are now only used as cliambei*s, and 
are principally inhabited by solicitors and 
attorneys. Two belong to Lincoln’s Inn, 
namely, Furnival’s Inn and Thavye’s 
Inn ; the former of these two has lately 
■)eeti rebuilt, and has a front towards 
iIoll>orn ; it comprises upwards of 100 
sets of chambers. Four belong to the 
lemple, Clifford’.s Inn, Clement’s Inn, 
Inn, and Lyon’s Inn. All these 
Temple liar, near the Strand. 
1 he remaining two, Staple Inn and Bar- 
narcl s belong to Gray’s Inn. Most 
^ Ihe inns of chancery have a hall, in 
Some of Avhich dinners are provided and 
kept, as in the inns of court ; but 
<l^alify the student to 

Wllod to the bar. 

>'0U II. 


Each inn of court is governed by its 
iwn benchers, or “aiitients,” as they 
were formerly called, who fill up the 
vacancies in their own body. Any bar- 
rister of seven years’ standing may be 
elected a bencher ; hut that honour is 
now' usually conferred only on cjueen’s 
counsel. The Benchers of each inn 
exercise the power of calling to the bar 
the members of their own inn. [Bar- 
RiSTKR.] They also exercise the power 
of disbarring a barrister, that is, depriv- 
ing him of the privileges which they have 
conferred by calling him to the bar, if 
they sec sufiicieiit reason for such a pro- 
ceeding. 

INQUEST. [CoRONKR.] 

INSANITY, LEGAL. [Lunacy.] 

INSOLVENT is, literally, a man who 
cannot pay his debts. But a man is not 
properly called insolvent till he has 
been found to be so by the process to 
which he is liable under the insolvent 
acts, if he does not pay his creditors. 
Statutes have from time to time been 
pa.ssed for the purpose of releasing from 
prison, and sometimes from their debts, 
persons whose transactions have not been 
of such a nature as to subject them to the 
Bankrupt Laws. These statutes have 
been passed for a limited time only, and 
have been continued by subsequent enact- 
ments. 

The Insolvent Law of England was 
consolidated by the 7 George IV. c. 57, 
continued by the 1 Wifliam IV. c. 38, 
and since by annual statutes for one year. 
It was somewhat modified by I and 2 
Victoria, c. 110. The law is administered 
by commissioners appointed by the crown, 
in a court called the Insolvent Debtors’ 
Court, and three of the commissioners 
from time to time make circuits, and give 
their attendance at the assize towns or 
other places where prisoners may be or- 
dered to appear. [Circuits.] 

By the 1 & 2 Viet. c. 110, no person 
can be arrested upon mesne process in 
any civil action, except in certain cases 
specially provided for by the act. 

The general object of the law as to in- 
solvency is to release the debtor from pri- 
son, to free his person from liability as to 
debts contracted previous to his discharge, 
but to make all his present and future ac- 
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qiiiml proj)erty available for the benefit of 
his creditors. Wliere new creditors have 
a claim on the insolvent’s subsequently 
acquired property, which is of such a 
nature that it cannot l)c taken in execu- 
tion, it may be necessary to apply to a 
court of equity, which in administering 
such estate of a deceased insolvent, will 
pay the creditors subsequent to the insol- 
vency first, and then the creditors prior 
to the insolvency. 

It is not easy to state the law and prac- 
tice as to insolvency at present, in conse- 
quence of several acts having been re- 
cently passed in a great hurry, and in 
consequence of the last act having only 
just come into operation. 

From August, 1842, to August, 1845, 
three acts have been passed relating to 
insolvent debtors : these are 5 8c 6 V’ict., 
c. lid; 7 ScS Viet, c. 9(5; and 8 & 9 
Viet, c. 127. 

The act 5 Sc (5 Viet, c. 11(5, which 
came into operation 1st November, 1842, 
enabled a person who was not a trader 
within the meaning of the bankrupt laws, 
or a trader who owed debts wliich 
amounted in the whole to less tlian 300/., 
to obtain by petition a protection from 
the Court of Bankruptcy in London or 
the commissioners of the District Courts 
of Bankruptcy in the country, from all 
process whatever (except under a judge’s 
order), eith(!r against his person or pro- 
perty until the case was adjudicated by 
the court. In the interim the insolvent’s 
property was vested in an official assignee 
appointed by the court. If, on the hear- 
ing of tlie petition, the commissioner 
were satisfied with the allegations wliich 
it contained, and that the debts were not 
contracted by fi’aud, breach of trust, or 
by any proceedings for breach of the 
Ja s, he was empowered to make a final 
order for the protection of the petitioner 
from all process, and to cause his estate 
and effects to be vested in an official as- 
signee, together with an assignee chosen 
by the creditors. The commissioner 
might also, if he thought fit, make an 
order for carrying into effect such pro- 
posal as the petitioner might have set i 
forth in liis petition, and direct some al- 
lowance to be made for the support of 
the insolvent out of his effects. 


The act 7 & 8 Viet., c. 9(5, passed 9th 
August, 1844, is entitled ‘ An act to 
amend the law of Insolvency, Bank- 
ruptcy, and Execution.’ It enacted that 
any prisoner in execution upon judgment 
in an action for debt, who was not a 
trader, or whose debts, if a trader, were 
under .300/., may, without any previous 
notice, by petition to. any court of bank- 
ruptcy, be protected from process and 
from being detained in prison for any 
debt mentioned in liis scliedule ; and if so 
detained, the commissioners of any bank- 
ruptcy court may order his diseliarge. 

The property of tlu* insolveut may 
be seized for the beiudit of his credit- 
ors with the exception of the wearing 
apparel, bedding, and otlier necessaries 
of the petitioner (the insolvent under 
7 Sc S V’^ict. c. 9(5) and bis famil}, and 
the working tools and implejnents of 
the petitioner not exceeding in the wliole 
the value of 20/. Under the 7 Sc S Vic, 
c. 9(5 (§ 39) if a petitioner for protection 
from process (pursuant to the provisions ol' 
that act) shall wrongfully and fraudulently 
omit in the schedule, wliieli schedule he 
is required to make (5 Sc (5 Vic. e. 1 1 (5 ), 
any property whatsoever, or retain (ir 
exempt out of such schedule any wearing 
apparel, bedding, or other necessaries, 
property of greater value than 2<)/., he 
shall, upon being duly convicted thereof, 
he liable to be imprisoned and kept to hard 
labour for any period iiote.\ceediiig thre(' 
years. 

The 7 & S Vic. c. 90 made a great ;d- 
teration as to debts under 2n/. The 'i.'tl) 
section is as follows; “Whereas it r: 
expedient to limit the present po>^cr <>( 
arrest upon final process, be it enacted. 
That from and after the passing of this 
act, no person .sliall be taken or chargc(j 
in execution upon any judgment obtainc 

any of hei* M ajesty ’s superior courts, o 
in any county court, court of requests, o 
other inferior court, in any actiou for tie 
recovery of any debt wherein tlw! sun 
recovered »hall not exceed the sum of 
exclusive of the costs recovered by suc‘ 
judgment.” The 58th section providet 
that upon application to a judge, of 
of the superior courts of law at ^ 
minster, or to the court in which 
judgment as is mentioned in section 



INSOLVENT. 


INSOLVENT. 


[ 115 ] 


shall have been obtained, all persons in 
execution at the time of passing this act 
be discharged, M’hcn the debt exclusive 
of costs did not exceed what is specified 
in the 57tli section. Accordingly, such 
persons, on making application pursuant 
to the 58th section of this act, were dis- 
charged from prison in England and 
Wales. 

The consequences of the legislation 
contiiiued in the 5 7th and TiSth sections 
of 7 & 8 Viet. c. DO, were these. All 
persons who were in confinement for 
debts under 20/., exclusive of costs, might 
get tlieir liberty ; luit the judgment upon 
>vhic)i the debtor was taken in execution 
remained in force (§ 58), and the judg- 
ment ereditor or creditors had their rc- 
iiiedy and execution upon every such 
judgnu'nt against the property of the 
debtor, just as they might have had if 
he had never been taken in execution 
upon such judgment. The 59th section 
gave to the judge who should try such 
cause (^§ 58), being either a judge of one 
ol’ the superior courts or a barrister or 
attorney at law, power to imprison tlic 
defendant (debtor) for such times as are 
mentioned in § 58, if he should appear 
to ha ve been guilty of fraud in contracting 
tlu; debt, or had contracted it under the 
other circumstances mentioned in the 
.VJth section. 

'fhe amount of debts in England and 
Wales under 2i)/. must always form a 
very considerable proportion of all the 
<Iel)ts that are at any time due iu Eng- 
land and Wales. Such debts comprehend 
a large part of tlic dealings of shopkeep- 
ers Liiid petty tradesmen ; probably in a 
very laigc number of cases debts under 
20/. may comprehend every debt that is 
due to a large l^ody of petty tradesmen. 
The tradesmen no doubt do in many cases 
give credit to persons who have no rea- 
sonable means of payment, and with 
^hose character and condition they arc 
very imperfectly acquainted. Many 
persons are always willing to contract 
^ debt, but never intend to pay if they 
ean help it. Another class of debtors 
<ionsists of those whose morality is not so 
^ make them good and 
payers, but who will pay and do 
pay under tlie combined influence of 


some feeling of honesty and some fear of 
the consequences of non-payment. A 
tliird class, which we liope may be the 
most numerous of all, is willing to pay, 
but often requires time, and must be de- 
prived of many comforts if tlu‘y cannot 
command the credit which their cliarac- 
ter and earnings fairly entitle tliem to. 
[Credit.] 

'rhe STth and 58th sections of tlie 7 & 
8 Viet. c. 96, deprived creditors of their 
hold upon their debtors for sums binder 
20/., and left to all persons who liad 
claims upon persons in prison for sums 
above 20/., tlie power of still keeping 
their debtors there. As to debts under 2f »/. 
existing before the act, and for which the 
debtor was not in execution, it left the 
creditor no remedy except against his 
property. And here we may remark that 
the question as to the imprisonment of 
debtors seems reducible within narrow 
limits, if W'C view it merely as it aiiects 
the interests of the community. 'The ob- 
ject in allowing a debtor to be sei/.cd is 
not to punish him as a debtor, but that he 
may be subjected to a complete examina- 
tion for tlie purpose of diseoveriiig what 
hi.s property is, that he has not yiarted 
with it to defraud his creditors, and that 
there was no fraud in the contracting of 
the debt. The simple fact of being in- 
debted and unable to pay should not be 
punished. The contracting debts under 
such circumstances as amount to fraud 
ought to be punished. The principle 
then which shouUl guide a legislature 
should be, n(;t to punish a man simply 
because he is indebted and cannot pay his 
debts, but to punish him for any fraud 
that is committed either in contracting 
the debt or in attempting to evade the 
payment of it. Now in the case of a 
debtor, fraud, both in contracting a debt 
and in attempting to evade payment, is 
known by experience to be a tiling of 
frequent occurrence; and it is then fore 
just and reasonable that judgment cre- 
ditors should have tlie powor to secure 
the person of their debtor until lie has 
paid his debts or madt? a full and lioncst 
statement of his means of payment. 

The effect of the last-mentioned act 
was of course to diminish the credit 
given by small dealers to all persons. 



INSOLVENT. 


INSOLVENT. 


[ 116 ] 


The act also relieved many dishonest 
debtors from the payment of their pas 
debts, for it deprived the creditor oi 
his most elRcient remedy ; and as tf 
all future dealings, it rendered th( 
small tradesman less willing to give cre- 
dit to those who, under tlie old system 
had it Hut the act did more: it encou- 
raged fraud and a fraudulent system o^ 
trade. Persons who were refused credii 
by respectal)le tradesmen, who honestly 
l)aid for their goods, could still obtain 
credit of tradesmen whose practices were 
not so honest, 'fhe amount of mischief, 
both pecimiai-y and moral, caused by this 
unwise measure, may be estimated from 
the loud complaints against it from all 
parts of the kingd(»m, from a great variety 
of tradesp(*ople, especially tailors, shoe- 
makers, butchers, l)akers, grocers, three- 
fourths of whose debts, and of n'tail 
tradesmen generally, are ordinarily in 
sums under ‘io/. In some wholesah 
trades three-fourtlis of the debts are alsc 
in sums umhu* ‘JO/. 'J'heir debtors set 
them at delianee, as, except iu cases o 
fraud, there was no power of obtaining 
payment except by an action in one o ' 
the superior courts, in which case the 
creditor would have to pay the costs out 
of Jiis own pocket, and in the end might 
be unable to obtain satisfaction for the 
debt. Even in tlie small debts’ courts, 
the costs allowed being small, the cre- 
ditor who sued was generally charged 
extra costs, which could not be charged 
to the debtor. Many tradesmen had debts 
in sums of less than 20/. which iu the 
aggregate amounted to a large sum, per- 
haps in some cases to 2000/. or dOOO/. 
In some of the provincial towns it was 
stated that the aggregate amount owing 
in sums under 20/. was not less than 
100 , 000 /. 

It would seem as if the legislature 
made this alteration as to 20/. debts 
under the opinion that all persons liable 
to that amount and under, must be very 
ill-used people who required relief, and 
that the creditors need not to Ikj regarded 
ill the matter. The creditors, however, 
did not fail to make their complaints 
Viniwu, and never were complaints more 
Teais.ona\Ae. 

Tbe \eg\s\atutc bave now remedied 


tlie mischief which they did by a new 
act, 8 & 0 Vict.,c. 127, and intituled very 
significantly 'An act for the better se- 
curing the payment of small debts and 
it l)egan by declaring, wliich every think- 
ing man will allow to be true, that “it is 
expedient and just to give creditors a 
further remedy for the recovery of debts 
due to them.” The sums to which the 
act applies are debts under 20/., exclusive 
of costs. The powers of 7 8 Viet., c. 

96, and of the several acts relating to 
insolvency are applicable to 8 & 9 Viet., 
c. 127. 

The act (8 Sc 9 Viet. c. 127) gives 
to creditors the means of obtaining pay- 
ment of sums under 2()/., besides the costs 
of suit, by the following proeess. A cre- 
ditor who has obtained judgment, or 
order for paymentof a dei)t not exceeding 
20/. (exclusive of costs) may summon his 
debtor before a commissioner of bank- 
niptey ; or lie may summon his debtor 
before any court of requests or conscience, 
or inferior court of r(*cord for the re- 
covery of small debts, if the judge of such 
court is a barristcr-at-law, a special 
pleader, or an attorney of ten years’ 
standing. It may here he remarked that 
this part of the act which takes the juris- 
diction of the courts of request out of the 
hands of non-professional commissioners 
is a new provision. The judges of these 
courts are made reinoveable for misbe- 
haviour or misconduct, and the courts 
will l>e assimilated in some degree to the 
bankruptcy and Insolvency Courts. 

Oil the appearance of the debtor before 
the commissioner or court upon sum- 
mons, he will be examined by the court, 
or by the creditor if he think lit, “ touch- 
ing the manner and time of his contracting 
the debt, the means or prospect of pay- 
rueut he then had, the property or means 
)f payment he still hath or may have, 
he disposal he may have made of any 
property since contracting such debt.'* 
The commissioner is empowered to make 
in order on the debtor “ for the payment 
tf his debt by instalment or otherwise 
,nd if the debtor fails to attend or to make 
satisfactory answer, or shall appear to 
have been guilty of fraud in contracting 
the debt, or to have wilfully contracted it 
without reasonable prospect of being able 
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to pay it, or to have concealed or made 
away with his property in order to defeat 
his creditors, the commissioner or judge 
of the court may commit him for any 
time not exceeding forty days ; but such 
imprisonment will not operate in siitis- 
fiictioii of the debt. Wearing apparel and 
bedding of a judgment debtor, and the 
implements of his trade, amounting in the 
whole to a sum not exceeding T)/. in value, 
are exempted from seizure. The powers of 
all inferior courts under this act are assimi- 
lated ; and a suit eoimnenced in one small 
del)t court cannot he removed to another 
similar court in the same town. When a 
debt exceeds U'/., the suit may be removed 
by certiorari to the superior courts. Any 
of her Majesty’s secretaries of state are 
empowered to alter or enlarge the juris- 
diction of all small debts and inferior 
courts. The act itself enlarges the juris- 
die.tioii of courts of re<]uests, M’here sums 
not exceeding 2/. could heretofore only b(? 
recovered, and now sums not exceeding 
20/. may be recovered in them. It is provi- 
ded by the act, that all suitors’ money paid 
into court and not claimed for six years, 
is to go into a fund for the payment of the 
iu*ce.ssary expenses of carrying on the 
business of the court. 

The act 7 & 8 Viet. c. 70, which came 
into operation 1st September, 1844, and 
is entitled ‘ An Act for facilitating ar- 
rangements between Debtors and Credi- 
tors,’ is of the nature of an insolvent act. 
IJnder this act a debtor who is not sub- 
ject to llie llanknipt Laws may apply by 
petition to a court of bankruptcy and 
obtain protection from arrest, provided 
his petition be signed by one-third in 
number and value of his creditors. The 
debtor’s petition must set forth the caiisi 
of inability to meet his creditors, and 
contain a proposition for the future pay- 
ment or the compromise of his debts, and 
a statement of his assets and debts. Any 
one of the commissioners of baiikruptcy 
examine the petitioning debtor, oi 
any creditor who may join in the petition 
or any witnc‘ss produced by the debtoi 
m private; and if he be satisfied witi 
Ihe statements made, he may convene a 
general meeting of all the petitioner’s 
creditors, and appoint an official assignee, 
**cgibtrar, or a creditor to report the pro- 


ceedings. If at the first meeting the 
nmjor part of the creditors in number and 
value, or nine-tenths in value, or nine- 
tenths in number of those whose debts 
exceed 2()/., shall assent to the proposition 
of the debtor, a second meeting is to be 
appointed. If at the second meeting 
three-fifths of the creditors present in 
nnmlMjr and value, or nine-tenths in 
value, or nine-tenths in number of tliosc 
whose debts exceed 2(t/., shall agree to 
the arraugcmeiit made at the first meet- 
ing and reduce the terms to writing, such 
resolution shall be binding, provided one 
full third of the creditors in luimher and 
alue be present. Dnder this arrange- 
iient the alfairs of the debtor may U* 
rattled. When this has been eflccted, 
meeting of the ere<litors is to he held 
efore the commissioner, who is to give 
‘le debtor a certificate, which shall opc- 
iitc as a certificate under the statute 
elating to bankrupts. 

The regulations of the 7 Sc H Viet. c. 

Id, as to debts under 2()/. caused universal 
issatisfaction among creditors in Eng- 
and and Wales, as we have already ob- 
•rv(*d. I'he debtors, we may presume, 
rere satisfied with tin* new law. ’I'he 
■vidence taken before the Lords’ (^ommit- 
ee in 1845 proved the necessity of 
.mending this act. The history of this 
uece of unwise legislation and of its cor- 
rection is useful. It shows how ill- 
aonsidered measures may sometimes 
become law in this country, in which the 
mass of public business is so enormous 
that important statutes arc sometimes 
enacted in great haste and conseciueiitly 
without due deliberation. It also show's 
that the force of opinion, when sustained 
by sound reasons and directed by men 
of judgment, is strong enough to induce 
the legislature to amend their mi.stakes. 

The law of debtor and creditor has 
been a difficulty in all countries. In 
England an insolvent debtor may, in 
certain cases, te subjected to the opera- 
tion of the Bankrupt L.aws. [Bank- 
rupt.] If he cannot claim the benefit of 
the Bankrupt Laws, he is subject to the 
Jaw that relates to insolvent debtors. 
The {piestion of arrest and iniprisonment 
for debt has been chiefly discussed ^vith 
reference to insolvent debtors, that is, the 
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class of debtors whose debts have not 
been contracted in the operations of trade 
or comnierce, or under such cireuni- 
stances as to bring them within the Ikink- 
rupt I/aws. 

Fovnu;rly there were two kinds of 
arrest in civil cases, that which tt)ok 
place before trial, and was called arrest 
«>n mesne process; and that which hikes 
place after trial and ju<lgment, and is 
called arrest on final process. In the 
arrest on mesne proc(\ss it was only ne- 
cessary for the plaintilf to make an affi- 
davit that the cause of action amounted 
to iih/. (7 it 8 Geo. IV. c. 71), upon 
which he could sue out a writ called a 
ro/'ms, which was din'ctcd to the sheriff, 
who thereupon gave bis officers a warrant 
for seizing tin* alleged tleblor. The sta- 
tute 1 iS: 2 Viet. c. 1 10, §§ 2, 3, 4, .5, b, 
enacted that no pi*rson can be arrested 
for alleged debt before a judgment has 
been obtaiinnl against him, unless it can 
be shown to the satisfaction of a judge of 
one of the superior courts that the plaintiffi 
has a cause of action against such person 
to the amount of 20/. or u])wards, and 
tliat there is probahli* cause to believe 
that t)ie debuuhint is about to <|uit Eng- 
land. A defendant may also lx; am\sted 
iipoa mesne process wlnui he has received 
an iinfavonrable judgment in the court 
for the relief of insolvent dt*l)tors ( - 

Vie. c. 1 10, § Sf)). 

Arrest in .;xe<*ution is therefore now 
the only arrest that is of any practical 
importance : it means the arresting of a 
man after a court of justice has decided 
that he owes a debt. 4'he ground of ar- 
resting tlie man is, tliut he doi s not pay 
fhi debt pursnant to the jndgnu.mt; in 
other words, he <lisoheys the command 
of (ho court, which has declared that he 
must pay a certain sum of money to the 
plaintitf. 

Oil the subject of maintaining the law 
of arrest in execution there* has lH*eii dif- 
ference of opinion. The best arguments 
in favour of it that we have seen arc 
contained in a ‘ Supplementary Paper on 
Baukru[)tcy and Insolvency, by William 
John Law, Ksq. Dissentient fremi the 
Keport. Presented to both Houses of Par- 
liiiment, 1841." Mr. Law did not sign 
the report of the other commissioners ou 


the subject because he did not agree with 
them ; and the Supplementary Paper con- 
tains tlie reasons of his dissent. 

With respect to arrest in execution, 
Mr. Law’s intimate knowledge of the 
relation of debtor and creditor has en- 
abled him to answer fully all the argu- 
ments of those who attempt to show the 
insufficiency of this iinal arrest. He has 
proved beyond doubt the justice of this 
final arrest, or if the wonl justice he ob- 
jected to, its usefulness to thecominiinity. 
A man is not now arrested till lie has 
disobeyed the judgment of a court of 
justice. It is Ids business to show why 
lie disobeyed tlie jiulgment ; and in 
the mean time (?ither his ])erson must he 
secured, or tin; judgment of tlie court 
must he tr<*ated as a mere idle form. It 
may' he said, the plnintift'can pr(K?ecd to 
take the debtor’s property ; hut even visi- 
ble property cannot always he got at ; for 
when the shoritf goes to seize it, “ some 
one on the premises holds up a hit of 
pareliment called a hill of sale, and 
frightens liiin out again ; there is not one 
plaintiff in live hundred, great or small, 
who lias courage enough to iiidemnif;, 
the officer, and defy tlie fraud."’ If there 
is tins difficulty as to tlie taking pos«es- 
sioii of a debtor’s visible property*, wluu 
must he the difficulty of getting at the 
property of the debtor whieli is not visi- 
ble ? And what other mode can he sug- 
gested of compelling tlie defendant to 
give a true account of all his properh 
than to imprison him until he does ? “ A 

defendant has always been prone to ])lace 
his property out of reach of an execution, 
but then* has been this one restraint : he 
.says to himself, ‘If 1 make my projierty 
safe, they will take me, and then 1 mnsi 
bring it forward.' When property only 
can he touched, tin; argument is changed, 
it becomes this : ‘ If 1 make my propertj 
safe, my enemy can do nothing.’ 
necessary is process against the person 
for process against the property, aud so 
unreasonable is it to require of the cre- 
ditor by record the establishment of any 
further case, in order to entitle him to an 
execution. His judgment is his ca.'^e: 
the cleaa*st duty lies on the other party 
to establish his exemption from the task 
of satisfying it.’* 
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The great argument of the Report from 
which Mr. Law dissents is this: that all 
fxcention against the person presumes 
fraud. This argument is very absurd. 
d'liL* presumption ought to be against the 
debtor who does not oi)ey the judgment 
of the court. He may l)e guilty of fraud 
or he may lu't ; it is his business to ex- 
plain wliy lie disobeys the order of the 
court, ddiis argument against execution 
is founded on the presumption Ixdng in 
tliedelUors favour, instead of being, as it 
is, ngiunst him. “ The practical justice 
and wisdom is in subjecting all (debtors) 
to si'arcliing inquiry, for the purpose of 
aseertaining whether they are dishonest 
or not. I am quite sure that in that 
court ( the Insolvent Court) where searcli- 
jiig inquiry is known and j)vactiscd, it is 
found necessary to be applied to every 
CiiM* as the means of disclosing its true 
'•Jiaracter and merits.” 

“ Rlamclcssness rjuist not be presumed : 
fardtincss is to he presumed: it mayor 
may not 1)0 that which is told by the word 
fraud: the precise shade cannot be pre- 
sumed ; tlie eliaractor and degree are to ho 
ieinuKsl through a deliberate ami forced 
eiiquiiu , It is misrej)resentation to say 
duit is presumed and punished on 
presumption ; tlic ct)erci()n which was 
once purely puiiisluuent is now accessary 
coercion to the investigation of a ques- 
lioji in which prc'snrnptioii is and ought 
ro be against the party coer(*ed. 'I'he debtor 
J!i execution is the applicant for indul- 
uem e . In^ has to establisli his case ; but he 
at hberty to institute proceedings to- 
wards this question instantly on liis arrest; 
and not only is lie at liberty to seek exemp- 
tion from tlic eoiiseqiiences of tlie injury 
which he has dom* to the particular party 
who has pursued him, but to use the same 
•‘PHortmiity for ‘^acquiring a privilege 
against every person in the kingdom to- 
w'a rds wlioin he stands in a similar predica- 
ment : on giving to the true owners a part 
‘d their property, or on showing that there 
t’cuiains no part to suvreiuler, he receives, 
it excLi.se is found for granting it, this 
great boon — a total freedom for the future 
of person and property; save that if ever 
no become in the full and fair sense of 
tin* words of ability to pay, there will 
reside in a competent tribunal the power 


to ascertain that ability and to exact that 
payment. 

“It is almost unnecessary to say that 
these results ought not to be enjoyed 
witlioiit that full disclosure of the history 
of his property wdiieh is found in the 
schedule of an insolvent debtor; that 
full opportunity for the creditors to 
challenge this history; and that fair, 
deliberate, and effective invc*stigation 
of its truth which is made in that 
court.” 

These general arguments infaxonrof 
the justice of iinal execution are sup- 
ported by Mr. Law with facts equally 
strong, which also prove the elHcacy of 
such arrest. The mode in wiiieh he has 
examined the arguments in lavour of 
abolishing arrest, which arc derived from 
certain returns, is completely convincing. 
The xvonder is that such shallow argu- 
ments against the law of arrest should 
ever have been brouglit forward. 'J'he 
elhcacy of arrest must not be estimated 
“ by the extent of dividends made in the 
Insolvent Debtors' (V>urt, or the propor- 
tion of unfavourable judgments ;” though 
it must be remembered tliat tJie divi- 
dends are not none at all, as some people 
suppose. 

It is clearly shown by Mr. Law that 
arrest does make people pay, who do not 
pay till they are arrested ; it is found tliat 
the examination to wliieh insolvents are 
subjected exposes a great amount of fraud ; 
and it is also certain that the number of 
those who are induced to pay by the fear 
of arrest is considerable, just us the fear 
of other punishment prevents many fier- 
.soiis from committing crimes, who liave 
no other motive to deter them. The fear 
of arrest is precisely that ])re])onderating 
weight which is wanted to induce those 
whose honesty is wavering to incline to 
the right side. 

The arguments of Mr. Law should lx* 
read l)y every man wlio w ishes to form 
a sound judgment on the law of insolvent 
debtors in England ; and so much of bis 
arguments as have here been given, may 
help to diffuse some juster opinions on a 
subject ill which a sympathy w ith debtors, 
to the total forgetfulness of creditors, has 
led many xvell-meaning people to adopt 
conclusions that tend to unsettle all the 
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reljitions of society, and to confound 
honest men and rogues. 

In Scotland^ the being in a sfcite of 
insolvency has the same effect in regard 
to (iiiestions of stoppage in transitu, and 
oth(*rs connected with sale and delivery, 
as it has in hhigland. The word is often 
used in connection witli the bankrupt 
law, be<*ause being insolvent is one of 
the ingredients of Notour bankruptcy. 
[HANKinicT.] Cessio bonorurn is the 
name of the procedure that in Scotland 
stands in ])lace of the insolvency relief 
system in lOngland. ["('essio Bokorum.] 

INSTANCE COURT. [Admiualty, 
C >t:RTs or.] 

INSTITUTION. fBENEi ioE, p.34().] 

INSURANCE, FIRE. Among those 
associations whose ol)ject it is to secure 
individuals from the conscciueiices of 
accidental loss, eompanies for assuring 
the owners of property from loss arising 
from lire are among those of most obvious 
utility, and have long been successfully 
established in this country. It might 
liave been expected that the great advan- 
tage to society in general of individuals 
providing against llieir ruin by means of 
trifling annual coutrilmtions would have 
been so far acknowledged on the part of 
the British legislature as to prevent the 
imposing of a tax upon the prudence of 
the people. Such, however, is not the 
fact, and a duty is levied at the rate of 
djf. per cent per annum upon tlie amount 
of property insured against destruction 
by lire, which rate is, in most cases, equal 
to 200 per eent. upon the jiremiuin de- 
manded by the insurance oflices, which 
premium is found sullicieut to cover 
all losses, as well as to delVay tlie ex- 
penses of management, and to afford an 
adequate return to capitalists who embark 
their property in the undertaking. How 
far the imposition of this tax prevents in- 
surances being e fleeted it is not possible 
to determine. That many persons neglect 
to insure against the risk of fire from 
being compelled to pay 4^. lit/, for each 
lOU/. value of their property, who would 
not neglect such precaution if they could 
attain security by payment of Is. (id. for 
a like amount, will be readily acknow- 
ledged; and the propriety of repealing 
this tax has been fretpieiitly urged. But 


this tax produces to the revenue above a 
million sterling, and as the amount is 
raised witliout trouble and at little cost, 
the tax offers to the minister of the day 
an inducement for its continuance which 
it will be difficult to overcome. There 
is indeed no individual who can complain 
of special injury or grievance from the 
tax : it is imposed on all persons alike'; 
and the insurance offices, by which it is 
collected and paid over to the govern- 
ment, have an advantage in its continu- 
ance, in respect of the discount or allow- 
ance which is made to them on the 
amount— an advantage, however, more 
specious than real, as the repeal of the 
tax wtmld greatly increase the business 
of the offices. 

During a period of distress experienced 
by the agriculturists, the landowners and 
farmers of (ireat Britain, acting through 
their representatives in parliament, ol)- 
tained in IS.S.'l an advantage over other 
classes of the community by the repeal of 
the duty upon insurance of farm produce, 
fanning stock, and implements of hus- 
bandry (;i & 4 Will. IV. e. 28). 

There is no reason why the insurance 
of farm produce should have this advan- 
tage over any other kind of produce ; and 
the total repeal of this impolitic and now 
unjust tax, since it no longer falls equally 
on all, would be loudly culled for by all 
cUusses of the community, if they vvcrc 
aware of their true interests. Tt is the 
interest of the state that partial losses 
should be distributed among a large* num- 
ber of capitalists, to each of whom the 
loss is trifling, while by the contributions 
of many individuals one individual may 
be saved from ruin, and that capital which 
he is productively employing in some 
branch of business may not be all at once 
withdrawn from it. The advantage to the 
individual whose jiroperty is destroyed, 
of having it restored to him so that he 
does not lose his business or occupation^ 
is too obvious to need any remark. The 
advantage to the labourer is C(iiially 
great, for in many cases the loss of the 
employer would throw him and others 
out of profitable employment ; and if his 
employer were not indemnified by a fire 
insurance, the labourer would often 1^ 
ruined as well as the employer. 
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Cases occur in which frauds are prac- 
tised by parties insuring for more than 
their property is worth; and there are 
also cases in which property has been 
burnt by insolvent persons in order to ob- 
tain tlic insurance money. The com- 
panies sometimes consider it prudent to 
pay the money, though the claim might 
be disputed ; and sometimes it is success- 
fully disputed. The best institutions are 
liable to be abused ; hut institutions are 
useful when their objoet can be effected 
in the great majority of cases, and the 
exceptions must be put to the account of 
accident, just as it is useful to plough and 
sow, though accident sometimes prevents 
the reaping. 

The amount of farming stock insured 
in 1843 was bO, 232, 099/., of which 
4,598,794/. was insured iu Scotch and 
Irish offices; 33,028,007/. in London 
oilic(*s; and 22,006,198/. in English coun- 
try otUccs. In 1843 the Norwich Union 
olliee insured farming stock to the amount 
of 9,018,306/. The Fire Offices have on 
some occasions refused to insure farming 
stock in districts where the agricultural 
lalxiurers were badly off and acts of in- 
cendiarism very frequent. 

'fhe sums insured against fire in Eng- 
land, Scotland, and Ireland, in 1801 and 
I s 1 1 were as follows : — 

1801 1841 

England . £210,623,954 £605,878,933 

Scotland . . 3,78ti,l46 44,(555,300 

Ireland , , 8,832,125 31,005,606 

The total sums insured in the United 

Kingdom in each of the years 1801, 1811, 
1821, 1831, and 1841, and llie increase 
per cent, on a comparison of each year 
'vith 1801 were as under: — 



if£ 

Inc. per cent. 

1801 

232,242,22.5 


1811 

306,704,800 

.57-8 

1821 

408,03 7, .332 

75*6 

1831 

52(5,65.5,332 

120*7 

1841 

081, .539, 839 

193’4 


(Pprter’s ‘ Progress of the Nation,' iii. 
P.123.) ® 

^ fhe duty on fire insurances has ex- 
l^^eeded a million sterling annually for the 
few years. The duty in the follow- 
‘“g years was:— 


£ 


18.37 

903,311 

1841 

1,022. 

.312 

1838 

944,981 

1842 

1,027, 

.407 

18.39 

9(58,470 

1843 

1,051, 

,543 

1840 

974,(510 

1844 

0,000, 

,000 


In one London Fire Insurance Office 
the duty paid in 1843 amounted to 
171,692/. and in another to 125,921/,, or, 
together, 297,61.3/. out of 1,051,543/. paid 
by all the offices in the United Kingdom. 
The duty paid by Scotch and Irish offices 
in 1843 was 11.5,770/.; 690,440/. by Lon- 
don offices; and 245,327/. by country 
offices in England. 

INSURANCE, LIFE. [Life In- 

SLRANCK. I 

INSURANCE, MARINE. [Ships.] 

INTERDICT, ill the law of Scotland, 
a judicial proliibition of injurious illegal 
proceeijings. Although botli the term 
and the practice have been derived 
from the interdictiim of the Romans, 
the process has much more analogy with 
the “ injunction" of the English Equity 
Courts. It has to be kept in view, liow- 
ever, that in Scotland neither a real nor 
a nominal coiifliet between courts ad- 
ministering the law of civil rights is 
known, and therefore there is nothing 
analogous to an injunction in a court of 
equity against proceedings in a court of 
law. Interdicts granted by the ordinary 
law courts against proceedings in the 
ecclesiastical courts are however not iin- 
coinmon, and in the late discussions which 
produced the secession of the “ Free 
Church,” many interdicts were granted 
by the Court of Session against the exe- 
cution of proceedings of the ecclesiastical 
courts which wxtc supposed to interfere 
with the rights of individuals. The Court 
of Session and tlie local courts of the 
sheriffs can grunt interdicts. The prac- 
tice is, when a case of immediate danger 
from any anticipated proceeding can be 
made out, to grant an interim inti-rdict on 
an ex parte application, the other party 
lining heard before it is made final. 
Where no case of immediate urgency is 
made out, the court appoints parties to 
be heard on the merits, or technically 
“ passes the vote to try the question.” In 
the Court of Session interdicts are ap- 
plied for to the Imrd Ordinary on the 
bills, and Lis decision may be carried to 
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tlic inner house. On a late occasion, : 
some persons having contracted with the 
proprietors of a grave-yard in Edinburgh 
for a site on which a public inoiiument : 
should he to-ected to the memory of “ The i 
political martyrs of 1 7h.‘l-4,” some per- 
sons who had family burial places in the 
grave-yard applied for interdict, on the | 
plea that the proposeil inoiiument was j 
olfensive to them. The interdict was j 
granted by the I.ord Ordinary on the i 
bills, hut recalh'd by the Inner llouse. 

iNTERDICrrOM. In the Roman law 
the general distinction between an action 
(actio) and an interdict rinterdictuin) is 
this. Ill till*, case of an action, the priutor, 
upon the application of a complainant, 
if he saw no objection, granted him an 
action in these terms : judicium daho, or 
actionem daho. A judex was then ap- 
pointed, whose husiiiess it was to examine 
into till? matter pursuant to tlii^ prsetor’s 
formula, and to decide or pronounce a 
judgment. In the ease of an interdict, 
wlieii a])plication was made to the pnrlor 
by a complaining party, if a siillicieiit 
case was made out, the prador imme- 
diately made an order, which varied ac- 
cording to the case, and was indicated by 
one of tliese w'ords : restilnas, exhibeas, 
vet v. The giuieral deseriplion of th 
pra'toEs interdietuni is this; it ordiTed a 
certain thing to he done, or it forliade a 
cei lain thing to be done. When the or- 
der was produce (exhibere) a certain 
thing, or to make some restitution (resti- 
tuere) as to a certain thing, the order wais 
properly called a decretum. W4ieu tlu 
order forbade a certain thing, as for in 
fcitance, to disturb a man fairly (bomihde 
HI possession of a thing, it was properly 
called an inti'rdiidmn. lint the tern 
interdictum was also applied ;is a genera 
term to both kind of orders. 

The pradoi ’s order might in som(?ease; 
settle the matter in dispute. If the de- 
fendant submitted, no farther proceeding 
would he necessary. If further proceed 
ingswere necessary, the interdict must h 
viewed merely as the commencement o: 
judicial proceedings, which w(?re compre 
bended under the term actio in its wide) 
sense. Idie matter in dispute was hrough 
before a court (judex, or recuperatores 
named by the praitor. 


As to the exact nature of the Roman 
nterdict, there is some difference of 
ipinion. 'I'lie question is, whether the 
nterdict was merely a summary process, 
.!• whether it was (-originally) a mode of 
;iving relief when there was no other 
jKxle. 

'Ehe authorities for the Roman inter- 
lict are (iaius iv., 1. ‘38-1 70; Paul us, -SV//- 
•ntiae Jier(‘plai\ v., tit. (J ; Dig. 48 ; 
See also Savigny, Dan Jicvht dcs /icsilzes, 
<. 408-510, 5th ed. ; Puchta, InslitHtioiwiiy 
i. p. 188. 

INTKREST. [UsLUY.] 
INTEK‘MENT, the fmrial of a dead 
)ody in the earth. The manner of dis- 
posing of the bodies of the dead has 
varieil in different nations ; hut the most 
general modes have been interment in 
tile earth and huniing on a liineral pile. 
The practice of burying is jirohahly tlie 
oldest mode, and with most nations has 
been the ordinary mode of sepulture ; hut 
the custom of burning the body, and 
afterwards collecting the ashes and de- 
positing them in a tomb or urn, hecaine 
very gciienil among the Greeks and Ko- 
inans. Among the Greek nations, how- 
ever, both the burning of the dead and 
the iiitcnnent of dead bodies in the cartli 
were praetised. The Homans in lla' 
earlier periods of their history certainl} 
buried thiur dead. It is recordi*d tlmt 
Sulla was tlie first member of the (A)r- 
nelia gens who was burnt. The Eg} T* 
tians do not seem to have ever adopted 
the practiee of Imrning the dead; and 
though, as we have observed, burning; 
became common among the Greeks and 
Homans, it seems that interment wa> 
always practised by the lower orders 
among tlie Romans. At Rome hotlirs 
were sometimes luiried in pits (puticuli . 
or thrown to decay in e(‘rtain uidVr- 
quell ted places. (Varro, l)e Linq. Lat‘ 
V. 2.5 ; Horaci?, 1, Sat. v. 8, &c.) Tacitn^ 
(xvi. (i) speaks of the embalming a”'* 
internieiit of l^oppiea, the wife of Ncr<^- 
as a deviation from the general prac- 
tice. The practice of burning the dead 
appears to liave gradually gone iid^ 
disuse under the Empire; and prohsil'ly 
it was never practised by the Christians 
A Constitution of the Emperor Just'* 
nian (a.d. 537) regulated the expense o 
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funerals in Constantinople. The con- 
stitution refers to prior legislation of 
Constantine and Anastasias. Tin* object 
of the regulation is well expressed in tlie 
following w ords : — It was to “ secure men 
against the double calamity of losing 
their friends, and at the same time incur- 
ring heavy pecuniary lial)ilities on their 
account.’* Provision was made for se- 
curing interment to each person free of 
cost, and for protecting the surviving 
friends from the extortion of those who 
luiried the dead. Funds were appro- 
priated for the purpose of interment, 
which was conducted hy persons ap- 
pointed ibv tlie purpose, and with decency, 
hut at little cost. All persons were to be 
huried alike, with .some small allowance 
in lavour of those who wished for a little 
more display at their oAvn cost ; but even 
this additional expense was limited; and 
it is said, “ thus there will he nothing 
niulcterinii\ed ; hut both those w'ho wish 
to have funerals on a moderate settle will 
(jnjoy tlie advtintages of our rule, and 
those who wish for more lilteral arrange- 
ments will not ]»e mulcted heavily, and 
will he (Mitibled to show tli(‘ir liberality at 
moderate cost.” d’he whole Constitution 


these Parsee tOAvers. Some nations have 
eaten the aged and al.so killed and eaten 
those wlio were atfacked hy disease, and 
thus anticipated the trouble of interment. 
This revolting practice is establislied on 
siiliicient evidence (Herodotus, i. 21(5, iii. 
l)‘.i ; Lojuhm (jicof/rap. Joiir/tal, ii. 1 91) ; 
IIattas, Pruntf ( 'jfclupadia.) Dr. Ley- 
den states that the Jlattas fre<juent]\ eat 
their aged, or inliriii relatives as an act of 
pious duty. The Hattas an* not a fero- 
cious, but a quiet ami timid people. Xie- 
buhr says in a note to the extract given 
just above, “ At ('!onstantino])le 1 heard, 
that in the soutlieni part of Russia there 
is a people Avho think that they can show 
to their dead fritmds and relatioms n<? 
greater honour than to eat them. .So dif- 
lerent are the opinions of mankind.'* 
These are, however, singular excep- 
tions to the general praeliees of all iia- 
tion.s. Among the Europeans and those 
descendants of Europeans w ho have set- 
tled in ])arts beyond Fairope, the inter- 
ment of the dead in tlie earth is the 
universal practice. It was proposed, 
indeed, to revive the practice of burning 
during tiie French revolution, but the 
pro\)osal was not adopU*d. It has also 


IS very curious; Imta full explanation of 
it woidd r(‘quire some labour. The ob- 
jects of it have, hoA\ ever, been siiffieiently 
‘■tuted l»ere. The means hy which they 
wt re accomplished would not be suitable 
to this country. (AmW/, hfk) 

At Pomhay, says Niebuhr ( lUifmhe- 
rh/r(fnuiti, ii. f)ii\ “the Parsecs have 
•i peculiar manner of interring their dead, 
flicy do not choose to rot in the earth 
lilu* the Jews, Christians, and Moham- 
iiicdan.'^, nor he burnt like the Indians; 
hut they let their dead he digested in the 
J'toinuchs of birds of prey. They have at 
lkmtl)ay a round ti^wer on a mountain at 
^omc ilistance from the city, Avliich is co- 
vered oil the top with planks. Here they 
hic(* their dead, and after the birds of 
>’cy have eaten the. flesh, th(*y collect the 
below in tlie towx*r, and the bones 
I the men and women in separate ves- 
‘.•I.s.” Herodotus 'i. 140) says of the 
■toicnt Magi that they never interred 
^ad till they were torn by birds or 
In Herbert’s ‘Travels* (ed. 11538, 
'>-1), there is a representation of one of 


been the practice of all nations called 
civilized, and piirhaps of most nations 
called barbarous, to treat the d(‘ad w ith 
decency, and to accompany the funeral 
eereinony A\ilh religious rit(‘S. 

Tlie places set apart for the burial of 
the (lead are g(merally called cemeteries, 
wliich is a Clreek term signifying “ t\ 
place of rest or sleep,” and was applied 
to eonnmm places of interment hy the 
early (’hristiaiis. Among tJie (Greeks 
cemet(*ries Avere perhaps always without 
tlie cities. Among the Romans the 
tombs were generally placed by the sides 
of the public roads. It was an enactment 
of the Twelve Tables that a dead body 
was not to he buried or huriit within tlui 
city (Dirkseii, Zivoif-Taffl Friujmcntv, 
p. (557). The prohibition against burning 
iu the city is supposed by Cicero to have 
been made to prevent risk from fire : the 
reason for interment not being allowed 
within the city is not stated. A regula- 
tion of the Twelve I'ables appears to have 
limited expenses at funerals (Dircksen,p. 
Cb5) ; and a law to the same ettect was 
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pafssed in the time of the Dictator Sulla 
(Plutarch, Sulla, c. 35). 

The early Christians followed the 
custom of the Romans in burying 
outside of cities ; but they afterwards 
transferred their burial-places to the 
vicinity of the churches and within 
towns, where they have continued to be 
generally situated up to the present time, 
the churchyard being the usual place of 
intcrineut, though, when the church is 
surrounded by houses, it is by no means 
a fit situation ; for the putrid exhalations 
arising during the decomposition of ani- 
mal bodies are injurious to health, and 
capable of giving rise to, or at least of ' 
encouraging, the progress of various pes- 
tileutial diseases, of which the most com- 
mon in this country are low nervous or 
typhus fevers. Thus the situation of 
cemeteries iMjcomes an important consider- 
ation, in connexion with public health. 
The advantage, in point of salubrity, of 
having burial-places removed to some 
distance from large towns, is now begin- 
ning to be seen, and it is to l)c hoped that 
in a few years the practice of burying 
the dead in this country in the midst of 
crowded cities and in churches will en- 
tindy cease. (\‘meteries should be placed 
on high ground, and to the north of ha- 
bitations, so that southerly winds should 
nut blow over the houses charged witli 
the putrid exhalations; low wet places 
should be av'oided, and care should be 
taken that bodies are not interred near 
wells or rivers from which people arc 
supplied with water. 

There are now many cemeteries in the 
neighbourhood of London, and also in 
the neighbourhood of other large towns in 
England. 

The suhjec.t of interment possesses con- 
siderable interest in a legal point of view, 
for it is often of great importance to de- 
termine how long a body has lain in the 
ground; and by observing the changes 
which naturally take place in bodies 
at diiferent stages of decompositiou, it 
is possible in some cases to determine 
whether certiiin marks are the result of 
decomposition or the remains of injuries 
indicted before death. 

Of late years the subject of interment 
lias attracted much attention in England, 


and a great amount of information has 
been c<jllected. Though opinions are not 
unanimous, the evidence appears to prove 
that emanations from crowded burial- 
grounds and from the vaults of churches 
do injuriously aftect the health of per- 
sons who live near them; and that these 
emanations, when sufficiently concen- 
trated, may produce speedy death. The 
general “conclusion that all interments 
in churches or in towns are essentially of 
an injurious and dangerous tendenoy” 
(^lieport on the Practice of Iidermenl in 
Towns), is at least made a strong proba- 
bility, and strong enough, coupled with 
other reasons, to justify the legislature in 
forbidding such interments, and placing 
all burying grounds under such regula- 
tions as may prevent the effluvia from 
the dead from becoming detrimental to 
the health of the living. The Report to 
which reference has been made contains, 
in addition to the evidence on the inju- 
rious elfeets of crowded burial places, 
much valuable information on the injury 
to health caused, particularly among the 
[K)or, by the delay in interments. The 
following remark will show the nature 
and extent of this evil : “ In a large pro- 
portion of cases in the metropolis and 
in some of the manntucturing districts, 
one room serves for one family of the 
labouring classes: it is their hed-rooiu, 
their kitchen, their wash-house, tlicir 
sitting-room, their dining-room ; and, 
when tliey do not follow any ont-door 
occupation, it is frequently their work- 
room and their shop. In this one room 
tliey are horn, and live, and sleep, and 
die, amidst the other inmates.” Among 
the pool* in some j)arts of London the 
average time that a body is kept is about 
a week, whicli sometimes arises from 
inability to raise money for the funeral 
expenses, as well as other causes; and 
w'here there is only a single apartment, 
the dead and the living occupy it together. 
The injurious consequences to health 
from the presence of a dead body, some- 
times in a state of rapid decompo-sitiom 
in a small ill-ventilatcd apartment, and 
particularly viffien death has been the 
consequence of malignant disease, can- 
not be disputed ; and the moral effect cu 
the Jiving is demoralizing. The expense 
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of funerals is another head which is ex- 
amined in this Report, where it is well 
remarked that “the expense of inter- 
ments, though it falls with the greatest 
severity on the poorest classes, acts as 
a most severe infliction on the middi 
classes of society’* (p. 4f>). 'Die cost of 
interment in Ijondon varies from 4/. for 
a labourer to lOOO/. for a gentleman : 
for persons of the condition of a gentle- 
man it is stated that loO/. would he a low 
average. I hit these charges do not include 
an} tiling except the undertaker’s bill. 
TJic account of the details of an expen- 
sive funeral, “ which is strictly the 
heraldic array of a baronial funeral, the 
two men who stand at the doors being 
supposed to be the two porters of the 
castle, with their staves in black,” &c., 
is ludicrous enough; but the disposi- 
tion to laugh is eheckod by considering 
the pecuniary eiiibarrussinent which this 
absurd display often entails on the sur- 
vivors. 

The subject of interment, like many 
others relating to the economy of society, 
may at first sight not se<*m to require any 
])artic‘ular attention on the part of the 
"tate. It may be said, let every man 
tmry his dead as he best can, and as he 
I'liooses. With respect to the rich, the 
‘xpense is au absurd waste of money, 
iiol tlie example is bad; with respect 
to the middling classes, it is a heavy bur- 
len ; and to the poor, interment of their 
lead is often almost an imtiossibility. To 
fmiinisli these expenses, to secure the 
lecency of interment amongst all classes 
aad particularly among the poor, and 
lo prevent the contamination of the 
living by the dead, are objects well worthy 
or the attention of a legislator. The iii- 
tonnntioii collected in the Report above 
‘diudod to lays bar€ a revolting picture of 
toora] and physi(;al facts ; but it is truly 
*• (General eoiielusions can only be dis- 
tinctly made out from the various classes 
of particular facts, and the object being 
lie suggestion of remedies and preven- 
lons, it were obviously as unbecoming 
0 yield to disgusts or to evade the 
onnieration and calm consideration of 
ose facts, as it would be in the physician 
S in the performance of his 

I* y ^ith the like object, to shrink from 


the investigation of the most offensive 
nianifestalions of disease.” 

The Report makes a proximate estimate 
of the total expense of funerals in Lon- 
don, which, according to the estimate, 
amounts to 620, b04/. per annum ; and a 
like estimate of the expense of all the 
funerals in England and Wales in one 
year is 4,870,49*1/. This sum, enormous 
as it is, may be considerc<l an under 
estimate. “ The cost of the funerals 
of persons of rank and title varies from 
1500/. to 1000/. or 800 /. or less, as it is 
a town or country funeral. The ex- 
penses of the funerals of gentry of the 
iKdter condition vary from 200/. to 400/., 
and are stated to be seldom so low as 
150/.*’ The average cost of funerals of 
persons of every rank above paupers in 
the metropolis may he taken at 14/. 1(1^. 
9</. per head. But owing to circum- 
stances, fully explained in the Ifoport, 
even this lavish expenditure does not se- 
cure the pro^KT and solemn discliarge of 
the hinerul ceremony, which in crowded 
and busy districts s(*eins to be totally im- 
practicable. It is fully shown that the 
expenses of funerals may be greatly re- 
duced and tlie due performance of the 
religious ceremoni(;s may be secured by 
other arrangements. The establishment 
of cemeteries by Joint Stock Companies 
has done sonietliing by diminishing the 
amount of interments in crowded places, 
but tlie expenses of intennent have 
perhaps not been at all diminished by 
them. 

The Report concludes (p. 197) with a 
summary of the evils which require re- 
medies; and there is not one of the evils 
which has not been proved to exist. 
I'here may be difference of opinion as to 
the degree in which the evils exist; but 
none as to the existence itself. The 
remedies that are suggested for these 
evils appear to have been well considered, 
though, when an evil is ascertained to 
exist, people are not always agreed as to 
the best remedy. One of the prop<)sed 
remedies, which involves many important 
considerations, and would probably meet 
with some opposition, is “ that national 
cemeteries of a suitable description ought 
to be provided and maintained (as to the 
material arr«ingements) under the direc- 
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tion of officers duly qualified for the care 
of tlie public health.” Another is, “that 
for the abatement of oppressive charges 
for funeral materials, decorations, and 
services, provision should be made (in 
conformity to successful examples abroad) 
by the officers having charge of the na- 
tional cemeteries, for the supply of the 
requisite materials and services, securing 
to all classes, but especially to the poor, 
the means of respectable interment, at 
reduced and moderate prices, suitable to 
the state of the deceased and the condi- 
tion of the survivors.” The numerous 
mattei*s contained in the Report can only 
be indicated h(Te. It sliould be consulted 
by all who lake an interest in the well- 
being of society, as a most valnahle 
contribution to the statistics of civilized 
life. 

( A Supplemcntarif Report on the Results 
a Special Impdn/ as to (he Practice (^' 
Inter me Ilf in 7'oivns^ made at the rcAptest <tf' 
her Maje&ti/s principal Secretarif of Stale 
for the Hume .Department, by Edwin 
Ohadwick, Esq., Rarrister-at-l^aw. Lon- 
don, lM;k) 

INTEltNATIONAL f.AW. This 
term was originally applied by llentliaiu 
to wlial was previously called the “ law 
of nations,” and it has been generally 
reeeive<l as a nnua* apt designation than 
tiiat wliich it superseded. When the 
tcf’in “ biw of nations” was in use, that of 
** Jaw of p'-a *0 and war” was sometimes 
employed as a s> nonyine, and as indicative 
of tlie boundaries ofThe subject. It was 
thus in its proper sense restricted tt) the 
disputes whieh governments might have 
witti each other, and did not in general 
cpply to (piestions betwecai subjects of 
dilfercnt states, arising out of the position 
of the stall’s with regard to each other, 
or out of the divergenees in tlic internal 
laws of the separate, states. Rut under 
the more expressive designation, Interna- 
tional T/.vw, the whole of these subjects, 
intimatidy connected with each other as 
they will he fbund to he, can be compre- 
hended and examined, and thus several 
arbitrary distinctions and exclusions are 
saved. To show how these subjects are 
interwoven, the following instances may 
lx* taken : — A port is put in a state of 
blockade ; a vessel of war of a neutral 


power breaks the blockade ; tliis is dis- 
tinctly a question between nations, to be 
provided for by the law of peace and war, 
in as far as there are any consuetudinary 
rules on the subject, and the parties will 
submit to them. Rut suppose a mer- 
chant vessel belonging to a subject of a 
neutral |M)wer attempts an infringement 
of the blockade, and is seized — hei e there 
is no question between nations in the first 
place. 'Fhe mutter is adjudicated on in 
the country which has made the seizure, 
IIS absolutely and unconditionally as if it 
were a question of internal smuggling ; 
and it will depend on tlie extent to Avlnch 
just rules guide the judicature of that 
country, and not on any ipiestioii settled 
between contending powers, whether any 
respect will be paid to what the party ean 
plead in bis own favour, on tlie gromul 
of the comity of nations, or ollirrA\isc, 
Rut there is a third class of cases nutst 
intimately linked with these latter, but 
whieh arc completely independent of any 
treaties, declarations of war, or otlier 
acts by nations towards each other. Tlicy 
arise entirely out of the internal laws of 
the respective nations of the worhl, in a>- 
far as they difler from each other, 'flic 
“ conflict of laws” is a term very gi - 
nerally applied to this branch of inter- 
national law, and the circumstances in 
which it comes into operation are '\ lier 
the judicial settlement of the question 
takes place in one country, but some of 
the cireumstauees of wliich eoguizaiie- 
had to be taken iiave occurred in suhjc 
other country wfliere the law ajiplicable 
to the matter is dilfermit. One of lb'' 
most common illustrations of this siiijeet 
is, — judicial inquiry in England whellu i' 
a marriage lias taken place in ScotJam 
according to the law of that country ; 
an iiiipiiry in Scotland whetlier a nun 
riage has taken place according to tli< 
law of England ; in either of whirl 
cases there will generally be the faiths 
and nicer question, Which country's 
ought to prevail as the criterion ? 

Thus tlie three leading departnieiit> 
international law are — 

1. The principles that should regmi* ^ 
the conduct of states to each other. 

2, The principles that should regula ‘ 
the rights and obligations of private 
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ties, arising out of the conduct of states to 
eaeli other. 

;i. Tlie principles tliat should regulate 
the rights and oi)ligations of private par- 
ties, when they are affected by the sepa- 
rate internal codes of distinct nations. 

The P'irst of these has been the princi- 
])al sul)ject of the well-known works of 
Grotius, Puffendorf, Vattel, and other 
puhlicists, who have derived from gene- 
ral princi])les of morality and justice a 
series of minute abstract rules for the con- 
duct of nations towards each other, and 
subsidiarily for the conduct of their sub- 
jeets in relation to international (pw's- 
tions. It lias been usual to call this 
(li'partinent the “ I. iUw of Nature,’' as well 
as file Law' of Nations, on the supposition 
that, though it has not tlie suy)port of the 
authority of any legislature, it is founded 
on the universal principles of natural 
justice. 

It is clear that thus in its large fea- 
ture:;, as a nde for the conduct of inde- 
iiendcMii coinimmities towards each other, 
the jaw of nations wumts one essential 
I'eatuiv of that which is entitled to the 
tenn law — a binding authority. Nations 
'\cn ihe most powerful are not without 
'.•!)e(‘k‘, i)i the fear of raising hostile com- 
hinatioiis and otherwise; hut there can 
he no unii'ormily in these cheeks; and in 
-"■ncral when the interest is of over- 
Hjicluiiiig importance, and the nation 
h<Hvci'fid, it takes its own way. The ini- 
1'oiMaiK‘c of the (pieslioiis wliiidi may he 
'ivohv-d in tiie law of nations thus oia- 
aff'ecls the Jjuestion how far it 
IS uulfonidy obeyed. In a set of minor 
'liu'stioiis— such us the safety of the per- 
of ambassadors, and their exemption 
h-oru responsibility to the laws of the 
couiitry to which tliey are accredited, 
‘‘lid iu other matters of personal etiijuctle, 
j‘‘‘*tof uniform rules has been established 
ly ilic j)ractice of all the civilized world, 
'’ hicli are rarely infringed, Hut iu the 
important fyuestions, regardnig what 
1^ ‘‘i justifiable ground for declaring war? 

territory a nation is entitled to the 
''OVercignty of? what is a legitimate 
iiictli(„i of conducting a war once coin- 
‘iit ue.’tl? t^c.-~the rules of the publicists 
‘‘Je often precise enough ; but the practice 
I ^ ‘iiitious lias been far from regular, aud 


has been, as every reader of Instory 
knows, influenced by the relative strength 
of the disputing parties more than by the 
justice of their cause. 'Lhe later writers 
on this su!>jcct have from this circum- 
stance directed their attention more to 
the means by which any system of inter- 
national law can he enforced, than to 
minute and abstract statements of wdiat 
may he theoretical justice, but has little 
chance, of being enforced, 'fbey have 
found several eircuinstances wbicli have 
an inllcience in the preservation of inter- 
national justice, though of course iu> 
sanctions which can give it the uniformity 
and consistency of internal laws. Tljo 
combinations for the presiu-vatioii of what 
is called the Halaiice of Power ( llAi.ANt’t: 
OF PowKu] are among the most useful 
restrietiims of ambition. All periods of 
history furnish illustrations of tliis prin- 
ciple. Hume found that the Peloponnesian 
war w'as carried on for the preservation 
of the balance of pow'er against Athens. 
The late war exhibited a noted illustra- 
tion of combination to prevent universal 
conquest on the jiartof the French. The 
safety of small states from being absorlied 
by their larger neighbours, is in the jea- 
lousy which these neighlionrs f(‘el of each 
other’s aggrandisement. Thus the jea- 
lousy of rulers is ont^ barrier to national 
injustice. Another is public opinion : 
sometimes that of the nation w'hosi* rulers 
would he prepared to' commit injustice — 
sonniimes that of other nations. Of 
course it can only he to a very limited 
extent that the public, feeling of a despotic 
government cufi check the grasping spirit 
of its rulers; hut the ])uj)lic (ecling of 
the constitutional and democratic states 
is tile great check on the injustice 
that miglit be perpetrated by a nation 
when it becomes so powerful as Great 
Britain. 

The seizure of the Danisli tket by the 
English has been a subject of warm cen- 
sure iu this country. Necessity — even 
the plea that Napoleon would have used 
the fleet to invade oiir own shores -has 
not been accepted in palliation of the act; 
and the manner in which it has been 
canvassed is very likely to prevent any 
British government from adopting the 
precedent. The partition of Iceland is 
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an iustunce of iiiitioiial injustice con- 
demned by the public feeling of countries 
other than those l)y which it was per- 
petrated ; and it may be questioned whe- 
the states which accomplished the par- 
tition may not yet siifler by it. Good 
fame in tlie community of nations is like 
respectability in private circles, a source 
of power through external support ; and 
the conduct of ibissia towards Poland 
has frerpiently diverted from the former 
country the sympathy of free nations. It 
need scarcely be observed that the press, 
whether fugitive or permanent, is the 
most powerful organ of this public opi- 
nion, and that the views of able historians, 
jurists, and moralists, have much influence 
in the preservation of international jus- 
tice. Among the principal subjects of 
dispute in this department of interna- 
tional law are — the sovereignty of ter- 
ritory and the proper boundaries of states, 
as in the qu(‘stion at prcvSent under debate 
regarding the Oregon territory in North 
America ; (piestions as to discovery and 
first occujnincy of barbarous countries; 
questions as to any exclusive right to 
fre(juent ciTtain seas, — and here there 
is a well-known distinction between the 
broad ocean and the narrow seas that lie 
close to pai'ticular territories; questions 
regarding the right of navigation in 
rivers w hicli may l)e cither between the 
upper and lower territories, or between 
states on 'posit e hanks ; <juestions as to 
the right of harhoiir or fishing, &c. ; and 
questions as to the right of trading with 
particular states. A veiy advantageous 
method of adjusting minor international 
disputes has been frequently had recourse 
U) of late in a submission to the arbitra- 
tion of a neutral jiower. Pride and the 
spirit of not yielding to intimidation 
or aggrandisement h!i\e often more in- 
fluence in a nation's resistance of an- 
other’s claim, than the desire to keep what 
is demanded. In such a case the national 
pride is not injured when that which is 
yielded to is the award of a neutral party, 
not the demand of an c)pponent. It has 
been suggested by ilentham and Mill that 
the civilized states of the world should 
ostiiblish among themselves a congress, 
which should adjudicate on all disputes 
between its members, the members being 


excluded from voting in their own dis- 
putes. 

The Second department into which we 
have considered international law divided 
— the rights and obligations of indivi- 
duals as affected by the conduct of states 
towards each other — has, like the first, 
been examined by the publicists in their 
theoretical manner; but it has never, per- 
haj^s, received so much practical illustra- 
tion as it did in the Jhiti.sh courts, parti- 
ticularly tlie Prize Admiralty Court, 
during the late wars. In a despotic coun- 
try it would of course scarcely ever occur 
that the bench should fail to give effect to 
the national policy of the government, 
w hatever that may be. Put in England it 
was the rule that foreigners as well as 
natives were entitled to the rigid adminis- 
tration of the law, and that, if the pro- 
ceedings of the gov(n*nment were at va- 
riance with the rights of parties according 
to tlie law of peace and war, individuals 
might have r(*dress. I'hus, when Great 
Britain, in opposition to the Berlin de- 
crees, tried to establish a “ paper block- 
ade,” that is to say, by force of orders 
iircouncil to declare places to be uinier 
blockade, wdietlier there were a foree 
present to support it or not. Sir William 
Scott found tliat “ in the very notion of a 
complete blockade, it is included tliat the 
besieging force can apply its power to 
every point in the blockaded state. If it 
cannot, it is no blockade of that quarter 
where its power cannot be brought (a 
bear.” 

It has frequently been observed, that 
as to all departments of the law of nations, 
uncivilized countries are at the mercy of 
the civilized : that not having any means 
of reciprocating the action of interna* 
tiomil laws, from their having no sys- 
tematic judicatories of their own, they 
have not even the frail tenure of gene- 
rally received opinions as to what the 
conduct of independent nations towards 
each other ought to be, for their protec- 
tion. This is in some measure true. 1* 
a weak civilized nation, which can el>> 
quently appeal to the law of uationSj ’■ 
feebly protected against the injustice of ^ 
strong nation, still less effectually are * | 
barbarous community, who never I 
of international law, and know not | 
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to appeal to its acknowledged principles, 
protected by it ; and, in regard to them, 
the humanity and conscience of the 
powerful nations coming in contact w ith 
them are their protection, rather than 
any rules of international law. Thus 
when, as in the instance of a colonial 
goverinnent or otherwise, such a nation 
as the Ihitish has to deal with the inha- 
bitants of a barbarous country, it cannot 
be sai<l that these iiihahitants have the 
law of nations to appeal to if they are un- 
justly treated, and tliere is no sanction 
for their being well and humanely used 
but the morality and conscience of the 
British nation and its government. How 
far civilized nations had in former times 
disregarded all feelings of cominon hti- 
inanity in their intercourse with inferior 
races, the history of colonization, and es- 
pecially tliat relating to the continent of 
America, is a hoiTil)le record. In later 
days higher notions have been entertained 
of the responsibility of superior power, 
and the civilized man has in some measure 
ceased to make liis lirst advances to the 
notice of the barbarian in the character 
of a murderer and a pillager. Britain 
has in tins improved morality so far ad- 
vanced before other nations, as to be the 
protector of barbarous races from the op- 
prc'ssion of others, in her efforts for the 
iil)olition of the shiv<* trade and the pre- 
servation of aboriginal nations. These ef- 
forts, in so far as they are an anomaly in 
tin* general conduct of nations, have intro- 
duced some necessary exceptions to the 
rules of international law applicable to 
the rights of persons. This has consisted 
in till* necessity of treating those who are 
injured by the slave trade, viz, the slaves 
carried otf, us if they w(‘re subjects of this 
Country subjected to injury, while the de- 
Porters have likewiSse been of necessity 
irt^ted in the general case as if they were 
subjects of this country doing the injury. 
1 he ctfect of this state of matters, as an 
J^^oeptioiial principle in international law, 
lately curiously illustrated. A foreign 
aver had been captured and taken pos- 
^ssion of. The crew rose, and putting 
^^ptors to death, recaptured the ves- 
1 ■ were tried and condemned to 

‘atn for murder in an English court; 
refused to listen to the plea that, 

i '01^. IT. 


as the capture had taken place under 
our laws, not their laws, th(‘y were entitled 
to regain possession by any means which 
they might choose to adopt. It was neces- 
sary, in fact, to treat the ship as a prison, 
and the captured seamen as [jersoiis in a 
British prison. It is fortunate that the 
humane and enlightened motive of this 
divergence from the law of nations is a 
guarantee for its being beneficially exer- 
cised. 

The rights of individuals have some* 
times been so much affected by the 
conduct of nations towards each other, 
that their own nation has been induced to 
make war against the nation aggressing. 
This has twice occurred in our inter- 
course with America; one war was caused 
by our restrictions on the commerce of 
America by tlie orders in council ; another 
by our searching American merchant ves- 
sels for British seamen. On the subject 
of the present unsatisfactory skite of the 
quest ion as to this right of search, Mr. 
Keddie, in his ‘Maritime International 
Law* (ii. pp.4;5-44), says, “Unfortunately 
this claim of right was left undecided 
either way even by the hastily concluded 
treaty of Ghent in 1814, which terminated 
the war between the parent state and 
what were originally her colonies. And 
as the divergence in the personal appear- 
ance, language, habits, and manners of 
the inhabitants t>f the two countries was 
not likely, for generations, to be such as 
to facilitate the discrimination of the sub- 
jects of the two states, it is to he regretted 
the question w as not siil)se([uently settled 
by the negotiations of 1818 upon the 
equitable footing of regular authciitio 
lists or registers of British and American 
seamen l)eing made up and kept, and of 
the nationality of the seamen being there- 
by determined.** 

The Third division of international law 
is that which most properly comes under 
the head “ Conflict of Laws,*’ viz. the prin- 
ciples that should n*gulate the rights iiiul 
obligjitions of private parties when they 
are alfected by the separate internal codes 
of distinct nations. U'his has some points 
in common with the preceding depart- 
ment of the subject. It involves <j«e8- 
tions with individuals, and not, at least in 
the first instance, questions with states ; 
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and the adjustment of each question de- 
pends on the view taken by the law of tlie 
country to which the individual or his 
property is amenable. But it has this 
distinctive feature, tliat the circumstances 
under which dis})utes may arise are not 
in the conduct of one nation towards ano- 
ther, but in differences between the inter- 
nal laws of the countries, wliicli internal 
laws disagree, not because tlie one nation 
has a dispute with the other, but in tlie 
general ease because its legislators have 
taken its int<Tnal situation solely into con- 
sideration, and have overlooktHl the exist- 
ence of other nations. There can be no 
part of the world where this species of 
international law can be so w(‘ll illustrated 
as in the United States — a collection of 
communities, each liaving au internal 
system of administration, but each acting 
on principles of liarinony and alliance 
witli the other states of the Union. It is 
thus natural that America sliould have 
produced tin* l^est work on tht* subject, 
in Professor Story’s ‘ Commentaries on 
the Uoiitlict of liinvs Foreign and Do- 
mestic, in regard to (’ontraets, Rights, 
and Remedies; and especially in regard 
to Marriag(‘s, Divorces, Wills, Succes- 
sions, and Judgments,’ of which two edi- 
tions art^ now known and esteemed in 
this country. The leading rule of inter- 
national law in this department is, that 
each civilised nation is to give eflicacy to 
the laws of aiiolber country, unless its 
own laws or tlie general principles of 
justice are thereby invaded. We have 
ihe broadest and most distinct illustrations 
of tills rule iutlie erimiiial law. The pro- 
gress of opinion lias lately been In favour 
of each Jiatioii rendei’ing back fugitive 
criminals, to be dealt with according to 
the law of the country whore they liave 
committed any iirivate erime against 
person or ])roperty, lii eoufonnity with 
this principle, treaties were lately made 
with France and tlie United States of 
America, for enforcing which, in this 
country, two acts of parliament were 
passed c. 7o and c. 7IJ)» hy 

which a secretary of state, on the requisi- 
tion of tin* ambassador or other repre- 
sentative of France or the United States, 
miglit issue a warrant to magistrates 
to seize a person accused of a crime, a 


magistrate being enjoined to put it in 
force on his being satisfied that the 
charge is of such a nature as would au- 
thorise him to commit a person charged 
with perpetrating it in his own jurisSc- 
lion. [Convention Tueatiks.] But it 
has been a rule in many countries, and 
particularly in our own, that no aid is to 
he given for the enforcement of the poli- 
tical laws of foreign states. As in other 
brandies of international law, our on- 
liglitened principles on the subject of 
slavery have here been the cause of per- 
plexing difficulties. With slave-holding 
countries slavery comes to be a question 
of property, but witli us it can only be a 
(piestion of government ; and «we cannot 
view any rules regarding property in 
slaves as laws relating to ])rivate rights, 
an infringement of wliieh, when held to 
be criminal in the slave-holding country, 
must be so also here. Accordingly, in 
the celebrated case of the Creole, in 
Novemlier, 1S41, when certain American 
slaves escaped and found ])roteetiori in 
a. Britisli seltlenient, it was found that we 
could not send them buck to their owners 
as robbers who had with violence stolen 
their own persons from the custody of 
their proprietors. 

As on the one hand tlie criminal law 
is that to which tliis department of inter- 
iiaiional law most broadly and distinctly 
applies, on the other hand the position of 
real or landed property is that to wliiib 
it has generally the least reference. JJie 
reasons of tliis distinction are very oloi- 
ous: his own piM'sonal conduct is that 
object of the law wliieh a man most eoin- 
pletely curries about from one country U> 
another; his connection with landed pro- 
perty is the relation in w hich a tribiuuil 
out of the country in whicffi the propo ty 
is, can liave the least chance of adjudicat- 
ing. Between these extremes there at}’ 
many questions regarding persons in tbcjf 
relations to eacli other, and regarding 
contracts as to moveable or personal pro- 
perty. It came thus to be a general pnitj 
ciple, that rights connected with laudeu 
property must always be settled by 
law of the place where the land lb‘>- 
while questions regarding other propert,^ 
might be subjected to otiier criterions 
jurisdiction. Perhaps historical circuit' 
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stances in the early history of the Euro- 
pean nations favoured this division. The 
various tribes which occupied the territory 
of the Roman empire appear to liave car- 
ried with them their own peculiar laws 
<ind customs. Savigny quotes a letter 
Tom Eishop Agobardus, in Avhich he 
says it often happens that five men, 
each under a dillerent law, may be found 
walking or sitting together — a state of 
society at this day exemplitied in some 
oriental nations. Among all these dis- 
tinct tribes the feudal system arose as the 
general and uniform territorial law. 
Through a series of circumstances which 
need not be here narrated, the civil or 
Roman law became tlie ruling principle 
as to persons in their relation to each 
other when that relation was not of a 
feudal character, and as to claims re- 
garding moveable goods. The common 
hnv()i‘ England has perhaps had the least 
nllinity witli the other European codes. 
Rut it has fortunately happened that 
lliose departments of the law with which 
international questions are chiefiy con- 
cerned, — the consistorial and the admi- 
rjdty laM% — have been considered as the 
legitimate oft’spring of the civil law, and 
have adopted in a. great measure its prin- 
ciples as they have been in practice 
throughout Europe. The mercantile law 
in general of England has accommodated 
itself to the eustoni of merehants; and 
tliis custom has in a great measure arisen 
out (,f the adaptation to modern eom- 
inerce of the principles of the eivil law. 
Tile portion of the commercial code of 
England whieli is least in harmony with 
that of other countries is perhaps the 
bankruptcy law, which, being statutory, 
bas not so pliantly adapted itself to 
the exigencies of foreign commerce as the 
consuetudinary piartions of the commer- 
cial law have done. Thus, under the old 
?c(piestration or bankruptcy statute of 
Gotland, which was supposed to give the 
trustee or assignee full power for ohtaiii- 
Iiossession of the bankrupt’s property 
jn ail j)arts of the world, it was found 
hat he had no right of action for a dc*ht 
to the bankrupt in England— the 
of the trustee beitig that of ait a.s- 
^’rnce merely, and a riglit to a debt being 
Chose in action, and therefore not ca- 


pable of being assigned by the law of 
England. See Jeiirey v. M ‘Taggart, 6 
M. & S. (K. 13.), 12(). The law of bank- 
ruptcy appears to be one of the most diffi- 
cult of adjustment to international prin- 
ciples. There are clauses in the bank- 
ruptcy and insolvency acts of England 
by which, through registration of tlie 
vesting order, the assignee becomes in- 
vested with all real or landed property in 
any part of the llritisli dominions where 
a conveyance of such property requires 
to be recorded. (See 1 8c 2 Wm. IV. 
c. 56, § 27, and 1 & 2 Viet. c. 1 10 , § 46.) 
It could not have been the inteiitiou of 
this provision to give an English assignee 
privileges which a trustee of a bankrupt 
estate does not hold in Scotland ; but while 
the latter requires to make up a feudal 
title before be can be the recorded pro- 
prietor of real property, it was found by 
the (k)urt of Session in the strict interpre- 
tation of the I’higlish provision that no 
such preliminary was necessary, and tlmt 
the registration of the vesting order was 
sufficient. (Rattray v. While, 8th March, 
1842,4 l).,88l).) 

The contliets of laws between England 
and Scotland are of (amrse in this part of 
the world the most important and inte- 
resting. The consuetudinary or unsta- 
tulory law of England has perhaps fewer 
principles in common with that t)f Scot- 
land than tlie latter has with the law of 
any other countiy in Euro|)e ; and this 
divergency has been the eause of many 
dilficult (inestions. In these the law of 
marriage and that of snceession have been 
particularly fertile. In the former the 
dirterence hetwe('n the institutions of the 
two countries, when subjected to the prin- 
ciples of international law, has })eeii pro- 
ductive of very remarkable effects. In 
England there are certain acts wliieh are 
necessary ingredients, by the statute law, 
of a valid marriage. In S{M>tland the 
consent of parties to hold each other as 
man and wife, when sufficiently attested, 
is, according to the doctrines of the 
civilians, siiflieieiit. Rut in England it is 
a principle of international law that a 
marriage valid in the place wlnnv it is 
contracted is valid there; the Ol>ns«f- 
queiice is, that the lax principle of mar- 
riage by siuiple attested consent would 
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have probably fallen into desuetude and 
oblivion in Scotland, were it not kept up 
by English parties, who thus evade the 
restrictions of their own law. On the 
subject of succession, a series of decisions 
in both countries has settled two very im- 
portant principles — that in the case of 
landed property it follows the lex rei 
sitiBy or the law of the jilace where the 
property is ; while in moveable or per- 
sonal property it follows the lex dnmiidliiy 
or law of the domicile in which the per- 
son leaving it died. 

INT EST AC Y. [ A dm r ntstra tion.] 
INVENTION. [IVrENT.] 
INVENTORY. [Executor.J 
INVESTITURE. [Feudat. System.] 
IRON. The iron trade in (Jreat Rritain 
in all its various branches is of very great 
importance. According to the census of 
1841 tliere were employed in Great 
Rritain 10,940 persons in iron-mines, and 
29,497 in the smelting of the ore and the 
manufacture of the metal. The (luantity of 
iron made in this country at difterent 
periods is not accurately known, hut the 
following estimates have generally been 
considered as not far from the truth by 
those best acrpiaintcd with the subject. 
The estimate for 1823 and each subse- 
quent year is given on the authority of 
Sir John Guest, one of the greatest iron- 
masters in this country : — 



Tons produced. 


Tons produced. 

1740 

17,000 

1825 

581,000 

1788 

. 58, 000 

1828 

703,000 

1795 

. 125,000 

1835 

1,000,000 

1805 

• 258,000 

1835 

1,200,000 

1823 

. 452,000 

1840 

1,500,000 


The next table, which shows the parts 
of Great Britain in which the manufacture 
of iron was carried on in 1840, and the 
quantity made in each district, is taken 
from the evidence given by Mr. Jessop, 
of the Butterley Ironworks, Derbyshire, 
before the Commons* Committee on Im- 


port Duties in 1840: 

Tong. 

Forest of Dean • 15,500 

South Wales . 505,000 

North Wales • 26,500 

Nortliunberland . 11,000 

Carried Ibrward 558,000 


Brought forward 

Tons. 

. 558,000 

Yorkshire 

. 55,000 

Derbyshire . 

. 31,000 

North Stafl’ordshire 

. 20,.500 

South Staffordshire 

. 407,150 

Shropshire . 

. 82,750 

Scotland • , 

. 241,000 


1,390,400 

The number of furnaces in blast was 
402, and 1 02 used the process of blasting 
with hot air. Mr. Jessop estimated the 
quantity of coal used in smelting at 

4.877.000 tons, and an additional quantity 
of 2,000,000 tons, was used in converting 
the produce of the ore into wrodght-iron. 

The price of pig-iron has fluctuated 
during the ten years from 1835 to 1845 
between the two extremes of 6/. 13.v. per 
ton in 1835 and 2/. 5s. in .Januaiy, 1843. 

About 15,000 tons of foreign iron arc 
annually imported, principally from 
Sweden, Norway, and Russia. It is used 
for converting into steel, for which it is 
better adapted than the l!inglisU coal- 
smelted iron. 

The quantity of iron and steel, wrought 
and im wrought, exported in 1843 was 
448,925 tons, declared value 2,590,833/. 
Ill 1844 tlie declared value of iron and 
steel exported amounted to 3,194,901/. 
There are in addition about 17,000 or 

18.000 tons of hardware, and cutlery ex- 
ported. Mr. Porter estimated the home 
consiimptioii of British iron in 1841 at 
1 ,139,1 1 1 tons. {IVoyress oj' the Naiioiiy 
Hi. 87.) 

Tlie principal countries to which bar- 
iron and pig-iron were exported in 1842, 
were as under : — 


United States of North 

Ikir-Iron. 

Totis. 

Pi;;* Iron, 
'Ions. 

America 

39,954 

13,075 

Italy 

19,854 

3,174 

Germany . . • 

17,783 

6,246 

E. I. Company’s Ter- 
ritories and Ceylon . 

17,017 

240 

Holland • . « 

16,980 

26,666 

Prussia • 

13,202 


Denmark • 

6,227 

7,573 

Turkey and Continental 
Greece . 

5,191 



Carried forward . 136,218 69,53i> 
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Bar Iron. 

Pig Iron. 


'Jons. 

Tons. 

Hroiight forward . 

130,218 

09,538 

British N. America • 

4,971 

3,199 

France 

4,566 

10,404 

Foreign W. Indies 

3,084 

20 

All other countries 

33,540 

4,030 

I’ctal 

172,379 

93,851 


Tlie quantities of other descriptions of 
iron and steel exported in the same year 


were ; — 

Tons. 

Bolt and Rod Iron . 

. 18,921 

Cast Iron . , . . 

. L5,934 

Imn Wirii .... 

. 1,011 

Anchors, Grapnels, See. • 

. 2,693 

Ibnqis 

. 14,914 

Nails 

. 0,001) 

Other sorts .... 

. 3.5,891 


Old iron, for re-manufacture 3,890 
Unwroiight Steel . . . 3,308 

■’Oie total weight of iron and steel 
wrought and iinwronght (exclusive of 
hardware and cutlery) exported in 1842 
was 309,398 tons, valued at 2,457,717/.! 

Ill 1841 there were smelting- works in 
59 different departments of France, and 
in 20 other departments the making of 
pig and liar iron was carried on from ore 
olifainerl out of the departments. One 
iialf of all the iron made in France in 
l^U was produced in the nine depart- 
iiUMits of llaiite Marne, Moselle, Cdtc 
d’Or, Loire, Nievre, Ardennes, Cher, 
Haute Sadiie, and Meuse. Five-sevenths 
of all the iron is produced in eighteen 
departments, and the remaining two- 
K'ventlis arc distributed amongst Cl de- 
partments. The number of smelting- 
^^'orks, and works for making bar-iron, 
“K-reased from SlU in 183C to 1023 in 
In the Haute Marne, where the 
iron- works are on the largest scale, 8C 
establishments produced iron valued at 
L9 ,;m 9/. The total value of all the 
iron manufactured in France in 1841 was 
estimated at 5,071,581/., which was an 
o^ease of 1 4 per cent, since 1830. The 
' V. 1 -594,418 tons of wood-char- 

r/ ’ , '^b9i4 tons of coke, 349,276 tons 
170,059 stores of wood; and 
f. J, products were 377,142 tons of 
‘iron, 263,747 tons of bar-irou, and 


0880 tons of steel. The value of the fuel 
consumed amounted to 2,179,064/., or 
38^ per cent, on the value of the 
metal. The number of w'orkmeii em- 
ployed (including 15,783 miners) was 
47,830, which is more than the num- 
ber employed in Great IJritain, wdiilc the 
quantity of iron made in P'rance is only 
one-foirrth of that made in lOngland. The 
price of pig-iron in France was 0/. 1 1 s. per 
ton in 1841, and that of bar-iron 15/. 13s. 
The iron manufacture is, in fact, a very 
oppressive monopoly in F'rance, and is 
eBj)ccialIy injurious to the agricultural 
class. The country is not half supplied 
by the French iron-masters ; enormous 
duties prevent the supply of foreign iron, 
and scarcely .50,000 tons are imported 
annually; and the P'rench submit to the 
injustice of paying prices which are from 
loo to 200 per cent, liigher than the same 
article costs in Phiglaiul. {Jour, of Jjmd. 
Sf.uL Soc., vol. vii. 282-291. Paper by 
G. R. Porter, l^sip, on the Mining In* 
du.^try of France.) 

In Helgium the iron-mines are prin- 
ciiuilly situated between the Sambre and 
tin* Meuse, and in the province of Liege. 
The proiluee when smelted amounted in 
1830 to 1 50, 000 tons. 

In 1837 the iron-mines of Prussia pro- 
duced 079,874 tons. 

'Fhe iron of Swed(‘n is deservedly held 
ill higli estimation. Tlie number of 
smelting furnaces, great and small, in 
Sweilen, is under 350. Tlie annual pro- 
duce is estimated at from 85,000 to 95,000 
tons of pig-iroii, which is capable of being 
converted into from 00,000 to 60,000 tons 
of malleable iron. An iron-master can 
send no more iron to market than the 
quantity which he is authoris».*d by his 
liceiiqn to produce. F^acli furnace and 
forge p&ys an annual tax ; and no licence 
is granted to anyone who has not atbrest 
sufficient to supply the necessary char- 
coal. (M'Gregor’s Commercial Statistics^ 
ii, 882.) 

The following particulars respecting 
the iron manufacture of the United States 
of North America are from Hunt’s 
* Merchants’ Magazine,’ a work of autho- 
rity on commercial statistics. There are 
540 blast furnaces, which yield 486,000 
tons of pig-irou ; 954 bloomerics, forges, 
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rolling and splitting mills, &c., 'vrhich 
produce 20 1, GOO tons of bar, hoop, sheet, 
and other wrought iron, :i0,(H)0 tons 
blooms, and 1 21 ,r)(U) tons as cuttings, such 
as machinery, stove-plates. Two-fifths 
of all the iron made in the States is pro- 
duced in Pennsylvania. The total quan- 
tity is rather more than the produce of 
Great Britain in 1820. The probability 
is, tliat in the course of another quarter 
of a century the United States will be 
the greatest iron-producing country in 
the world. The duty on foreign iron 
varies from .GO to l.GO per cent, and tlie 
quantity imported is about loo.ooo tons 
per annum, 'flic price of Ani(*rican bar- 
iron in 1845 was from 75 to 80 dollars 
per ton. The price in England, w ith a 
large prospective demand, w’as under 9/. 
per ton. 

J. 

JACOBINS is the name of a faction 
which exercised a great infiuence on the 
events of the French lievolution. This 
faction originated in a political club 
formed at Versailles, about tlie time of 
the mectingof the first National Assembly, 
and which was composed chiefly of depu- 
ties from Brittany, who were most deter- 
mined against the court and tlie old 
mouarcliv, and .some also I'roni tlie South 
of France, among whom was Miraheau. 
When the National Assembly removed 
its sittings to Paris (October 19, 1789), 
the Breton club followed it, and soon after 
established their meetings in the lately 
suppres.sed convent of the Jacobins, or 
Dominican monks, in the Ivue St. IIonor<^. 
From this circumstance the club and the 
powerful party whieli grew i|pm it 
assumed the name of Jacobins, during 
the year 1790 the club increased its 
miinbers by admitting many men known 
for violent principles, which tended not 
to the ostahlislimeiit of a constitutioiial 
throne, but to the subversion of the 
monarchy. A schism broke out bctw'een 
tliese and the original Jacobins, upon 
which Danton, Marat, and other revolu- 
tionists seceded from the club, and formed 
themselves into a separate club called 
‘ Les Cordeliers/ from their meetings be- 


ing held in a suppre.sscd convent of Fran- 
ciscan friars. These men openly advo- 
cated massacre, proscription, an<l confis- 
cation, as the means of establishing the 
sovereignty of the people. In 1791 the 
(Cordeliers reunited tliemselves with the 
Jacobin club, from which they expelled 
the less fanatical members, such as I.ouis 
.Stanislas Freron, Legendre, and others. 
From that time, and especially in the 
following year, 1792, the Jacobin club 
assumed tlie iiscendancy over the legisla- 
ture; and the measures previously dis- 
cussed and carried in the club were 
forced upon the assembly by the votes of 
the numerous Jacobin members, and by 
the out- door infiuence of the piken\en of 
the suburbs, with whom the club was in 
close connection. The attack on the 
Tuileries in August, 1792, the massacres 
of the following September, the suppres- 
sion of royalty, and most of the mea- 
sures of the reign of terror, originated 
with the club of the Jacobins, [(^om- 
MiTTKK or P[jj5U0 Sai’kty.] The club 
had alfiliations all over France. After 
the fall of Kobespierre in July, 1794, the 
convention passed a resolution which for- 
bade all popular jLSsemldies to interfere 
w'ith the deliberations of the legislature. 
The Jacobins, however, having attempted 
an insurrection in November, 1794, in 
order to save one of their membei’N 
Carrier, wlio liad been condemned to 
death for his atrocities at Nantes, the 
convention ordered tlie club to be shut 
up; and Legendre, one of its former 
members, proc-eeded with an armed force 
to dissolve the meeting, and closed the 
hall. The .spirit of the club, however, 
survived in its numerous adherents, and 
continued to struggle against the legisla* 
ture and the Executive Directory, uiiti 
Bonaparte put an end to all factious, aw. 
restored order in France. The name* o' 
Jacobin has since been used, though oltt'“ j 
improperly, like other party names, | 
denote men of extreme deinocratieai i 
principles, who wish for the subvcrsie^ 
of kingly government and of all 
distinctions, and are not over-scrupule^ j 
about the means of effecting their obje^'' 
JETSAM. [Flotsam.] , , 

JEWS. It docs not appear «nt 
time the Jews came into Great 
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but they were settled here in the Saxon 
period, and as early as a.d. 750. From 
the time of the (.’oiiquest the Jews in 
Fnmdand rapidly increased in number. 
Under the first three Norman kings they 
lived undisturbed, so far as we are in- 
formed. liut under Stephen and his suc- 
cessors they suflered from the rapacity 
of the kings and the intolerance of the 
people. I'lie persecutions which they 
ex))erieneed from all persons, both lay 
ami eeelesiastie, ])Oor and rich, are fully 
attestt'd by tlie evidence of their enemies. 
Finally, in tlio reign of Fklward T., about 
A.D. liiOO, all tlie .lews were banished 
from the kingdom. Their numbers at 
that time are eonjectured (but ou what 
grounds we arc not aware) to have been 
t)elween 15,000 and 1 <1,000. It was not 
till after the IJestoratioii, A.u. IfKJO, that 
the .Jews again settled in England; and 
tlioiigh nmh'r the I^rotectorate they had 
entered into negotiations with (h’omwell 
to obtain permission to enter the island, 
iiotliing seems to have been done in the 
matter, and those who have investigated 
tlie suhjeet bring forward no proof of 
leave being formally granted to them to 
return. After the Eestovation it seems 
proliahle that they eamc in gradually 
without either permission or opposition, 
tmd since that time foreign Jews have 
been on the same footing as otlier aliens 
with respect to entering the country. In 
tlie reign of (Jiieen Ainie ( 1 Anne, c. .‘10) 
an act was passed, by wliieli, “if any 
Jewish parent, in order to the compelling 
ot his or her Protestant child to change 
his or her religion, shall refuse to allow 
i^iieli cliild a fitting maiiiteiiance. suitable 
to the degree and al)ility of such parent, 
fltid to the age and education of sucli 
child,” the Lord ('liaiicellor, up«>n com- 
plaint made to liim, shall make .such 
onler for tlie maintenance of such Pro- 
h'srant child as he shall think fit. In 
the year iToJ an act was passed to 
eiiahle foreign Jews to be naturalized 
Without taking the sacrament; but the 
act was repealed in the following session, 
under the influence of the popular feel- 
ijig. which was most strongly opposed to 
the measure of 175:3. Since this year 
diey have lived in the United Kingdom 
unmolested. In 18 d 0 the number of 


Jews in London was estimated at 18,000, 
and in tlie rest of Fhigland about 0000. 
But since the act for the registration of 
marriages, &e. was passed, and the num- 
ber of marriages among the Jew s is ac- 
curately ascertained, we know that this 
calculation was too high ; and if the pro- 
portion of marriages amongst the Jews is 
the same as amongst other portions of 
the population, the numher of Jews in 
England and Wales in 184:1 was only 
18,700. The number in Scotland and 
Ireland is probably small, but we are not 
aware that there is any good estimate as 
to their numbers in these parts of the 
United Kingdom. • 

During their residemee in Fhigland, up 
to their banishment in the time of Fki- 
ward 1., the Jews were considered as the 
villains and bondsmen of tlie king, a 
relation which seems to explain liie 
power over their persons and property 
wliich was a.ssum(*d and exercised by the 
king in the most oppres-sive manner. 
They however could purchase and hold 
land, subject only to the right of the 
king, w hatever it might he, to levy heavy 
taxes on them and seize their lands if 
they were not paid. By the statute of 
the 54th and 5.5th of lleury HI. the 
Jews were declared incapable of purchas- 
ing or taking a freehold interest in land, 
but might hold, as in time past they w(*re 
accustomed to hold, houses in the cities, 
horoiiglis, and towns where tliey residtjd. 
Another .statute (Statutum d(* Judaismo), 
.‘3 Edward I., forbade Jews from alienat- 
ing ill fee, eitlier to Jew or Uliiistian, 
any houses, rents, or teiieiiients which 
Uiey then had, or disposing of them in 
any way without the king’s consent; they 
were permitted to purcha.se houses aud 
curtilages in the cities and boroughs where 
they then resided, provided they held 
them ill chief of the king ; and they w'ere 
further permitted to take lands to farm 
for any term not exceeding ten years; 
such permission, how ever, was not to con- 
tinue in force for more tliau fifteen years 
from the date of the aet. Since the time 
of their bauishmeut no statute has been 
passed wliieh in direct terms affects the 
right of tlie Jews to hold real estates in 
Fiiigland, and it lias been a matter of 
dispute whether they can now legally 
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liold such estate. It has been coiitendec and truly declare, that,” &c. [Justices 


that the statute called the 54th and .5 nth 
Henry III. is not an act of parliament 
but only an ordinance of the king, whicl; 
however, to say the least, seems a very 
questionable proposition ; and if it is an 
act, it is by some persons contended tha 
it lias been indirectly repealed. Sonu 
Jews, wx* believe, do hold real estate, and 
it is contended by some that they are 
legally entitled to do so. But nothing 
short of a declaration of the legislature 
can remove all doubts on tliis subject. 

The act of the 9th Geo. IV. c. 
substitutes for the sacramental test a form 
of declaration to be made by every per- 
son, within one calendar month next be- 
fore or upon his admission into any ol 
the cor[)()rate ollices mentioned in thal 
act, or within six calendar months after 
his ap[)olntment to any place mentioned 
in the fifth section of that act. As this 
declaration contains tlie words “ upon the 
true faith of a Christian,” it has the 
effect of excluding Jews from corpo- 
rate offices, and, in connection with the 
Abjuration Act, from places under giv 
veriiracnt, so fur as they are not relieved 
by the Annual Indemnity Act. The ab- 
juration oath, which contains the same 
words, has the cll’eet of excluding the 
JcAvs from parliunn-nt. (I Geo. I. st. 
ii. c. 13; 6 Geo. III. c. 53.) But in 
1845 an act was passed (8 & 9 Viet. c. 
52), by which,] Instead of the declaration 
required to be made by 9 (ieo. IV. c. 17, 
every person of the Jewish religion is 
permitted to make and subscribe another 
declaration, of whicli a form is given in 
the act, within one calendar month next 
befor or iijion his ailmission into the 
office of may or, alderman, recorder, bailiff, 
common councilman, councillor, cham- 
berlain, treasurer, towii-clcrk, or any other 
mimicijial office in any city, town corpo- 
rate, borough, or cinque port witliin Eng- 
land and Wales or the town of Berwick 
upon Tw(‘ed. The declaration, instead 
of the words “ upon the true faith of a 
Christian,” runs in this form: “ I, A. B., 
being a person professing the Jewish re- 
ligion, having conscientious scruples 
a^pinst subscribing the declaration con- 
tained in an act, .'tc. (referring to the 9 
Geo. IV. c. 17), do solemnly, sincerely, . 
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It is considered to be the law at present 
that all gifts for the support of the Jewish 
religion^are void, as being what are legally 
tenned "superstitious uses. There is a 
singular decision by Lord Hardwick (De 
Costa V. De Paz, Ambler’s Reports') in the 
case of a gift for the support of the Jewish 
religion. Part of the money intended by 
the Jewish donor to support his own creed, 
was given to the Foundling Hospital. 

It seems to be the general opinion that 
the Jews are within the benefit of the 
Toleration Act of the 1 William and 
Mary, as extended by the 53 Geo. HI. c. 
160. Though a lepey given for the in- 
struction of Jew^s in their religion is not 
one which will be supported by the Court 
of Chancery, any other kind of charitable 
bequest for the benefit of Jews is valid. 
It is a vulgar error, still entertained by 
some people, that Jews, even if born in 
this country, are aliens. Jews arc British 
subjects, like any other persons who are 
born here. 

(Blunt’s History of the Establishment 
and Residence of the Jews in Englanf 

ith an Enquiry into their Civil Disabi- 
lities, London, 1830 ; Goldsmid’s Remarks 
on the (Xvil Disabilities of British Jews, 
London, 1830; Report of the Criminal 
Imw Commissioners, on Penalties and Dis- 
abilities in regard to Religious Opinions, 
1845. This report states also the law 
as to Jews in Ireland and Scotland.) 

JOINT-STOCK COMPANY. Joint- 
stock companies are such companies as 
are unincorporated, and which trade upon 
a joint stock. All trading associations, 
however numerous, and although not esta- 
blished by charter or act of parliament, 
are legal, provided their purposes be 
legal, and provided they do not athunpt 
to exercise the privileges of a corpora- 
tion, such as the power of making their 
shares transferable at the will of tlie 
holder. The partners in joint-stock com- 
panies are of two classes ; one consists of 
directors, trustees, and others who are 
actively etuployed in conducting the con- 
cern ; the other, of a number of persons 
who take little or no part in its manage- 
ment, and many of whom become share- 
holders for the sake only of a profitabJe 
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investment of their money. The general 
conduct of the trade falls upon the di- 
rectors, while the more particular trans- 
actions are usually managed by paid 
agents who are not shareholders. The 
funds and other property of the company 
are vested in the trustees. The deed of 
settlement is a covenant made between a 
few of the shareholders chosen as trustees 
for that purpose, and the others; by 
wliich each of tlie latter covenants with 
tlie trustees, and each of the trustees 
covenants with the rest of the sharehold- 
ers, for the due performance of a series 
of articles which are specifically set forth, 
and which point out the duties of the 
trustees, directors, and auditors; define 
tlioir powers, and all other necessary 
matters. In all matters which might 
have been provided by the deed, but are 
not, the law of partnership prevails. 

The private property, to its full extent, 
of every member of an unincorporated 
trading company is liable for the whole 
debts of the company. The most im- 
portant object to be gained by an act of 
parliament for a joint-stock conipany,|is 
by the clause which enables it to sue and 
be sued through the medium of one of its 
otficers ; without which advantage the dif- 
lieulties attendant upon suits by or against 
such companies arc beyond calculation. 

A partnership in the working of a mine 
is considen.'d by courts of equity as a 
partnership in a trade, and therefore sub- 
ct to the usual rules as to partnership. 
The chief rules of Koinan law as to 
partnership may be collected from Gains, 
hi. 148-1.04; V/iV/,, xvii. tit. 2; Cicero, 
Vuhlio Qiiintio. 

The constitutiou and regulation of joint- 
stock companies have been more particu- 
defined by several recent statutes. 
The act 7 & 8 Viet. c. 110, applies to 
^^nipanies formed subsequent to 1st 
1844 , which consist of more than 
twenty-five members, provided they are 
constituted by charter or by act of 
pai’liainent. The most impoitant feature 
the act consists of provisions for sub- 
jecting joint-stock companies to certain 
^J'lpilations while in their provisioiiary 
te, and before operations have been 
^^nimenced. It is required that before 
“y public advertisement of an intended 


joint-stock company be issued, the pro- 
moters are to effect a “provisional re- 
gistration” at an office established for the 
purpose, which registration must set forth 
the name and nature of the proposed 
company, the names, occupations, and 
places of abode of the promoters and of- 
ficers, the names of subscribers, with vari- 
ous other particulars ; and copies of each 
prospectus must be deposited before being 
issued. There is a penalty for issuing 
advertisements which falsely pretend that 
any joint-stock project is patronized, 
directed, or managed by eminent or 
opulent persons. 

When the company is formed a “ com- 
plete registration” is to be made, and 
until this is effected, all their proceed- 
ing's are of a provisionary character. 
The “complete registration” is accom- 
plished by sending in schedules which 
give full particulars respecting the con- 
stitution of the company. Every share- 
holder must enter into a covenant to pay 
up instalments ; the deed is to be regis- 
tered; accounts are to be audited, and 
balance-sheets made and produced to the 
shareholders, yearly, and the right of the 
shareholders to examine the books for a 
certain time must be granted. The 
balance-sheet and auditors^ reports are 
also to be annually registered. The act 
imposes other conditions on joint-stock 
companies, amongst which arc the follow- 
ing : shareholders whose instalments are 
all paid, have a right to bo present at 
all general meetings, and to take part in 
the discussions ; to vote on any ques- 
tion, either in person or by proxy, unless 
the deed of settlement precludes proxies ; 
^nd they have a vote in the choice of 
electors and auditors. Patrons and di- 
rectors must hold shares in the company 
under a penalty of 20/. A “ register of 
shareholders ” is to be kept which must 
show the number and amount of shares 
held by each shareholder; each share- 
holder has a right to inspect this register 
on demand ; and he is entitled to a cer- 
tificate of the ntimber of shares which he 
holds, and the amount paid thereon, which 
certificate may be evidence in a court of 
law. When completely registered, shares 
may be transferred, but all the instal- 
ments due must first be paid up, and the 
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transfer must be registered before the 
holder is entitled to share in the profits 
or to vote. The act contains a number 
of other regulations. The registrar of 
joint-stock companies is recpiired to make 
an annual report, which is to be presented 
to parliament. This act does not apply 
to joint-vStock banks, nor to schools or sci- 
entific and literary institutions ; nor to 
loan or benefit building societies duly 
enrolled, nor to friendly societies or simi- 
lar institutions, unless they assure to the 
amount of 2(K)/. on any one life. The 
act does not e.xtend to eompauies in Scot*- 
land, except they have branch establish- 
tnentsiii Knglaiul or Ireland. 

In the same session another act was 
passcKl (7 & S Viet. c. Ill) which is en- 
titled ‘ An Act for facilitating the winding 
up the affairs of joint-stock companies 
unable to meet their pecuniary engage- 
ments.’ lly this act a fiat in bankruptcy 
may be issued in tin* same way as in the 
case of single trailers against incorporated 
commeivial or trading companies or any 
other body <^f persons associated together 
for commercial or trading jmrposes ; hut 
the bankruptcy of a company does not 
iiivolve the l>ankruptcy of any inemher 
siidividuully. A copy of the balauce sheet 
must he sent to the Hoard of Trade, 
a»vompaniiHl by tlie written opinion of 
the(y<»urt of Bankruptcy as to the cause of 
failure of the company ; and the Queen, 
upon the rc‘, onnnciKlatioii of the Board of 
Trade, may then revoke any {)rivileges 
granted to the I’ompaiiy, and determim* 
the same, notwithstanding any charter, 
letU^rs-patent, or act of parliament; hut 
until the determination of the company 
by tile crown, it shall he considered as 
subsisting for the oiiginal purposes. This 
act applies to all banking companies 
whicli have more than f-ix partners. 

Another act (7 A 8 Viet. c. lid) was 
passed during the session of 184 1, under 
which joint-stock ])aiiks are now regu- 
lated. Every new joint-stock bank be- 
fore it can commence business is required 
to present a petition to her majesty in 
council, signed by at least 7 shareholders, 
praying for a grant of letters -patent. 
This petition must set forth— 1, The 
names and abodes of all the partners of 
the proposed company. 2, The proposed 


name of the Bank. 3, The place and 
street, &c., where the business of the* 
bank is to he carried on. 4, The pro- 
|K)sed amount of the capital stock, not 
being in any case less than 100,000^. and 
the means by which it is to be raised. 
.5, The amount of capital stock then 
paid up, and where and how invested. 
0, The proposed number of shares. 7, 
The amount of each share not being less 
than 100/. each. The petition of the 
proposed company, in which these par- 
ticulars are set forth, will be I'eferred to 
the Board of 'frade, which will report as 
to the provisions of the act having been 
complied with ; and her majesty may then, 
if she so think fit, grant the letters-patent 
prayed for. I’he deed of partnership 
must be drawn up in accordance with a 
form approved of by the Board of Trade, 
and, in addition to any other^ provisions 
which may he introduced, must contain 
specific provisions for the following 1 ) 01 “ 
poses. I, For holding ordinary general 
meetings at least once a year, at an ap- 
pointed time and place. 2, For hold- 
ing extraordinary general meetings 
on the refpiisitions of nine or more sharc- 
liolders who have at least 21 shares. 

For the qualification and election of di- 
rectors, and for general management, 
4, For the retirement of at least one- 
fourth of the directors annually, and for 
preventing their re-election for at least 
12 calendar mouths. .5, For preventing 
the company from purchasing any shares 
or making advances of money or securi- 
ties for money to any person on a security 
of a share or shares in the hank. 6, For 
the publication of the assets and liabilities 
of the bank once at least in every month. 
7, For the yearly audit of the account' 
of the hank by auditors chosen at a gene 
rul meeting of the shareholders and noi 
being directors at the time. 8, For the 
yearly communication of the auditors’ re- 
port, and of a balance sheet, and proh* 
and loss account to every shareholder 
This deed must be executed by the holo* 
ers of at least one-half the shares on 
which not less than lO/. on each share o 
100/. has been paid up ; hut the 
business cannot be commenced until 
deed has been executed by all the 
holders, nor until one-half at least oi ea 
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share has been paid up, no portion of 
which can be repaid without the sanc- 
tion of the Board of Trade. Under let- 
ters-patent for a term <^f years not ex- 
ceeding twenty the shareholders of a 
joint-stock bank may become one body 
politic and corporate witli perpetual suc- 
cession, a common seal, and power to 
purchase and hold lands, of such annual 
value as shall he expressed in each letters- 
patent. 

This act contains some other provisions 
which are deserving of notice as im- 
provements. Every year, between the 
‘28th of February and ‘ioth of March, a 
memorial is recpiired to be transmitted to 
the Commissioners of Stamps, setting 
forth, amongst other particulars, the 
name, style, and firm of the banking 
company, the names and places of abode 
of tile several members thereof, and of 
the directors, managers, and other officers; 
and this document may be inspected at 
the Stain|v-office on payment of a fee of 
one shilling. A list of the registered 
names and places of abode of all the 
members of thi^ company for the time 
being must also be printed and con- 
spicuously jilaced for the use of tlie pub- 
lic in the bank* The manager or one of 
the directors is required to transmit from 
time to time to the Commissioners of 
Stamps an account of cliaiiges which have 
taken place in the list of directors, ma- 
nagers, officers, and shareliolders. The 
Commissioners of Stamps are to give a 
certified copy of these memorials on pay- 
ment of a fee of l().v. I’ersons whose 
names arc in the memorial last delivered, 
ftre themselves or their representatives 
liable to legal proceedings, as existing 
shareholdci’s. 

When joint-stock l^nks were first esta- 
blished, each shareliolder w'as answerable 
lo the extent of his own property. By 
1 Viet. c. 73, they were rendered liable 
CTily to the extent of their shares, but the 
hability did not extend to the sharehold- 
^ body. By 7 & 8 Viet c. 113, 
be liability of any shareholder extends 
equally to the whole body of sharehold- 
ers as a com})any; but if execution of 
judgment against the company shall 
^ inefiectual to obtain satisfaction, then 
by shareholder may be proceeded 


against. The acts of an individual part- 
ner were formerly binding on all the 
other shareholders, but it is only the acts 
of an individual director or other officer 
properly appointed which are now binding 
on the co-partnership. [Fartnership.J 
At one time a great part of the foreign 
commerce of England was engrossed by 
chartered companies. An account of two 
of these companies lias been already 
given. [Hudson’s Bay Company; East 
India Company.] There were several 
others, whicli have ceased to exist, whose 
operations constitute an important feature 
ill our commercial history. The Russia 
(yoinpany, which was chartered in 1555, 
succeeded in establishing a trade with the 
Czar of Muscovy, and a year or two 
afterwards Jenkinson, a very active ser- 
vant of the company, struck out a new 
line of commercial intercourse through 
Russia into Persia. One of the main ob- 
jects of the association was the discovery 
of new trades. Before the close of the six- 
teenth century the company embarked in 
the whale fishery atSpitzbergen,in which, 
as well as in their operations elsewhere, 
private traders, termed “ interlopers,” were 
not allowed to engage. In 1 6 fit), when the 
(/zar had greatly reduced the privileges 
of the company or placed the Dutch on 
the same commercial footing, the associa- 
tion ceased to be a joint-stock concern, 
but became wliat was called a regulated 
company, in which each person traded 
with his own capital, subject to the gene- 
ral regulations of the association. The 
Russia (kmipany w'as at the cost of main- 
taining embassies. The Russia Company 
still exists, that is, officers are elected, and 
a dinner is annually given, which is gene- 
rally attended by the Russian ambassa- 
dor. The expenses of the company are 
paid out of trilling dues levied on imports 
from Russia. 

In 1581 Queen Elizabeth granted to a 
company the exclusive right of trading to 
Turkey. This was the origin of the 
Turkey or Levant Company. Its exclu- 
sive privileges of trade extended to the 
doiriinion.s of the Grand Seignor, whether 
in Kn rope, A sia, or A frica. Factories were 
established, and the company was at the 
cost ofsupiKirting an English ambassador 
at Constantinople, and consuls at Aleppo^ 
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Smyrna, and other places. Adam Smith 
spcalcs of the Turkey Company in his 
time, seventy or eighty years ago, as “ a 
strict and oppressive monopoly.’* The 
Turkey Company surrendered its char- 
ter in I8i!5. 

Several companies for trading to Afri- 
ca were successively established in the 
seventeenth century, but from various 
causes they all failed. The company 
established in lGti2 was bound by its 
charter to supply the West India planta- 
tions with three thousand negroes annu- 
ally. This was the third African com- 
pany established during the century; 
but it was broken up, as its prede- 
cessors had been, and a fourth company 
was e.stablished, at the head of which 
were King Charles II. and the Duke of 
York. After the l^evolution companies 
for exclusive trading were declared ille- 
gal unless they obtained the sanction of 
an act of parliament, and the African 
trade was thrown open. The ditl’erent 
African (k)in panics had, however, been 
at considerable cost in erecting forts and 
factories, and maintaining oHicers; and 
to indemnify the existing association, an 
act was passed in KiUS for levying a duty 
upon private traders to Africa, who were 
no longer to be deemed interlopers. In 
1730 parliament granted 10, (HU)/, for the 
purp,A>e <»f keeping up establish meuts in 
Africa. The tra<le was now entirely 
throw n open, :' tKl the powers of the Afri- 
can Compaii}’ confined to the govern- 
ment of forts and factories. In 18:il tlie 
charter of the African Company was .sur- 
rendered and the company ceased to exist. 

Tlie South Sea Compauy, so famous for 
its association with a gigantic commercial 
bubble, was vested with the exclusive 
privilege of trading to the Pacific Ocean 
and along the east coast of South America 
from the Orinoco to Cape Horn. The 
company engaged to supply negroes to 
the Spanish dominions in South America 
under the Assiento treaty. fAs.siKNTo 
Treat V.] The privilege of exclusive 
trade to the south-t?ast and elsewhere was 
taken away by 47 Geo. III. c, 23, and 
by a subsequent act duties called South 
Sea Duties were imposed on goods im- 
ported from the limits (with some ex- 
ceptions) to which the privilege had been \ 


confined. These duties were to form a 
guarantee fund, and were to cease when 
the fund had reached a certain amount. 

Besides these companies there were the 
Eastland, the Hamburg, and the Green- 
land companies, with some otliers, hut 
none of them w ere of so much importance 
as those we have just noticed. 

JOURNAT.S OF THE LORDS 
AND (X)MMONS. [Parliament.] 

JUDEX, JUDICIUM. It is of some 
importance to form a correct notion of 
the t(u*ms judex and judicium in the Ro- 
man writers. The judicia privatii were 
those in which one party claimed some- 
thing of or against another party, and 
must be distinguished from the judicia 
publica. The foi-iner had relation to 
actioue.% and may be generally described 
as Civil actions; the latter were of the 
nature of Criminal prosecutions. 

In the Judicia Privata the party com- 
plainant (actor) came before the pnetor 
or other magistrate who had jurisdiction 
(jurisdictio), and made his claim or com- 
plaint, to which the defendant (reus) 
might put in a plea (exceptio). The 
praetor then made an order by which he 
referredjjtlie matter to Judices, or Recupe- 
ratores, or Arbitri, whose^chief office was 
to ascertain the facts in dispute. The 
formula, or order of the prmtor, was of 
the natuHi of a provisional decree : it 
stated the matter at issue between the 
parlies and the judgment that was to fol- 
low upon the determination of the facts. 
The plaintiff had to prove his case, or the 
defendant to prove his plea, before the 
judices. Sometimes there was only one 
judex. The speech of Cicero ‘ l^ro Pub- 
lio Quintio’ was made before a single 
judex, aided by assessors (consilium). 

The patrorii or orators appeared before 
the judices to support the cause of their 
clients. The judices were sworn to act 
impartially. Witnesses were produced 
on each side and examined orally ; and it 
is clear from the remarks of Cicero {Pro 
c. 10), where he is commenting 
on the evidence in the case of Ctcciiia, 
that he had cross-examined and put to 
confusion an impudent witness on the 
other side (see also the Oration Pro 
JPlaccOf c. 10), It is clear also from the 
oration ‘ Pro Caecina,’ that the inquiry 
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before the judices was public. Written 
documents, such as letters and l)ooks of 
accounts, were produced before the judi- 
ces by way of evidence. (Cicero, Pro 
Q, Jioscio.) When the orators had 
finished their speeches, the judices de- 
cided by a majority. The sentence was, 
if necessary, perhaps in sonu^ cases car- 
ried into effect by the lictors of the ma- 
gistrate who appointed the judices. The 
form in which the judices pronounced 
their decision was that of a judgment or 
decree. 

The dillerence between tlie judicium 
and ar])itrium was this : in the judicium 
the claim, demand, or damages was a 
sum fixed ; in the arbitriiiin it was a sum 
uncertain ; and this difference was at- 
tei^dod with certain variations in the pro- 
cedure. This is very clearly expressed 
by Cicero (Pro Q. Poscio, c. 4). 

The judices must to some extent have 
settled questions of law, inasmucli as the 
determination of the facts sometimes in- 
volved the interpretation of the law. 
They were accordingly allowed to have 
assessors (consilium) learned in the 
law (jiiris(5ousulti), but the jnrisconsulti 
merely advised the judices, who alone 
dtdivered th(‘ decision. In ease of doubt 
to the law, the judices might consult 
the magistrate under whom they were 
acting ; but us to the matters of fact, the 
judices were the sole judges, and could 
I tike no advice from the magistrate ( JHg.y 
; 1. 79). Gellius (xiv. 2) gives an 

amusing account of the diliiculty which 
he felt on being appointed a judex, and 
how he got rid of the business by de- 
<^lariiig oil oath, as the judex alw^ays 
’aight do, that he could not come to any 
decision. dilficiilty which he ex- 

perieuced was exactly one of those which 
I)cr.son not practically acquainted with 
proceedings would experience. 

^ c may presume that the judices were 
:ft‘«erally persons qualified by a sufficient 
j o^catiou, though they were not neces- 
*yny lawyers ; but it does not appear 
named out of any deter- 
reason 

that both parties generally 
iP " judices, or at least had 

power of rejecting them. It would 
s It every Homan citizen was con- 


sidered competent to discharge the func- 
tions of a judex in civil actions, at least 
under the emperors : but this part of the 
subject is not free from difficulty. 

Appeals from the decisions of the judi- 
ces were not uncommon. (Ulpian, 
xlix. 1.1; Scacvola, Dig.f xlix. 1. 28.) 

So far seems pretty well ascertained. 
Such being the qualifications of the judi- 
ces, and the magistrates who had “ juris- 
dictio” being only annual functionaries, 
it appears that there was no class of men 
among the Romans, like our judges, who 
"Miere the living interpreters of law for a 
series of years in succession. The juris- 
consulti seem to have kept the Roman 
law together as a coherent body, and it is 
from their writings alone that the Digest 
is compiled. [Justinian’s Legisla- 
tion.] 

The .Indicia Piihlica were in the nature 
of criminal prosecutions, in which any 
person, not disqualified, might be the pro- 
secutor, and in which the verdict was fol- 
lowed by a legal punishment. Judices 
were employed here also, and were a 
kind of assessors to the magistrate who 
presided. The judices were the judges 
of the facts laid to the charge of the ac- 
cused. Loth the accuser and the accused 
might challenge a certain number of the 
judices. Witnesses were examined before 
them ; slaves by torture, freemen orally. 
The judices, at least in the more import- 
ant matters, voted by ballot: each judex 
put into the urn the tablet of Acquittal, 
of Condemnation, or the tablet N. L. (non 
liquet, “ it is not clear”), according to his 
pleasure. The magistrate pronounced the 
verdict according to the tablets which 
made a majority. A lively picture of the 
intrigues and bribery which were not un- 
usual on such trials is given by Cicero in 
speaking of the affair of Clodiiis and the 
Roiia Dea (Ad Attic., i. Id, Ifi). The 
various changes made at Rome as to the 
body from which the judices were chosen 
refer only to the judicia publica. 

This subject is not free from difficulty. 
What is above stated must be taken only 
as correct in the main features. Further 
inquiry is still wanted on several matters 
connected with the functions of the judi-. 
CCS. Enough has been said to enable the 
reader to compare the Roman Judice? 
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with the English jury, anil to show the 
dilference of the institutions. 

((Jains, 111), iv. ; lleinecciu.s, St/ntagmay 
8tc.t by Haiibold ; Unterholzner, Ueher 
(he Jtede (Hcem fiir den Scfuiuspuder 
JiosciiiSy ^eitscliriffy &c., i. 248 ; and his 
remarks on the difference between the 
amdudio and the actio in personttWy with 
reference to the judicea ; ‘ De .1 iidiciis,’ 
JJig.y V. 1 ; * De .Judiciis Publicis,' fMg.y 
xlviii. ; Jnstit., iv. tit. 18.) 

Dr. PeltiiigaU’s ‘ Enquiry into the Use 
and Practice of .luries among the Greeks 
and Tlonians,’ London, 1709, maybe con- 
sulted a.s to the functions of the Roman 
judices in the Judicia. Puhlica. The au- 
tlior’s conclusions seem in tlie main to be 
correct, though his essay is an ill-arranged 
and unmetliodieal production. The 
‘ Attische Process,’ by Meier and Sclu'i- 
mann, and the eSvSay of Pettingall, may 
be consulted with reftTence to the func- 
tions of the Attic Dicasta?. 

JUDGE (from the French /wi/c, which 
is from the Latin Judex), [Judkx.] A 
judge in England and Wales is a man 
who presides in a court duly constituted, 
declares the law in all matters that are 
tried before him, and pronounces sentence 
or judgment according to law. There 
ar<? judges of tlie three Sujierior Courts 
of Law at Westminster, judges in the 
Courts of E(juity, a judge in the (Jouit 
of Hankruptcy, judges of the Insolvent 
('!ourt, jud; os in the Ecclesiastical and 
Admiralt} ("ourts, and some others. Some 
judges are calh'd Recorders, and there arc 
other names, hut tlic name does not alter 
the nature of the offence. When the judges 
simply are spoken of, the judges of the 
i upevior courts v)f common huv are meant. 
There an* fifteen judges of these courts : 
five in the(\)urt oftjneen’s lleuch, five 
in the C’ourt of (\)ummn Pleas, and five 
in the (^)urt of Kxciieijuer. There are 
at present fi ve judg(‘s in Equity. [Courts ; 
Equity.] 

T})c judges of the superior courts of 
law are a})i)ointed by the crown. They 
hold their office during good behaviour, 
but they can be removed by the crown on 
the address of both houses of parliament 
( 1 3 Wm. II 1. c. 2). Formerly their com- 
missions ceased upon tlie demise of the 
crown, but by the 1 Geo. ill. c. 23, they 


continue to hold their office during good 
behaviour notwithstanding any demise of 
the crown, and their salaries are secured 
to them so long as they hold their office. 
The judges of the courts of Equity are 
also appointed by the crown. [Chan- 
CKLLOll ; ClTANCKUV.] 

By various acts of parliament retiring 
pensions of a determinate amount may be 
granted to the fifteen judges of the three 
superior courts of law, and to the judges 
in Equity. The lowest retiring pension 
is 3.5()U/., and this amount may be given 
to all puisne judges of the three courts. 
I’he highest retiring pension is 5UU0l., 
whicli may be granted by the crown‘‘.to 
till* lord chancellor upon his resignation. 
But to be entitled to these pensions all tlie 
judges of the superior courts of law, and 
the judges in Flquity, except the lord 
chancellor, must liave held the office for 
fifteen years, unless bad health has pre- 
vented them from holding office so long. 

Judges of Courts of Record [Courts] 
are not liable to ])ri)secutiou for anything 
done by th(*m as judges, but they may be 
prosecuted in parliament. Nor arc they 
liable to an action for any error in judg- 
ment, or for wrongful imprisonment, at 
least when they are acting within their 
jurisdiction. Judges are punishable for 
liribery by loss of office, line, ami impri- 
sonment. 

The ])owers and duties of judges would 
form tlie subject of an elaborate treatise. 
It may be sufficient to observe that in 
England the judges of the superior courts 
are so well protected in the dischurge ol 
their duty and so sure in their office, as 
to make them entirely independent of all 
political and private inlhience, and thiv 
are paid well enough to secure them 
against all temptation of lucre. Accord- 
ingly ail instance of misconduct in any 
judge of the superior courts of law, or 
any judge who holds a high office, is 
seldom or never heard of. The only qmjs- 
tion that can he raised is, whether tin? 
most competent persons are alwa} -' 
pointed, and whether persons are 
sometimes appointed wlio, tliough not 
solutely incompetent, are much less eow 
petent than others, and sometimes har< . 
competent. This danger is soinewij^ 
limited by public opinion, and 
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larly by the opinion of the members of i 
the bar, so that the risk of a totally in- 
competent person being appointed is not 
great. Hat as the appointment of the 
judges in the sui>crior courts of law, and 
the judges in Equity, is really made by 
those who for the time act as tlie minis- ! 
ters of the crown, the appointments of 
judges are, like other appointments made 
by the ministers, nearly always conferred 
on those who belong to the political party 
whicli for the time is in power. This evil, 
so far as it is an evil, is inseparable from 
the practical working of the constitution, 
and is probably a much less evil tlian any 
other mode of appointment that a)uld be 
suggested. 

JIJDICIARY. [Courts.] 
JURISCOMSULTl. [Judex; Juris- 

rRUDKNn:.] 

JURISDICTION. This term is the 
Latin word Jurisdictio, which simply sig- 
nifies the “ declaration of jus or law.” 
lie M'ho had jurisdictio was said “jus di- 
cere,” to “ declare the law.” The wliolc 
olfice (oflicium) of him who declared the 
law was according expressed by the word 
Jurisdictio. i\t. JJa Jurisdic-^ 

iione.) Jurisdictio was either voluntary 
(voluntaria) or litigant (contentiosa). 
The jurisdictio voluntaria related to cer- 
tain acts, such for instance as those forms 
of manumission and adoption, which iiiust 
be done before a luagistratus in order to be 
valid. The jurisdictio contentiosa related 
to litigation, and such legal proceedings 
were said tu be “ in jure,” before the uia- 
gistratus, as opposed to the proceedings 
before a jud(*x, which were said to he “ in 
judicio.” The magistratus was said “ jus 
dicere” or “ reddere,” wdicii he exercised 
his functions; and “magistratus” and 
“fiui K’omae jus dicit” arc accordingly 
convertible terms. ^Jurisdiction in Eng- 
*iUHl means an authority which a court 
ct law^ or equity has to decide matters 
lat are litigated before it or questions 
\V before ii. The courts at 

estiuinster have jurisdiction all over 
jj'glaiul and AVales; but the jurisdiction 
othor courts is limited by being coii- 
tair limits of space and to cer- 

i w/ . I or matters in dispute, 

all JRnsdiction of a court extends 
I l’^«gland, it may still be limited 


as to the kind of causes which it tries. 
Thus the superior courts of law#nd the 
courts of equity have their several juris- 
dictions as to matters which they hear 
and determine. [Equity.] The ecclesias- 
tical courts al.so have their separate juris- 
diction; and other courts, such as the 
Court of Insolvency, Borough Courts, 
and others, have their several jurisdic- 
tions. It follows, that if proceedings are 
commenced against a man before a court 
whicli has no jurisdiction in the matter 
brouglit before it, the defendant may an- 
swer by alleging that the court has no 
jurisdiction ; which is called pleading to 
the jurisdiction. When a party is con- 
victed by a court that has no juris- 
diction in the matter, the proceedings 
may be moved into the Court of King’s 
Bench by the writ of Certiorari and 
quashed. [Ceutjoraui.] Those who 
have limited jurisdiction are 'liable, it is 
said, to an action, if they assume a juris- 
diction wliieh they have not. 

JURISPltUDENCE. The Latinword 
prndeiitia (contracted fiom providentid) 
came, by a natural transition, to mean kjiow- 
ledije or undvrsUnnliug. “ llabebat (says 
Nepos, Life (f (iirnon^ c. 2) magnam pru- 
dentiam turn juris civ ills turn rci milita- 
ris:” hence jxn'sons skilled in the Roman 
law w'cre called juris priide/UeSf or simply 
pnident.es : in the same manner that they 
were called consult i^ as w ell as juris con- 
sulli. (llauhold’s Lincamenla Instil. Juris 
Honiani, lib. iv. cap. 5 ; Hugo, Geschichte 
dcs llimisvheu Itechls, p. 458, ed. xi.) A 
large part of the Roman hnv was gradu- 
ally adopted by the legislature and the 
jndiccs from the writings of the jurists : 
the emperors moreover sometimes ap- 
pointed persons whose opinions (or re- 
sponsa) the judex was hound to follow. 
(X>q/., lib. i. tit. 2, No. 2, 6 5-7, 35-47; 
lust., lib. i. tit. 2, 8.) According to 

the acceptation of the term prude ns or 
juris pnidens in the lioiuau law, juris 
prudcMia is sometime.? limited to the 
dexterity of a practical lawyer in apply- 
ing rules of law to individual eases'; 
whence the technical use of the term 
juristmidence in the French legal languugo 
for law founded on judicial decisions or 
on the writings of jurists. 

By (jenerai jurisprudence is properly 
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meant the science or philosophy of positive 
law, as (Mstiiigiiishcd from’ particular jn- 
risprndcnce, or the knowledge of the law 
of a determinate nation. “ General juris- 
prudence, or the philosophy of positive 
law, is not concerned directly with the 
science of legislation: it is concerned 
directly with principles and distinctions 
which are common to various systems of 
particular and positive law, and which 
each of those various systems inevitably 
involves, let it be worthy of praise or 
blame, or let it accord or not with an 
assumed measure or test. General juris- 
prudence is concerned with law as it ne- 
cessarily is, rather tlian with law as it 
ought to be ; witli law as it must be, be 
. it good or bad, rather than with law as 
it must be, if it be good.” (Austin, Out- 
line of a Course of Lectures on General 
Jurisprudence^ p. ih) For example, every 
system of positive law must invoIv<‘ such 
notions as sovereignty, legal right, legal 
duty, legal sanction, civil or criminal in- 
jury, the grounds of imjiutation or legal 
guilt, and of uon-imputation or legal in- 
nocence, property, possession, &;c., which 
therefore belong to the province of general 
jurisj»rudcnce. [Uaw; Lkcjislation.] 

A detailed, precise, and lucid descrip- 
tioii of the province of general jurispru- 
dence will be found in Mr. Austin’s work 
on the subject ( 8vo. London, 1 832), and 
the annexe<l outline of a course of lec- 
ture.s. {Jo,.rnal <f Education^ No. 8, 
p. 285.) A list of works on general 
jurisprudence may be seen in . Krug’s 
‘ Philosophisches Lexicon,’ in the article 
Iiechtsieftre. 

The jurists of the seventeenth and 
eighteenth centuries treated the subject 
of general jurispnnlence under tlio name 
of the la7v <f nature, and often combined 
it in the same treatise with lulernatioual 
Jjtw, or the Jaw of Nations, in the 
modem acceptation of that term. The 
work of Grotms, * De Jure Relli et Paeis,’ 
though professedly limited to rnterna- 
tional I..aw, is in part composed upon this 
principle; butthatof Puflendorf,* l)e Jure 
Naiur» et Gentium,’ affords the best ex- 
ample of this mode of treatment These 
works ought to he read with the excel- 
lent and instructive commentary of Bar- 
beyrac. [Inteknatioxal Law.] 


JURY. A jury is an assembly of men 
authorised to inquire into or to determine 
facts, and bound by an oath to the faithful 
discharge of their duty. The word is 
from the Luthi juro, to swear, whence we 
find this institution called in law Latin 
jnrata, and the persons composing it 
jurati; in PYench lesjures, and in English 
the jury. In the English law, when the 
object is inquiry only, the jury is some- 
times called an inquest or inquisition, as 
in the instance of a grand jury or coro- 
ner’s inquest ; but when facts are to be 
determined by it for judicial purposes, it 
is styled a jury. When the trial by jury 
is now spoken of, it signifies the determi- 
nation of facts in the administration of 
civil or criminal justice by twelve men 
sworn to decide facts truly according to 
the evidence produced before tlu'in. 

Irupiiry into facts on behalf of the 
crown by means of juries was frequent iii 
England long before the trial by jury was 
commonly used in courts of justice. I’hus 
we find, immediately after the Conquest, 
inquisitions ad quod dainnum. (which 
anciently took place in all grants by the 
crown, though now of more limited use) ; 
inquisitions post mortem, whicli were in- 
stituted on the death of the king’s tenants, 
to ascertain of what lands they died 
seised; inquisitions of lunacy (rfe hinatico 
iuquirendo ) ; and several other irniuests, 
which were called inquests of office, and 
took place wliere the crown was concerned 
I in interest : all these inquiries were made 
by means of juries of the neighbourliood, 
who were presumed to be conversant with 
the facts. In England also in tlie reign 
of John, wlieii the lands of the Normans 
were seised into the hands of the king, 
inquisitions by jury were execumd in 
(.ach county to ascertain their value and 
incidents. (See t)je forms of these in- 
quests in Hardy’s liotidi Normaimice, vd- 
i. p. 122.) 

Besides these juries of inquiry (inqm- 
sitoria jurata), there were accusatory 
juries {jurata delator ia), who presented 
offences committed within their district 
or hundred to the king or his conmn^ 
sioned justices. These inquests were 
immediately connected with the admim^ 
tration of justice, their duty being tn 
charge offenders, who, upon such 
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tion, were put upon their trial before 
judgeis, and were afterwards condemned 
or “delivered ” by them according to the 
result of the trial. These accusatory 
juries were probably the origin of our 
present grand juries. Juries of inquiry 
and accusatory juries might consist of 
more or occasionally oi fewer than 
twelve men. 

The third species of jury is that jury 
which we mean when we speak of trial 
hjf jury , Dr. Pettingall, in a tract pub- 
lished in 1769, expresses a confident 
opinion that juries of this description are 
the same as the Dicastm (^iKaa-ral) of the 
Athenians and the Judiccs of the Ro- 
mans, and he maintains that our trial by 
jury was derived immediately from 
Itomc, and ultimately from Greece. 
Rut it is more probable that they are 
rather to be ascribed to the accidental 
resemblance of popular institutions for 
the administration of justice in difterent 
countries than to identity of origin. The 
precise time at which this species of trial 
originated in England has been the sub- 
ject of much discussion ; and in particu- 
lar whether it was knowm to the Anglo- 
Saxons, or was introduced by the Con- 
queror. Coke and Spelman, among 
earlier legal antiquaries, and, in later 
times, Nicholson {Preface to Wilkins’s 
Anglo-Saxon Laws, p. 9), Rlackstone 
( Comnif-ntaries, book iii. c. 22), and Tur- 
ner {I/istory of Anglo-Saxons, vol. iv. 
biX)k xi. cap. 9), maintain the existence 
of this institution before the Conquest. 
Gn the other hand, Ilickes {Dissert, 
PpisL, p. 34), Reeves {History of the 
Liiglish Law, vol. i. p. 24), and several 
pther learned writers, contend that it was 
introduced by the Conqueror, or at least 
^nat it ^as derived from the Normans, 
^nd was not of Anglb-Saxon origin. The 
litter opinion is adopted by Sir Francis 
* jdgrave, in his History (f the English 
^o^fnonwealth, vol. i. p. 243. 
in by jury, in the form 

afr » existed for several centuries 

(lif ^ Conquest, are more distinctly 

in the ancient customs of Nor- 
mll ^ scanty frag- 

twcl ^ Anglo-Saxon laws. The trial by 
ical which was of canon- 

known to the Anglo- 


Saxons and also to many foreign nations, 
resembled the trial by jury only in the 
number of persons sworn; and no con- 
clusion can be drawn from this circum- 
stance, as twelve was not only the com- 
mon number throughout Europe for 
canonical and other purgations, but was 
the favourite number in every branch of 
the polity and jurisprudence of the 
Gothic nations. (Spelman’s Gloss., tit. 
Jurata ; also Edinburgh Review, vol. 
xxxi. p. 115.) For this reason Mr. Ilal- 
1am justly observes {Middle Ages, vol. ii. 
p. 401) that in searching for the origin of 
trial by jury, “ we cannot rely for a mo- 
ment upon any analogy which the mere 
number affords.” Besides this, the trial 
by compurgators under the name of 
Wager of Law continued to be the law of 
Fhigland until it was abolished, in 1833, 
by 3 & 4 Wm. IV. c. 42, § 13, and is 
treated by all writers and noticed in ju- 
dicial records ever since the Conquest as 
a totally different institution from the 
trial by jury. ’The trial per sectatores or 
per pares in the county court, which has 
sometimes been confounded with the trial 
by jury, w as a different tribunal. The 
sectatores or pares were, together witli 
the sheriff’ or other president, judges of 
the court, — as are the suitors (sectatores) 
in the county courts at present ; and it 
appears to have been the common course 
with the Gothic nations that twelve as- 
sessors should be present with the king 
or judge to decide judicial controversies. 
(Du Cange, Gloss,, ad vocem Pares.) 
The pares curiat resembled permanent 
assessors of the court, like the scahini 
mentioned in the early laws of France 
and Italy, much more nearly than sworn 
jurors indiscriminately selected, and per- 
forming a subordinate part to the judge. 
On the other hand, the incidents of tlie 
mode of trial prevalent in Normandy be*^ 
fore the Conquest correspond in a strik- 
ing manner with those of our trial by 
jury as it existed for centuries afterwards. 
In Normandy offenders were convicted or 
absolved by an inquest of good and law- 
ful men summoned from the neighbour- 
hood where the offence was supposed to 
have been committed. The law required 
that those were to be selected to serve on 
such in(piest who were best informed of 
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the truth of the matter ; and friends, ene- 
mies, and near relatives of the accused 
were to be excluded. Also in the Norman 
Writ of Right, those were to be sworn as 
recognitors who were born and had even 
dwelt in the neighbourhood where the 
land in question lay, in order that it 
miglit be believed that they knew of the 
truth of the matter and would speak the 
truth respecting it. {Grand Coustumicr, 
cap. <i9, 103.) These incidents, 
though unlike our present mode of trial 
( wliich has entirely altered its character 
within the last four centuries), are nearly 
identical with the trial by jury as it is 
described first by Glanville and after- 
wards by Bractoii, and correspond almost 
verbally with the form of the jury pro- 
cess, wdiich has continued the same from 
very early times to the present day ; by 
which the sheriff is commanded to re- 
turn “ good and lawful men of the neigh- 
bourhood, by whom the truth of the mat- 
ter may be better known, and who are not 
akin to either party, to recognize upon 
their oaths,” &c. ()ii the other hand (as 
Madox remarks, in his History of the 
livehequeTy p. 122), “ if we compare the 
laws of the Anglo-Saxon kings with the 
fi)rms of law process collected by Glan- 
ville. tliey are as different from one an- 
other as the laws of two several nations.” 

'fhougli there are some traces of the 
trial by jury in the four reigns \\hich im- 
mediately succeeded the Norman Con- 
qiK'st, it wa:^ not till a century afterwards, 
in the reign of Henry 11., that this insti- 
tution became fully estal)lislied and was 
reduced to a regular system. Its intro- 
duction into frequent use at this i)eriod 
was probably owing to the law or ordi- 
naiict* for the trial by assize in pleas of 
land or real actions, made by Henry II. 
Tliis Jaw has not come down to our times, 
hilt it is fully described by Glanville (lib. 
ii, cap. 7 ), and the greater part of the 
treatise of that writer is occupied by an 
account of the trial by twelve men which 
he warmly eulogis<"S and represents as 
liaving been introduced in opposition to 
the unsatisfactory mode of trial by battle 
or duel. In the reign of Henry II. it 
appears also that a jury was sometimes 
used in matters of a criminal nature— the 
proceeding iu such cases being noticed as 


an \n(\joi\vy per jaratum pat rice vel vicineti^ 
or per juramentum. fegalium hominum. 
Thus in the * Constitutions of Clarendon,* 
enacted in 1104, it is directed that “ if no 
I)erson appeared to accuse an offender 
before the archdeacon, the sheriff should, 
if requested to do so by tlie bishop, cause 
twelve lawful men of the neighbourhood 
or of the township to be sworn, who 
might declare the truth according to their 
conscience.** These however were pro- 
bably accusatory juries, similar to our 
grand inquests, and not juries employed 
for the actual trial or “ deliverance” of 
criminals, which do not seem to have 
been commonly used until a later ijeriod. 

The law of Ileury II. introduced the 
trial by assize or jury in real actions as a 
mode of deciding facts which the subject 
might claim as a matter of right. Glan- 
ville calls it “ a certain royal benefit con- 
ferred upon the people by the clemency 
of the sovereign with the advice of the 
iiol)ility*’* Accordingly we find in the 
Ilvtidi. Curice Uegis in the time of Rich- 
ard I. and John, many instances of trials 
by jury being claimed by parties, tliough 
it appears Jrom those curious records 
that at this time the trial by battle was 
.still in frequent use. In the reign of 
John we first liegin to trace the use of 
juries for the trial of criminal accusations. 
At first it seems to have been procured 
by the accused as a special favour from 
the crown, a fine, or some gift, or con- 
sideration being paid in order to purchase 
tlie privilege of a trial by jury. Several 
instances of this kind are collected in the 
Notes and Illustrations to Palgrave.s 
( 'ommonwmltfi (J‘ England^ vol. ii. p. l^tJ. 
'fhe payment of a line took place also not 
unfrequently in civil cases where aiiy 
variation from tlie regular course 
required. {Jxotidi Curice Hegis, voh i- 
pp. 354, 375 ; vol. ii. pp. 72, 92, 97, l"b 
114.) It is clear, however, from liractim 
and Fletii, that at the end of the thirteenth 
century the trial by jury in crimiii^'^l 
cases bad become usual, the form of 
proceedings being given by them in ni]' 
tail. (Bracton, p. 143.) Introduced ori- 
ginally as a matter of favour and * 
g(;nce, it gradually superseded the hui" 
harous customs of battle, ordeal, a” 
wager of law, until at length it bccaini> 
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both in civil and criminal cases, the or- 
dinary mode of determining facts for ju- 
dicial purposes, I 

It is a common error that the stipulation 
for ihQ judicium pariamm Magna Charta 
referred to the trial by jury. Sir Ed- 
ward Coke, in his commentary upon 
Magna Charta, expressly distinguishes 
between the trial by peers and the trial 
by jury (2nd Inst. 48-9) ; but Blackstone 
says, “ The trial hy jury is that trial by 
the peers of every Englishman, which, as 
the grand bulwark of his liberties, is 
secured to him by the Great Charter.” 
(Com.,vol. iv. p. 349.) This is confound- 
ing two distinct modes of trial. The 
judicium parium was the feudal mode of 
trial, wliere the pares or convassalli ejus-‘ 
(inn domini sat as judges or assessors with 
the lord of the fee to decide controversies 
arising between individual pares or peers. 
It was a phrase perfectly understood at 
the period of Magna Charta, and the 
mode of trial had been in use long before 
in France and all parts of Europe where 
feuds prevailed, (Du Cange, Gloss.f v. 
Pares,) It was essentially diftereiit from 
th(‘ trial by jury, which could never he 
accurately called judicium pariuvu We 
read frequently in the records of those 
times (and even in Magna Charta itself) 
of j///Y//orcs, of veredicium ox juramenlum 
l(‘<jaliiiiii liominumf and jiiraia vieineti or 
pulria\ all of w hich expressions refer to 
jory ; hut not a single instance can be 
found in any charter, or in any ancient 
treatise or judicial record, in which the 
jury are called pares, or their verdict 
judicium. (Iteeves’s IJislory of the Laiv, 
vol. i. p. 249.) In the records of the * Curia 
hegis’ in the first year of John’s reign, 
miiong numerous entries of Ponit sc sa~ 
pur jura turn viciueti or palrifc, are also 
entries of Pouit. super pares suos dc 
fodnu feodo, which plainly indicates a 
distinction between the two modes of 
90 ^) Ciiricc Jiegis, vol. ii. p. 

Until about the reign of Henry VI. 
Jj" by jury was a trial by witnesses, 
he present form of the jurors* oath is that 
^7 sliull “ give a true verdict, according 
^ je evidence.’* At what time this form 
hitroduced is uncertain ; but for se- 
t ‘^1 centuries after the Conquest th< 


jurors both in civil and criminal cases 
were sworn merely to speak the truth. 
(Glanville, lib. ii. cap. 17 j Bracton, lib. 
iii. cap. 22; lib. iv. p. 287, 291 ; Brit- 
ton, p. 135.) Hence their decision was 
accurately termed vercdictumy or verdict, 
that is a “ thing truly said whereas the 
phrase “ true verdict ’* in the modern oath 
is not an accurate expression. Many 
other incidents of the trial by jury, as re- 
corded in ancient treatises, conclusively 
show that the jury were merely wit- 
nesses. They were brought from the 
neighbourhood where the disputed fact 
was suggested to have occurreil, because, 
as the form of the jury process says, they 
were the persons “by whom the truth 
of the matter might be better known.** 
Again, if the jurors returned by the sheriff 
ill the first instance declared in open 
court that they knew nothing of the mat- 
ter in question, others were summoned 
who were better acquainted with it. 
(Glanville, lib. ii. cap. 17.) The^ might 
be excepted against by the parties upon 
the same grounds as witnesses in the 
Court Christian. They were punished 
for perjury if they gave a wilfully false 
verdict ; and for erdssa ignoraulia if they 
declared a falsehood or hesitated about 
their verdict upon a matter of notoriety, 
which all of the country {de palrid) might 
and ought to have known. (Hracton, 
p. 290.) And ancient authors strongly 
admonish judges to “ take good heed in 
inquisitions touching life and limb, that 
th(.‘y diligently examine the jurors from 
what source tliey obtain their knowledge. 
Jest peradveiiture by their negligence in 
this respect Barrabas should be released 
and Jesus be crucified.*’ (Bracton, lib. iii. 
cap. 21 ; Fleta, lib. i. cap. 34.) It is one 
of the numerous circumstances whicli 
show the character of the jury in the 
earlier periods of the history of tlie insti- 
tution, that tliough all other kinds of 
murder might be tried by a jury, murder 
by poison was cxccptcd, “because,” say 
the ancient writers, “ the crime is so 
secret, that it cannot be the subject of 
knowledge by the country.*’ (Bracton, 
lib. iii. cap. 18; Fleta, lib. i. cap. 31.) 

The original priiicipie and character of 
the trial by jury in criminal cases in 
Scotland appear to have been the same as 
T. 2 



JURY. 


JURY. 


[ 148 ] 


in England. The following extract is 
taken from a curious paper delivered to 
the Speaker of the House of Commons, 
and recorded on the Journals at the date 
4th June, 1007. (^Comm. Jount., vol. i. 
p. 378.) “ 111 Scotland, criminal causes 
are not governed by the civil law ; but 
ordaues* and juries pass upon life and 
death, very near according to the law 
here (in England). Which jury being 
chosen out of the Four Halts about (as 
the Scottish law terms it), which is to 
say, out of all places round about that 
are nearest to that part wlien; the fact 
was committed, the law doth presume that 
the jury may tlie better discern the truth 
of the fact by their own kmiwledge ; and 
therefore they are not bound to examine 
any witnesses, except out of their own 
disposition they shall please to examine 
them in fiivour of the party pursuer; 
which is likewise very seldom or almost 
never used. It is of truth that the judge 
may either privately beforehand examine 
such witnesses as either the party per- 
suer >1111 otfer unto him, or such others 
as in his own judgment he thinks may 
best inform him of the truth ; and tlieu 
when the jury is {iublicly called and 
admitted, he will cause these depositions 
to be produced and read ; and likewise if 
the party pursuer desire any witness there 
present to be examined, he will publicly 
do it in presence of the jury and both 
parties.” The inode of commencing the 
introduction of evidence to juries, as de- 
scribed ill this document, bears a strong 
resemblance to the growth of the pro- 
ceeding in England. 

The earliest traces of the examination of 
witnesses or of evidence being laid before 
juries in Elngland, svhich formed the com- 
mencement of a total cliange in their cha- 
racter, occur in the reign of Henry VI. 
The change was not effected suddenly, 
or by any particular act of parliament, 
but was introduced by slow degrees; and 
tliough distinctly discernible in the reign 
of Henry VI., was not completely effected 
before the times of Edward VI. and 
Mary. Fortes(.ue, in the 20th chapter 
of his work ‘ De Laiidibus Legum Aii- 


• This word is so printed in the .Tournals, but it 
is pr )bii’)ly a mista\e for sume olljer word. 


glim,’ written at the end of the reign of 
Henry VI., and about the year 1470, ex- 
pressly mentions that witnesses were ex- 
amined and sworn before the jury ; but 
he calls the jury indiscriminately testes 
and juraloresy and makes frequent allu- 
sions to their character as witnesses. 
Shortly after Foitescue's time, namely, 
in the year 1498, there is a reported case 
between the Bishop of Norwich and the 
Earl of Kent {Year-Book, 14 Henry 
VH.), in which a jury had been sepa- 
rated by a tempest “ while the parties 
were showing their evidence;” and one 
(juestion raised for the opinion of the 
court was, whether, when the jury came 
together again, they were competent to 
proceed with the case and to give a ver- 
dict. The objection pressed w'as that the 
jury had separated before the evidence 
was given ; to which it was answered that 
“ tlie giving the evidence was wholly im- 
material, and made the matter neither 
better nor worse ; that evidence was only 
given in order to inform the consciences 
of tlic jui’y respecting the rights of the 
parties ; but that if neither party chose to 
give evidence, still the jury would be 
bound to deliver a verdict.” 

In the reign of Henry VH., it appears 
from records printed in Rastell’s Entries 
that demurrers to evidence were an ac- 
knowledged form of proceeding, which 
show^s that at that time evidence of some 
kind was givtai, and consequently that the 
character of the jury had been in some 
degree clianged from that of witnesses to 
tliat of judges of facts upon testimony. 
The proofs mentioned in these records arc 
called evidentia; and it is most probable 
that at first the only evidence given con- 
sisted of deeds, writings, and of 
tious of absent witnesses taken before the 
justices of the peace or other magistrates, 
and that oral testimony was not commou 
until a later period. The entire absence 
of all mention of evidence or witriesst^> 
as eontradistiiigiiished from jurors, la 
treatises, re|X)rts, records, or statutes, pr^' 
viousiy to the sixteenth century, strongly 
corroborates tlie fact of the early charac- 
ter of the trial by jury. There is a® 
trace of any rules of evidence, nor ot aay 
positive law compelling the attendance 
witnesses, or punisliing them for ialse 
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timony or non-attendance, nor of the ex- ' 
istence of any process against them before 
tlie statute r> Kliz. c. 9 ( 1 5<j2). In the 
case of Summers v, Mosely, reported in 2 
Crompton and Meeson, p. 485, Mr. Ihiron ' 
JJayley says that he had been unable to 
find any precedents of the common 
jmm ad testijicandum of an earlier date 
than the reign of Elizabeth, and expresses 
a conjecture that this process may have 
originated with the above-mentioned sta- 
tute. The Snhpana ad testijicandum does 
not appear in the registers of Writs and 
Process until the reign of James I. 
(West’s Sjimholeographij.) Witnesses were 
examined orally upon the trial of Sir 
Thomas More, in the reign of Henry 
Till.; but the reported state trials in 
tlie reigns of Edward V I. and Mary show 
tliat the practice in tiiat respect was then 
by no means settled. In the reign of 
Elizabeth, however, there is abundant 
proof, from Sir Thomas Smith’s * Com- 
monwealth of England,’ and other autho- 
rities, that oral testimony was used with- 
out reserve (exe-ept in state prosecutions) 
both in civil and criminal trials; and 
crnisequently it cannot be doubted that 
about the middle of the sixteenth century 
the trial by jury had fully assumed the 
chanicter in which we are now familiar 
^'ith it, namely, im institution deciding 
facts tor judicial purposes by means of 
bistinionyor evidence produced before the 
]ury. ^ 

This view of the original character and 
office of the jury seems to account for the 
practice of fining or otherwise punishing 
iries by the court when they gave an 
usatisfactory verdict, a practice which 
partially continued, though not with- 
at remonstrance by legal authorities, 
the nature of the institution had 
'•^^n changed. juries, who were 
merely witnesses sent for to inform the 
^urt of facts which they were presumed 
0 know, returned a wilfully false ver- 
icb they were guily of a contempt of 
istice, and might properly be punished ; 
, character was changed, 

( their verdict depended not on their 

the^ produ<ied on their minds by 

iniiw)' ^ punishment became 

-I ice ; and though occasionally prac- 


tised in the sixteenth century, was de- 
clared to be illegal soon after the Restora- 
tion by the judgment in Bushell’s case, 
reported in Vaughan’s Reports, p. 135. 

The juries now in use in England in 
the ordinary courts of justice are grand 
juries, petty or common juries, and special 
juries. There is also the coroner’s jury. 

[ Coroner.] Grand juries are exclusively 
incident to courts of criminal jurisdiction j 
their office is to examine into charges of 
crimes brought to them at assizes or ses- 
sions, and if satisfied that they are true, 
or at least that they deserve more parti- 
cular examination, to return a bill of 
indictment against the accused, upon 
which he is afterwards tried by the petty 
jury. [Indictment; Law, Criminal.] 
A grand jury must consist of twelve at 
the least, but in practice a greater num- 
ber usually serve, and twelve must always 
concur in linding every indictment. No 
further qualification is required for grand 
jurors (except in the case of grand jurors 
at the sessions of the peace, (i Geo. IV. c. 
51, § 1) than that they should be free- 
holders, though to what amount is uncer- 
tiiiii ; or freemen, lawful liege subjects, 
and not aliens or outlaws. (Hawkins, 
Picas of the Croicn, chap. 25, sect. IG.) 

Until tlie end of the thirteenth century 
the only qualification required for petty 
or common juries, for the trial of issues 
iu criminal or civil courts, was that they 
should be “ free and lawful men ;” J'rcc- 
Mcn, as holding by free services or free 
burgesses in tow ns ; and lawful men, tliat 
is, persons not outlawed, aliens, or minors, 
but entitled to the full privileges of the 
law of Kn gl a nd. 1 ^y the statute of W est- 
minster 2, passed in the thirteenth year 
of Edward 1. (129G), it was enacted that 
no man should be put on juries who had 
not some freehold of the value of 20s. a 
year within the county, or 40.s’. without 
it ; and this (jualification was raised to 
40s. in counties by the stat. 21 Edward I. 
The object of these statutes was to pro- 
tect poor jiersons from being oppressed 
and injured by being summoned on juries, 
and also to obviate the evil of the non- 
attendance of jurors, which frequently 
occurred from their inability to leave 
their agricultural or handicraft occupa- 
tions. The stat. 2 Henry V. however 



JURY. 


JURY. 


[ 150 ] 


was intended to secure the intelligence 
and responsibility of jurors by requiring 
a property qualification ; and it enacted 
that no person should be a juror in capital 
trials, nor in any real actions or personal 
actions M'here the debt or damages de- 
clared for amounted to 40 marks, unless 
he had lands of the yearly value of 40.s'. ; 
and if he had not this qualification he 
might be challenged by either party. 
This continued to be the qualification of 
common jurors until the passing of the 
statute fi George IV. c. r)0, which re- 
pealed all former statutes upon this sub- 
ject, and entirely remodelled the law 
respecting juries, lly this statute “ every 
man (with certain specified exceptions) 
between the ages of twenty-one years and 
sixty years who has within the county 
in which he resides 10/. a year in free- 
hold lands or rents, or 20/. a year in 
leaseholds for unexpired terms of at least 
twenty-one years, or who, being a house- 
holder, is rated to the poor-rate in Middh*- 
sex on a value of not less than of 30/., and 
in any other county of not less than 20/., 
or who occupies a house containing 7iot 
less than fifteen windows, is qualified 
and liable to serve on juries in the su- 
perior courts at Westminster and the 
courts of the comities palatine for tlie 
trial of issues to be tried iu the county 
where he resides, and also to serve on 
grand juries at the sessions of the peace, 
and on pettj juries, for the trial of issues 
triable at such sessions in the county in 
wliich he resides. ” The exceptions are ; — 
peers, judges of the superior courts, 
clergymen, Roman Catholic priests, dis- 
senting ministers following no secular 
employment but that of a schoolmaster, 
Serjeants and harrisUirs at law, and doc- 
tors and advocates of the civil law actu- 
ally practising; attorneys, solicitors, and 
proctors actually practising; officers of 
courts actually exercising the duties of 
their respective offices ; coroners, gaolers, 
and keepers of houses of correction ; 
members and licentiates of the College 
of Physicians actually practising; sur- 
geons, being members of one of the royal 
colleges of surgeons in London, Edin- 
burgh, or Dublin, and actually practising ; 
apothecaricfs certificated by the Apothe- 
caries’ Company, and actually practising! j 


officers in her Majesty’s navy or army on 
full pay ; pilots licensed by the Trinity 
House ; masters of vessels in the buoy 
and light service ; pilots licensed by the 
lord-warden of the cinque-ports, or under 
any act of parliament or charter ; house- 
hold servants of the sovereign ; officers uf 
customs and excise; sheriffs’ officers, 
high constables, and parish clerks. 

Lists of all persons qualified to be 
jurors arc made out by the churchwardens 
and overseers of each parish, and fixed 
on the church door for the first three 
Sundays in September in each year ; these 
are afterwards allowed at a petty sessions 
and then deliveredto the high constable, 
who returns theimto the next quarter- 
sessions for the county. I’he clerk of 
the peace then arranges the lists in a 
book, which is called the < Jurors’ Hook’ 
for the ensuing year, and afterwards de- 
livers it to the sheriff. From this book 
tlie names of the jurors arc returned iu 
panels to the different courts. 

Special juries are composed of sucli 
pensions as are described in the ‘Juror’s 
Hook’ as esquires, and persons of higher 
degree, or as bankers or merchants ; and 
it is the duty of the sheriff to make a 
distinct list of such persons, which is 
called the ‘ Special Jurors’ List.’ When 
a special jury is ordered by any of the 
courts, which must always be the result 
of a special application of one of tlie par- 
ties, 48 names are taken by ballot from 
this list in the manner particularly de- 
scribed in the statute, which are after- 
wards reduced to 24 by means of each 
party striking out 12 ; and the first 12 of 
these 24 who answer to their names m 
court are the special jury for the trial of 
the cause. 

Tlie mode of objecting to a jury by the 
parties is by challenge, though in modern 
practice this course is seldom resorted to, 
having yielded to the more convenient 
usage of privately suggesting the objection 
to the officer who calls the jury in court j 
upon which the name objected to is passeil 
over as a matter of course without (hs- 
cussion. This practice, though a less 
troublesome and obnoxious mode of ene^ 
ing the object of obtaining a jury in<f' j 
fereiit between the parties than a fornia 
challenge, is strictly speaking irregular 



JURY. 


151 1 JUSTICE CLERK. SCOTLAND. 


and being considered to take place by 
consent, and as a matter of favour, cannot 
be insisted upon as a right. Challenges are 
of two kinds: challenges to the «miy, 
and challenges to the polls. The chal- 
lenge to the array is an objection to the 
whole panel or list of jurors returned for 
some partiality or default in the sheriff 
or the under-sheriff' by whom it has been 
arratfed. Challenges to the polls are objec- 
tions to particular jurors, either on the 
ground of ineompetency (as if they be 
aliens, or of insufficient qualification 
M ithin the provisions of the Jury Act, 6 
Geo. IV. cap. .50), or of bias or par- 
tiality, or of infamy. Upon these chal- 
lenges the cause of objection must in each 
case be shown to the court ; but in trials 
for capital oft'ences the accused is entitled 
to challenge/;cm;/;i^on7// (that is, w'ithout 
giving any reason) thirty-five jurors. 
The king, however, as nominal prosecu- 
tor, has no right of peremptory challenge, 
though he is not compelled to show his 
cause of challenge until the panel is gone 
through, and unless a full jury cannot be 
formed without the person olyected to. 

The trial by jury, originally introduced 
into the law of France in criminal cases 
by the National Assembly, was retained 
ill the French code. An account of the 
proceeding and of the qualifications and 
formation of the jury will be found in the 
(ode d' l/ustrvciion CriniimdJc, livre ii., 
tit. 2, chap. iv. and v. [Codes, Les 
CiNQ.J Of late years the advantage of 
the trial by jury has been frequently the 
subji'ct of debate among German and 
Froiich jurists, and in particular the pro- 
priety of its introduction has been dis- 
cussed in the various commissions issued 
with a view to reforming the laws of se- 
veral of the Gcrrnaij. States. The French 
code is the law of the Rhenish Province of 
Prussia, and the trial by jury in criminal 
cases exists there. 

In Scotland all crimes are tried by jury, 
with the exception of certain breaches of 
police regulations and petty depredations, 
which are summarily adjudicated on. 

on a criminal jury or “ as- 
size ” is fifteen, and the verdict is that of 
the majority. It may be “ guilty not 
6''dty,” or not proven” — the last as well 
as the second being an acquittal. In the 


course of the improvements of the court 
of .session, projected and partly executed 
in the years 1808 and 1809, an attempt 
was made to introduce the trial by jury 
Tito civil proceedings in Scotland ; but 
great opposition was made to it in that 
country, and the proposition was not at 
that time carried into effect. Rut in the 
year 1815 a statute (55 Geo. III. c. 42) 
was passed, though then still much op- 
posed in Scotland, which established a 
jury court not as a separate and inde- 
pendent tribunal, but as subsidiary to 
the court of session, for the trial of par- 
ticular questions of fact to be remitted for 
trial by the judges of the court of session 
at their discretion. In order to meet a 
conscientious difficulty much insisted 
upon in petitions from Scotland against 
this measure, namely, that it w^ould be 
often impossible for a jury to give a 
unanimous verdict unless some of the 
members violated theif oaths, it was pro- 
ided by the act that if the jury are not 
unanimous in twelve hours, they shall be 
lisebarged, and a new trial granted. The 
judges of this court, called the "Lords 
Commissioners of the Jury Court in Civil 
Cases,’ were appointed by commission, 
and consist of a chief judge and two other 
judges. The stat. .59 Geo. III. c. 35, 
w hich recites that the introduction of the 
trial by jury in civil cases by the former 
act had been found beneficial, made a 
variety of improvements in the machinery 
of the jury court. By the stat. 1 1 Geo. 
IV. 8c 1 Wm. IV. c. G9, the jury court 
as a separate tribunal was abolished, and 
the trial by jury was united with the 
ordinary administration of justice in the 
court of session. 

JUSTICE CLERK OF SCOTLAND. 
This name properly designated the clerk 
of court, of the chief justice or lord jus- 
ticiar, of Scotland ; and originally there 
were as many justice clerks as there were 
justiciars, that is to say, one for Gallo- 
way, one for Ix)thian, or the territory of 
the Scots king south of the Forth, and 
one for Scotland then strictly so called, 
or the territory north of the Forth. 

The same circumstances also which 
reduced the niimlwr of justiciars to one 
justice-general for the whole realm, re- 
duced likewise the number of justice 
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clerks. The calamitous affair of Plod- 
den however, to which we especially re- 
fer, had a further effect on the latter : for 
by the fall of Lawson and Ilenryson on 
that fatal field, the offices of both king’s 
advocate and justice clerk became vacant 
at one time, and this at a period when 
perhaps few remained capable of either. 
Wishart of Pittarrow was appointed to 
both places, and in his time a deputy w'as 
first constituted, to act as clerk to the jus- 
tice court. This was the first step in the 
singular rise of the justice clerk from the 
table to the bench of the Court of Justi- 
ciary. 

At the Institution of the court of Ses- 
sion in 15:12, the justice clerk was made 
one of the judges. This will not surprise 
us when we consider the constitution of 
that court. It was in fact an eccle- 
siastical tribunal, and, agreeably to the 
practice of such, deliberated in secret 
with shut doors. .It was necessary there- 
fore for the security of the crpwn that 
some of the crown officers should be con- 
tinually present. The justice clerk was 
one of these : he was public prosecutor 
on behalf of the crown. The king’s trea- 
surer was another ; and accordingly both 
of them were lords of session. For the 
same reason the king’s advocate was 
made a lord of scs.siou : and when from 
there being no vacancy, or otherwise, 
such appointment did not or could not 
take place, tiiese officers had special 
writs from the crown authorising tliem to 
remain in court during its deli! )e rations. 

A further rise of official dignity took 
place : for it having become usual to ap- 
point certain lords of session as assessore 
01 assi.starit judges to the lord justice- 
general, the justice clerk began in the 
early part of the seventeenth century to 
be appointed to that duty ; and about the 
middle of the same century he had ac- 
quired the style of “ lord justice clerk.” 
In ten years afterwards the privy council 
met and passed an act, declaring the jus- 
tice clerk a constituent part of the justice 
court; and in the act of parliament 1072, 
c. 10, he was nuule the president of the 
Court of .1 nstieiary, to pre.side in absence 
of the justice-general. Ilis rise in the 
Court of Session followed; for in 1766, 
when Millei’, afterwards Sir Thomas 


Miller of Glenlee, took his seat on the 
bench, it w'as, by desire of the court, on 
the right of the lord president ; to which 
latter office he himself afterwards rose, 
being the first justice clerk so promoted. 
And in 1808, when the Court of Session 
was, by 48 Geo. HI, c. 151, divided into 
two chambers, the lord justice clerk was 
made ex officio president of the second 
division. Ilis salary is 2000/., besides 
an equal sum as a lord of session. 

With respect to \\\e justice clerk depute, 
that officer was long so termed ; but at 
length, when the justice clerk acquired 
the style of lord, and was declared a con- 
stituent part of the Court of Justiciary, 
his depute came to l>fe termed “ the princi- 
pal ch^rk of justiciary,” and this becoming 
a sinecure, he got himself a “ depute” 
about the middle of last century, and the 
second depute about thirty years ago an 
“ assistant all of whom continue to this 
day, and are in the gift of the lord jus- 
tice clerk. It is not a little remarkable, 
that on both (xjcasions when these changes 
took place, there took place also not a 
diminution, as we might expect, but a 
duplication of the salary ; that of the first 
depute being raised ixi 1764 from lOO/. to 
200/., and that of the second depute, in 
1795, from 80/. to 150/. 

Resides these there are three other jus- 
tice clerk deputes, and his appointees. 
They arc commonly called the “ circuit 
clerks,” being his deputies to the three 
circuits of the Court of Justiciary. They 
had their origin in the act 1587, c. 82, 
which directed such circuits to be made, 
in place of the former practice of the jus- 
ticiar passing through the realm from 
shire to shire successively. 

JUSTICES, LORDS. [Lords Jus- 
tices.] 

JUSTICES OF THE PEACE are 
persons appointed to keep the peace withm 
certain limits, with authority to act ju- 
dicially in criminal causes, and in some 
of a civil nature arising within those 
limits, and also to do certain other things 
ministerially, that is, as servants of the 
crown performing official acts in respect 
of which they are intrusted with no ju' 
dicial discretion. The authority of jus* 
tices of the peace is derived from 
king’s prerogative of making courts wr 
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Uie administration of the law, or created 
by different statutes ; their duties are ex^ 
pressed in the royal commission which 
appoints them to the office or are pre- 
scribed by those statutes. 

Before the reign of Edward III. there 
were in every county conservators of the 
peace, whose duty it was to afford protec- 
tion against illegal force and violence. 
These conservators were chosen by the 
freeholders assembled in the county court 
under the king’s writ. [Conservators 
OF THE Peace.] 

The following account is generally 
given of the origin of the present justices 
of the peace. Upon the compulsory re- 
signation of Edward II., hkiward III., or 
rather his mother Isabella, in his name, 
sent writs to the different sheriffs, stating 
that his accession had taken place witli 
his father’s assent, and commanding that 
the peace should be kept on pain of disin- 
heritance and loss of life and limb. 
Within a few weeks from this time it was 
ordained, by 1 Edward III. c. Ih, that for 
tJie better ki^eping and maintaining of the 
peace in every county good and lawful 
men who were not maintainers of barretry 
(malveiz barrets) should be assigned to 
keep the peace. The mode in which 
these new keepers of the peace were to 
be assigned was construed to be by the 
king’s commission ; and this ordinance 
had the double effect of transferring the 
appointment from the people to the crown, 
and of laying the foundation for tlie gra- 
dual accession of thos(i powers which are 
now exercised by justices of the peace. 

By 12 llichard II. c. 10, the wages of 
justices of the peace are fixed at four 
shillings per day of sessions, and two shil- 
jiugs for their clerks, payable out of the 
kues and amerciaments at such sessions ; 
hut these wages, l'3ce those of members 
m parliament, have long ceased to be re- 
vived, and justices of the peace act with- 
out any pay or emolument. 

. Justices of the peace are appointed 
parliament, by royal 
Charter (in the case of justices in boroughs 
TL Municipal Corporations 

ct the charter usually appointing cer- 
'Uu municipal officers to be justices, and 
P escribing the manner in which vacan- 
s m the offices are to be filled up), or 


by a commission from the crown undef 
the statute of 1 hMward III. The form 
of the commission of the peace has from 
time to time been altered, and the autho- 
rity of the justices enlarged. As now 
framed,it consists of two distinct parts, and 
contains two separate grants of authority. 
Of these the former gives to any one or 
more justices not only all the power re- 
lating to the maintenance of the peace 
w hich was possessed by tlie conservators 
at common law, but also all the additional 
authority mentioned in the statutes. The 
latter defines the power of justices when 
the whole body, or such of them as choose 
to attend, act together in general sessions. 
[Sessions.] 

The former part of the commission is 
as follows : — “ Victoria, &c., to AB, CD> 
EP, &;e., greeting: Know ye that We 
have assigned you jointly and severally, 
and every one of you, Our justices to 
keep Our peace in Our county of Z, and 
to keep and cause to be kept all ordi- 
nances aiid statutes for the good of the 
peace and for the preservation of the 
same, and for the (piiet rule and govern- 
ment of Our people made, in all and 
singular their articles in Our said county, 
as well within liberties as without, accord- 
ing to the force, form, and effect of the 
same, and to chastise and punish all per- 
sons that off end against the form of those 
onliiiances or statutes, or any one of them, 
in the aforesaid county, as it ought to be 
done according to the form of those ordi- 
nances and statutes ; and to clause to come 
beffire you or any of you all those who 
to any one or more of Our people, con- 
cerning their bodies or firing their houses, 
have used threats, to find sufficient secu- 
rity for the peace or their good behaviour 
towards Us and Our x'cople ; and if they 
shall refuse to find such security, theu 
them in Our prisons, until they shall find 
such security, to cause to be safely kept.” 

By 5 Ceo. II., c. 18, no attorney, soli- 
citor, or proctor shall he a justice of the 
peace for any county whilst he continues 
in j)ractice. By 18 Geo. II. c. 20, no 
ficrsori shall be capable of acting as a jus- 
tice of the peace for any county, riding, 
or division within England or WtiJes, 
who shall not have, in law or equity, to 
and for his own use and benefit, in pos- 
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session a freehold, copyhold, or customary 
estate for life, or for some greater estate, 
or an estate for some long term of years 
determinable upon life or lives, or for a 
certain term originally created for twenty- 
one years or more, in lands, tenements, 
or hereditaments in England or Wales, 
of the clear yearly value of 1 oo/. over and 
alx)ve all incumbrances aifecting, and all 
rents and charges payable out of or in 
respect of the same, or who shall not be 
seised of or entitled to, in law or equity, 
to and for his own use and benefit, the im- 
mediate reversion or remainder of and 
in lands, tenements, and hereditaments, 
leased for one, two, or three lives, or for 
any term of years determinable on lives 
upon reserved rents, and which are of the 
yearly value of aoo/., and who shall not 
have taken and subscribed an oath stating 
the nature of the qualifying estate. The 
third section of this statute imposes a 
penalty of lOO/. upon those who act with- 
out having taken and subscribed the oath, 
and for acting without being. Viualified. 
The statute, however, excepts from these 
provisions certain ollicial persons. A 
justice of the peace cannot legally act 
after he has ceiised to be qualified ; but 
it is not necessary that he should continue 
to retain the same qualification, nor will 
the absence of a qualification render his 
acts absolutely void. 

Justices appointed by act of parliament 
or by the l./ng’s charter are not remove- 
able except for misconduct, but the autho- 
rity of a justice appointed by the king’s 
commission may be determined at the 
pleasure of the crown, either directly by 
writ under the great seal, or impliedly, 
by making out a new commission, from 
which his name is omitted. But until 
notice of the revocation of the authority, 
or publication of a new commission, the 
acts of the ex-justice are valid in law, and 
the warrant of a justice remains in force 
until it be executed, although he die be- 
fore its execution. The commission is 
also determined by the death of the king 
by whom it was issued; but now by 6 
Anne, c. 7, § 8, all offices, civil and mili- 
tary, are to continue for six months after 
the demise of the crown, unless sooner 
determined. 

^ The 9 Geo. IV. c. 17, repeals the sta- 


tutes which imposed the taking the sacra- 
ment of the Lord’s Supper as a qualifica- 
tion for office, and retpiires the following 
declaration: — “I, AH, do solemnly and 
sincerely, in the presence of God, profess, 
testify, and declare on the true faith of 
a Christian, that 1 will never exercise 
any power, authority, or influence which I 
may possess by virtue of the office of jus- 
tice of the peace, to injure or weaken 
the Protestant church as it is by law es- 
tablished in England, or to disturb tlio 
said church, or the bishops and clergy of 
the said church, in the possession of any 
rights OP privileges to which such church 
or the said bishops or clergy are or may 
be entitled.” The omission to subscribe 
this declaration does not subject a person 
acting as a justice of the peace to any 
penalty ; the statute (§ 5) merely renders 
the appointment voitl ; and whilst the jus- 
tice continues in the exercise of his ofiice 
his acts are not either void or voidalyle 
so as to affect the rights of those who an? 
not privy to such omission. Persons of 
the Jewish religion have therefore in a 
few instances acted as county magistrates. 
The act passed in 184.5 for the relief of 
persons of the Jewish religion applies only 
to offices in municipal boroughs. ( Jews.] 

Justices of the peace, when they are 
out of the cotmty, &c. for which they are 
appointed, have no coercive power ; but 
examinations, recognizances, and infor- 
mations voluntarily taken before tliem in 
any pl^ccnre good. But by 28 Geo. III. 
c. 49, justices who act for two or more 
adjoining counties may act in one of 
those counties for another of them ; and 
those who act for a county at large may 
act for such county within any city, town, 
&c. being a county of itself, and situated 
within, surrounded by, or adjoining to 
any such county at large ; and l)y 1 ^ - 
Geo. IV. c. 63, a similar power is 
to county justices to act within any city* 
town, &c. having exclusive jurisdiction, 
though not a county of itself. In tow as 
which have a separate quarter sessionss 
under the Mttnicipal Corporations Act 
the county justices have no authority. 

Justices of the peace have in genera 
no authority over matters arising out o 
the di.strict for wliich they are appointc , 

I but they may secure the persons of 
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who are charged before them with felony 
or breach of the peace ; and by the Mu- 
nicipal Corporations Act, § 111, in every 
borough to which the king does not grant 
a separate court of quarter-sessions the 
justices of the county within which such 
borough is situated are to exercise in it 
the same jurisdiction as in any other part 
of the county. 

])y 24 Geo. HI. c. 55, if any person 
against whom a warrant is issued escape, 
go into, reside, or he in any otlier county, 
&c. out of the jurisdiction of the justice 
granting the warrant, any justice of the 
county, &c. where such person escapes, 
i^c., upon proof on oath of the hand- 
writing of the justice granting the war- 
rant, is to indorse his name thereon, 
which will be a sufficient authority to 
execute the warrant in such other juris- 
diction, and carry the offender before the 
justice who indorsed the warrant, or some 
other justice of the county, &c. where it 
was indorsed. Summonses and warrants 
issued by borough justices, appointed 
under the provisions of the Municipal 
('orporalions Act, in a matter within their 
jurisdiction, may be executed at any place 
w itliiri the county in which tlie borough 
is situated, or at any place within seven 
miles of such borough, witliout being 
backed. [Constable, p. (114.] 

The judicial authority of a justice out 
of sessions is both civil and criminal — 
civil, where he is authorized by statute to 
adjudicate between master and servimt, 
or to enforce the payment of rates, &c., 
or the observance of the regulations of 
friendly societies, &c. ; criminal, where 
he reepircs surety of the peace or a 
reeogni/ance for the peace or for good 
behaviour, or where he acts in tlie 
suppression of riots, or where he acts 
’^ith summary ^ower to decide upon 
me guilt or innocence of the party ac- 
cusi*d, according to the view which 
1C iiKiy take of the evidence, and to 
punish the offender. (See Law, Cri- 
minal, for a notice of offences punishable 
II summary conviction, and for some 
marks on the subject of summary pu- 
proceedings before 
m civil or criminal, if re- 

Qneeif s Bench, are there 
the court to the crown side of 


Where a statute empowers justices to 
hear and determine an offence in a sum- 
mary wav, it is implied that the party be 
first cited to appear, so that he may have 
an opportunity of being heard, and of 
answering for himself; and to proceed 
against an offender without causing him 
to be summoned is a misdemeanor. A 
statute authorizing justices to re(iuire any 
person to take the oath of allegiance, 
or to do some other specific act, im- 
pliedly gives them power to issue their 
precept requiring the attendance of the 
party. 

Upon the hearing of informations and 
in other preliminary proceedings before 
justices out of sessions, neither the pri- 
soner ou the one hand, nor the prosecutor 
on the other, can claim as of right, and 
against the wdll of the justices, to have a 
legal adviser present, except, it would 
seem, in cases in which the deiH)sitiou 
may by some statutory provisions be 
made evidence against the accused upon 
bis trial for the offence in the event of 
the death of the witness. In practice, 
however, both counsel and attorneys are 
generally admitted as a matter of cour- 
tesy to advise and protect the interest of 
prisoners. Every person has a right to 
be present before a justice, acting in hie 
judicial capacity. But although in such 
a case counsel or attorneys, or any third 
persons, are at liberty to attend, they 
could not formerly claim to be heard on 
behalf of their clients ; the justices might 
refuse to hear them, or to allow them to 
interfere with the proceedings. But now, 
by () & 7 Wm. IV. c. 114, in all cases of 
summary conviction, persons accused are 
to be admitted to make their full answer 
and defence, and to have all witnesses 
examined and cross-examined by counsel 
or attorney. In all cases where justices 
are directed to take examinations or 
evidence, it will he implied that the 
examination or evidence is to be taken 
under the sanction of an oath or solemn 
affirmation. 

Statutes frequently empower justices to 
award damages to an injured party, as in 
cases of assault, or malicious injuries to 
property. 

Where a complaint is made before a 
\ justice, and a summons or warrant issues, 
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the justice upon hearing and determining 
the matter may award costs to eitiier 
party, and enforce the payment of such 
costs. 

Justices ought not to exercise their 
functions in cases in which they are 
themselves the persons injured. They 
should cause the olFenders to be taken 
before other justices, or, if present, should 
desire their aid. In all cases which a 
justice may hear and determine out of 
sessions upon his own view, or upon the 
confession of the party, or upon oath of 
witnesses, he ought to make a record on 
parchment under his hand of all the pro- 
ceeding and proofs, which record should 
in the case of summary convictions be 
returned to the next sessions and there 
filed. 

By 27 Geo. 11. c. 20, in all cases where 
a justice is required to issue a warrant 
for the levying of any penalty iiillicted, 
or any sum of money directed to he paid, 
by any skitute, the justice granting the 
warrant is empowered therein^to order 
and direct the goods distrained to be sold 
within a certain time, to be limited in 
such case (.s(^ as such time be not less 
than four days, or more than eight days), 
unless .such penalty, or sum of money, 
with reasonable charges of taking, keep- 
ing, and selling the distress, be sooner 
paid. 

When justices refuse to hear a com- 
plaint over which they have jurisdiction, 
or to perform any otlier duty which the 
law imposes on them, the party aggrieved 
by such refusal may apply to the Court of 
King’s Bench for a writ of mandamus, a 
process by which the king requires the 
party to whom it is addressed to do the 
tning required or to show cause why it is 
not done. If no sudicient excuse be re- 
turned, a peremptory mandamus issues, 
by which the party is commanded abso- 
lutely to do the thing required. But as 
justices have no indemnity in respect of 
their acts because done in obedience to a 
mandamus, this process is not granted 
where there is anything like a reasonable 
doubt of the justice’s authority to do the 
required act. 

Justices of the peace are strongly pro- 
tected by the law in the execution of their 
office. Opprobrious words which would 


not subject the speaker to any proceeding, 
civil or criminal, if uttered under other 
circumstances, yet if spoken of a justice 
whilst actually engaged in his official 
duties, may be made the subject of an 
action or of an indictment ; or if spoken 
in the presence of the justice, may be 
punished by commitment to prison, as for 
a contempt of court; this commitment 
however must be by a written warrant. 

Where a justice of the peace acting in 
or out of sessions acts judicially in a mat- 
ter over which he has jurisdiction, and 
does not exceed his jurisdiction, he is not 
liable to an action, however erroneous 
his decision may be ; nor will even ex- 
press malice or corruption entitle a party 
aggrieved by such decision to any remedy 
by action : the delinquent magistrate is 
answerable only to the crown as for an 
oflciice committed against the public. 
Where the justice has no jurisdietion, or 
exceeds his jurisdiction, or having juris- 
diction deviates from the prescribed 
legal form to an extent which renders 
the proceedings void, or where a convic- 
tion under which the justice lias granted 
a warrant is set aside b^ a superior court, 
an action will lie against the justice to 
recover damages in respect of any dis- 
tress, imprisonment, or other injury 
which may have resulted from his acts, 
though (lone without malice or other im- 
proper motive. But even in tliese cases, 
if the justice has acted bona Jide in his 
magisterial capacity, if he has intended 
to act within his jurisdiction, though by 
mistake he may have exceeded it, and not 
acted within the strict line of his duty, 
and also in cases where a justice has 
acted or intended to act in the execution 
of his ministerial duties, he is entitled to 
the protection of several important statu- 
tory regulations. 

JNo action can be brought against a 
justice of the jieace for anything done by 
him in the execution of his office without 
one calendar month’s previous notice lu 
writing, specifying Uie cause of the in- 
tended action, within which period of one 
month the justice may tender amends to 
the party complaining, wliich will be a 
bar to the action, if refused and found to 
be sufficient by the jury. Nor can ^ 
such action be maintained unless it be 
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commenced within six calendar months 
after the committing of the act complained 
of, nor unless it be l)rought or laid in the 
county in which the act was committed. 
The defendant in such action may, under 
the general issue, i, e. a plea simply de- 
nying the alleged trespass, &c., give in 
■evidenee any matter of justification or 
excuse without being bound, as other de- 
fendants are, to select one particular line 
of defence, and set that defence with pre- 
cision upon the record in the shape of a 
special plea. When the plaintiff in such 
action obtains a verdict. an<l the judge 
certifies that the injury for which the ac- 
tion is brought was wilful and malicious, 
the plaintiff will be entitled to double 
costs of suit. 

Where the action is brought on account 
of iiny conviction which tnay have been 
qii’.ished, and cannot therefore be pro- 
duc<'d as a justification of the consequent 
distress or imprisonment, the plaintiff is 
disabled, by 43 Geo. III. c. Ml, from re- 
covering more than 2(1, damages, or any 
costs of s\iit, uidess it he expressly al- 
leged in the declaration that the acts 
eonipiuined of were done maliciously and 
without any reasonable or probable cause. 

When a justice acts with partial, cor- 
rupt, or malicious motives, he is guilty of 
a misdemeanor, for which he may he 
indicted, and in a clear case of miscon- 
duct the Court of Queen’s Jlench, which 
exercises a general superintendence over 
the conduct of those to whom the admi- 
nistration of the criminal law of the 
country is intrusted, will, if the applica- 
tion be made without delay, give leave to 
file a criminal information. But the 
court will consider, not whether the act 
<Jomplained of be strictly right or not, but 
whether it proceeded from unjust, op- 
pressive, or corrupt motives, among 
'^hicli motives fear and favour are both 
nehided. If the affidavits filed in sup- 
'oi’t of the application disclose nothing 
J^hich may not be attributable to mere 
■Tror or mistake, the court will not even 
^11 upon the justice to show cause why 
J criminal information should not be 
Jled. The court will not entertain a 
^lotionfor a criminal information against 
^ of the peace, unless notice of the 
application have been given in 


suiBRcient time to enable him, if he thinks 
proper, to meet the charge in the first in- 
stance by opposing the granting of the 
rule to show cause. 

The proceedings after an information 
has been filed, or an indictment found 
against justices of the peace for criminal 
misconduct, are the same as in other 
cases of misdemeanor. If the defendant 
suffer judgment by default, or is found 
guilty by the verdict of a jury, the punish- 
ment is by fine or imprisomnent, or both ; 
after wdiich an application may be made 
to the lord chancellor to exclude him 
from the commission ; and when affida- 
vits are filed in the Queen’s Bench im- 
pcaching the conduct of justices of the 
peace, such affidavits are fre(picntly di- 
rected by the court to be laid before the 
chancellor, to enable him to judge whe- 
ther such persons ought to remain in the 
commission. 

The institution of justices of the peace 
has been adopted in most of the British 
colonics, and has with some modifications 
been retained in the United States of 
America. A great deal of the vitality of 
the Euglisli social system is owing to the 
number of persons in nearly every rank of 
life who are called into activity and em- 
ployed in the functions of provincial or 
local administration, instead of the various 
duties which they discharge being per- 
formed I)y paid officers appointed by tlie 
central government, as in most European 
countries, [ DErARTiuENT.J There are 
no doubt some disadvantages in the Eng- 
lish system, but on the whole they are 
more than counterbalanced by the pecu- 
liar benefits which are inherent in it. 
We have already stipendiary magistrates 
who have received a legal education, and 
a still more numerous body of unpaid 
justices of the peace many of whom have 
not had this advantage, but the unpaid and 
unprofessional justices of the peace, ge- 
nerally speaking, decide upon most of 
the matters which come before them 
quite as satisfactorily as the stipendiary 
professional magistrates, and considering 
that the unpaid justices are by far the 
most numerous class, complaints of their 
administration are far less frequent than 
might he expected. 

A pnr!h'.r'C-v^a:’;* r;'; 'jr v, ;r: ’:!v •<] *;) 
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1831 which showed the number of jus- 
tices of the peace for counties who had 
qualified in England and Wales. The 
total number was 4842, namely, 4330 in 
England and 512 in Wales. The num- 
ber of clergymen who had qualified as 
justices wtis 1090 in England and 143 in 
Wales. In Derbyshire and Sussex there 
was not one clerical magistrate. [Clergy, 
p. 520.] 

JUSTICIAR OF SCOTLAND. The 
earliest individual in this high office 
which extant records name seems to be 
Geoffrey de Malevillc of Maleville, temp. 
K. Male. IV. 

The term “ Scotland’* was then less 
extensive in its application than at pre- 
sent: it designated, properly speaking, 
not the whole territory of the realm, but 
that part only which lay north of the 
Forth, or Svois sea^ as it was called ; and 
accordingly, contemporary with Male- 
ville there was another justiciar, David 
Olifard, justiciar of Lothian, that is to 
say, the territory south of the Forth, ex- 
cepting the district of Galloway, which 
had long its own j)eculiar laws and cus- 
toms. About the middle of the tliirteenth 
century, however, Galloway too had its 
justiciar, so at this time there Tvere three 
justiciars in the vealni of Scotland— a jus- 
ticiar of Galloway, a justiciar of I^othian, 
and a justiciar of Scotland strictly so 
called. They 'were all probably of co- 
ordinate authority : each, next to the 
king, supreme in his district; but tlie 
district of the last was the most exten- 
sive, and contained the metropolis of the 
kingdom. The justiciars of Scotland 
were accordingly the most conspicuous 
men of the time : — the Comyns, earls of 
Buchan ; the Mac Duffs, earls of Fife ; 
Melville ; and Sir Alan Durward. This 
last had an eye to thf* crown itself ; for 
having married the illegitimate daughter 
of King Alexander II., he gained over 
the chancellor to move in council her 
legitimation, and that, on failure of issue 
of the king’s body, she and her heirs 
might inherit her father’s throne. But 
the king conceived so great a displeasure 
at this, that he immediately turned the 
chancellor out of office, and soon after- 
wards the justiciar also. The proud 
Durward removed to England, joined 


Kin^ Henry III. in France, and served 
in his army, till in a few years he was, 
by the influence of the English king, re- 
stored to his office of justiciar, whence he 
was displaced only by the more powerful 
Comyn. The incident in Durward’s life 
to which we ha've just alluded was not 
singular ; the justiciar was caput legts et 
militieef at the head both of the law and 
also of the military force of the kingdom, 
and repeated instances occur in early 
times of their military prowess as well as 
judicial firmness. 

The death of King Alexander III. left 
the crown open to a competition which 
allowed Edward I. of England to invade 
the kingdom. In 1292 the English Court 
of King’s Bench sat for some time in Rox- 
burgh ; and in 1295 Sir William Orincs- 
by, a justice of the Common Pleas und 
justice in eyre in England, was consti- 
tuted, by Edward, lord justiciar of Scot- 
land. This appointment was of short 
duration ; but in 1 305 Edward, having 
again put down the Scots, distributed tlie 
kingdom into four districts, and consti- 
tuted for each district two justices (an 
Englishman and a Scotchman), in the 
nature of the English justices of assize — 
w'ith a view to put the whole island under 
one and the same judicial system. Ed- 
ward’s early deatli however rendered the 
scheme abortive ; and Galloway had sooji 
its own laws, and Lothian and Scotland 
their justiciars as before, with this difl'er- 
eiice, that the metropolis of the kingdom 
was now shifting southwards to Edin- 
burgh, and the term Scotland, in its strict 
acceptation, had given place to the a])pcl- 
latioii “ north of the Forth." Sir Hugh 
de Egliiiton, justiciar of Lothian in the 
middle of the fourteenth century, and dis- 
tinguished for his poetical genius, was 
now therelbre “ Hugh of the Awl Ryal’ 
or of the royal palace ; and towards the 
end of the next century Andrew lord 
Gray was advanced from the situation of 
justiciar north of Forth to that of jus- 
ticiar soutli of Forth. He continued in 
this place with approbation for eleven 
years, and died but a few months before 
the calamitous affair of Flodden. 

On this event, which happened in the 
beginning of the sixteenth century, 
office of lord justiciar, or, as he was no 
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styled, justice-general (in contradistinc- 
tion to the special justiciars, now fre- 
quently appointed as well for particular 
trials as for particular places and dis- 
tricts), came into the noble family of 
Argyle, where it was hereditary for a 
century, and comprehended at once the 
entire kingdom. The High Court of 
.Justiciary tlien also began to be settled at 
Kdinburgh, and the regular series of its 
records, or books of adjournal, to com- 
inouce. It was at this time also that the 
Court of Session was erected by ecclesi- 
astical intluence. Various attempts had 
])ecii made by the clergy in former reigns 
to establish such a court, hi 1425 the 
first “ Court of the Session” was instituted 
under the influence of Wardlaw, bishop 
of St. Andrew’s and founder of the uni- 
versity tliere; but immediately on his 
death, which happened soon after, it 
drooped and expired. In 1468 Bishop 
Slioreswood, the king's secretary, tried to 
revive it; and about thirty years after, 
iOlphinstone, bishop of Aberdeen, did so 
likewise. In 1494 however the latter 
founded, or rather re-founded, the univer- 
sity of Aberdeen, and had interest enough 
to get an act passed in parliament to en- 
foree in all the courts of the kingdom the 
study and jiractice of the Roimui laws ; 
and in 150.*> the “ Court of Daily Council” 
was established. This court had a more 
ex Pensive jurisdiction than the former : 
it was universal, being instituted to decide 
all manner of suininonses in civil matters, 
eomplnints, and causes, daily as they hap- 
pened to occur ; and it was calculated to 
be permanent. Hut the present was not 
an opportunity to be lost ; and accordingly, 
in tlie minority of King James V. and 
while the nation was weakened and dis- 
tracted by the loss at Flodden, the Court 
of Session was est*.blished under the lord 
chuncellor, and w ith a majority of eccle- 
siastics both on its bench and at its bar, 
1 he consequence was, that from that day 
lorwiml the Court of Justiciary declined; 
its civil jurisdiction ceased, being en- 
grossed by the Court of Session ; and the 
I ittter became in its place the supreme 
kingdom. The lleformation 
ected a ehange in the composition of 
I ourt of Session, but not much in its 
position or powers; and in 1672 an act 


was passed in parliament constituting a 
certain number of the judges, or lords of 
session, judges of justiciary under the 
justice-general and justice clerk, who was 
now made vice-president of the Court of 
Justiciary. 

Nothing else of consequence touching 
the constitution of the court occurred till 
lately, when, by 1 Wm. IV. c. (Jl), sec. 
18, the office of lord justice-general, which 
had become in a manner a jierfect sine- 
cure, was appointed to devolve on and 
remain with the office of lord president 
of the Court of Session, who should per- 
form the duties thereof as presiding judge 
in the Court of Justiciary ; the eliect of 
which enactment is to place the lord jus- 
tice-general again at the head of the ad- 
ministration of the law ; and tlms, by a 
singular revolution, restore him, after the 
elapse of 300 years, to his former situation 
of lord chief-justice of Scotland. On the 
death, in 1836, of the late Duke of iMont- 
rose, who xvas lord justice-general, the 
office devolved on Mr. Hope, who was 
then lord president of the Court of Ses- 
sion. 

JUflTCIARY, CHIEF, an office of 
high importiince in the early liistory of 
the English judicial system. It originated 
in a separation of the functions of the 
Crand Seneschal, an officer who ranked 
the first in dignity in the state after the 
king, and who had civil and military 
jurisdiction. The corresponding modern 
title for tlie Grand Seneschal is Lord 
High Steward. [Stewaud, Loud IIioh.] 
The office of Grand Seneschal was made 
hereditary shortly after the Norman con- 
quest, and it became expedient to assign 
to others the active duties. I’he judicial 
functions of the Grand Senesclial wito 
transferred to an officer who was styled 
the High or Chief Justiciary. He pre- 
sided in the king's court and in the ex- 
chequer, and his authority extended over 
all other courts. He was ex-oftieio re- 
gent of the kingdom in the king’s ab- 
sence. Writs ran in his name and were 
tested by him. The last w'ho held the 
office and bore the title of Capitalis Justi- 
tiarius Anglia; was Philip Basset, temp. 
Henry Til. In the 52ndHenry III. Robert 
de Bruis was the first who was appointed 
Capitalis Justitiarins ad placita coram 
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Rege tenenda, i. e. chief-justice of the 
King's Bench. (For an elal)orate notice 
of the office of Chief Justiciary see Pic- 
torial Hist, of Emjland^ i. 

JUSTIFIABLE: HOMICIDE. [Mun- 
1 

JUSTINIAN'S LEGIST.ATION. 
Justinian, soon after ascending the throne, 
instructed (Feb. a.t>. 528) a commission 
consisting of Joannes and nine other per- 
sons, among whom were Tribonian or 
Tribunian, and Theophilus, to make a 
general compilation of the best and most 
useful laws, or “ constitutions,” which 
had been promulgated by the emperors 
his predecessors, beginning from Ha- 
drian’s Perpetual Edict down to his ovrn 
time. [CoNvSTiTUTioNs, Roman ; hk^uiTV', 
i. pp. 844-5.] Partial compilations had 
been made in the time of (’onstantine by 
private individuals, Gregorianus and 
Hermogeuianus, of which only fragments 
remain, and a more coinpletx* compilation 
was made under Theodosius II. [Theo* 
DosiAN Code. I All these were now 
mergetl in the new code of JustiTiian. A 
remarkable difterenoe of style and man- 
ner is observable between the older con- 
stitutions issued before Constantine and 
those promulgated ofterwards. 'Plie for- 
mer, neing issued at Rome and framed 
upov. the decisions, or “ responsa,” of 
learned jurists, are clear, sententious, and 
elegant: the latter, which were promul- 
gated chiefly at (Constantinople in the 
decay of the Roman language, are verbose 
and rhetorical. Joannes and his nine as- 
sociates Cimipleted their task in fourteen 
months, and the new code, having re- 
ceived tlie imperial sanction, was pul»- 
hslied in April, a.d. 529. A few years 
after, Justinian, by the advice of Tribo- 
nian, ordered a revision of his code to he 
made by Tribonian ana four others. 
These commissioners suppressed several 
laws, as either useless or inconsistent with 
present usage, and added many constitu- 
tions which the emperor had been pro- 
mulgating in the mean time, as well as 
fifty decisions on intricate points of Jaw. 
The code thus revised was published in 
December of the year 534, under the title 
of * Ck)dex Justiuianeus Repetihe Prac- 
lectiouis,’ and thenceforth had the force 
of law. 


The Code is divided into twelve books; 
every hook is subdivided into titles, and 
each title into heads which are numbered 
1, 2, 3, and so on. Book i. treats of the 
Catholic faith, defines its creed agreeably 
to tlie first four general councils, and 
forbids public disputations on dogmas ; i( 
then treats of the rights, privileges, and 
discipline of bishops and other ecclesiasti- 
cal persons; next of heretics, Samaritans, 
Jews, apostates, &c., against whom it 
contains several penal enactments ; after 
which the book jiroceeds to speak of the 
laws, and their different kinds, and lastly 
of the magistrates. Book ii. treats of the 
forms to be observed in commencing a 
suit; tlien of restitution, coniproniisCvS 
sureties, and lastly, of the oath of ca- 
limmy.’'* Ikiok iii. treats of judicia and 
judices,and judicial proceedings generally ; 
of holidays, of the various jurisdictions, 
of inofficious (inofficiosa) testaments and 
donations, of inlieritances, of the Lex 
Aquilia, of mixed actions, of actions for 
crimes committed by slaves, of gaming, 
of buryiiig-plaees and funeral expenses. 
Book iv. begins with the explanation of 
personal actions which are founded on 
loan and other causes ; of obligationes and 
actions, with their effect in relation to 
heirs and other persons bound by them ; 
of testimony and written evidence: of 
things borrowed for use; of contract by 
pledge, and the personal action thereon; 
of compensation, interest, deposit, man- 
vlate, partnership, buying and selling, 
permutation, hiring, and emphyteutic 
contracts. Book v. treats of betrotlinient 
gifts in contemplation of marriage, of 
marriages, women’s portions (dos), and 
the action that lies for the recovery of 
the dos, of gifts between husband and 
wife, of estates given in dos, of alimony, 
of concubines, natural children, and tbo 
process of l(‘gitiinatioii. It next treats of 
guardiansliip (tutela), of the administra- 
tion by tutors, and of the alienation oi 
minors’ estates. Book vi. treats of slaves, 
and freed men, and the riglits of tlieir pa- 
trons ; then it explains at large the 1 r®* 
torian possession called “ Bonoruni pos- 

* Many of tlie terras here used 
Homan law, ami ai sucli do not admit of u* 
tion lo' t-TULS, 
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sessio:” after which it expounds the 
whole matter of testaments, as institutions 
and substitutions of heirs, preteritions lyid 
disinheriting^, disclaiming of inheritance, 
the opening of wills, of codicils, legacies, 
and fiduciary beciuests, and lastly of 
succession to the property of intestates. 
Book vii. treats of manumissions ; after- 
wards of matters relating to prescrip- 
tion, of judgments (sententiie) and appeals, 
of the cession of estate or goods, of the 
seizure of goods, of tiie privileges of the 
cxchecpier (llscus), and the revoeation of 
alienations made to defraud creditors. 
Book viii. begins with interdicts : it then 
treats of pledges and pawns, of stipula- 
tions, novations, dedegations, &c. It 
treats next of the paternal ])o\ver, of tlie 
euiaucipatioii of children, and their in- 
yratitude; it then explains what is meant 
l)y custom (consuetudo) ; it next speaks 
oi’ gifts (donatioiies mortis causa, ^e.) 
and tiieir various kinds; and lastly, of 
taking away the penalties of celibacy. 
Book ix. treats of crimes, criminal jiidg- 
iiiLMits and punisinnents. Book x. treats of 
the rights and prerogative of (lie tiscus, of 
Micaiit goods, of treasure found (treasure 
trove;, de Annoiiis et tributis ; of the de- 
ciiviones and their olliee ; of domicile, 
of public ofUees and exemption from 
iIk'iu, and of tlu‘ various kinds of public 
otiici's and fuiietions appi.-rtuining to them, 
book xi. treats of the I'iglils eomnion to 
the city of Bome and municipal towns, 
corporate bodies and eomniunities, and 
a great variety of other tnattev. Book 
^ii. continues the same subject, ex- 
plaining the right of cities as to having 
oHiees civil and military, and also as to 
having functionaries for the execution of 
jiulgiiierits and the orders of magistrates. 
1 his i n iimei-at ion gives a genera i, though 
yny imperfect view of the contents of the 
•bistiiiiaii Code. 

'e learned Gothofrodus, in his l*role- 
Reniona to liis edition of the Tlieodosiau 
^.oiie, Trihonian and his as- 

saciuii's have been guilty of several faults 
couiinhitioii of the (hide ; that the 
tie in the succession of the 

1 confused, that some of tlu* law's 

ilerV’^ 7 '‘ ^‘‘'itilated and have been ren- 
1)1*0^ that sometimes a law has 

cui (iiviaed into two, aud at other times 

n. 


two have been reduced to one ; that laws 
have been attributed to emperors wlio 
were not the authors of them, or had 
given contrary decisions ; all wliieii 
would he still more injurious to the study 
of the Homan law, if wx* had not the 
Theodosian code, which is of gi i'Ut use 
towards rightly understanding many parts 
of the code of Justinian. 

In the year following the publication 
of the first edition of his Code, Justinian 
undertook a much greater aud more im- 
portant w ork ; to extract the chief rules 
of law contained in the writings of the 
Uoinan .luriseonsnlti. In the course of 
centuries, under the republic and the em- 
pire, many thousand volumes l ad been 
filled with the learned lucubrations of 
tlie jurisconsults, w hich, as Gibbon ob- 
serves, ‘ no fortune could purchase, and 
no capacity could digest.’ 'I’lie juris- 
consults since the time of Augustus had 
bt'en divided into opposite schools, aud 
thus conflicting oi)inions were often 
produced, which only served to puzzle 
those who had to decide what was law. 
To put order into this chaos, was 
the object of Justinian. In Dectunber, 
be commissioned seventeen lawyers, 
with 'rribonian at their head, wdt!' full uu- 
thority to select from the works of their 
predecessors what they should ecnisidcr 
the best authorities. They chose about 
forty out of Tribonian’s library, )nost of 
them jurisconsults wdio had lived during 
that period of the empire which elapseil 
from Hadrian to the. death of xVlexauder 
Severns. From the works of these 
writers, said to have amounted to two 
thousand trouti.ses, the commission ap- 
pointi'd by Justinian was to extract aud 
compre.ss all that was suited to foirn a 
methodical, conjplete, and never-failing 
hook of reference for tin? stiuli-nt (*r law 
and the magistrate. .Justinian gave Bri- 
bonian and his associates ten years to 
perform their task; but they cmupleti'd 
it in three years. Tlie work wj\s >tyleil 
‘ Digosta,’"^ and also ‘Pandeebc’ (“<. in- 

* 'flu* word ‘ r>i;resfii’ is Romini ;i:id si 
‘ ni;ilt('r arranged.’ Tl»* tern) ti;id Jilrendy t etMi 
iiso<l by som«‘ ot the Homan .furi.s*x lis the litl.* of 
leifal compilations. ‘ Paiidectae ’ »s (.‘re‘>k and 
means ‘ pMUTil receiM'rs’ or ‘all coni)iners.' 
(jibbon ebsorves^thal ‘ Justiuiau was in the wronp 
31 
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bracing all ”), and was published in De- 
cember, 533. It was declared by the 
emperor that it should have the force of 
law all over the empire, and should su- 
persede in the schools of Home, Con- 
stantinople and Berytus, all the text- 
books of the old jurists, whicli in future 
were to be of no authority. 

The excerpts from some of the jurists 
are very few and insignificant. Those 
from IJlpian, who lived under the em- 
peror Alexander Severus, whose coun- 
sellor he was, amount to more than one- 
third of the whole mass; the excerpts 
from Paulus, who likewise lived under 
Alexander Severus, are the next in 
amount ; and those from Gains, who lived 
under the Aiitonines ; Salvius Julianus, 
the compiler of the Kdictum Perpetuuin 
[Equity, p. 844] ; Papinianus, who lived 
under Septimius Severus and Caracalla ; 
and Cervidius ScECvola, who lived under 
the Antoiiines, are the next in ajiiount. 

The ‘ Digesta’ is divided Into 50 books, 
and each 1k)o1v is also divided into titles, 
and subdivided into sections. The follow- 
ing are some of the principal heads. Book i. 
lays down the general principles and the 
different kind.s of law ; it establishes the 
division of j)ersons and of things; speaks 
cf senators, and of magistrates and their 
delegates and assessors: ii. treats of the 
jurisdiction of magistrates ; of the man- 
ner of bringing actions, of comjn-omiscs 
after an ■ ulon is commenced ; iii. ex- 
plains what kind of persons are allowed 
to sue in law, and it defines wlio ai’c 
styled infamous, and as .such not per- 
mitted to sue ; it tlieu treats of advocates, 
proctors, syndics, and others: iv. treats of 
restitution, compiomiscs, and arl Nitrations, 
after which it speaks of innkeepers ami 
others in whose eustody we le.ave any- 
thing ; V. treats of trials; and com plaints 
against inofficious (inufficiosu) ti'.staments ; 
vi. treats of real actions and their various 
kinds to recover property ; vii. treats of 
personal services (servitulcs, as usus 
fructus) ; viil. speaks of real services both 


when he used the two appellations as synonymous.' 
lie adds, ‘Is fluMvord I’andects thfek or /.jitin, 
nnwenline, or ft ’ ' The dilii,'pnt Jlreiu-km 

wilin' *sume to decide tliese . 

trevei flist. Panrlact. Flurcntin., p. 

Aajr std.ujelboy mav decide them. 


urban and praedial ; ix. treats of damage 
or crimes committed by a slave, the 
action of the lex Atpiilia, and the action 
against those who throw anything into 
the highway by which any one is 
wounded or injured ; x. treats of mixed 
actions, the action of partition of an in- 
heritance, &c. ; xi. speaks of interrogato- 
ries, and of such matters as are to be 
heard before tlie same judge (judex). 
It also treats of run-away slaves, of dice- 
playing, bribery, corruption, and false 
reports ; ancjiJustly, of burials and funeral 
expenses; xii. explains the action for a 
loan, condictions, &c. ; xiii. continues the 
subject of tlie preceding, and treats of tlic 
action upon pawn ; xiv. and xv. treat of 
actions arising from contracts made hy 
other persons and yet binding upon us ; 
of the Senatus Consultum Macedonianuni ; 
and of the peciilium ; xvi. treats of the 
Senatus Consultum Vclleianum, and of 
compensation, atid the action of dt'po.sits; 
xvii. treats of Jhe mandate, and of part- 
nership (societas) ; xviii. explains tlie 
moaning and forms of the contract of 
sale, the unnulUng of this contract; aad 
treats of gain or loss in the tiling >old; 
xix. treats of bargains, of actions of 
hiring, of tlie action called mstimatoria. 
of jH.*rnmtation, of the action called pra'- 
scriptis verbis, <S:c. ; xx. treats of pledge? 
and hypothecse, of the preference of cre- 
ditors, of the distraction or suhj of tiiiiij:? 
engaged or pawned ; xxi. contains an ex- 
planation of tlie ( ’iiriile /Edilcs’ edict eon- 
ceniingthe ^^ale of slaves and beasts and 
also treats of evictions, warruritie.s <!^c. ; 
xxii. treats of interest (usuraO> fruits, lie* 
cessions to things, and of proofs and I'l'e- 
sumptions, and of ignorance of law and 
fact; xxiii. is upon betrothment (spoil-, 
salia), marriage, marriage portion (do^). 
and agreements upon this subject, and 
lands given in dos ; xxiv. treats of AuiJ 
between iuishand and wife, divorces, and 
recovery of the marriage portion ; xxv. 
treats of expenses laid out ujioii the dos) 
of action-s for the recovery of 
carritnl away by the wife or other 
against whom there is no action 
of the obligation to acknowledge ' 

ren and ])rovide for them, on the 
Ue Inspiciendo Ventre, and 
concu bines ; ^xxvi. and xxvii. treat ol 
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torship and curatorship, and the actions appeals ; and then gives an account of the 
resulting from them; xxviii. treats of rights of the exchequer (fiscus), and of 
testaments, of the institution and disin- matters relating to captives, military dis- 
heriting of children, of the institution of cipline, soldiers and veterans ; 1. treats of 
an heir, of substitutions, &c. ; xxix. treats the rights of cities and citizens, of decu- 
of military testaments, of the opening of riones and their children, of public offices, 
wills, and of codicils ; xxx., xxxi., xxxii. of immunities, of deputies and ambas- 
treat of legacies and fiduciary bequests in sadors ; of the administration of thing>; 
general ; xxxiii. and xxxiv. treat of par- belonging to cities, of public works, fairs, 
ticular legacies, of the ademption of lega- See. ; of taxes laid upon the provinces, 
cies, and of the Regula Catoniana ; xxxv. and it concludes with the signification of 
treats of legacies on condition, and of the legal terms (dc verborum significatione) 
Lex Falcidia ; xxxvi. treats of the Sena- and certain niles or maxims of the old 
tusconsultum Trebcllianum, and of fidu- law (de diversis regulis juris antiqui). 
clary bequests, of the time when tliey be- This is a sketch, but a very imperfect 
come due, of the security to be given by one, of the subject matter of this great 
the heir, &c. ; xxxvii. treats of bonorum compilation. 

pt)ssessiones and other matters ; xxxviii. To treat of the merits and imperfec- 
treats of the services due by freedinen to tioiis of the ‘Digest,’ would be a difficult 
their patrons, of tlie succession of freed- task. With all its faults it is a valuable 
men, of the succession of intestates, of work, and much superior to the Code in 
hcredcs Sui and Legitiini, and of the its style, matter, and arrangement ; it has, 
Sciiatiisconsultum Tertiilliaiium and Or- in great measure, embodied the wisdom 
phitiammi; xxxix. explains the means of tlu; best jurists of the best age of the 
which the law or the pnetor provides for Empire, men who grounded their opinions 
preventing any one from receiving dam- on the principles of reason and ceputy, 
age to his property, also treats of dona- and who for the most part were per- 
tions generally, and of such as are made sonally unconcerned and disinterested in 
in contemplation of death (mortis causa.) ; the subjects on which they gave tlieir an- 
xl. relates to manumission or freeingof swer. The mode in which the compilers 
slaves; xli. treats of the various w'ays by executed their labour is the subjejjt of a 
whicli the property of things is acquired, valuable essay by P. lllnlmie (Illume) in 
and of the acrpiisition and loss of po'>st‘S- a C or man Journal (^Ztn'tsc/uijt J Hr (rt- 
sioii, and lastly of lawful causes which au- scftichtliche /kfchtswissctiscfiaft^ vol. iv.). 
tliorize possession ami lead to usucaptioii ; Tribonian and his colleagues are charged 
xlii. treats of definitive and interlocutory with making many interpolations, with 
sentences, of admissions ( de oonl’e.ssis) altering many passages in the writings of 
at trial, of the cession of goods, of the their predecessors, substituting their own 
causes of seizure and their cil’ects, of the opinions, and passing them olf under the 
privileges of creditors; of curators ap- nameofthe ancient jurists. Justinian him- 
pointed for the administration of goods, self acknowledged that he was obligeil to 
and of the revocation of acts done to de- accommodate the old jurisprudence to the 
iraud creditors ; xliji. treats tif injunctions altered state of the times, and to make 
(mterdicta) and possessory actions ; xliv. the law's his own.” Another charge, 
speiiks of pleas (exceptioiies) and de- which is howTver uiisupporkd by evi- 
tenees, and of obligationes and actions; deuce or probability, is, that Justinian 
xlv. of htipulatioris, ; xlvi. of sureties, and his servants destroyed the old text 
“I’vations, delegations, payments, dis- hooks that had s(‘rvcd them for the eoni- 
J ‘arges,pra'.torian stipulations, &e.;xlvii. pilation of the ‘ Pandects.’ Long how- 
ceats of private offences; xlviii. treats of ever before Justinian’s time, the works of 
|m Me follow accusations, the ancient jurists w’( re jiartly lost, and 

prisons; and lastly it treats the vicissitudes of the ages that lollowed 
P^inishraeuts, confiscation, rc- may ea.sily have obliterated the rest. 

; ^‘^‘P‘^rtation, and of the bodies While the Digest was being compib d, 

■ ' raietactors executed; xlix. treats of Justinian cominissiened Tribonian and 

M 2 
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two other jurists, Theophilus and Do- 
rotheas, to make an abridjiment of the 
first principles of the law, for the use of 
youii« students who should wish to ap- 
ply tiiemselves to that science. This new 
work, being' completed, was published 
under the name of ‘ Iristitutiones,’ about 
one month before; the appearance of the 
Digest. The Institutions were in a great 
degree based on an older work of the 
same descri])tion and title by Gains, which 
has been discovered within the present 
century (‘ Gaii Institution uui Comnien- 
tarii IV.,’ by (h'ischen. The second edi- 
tion was published in 1821). The Insti- 
tutions are arranged in four books, subdi- 
vided into titles. As the law has three 
objects, persons, things, and actions, the 
first book treats of persons or status; 
the second and third, and first live titles 
of the fourth, treat of the law of things; 
and the remaining title.s of the fourth 
book treat of actions. 

Uesides these three compilations, the 
Code, the Institutes, and the Digest, Jus- 
tinian, after the publication of the second 
edition of his ( .’ode, continued to issue new 
la^vs or conshtutioiis, chiefly in Greek, 
upon particular occasions, which w’ere col- 
lected and piihlislied together after his 
death under tiic name of Ncagai Aiardlets', 
or Nmae or Constitutioncs Novelhe. or 
Authentica*. The Novelhe are divideil 
into 1 08 CoT>s<-itntiones, or, as they are iiow' 
often callcu, Novels. Tlie Novelhe, to- 
gether with thirteen Edicts of Justinian, 
make up the fourth part of his legislation. 
There are four I/atin translations of the 
Novelhe, all of which were made after J us- 
tinian’s death ; the third is by lluloander, 
printed at Niirnhorg in 15:11 ; and the 
fourth was ])riijt<Hl at Hasel by Ilervagiiis 
in l5»il, 'riie first translation is that 
which is printed in some editions of the 
Corpus Jm is opposite to the Greek tt*xt, 
and is v(Ty valuahle, notwithstanding it 
has been stigmatized by some with the 
name ‘‘ barbarous:” it is soiiietiraes called 
Authentiea Int(Tpretati<) or Vulgata, 
or Liix'r Aiithenticorum. It contains 1.54 
Novellac distributed in 9 Collationes, 
which contain OS titles. The version of 
lluloander is also ])riuted in some edi- 
tions of the Corpus .Juris. The Novellte 
made many clionges in the law as ei:ta- 


blished by Justinian’s prior compilations, 
and are an evidence that the emperor had 
a pa.ssion for legislating. 

Triboiiiaims, who w’as mainly instru- 
mental ill the compilation of Justinian, 
w'as a native of Painphylia, hut his father 
w”is from Macedonia. 11 is learning was 
t'xteiisive : lie wrote upon a great variety 
of subjects, was well versed both in Latiu 
and Greek literature, and had deeply stu- 
died the lioman civilians, of which he 
had a valuahle collection in his library. 
He practised first at the bar of the pra;- 
toriaii prefects at Ckinstautiuople, became 
afterwards (pia‘stor, master of the impe- 
rial household, and consul, and possessed 
for above twenty years the favour and 
coiilhlence of Justinian. His manners 
are said to have been remarkably mild ' 
and eoneili iting ; he was a courtier, and 
fond of money, hut in other respects he 
may ha\e been calumniated by his ene- 
mies. His death took place a.i>. .545. 
(Ludewig. \ ita JuslinhiNi Mnffui ai(/uc 
'rhfvJora-, /ICC mm Trihimiani, Halle, 
17:H ; Zimmern, (tc&diidda dca 
dien Priralicddfi bis Jiistiniaiif Heidel- 
berg, 1825; Hugo, Le/t/bndi der Gas- 
chichte des Jidmisdicn Jicdts^ Ik'rlin, 
18.52; Ilistorii of the JiomantjT (.■ivil Lair, ^ 
by Fcrriere, Iranslatetl by J. Heaver, Lon 
don, 1724 ; Hommelius, Pidimjanasia 
Hriiikmaiinus, fnstitalioncs Juris Pomaiii 
Schleswig, 1822; Si/strm des Pamlddcn 
IMits, by Thihaut, 7th ed., Jena, 182S 
Jhs (orpns Juris tVs JJeiifsdic iilur 
Sfilzt roll fiacni vercim: lledits^ddatn 
and /icrans(ff'(/d)cu von Otto, Schilling luul 
Sintenis, Leipzig, 18.51 ; Les CimpntnU 
Livrt's da l)i<fvst(\ ^'C., Tradaits rn 
Praaouis par Jen M. Henri Hulot, Paris 
1805; Paiidrrtes de Justinien misrs dans 
an noard ordre, par H. J. Polimu 
trudniff.s par Jircard Aenrille, reriirs f 
vonipc'rs par M. Mor’eim de MouialiU) 
Avocat, Paris, 1810; Pothier’s edition 
the l)i(/istj reprinted at Paris in ^ 

4to., 1818—20, isa useful edition. 
is a very cheap edition of the 
Juris published in Germany, by Jkc ’ 

3 vols, small fob, Leipzigs 1829; ^ 
editions of the Corpus Juris ^<5 

Imslitutes are very numerous. 

44th chapter coutaius a useful 
the history of the Koman Law and oi 
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Legislation of Justinian; and an out- 
line of the contents of the Institutes. 
Tlie InslUidiojinn of Dr. E. lliicking, 
1st vol. Bonn, 1843, pp. r)r)-88, eontain a 
sketch of the Legislation of Justinian, 
and an enumeration of the editions of the 
Corpus Juris and its parts.) 


K. 


KKEPEB, IX)I?D. fCiTANCKLLon.] 

K 1 1 )N A P P I N G. [T.aav, ( hu m i na l.] 
IvTN. [Dkscest; Consanguinity.] 
KING. "J'he primary si gnitieation of 
this woril is a person in A\'hoin is vested 
the higher exectUive functions in a sove- 
reign state, togetln r with a share, more 
or le‘'S limited, of the sovereign power. 
The stat(‘ may consist of a vast assem- 
hlage of persons, like the h'reneh or the 
Spiuiish nation, or the Brilisli ])eople in 
wliioli several nations are ineluded ; or it 
may he small, like the l)aiu‘s, or like one 
of the Saxon state's in lOngland before 
the kingdoms were united into one; yet 
if the chief executive funetions are vested 
in some* one person who has also a share 
in tile sovereign poAver, the idea repre- 
sented by the word /u‘;n/ seems to be com- 
plete. It is even used for those chiefs of 
savage tribes who are a state only in a 
certain loose .sense of the term. 


It is immaterial Avhetlier the jiower of 
snoh a ])erson is limited only by his oAvn 
vrill, or whether his power he limited by 
certain iminemorial usages and written 
laAvs, or in any other 'way; still such a 
person is a king. Nor does it signify 
whether he succeed to the kingly power 
by descent and inheritance on the death 
of his predecessor, just as the (*l<lestson of 
British peer sncc^j^eds to his father’s rank 
Juid title on the death of tlie parent, or is 
elected to fill the otfice by some council 
or body of persons, or by the 

suttrag(‘s of the whole nation. Thus 
there was a king of Poland, who was an 
ected king ; there is a king of England, 
0 iu)\v succeeds by hereditary right, 
in countries where the kingly office is 
hhs always been 
kinit . t)n the accession o*f a new 

there was a recognition on 
part of the people of his title, a claim 


from them that he should pledge himself 
to the performance of certain duties, and 
generally a religious ceremony performed, 
in Avhich anointing him with oil and 
placing a crown upon his head w’ere con- 
spicuous acts. By this last act is sym- 
bolised his supremacy; and by the 
anointing a certain sacredness is thrown 
around liis person. T’hese kinds of 
ceremonies exist iri most countries in 
which the sovereign, or the person 
sharing in the sovereign power, is kiioAvn 
as king ; and these ceremonies seem 
to make a distinction between the suc- 
cession of ail hereditary king to his 
throne and the succession of an liereditary 
peer to his rank. 

The distinction between a king and an 
emperor is not one of power, but it has 
an historical meaning. Enipemr comes 
from impemtor, a title used by the sove- 
reigns of the liomaii empire. When that 
empire became divided, the sovereigns of 
the W'est and of the East respectively 
called themselves emperors. The em- 
]ierorof Germany was regarded as a kind 
of successor to the empiTors of the West, 
and the emperor of Bussia (avIio is often 
called the czar) is, with less pretension to 
the honour, sometimes spoken of as suc- 
o(*ssor to the emjieroi’ of the Ka||||t l^ut 
we speak of the emperor of (^hiniiPIrhere 
emjieror is clearly nothing more than 
king, and we use emperor ratlier than 
king only out of regard to the vast extent 
of his dominions. Napoleon usurped the 
title of emperor ; and we now sometimes 
speak of the British empire, an expression 
which is free from objection. 'I’he word 
imperium (empire) w as used both under 
the Koman emperors and under the 
later Bepuhlic, to express the whole Ko- 
man dominion. [ IOai : : .] 

The word kiiu/ is of \ are Teutonic 
origin, and is found slightly varied in its 
literal elements in most of the languages 
which are sprung from the Teutonic, 
The French, the Italian, the Spanish, and 
the l\»rtuguese eontimie the use of the 
I..aiiu w’ord mr, only slightly varying 
the orthography according to the ana- 
logies of each particular language. A7//<7, 
traced to its origin, seems to denote one 
to whom superior knowledge had given 
superior power, allied, as it seems to be, 
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to hno\L\ con, can ; but on the etymology, 
or what is the same thing, the remote 
origin of the word, different opinions 
h:iv(‘ ])een hold, and the question may still 
be considered undetermined. 

There are other words employed to de- 
signate the sovereign, or the person who 
is invested with the chief power, of par- 
ticular states, in using whicli we adopt the 
w'ord which the pet)ple of those sUites use, 
instead of the word Imig, Thus there is 
the Shah of Persia, the grand Sultan, mid 
formerly there was tlie Dei/ of Algiers. 
Ill the United States of America certain 
powers are given by the Federal Consti- 
tution to one person, who is elected to en- 
joy them for four years witli the title of 
President. A Ilcijent is a person ap- 
pointed by competent authority to exer- 
cise the kingly olfice during the minority 
or the mental incapacity of tlie real 
king t this definition at least is true of a 
regent of the British empire. 

A personage in whom such extraordi- 
nary powers have been vested must of 
necessity have had very much to do with 
the progress and welfare of particular 
nations, and with the progress of liuinan 
society at large. When held by a per- 
son of a tyrannical turn, they might be 
Tiiadegne of to repress all that was great 
riul IBerous in the masse.s who were go- 
verned, and to introduce among them all 
the miscrit*s of slavery. Possessed by a 
person of an ambitious spirit, they might 
introduce unnecessary quarrelling among 
nations to open the way for conquest, so 
that whole nations might suffer for the 
gratification of the personal ambition of 
one. The lover of peace and truth, and 
human improvement and security, may 
have found in the possession of kingly 
power tlie means of heiiefiting a people 
to an extent that might satisfy the most 
benevolent heart. But the long expe- 
rience of mankind has proved that for 
the king himself and for his people it is 
best that there should be strong checks 
in the frame of society on the will of 
kings, in the forms of courts of justice, 
councils, parliaments, and other bodies or 
single persons whose concurrence must 
be obtained liefore anything is under- 
taken in which the ink*rests of the com- 
munity are exten.sively involved. In 


constitutional kingdoms, as in England, 
there are controlling powers, and even 
in countries in which tlie executive and 
legislative power are nominally in some 
one person absolutely, the acts of that 
person are virtually controlled by the 
opinion of the people, a power constantly 
increasing as the facilities of communi- 
cation and the knowledge of a people ad- 
vance. 

Nothing can be more various than tlie 
constitutional checks indifferent states ou 
the kingly power, or, as it is more usually 
called in England, the royal prerogative. 
Such a subject must be passed over in an 
article of coiiliiicd limits such as this 
must be, else in speaking of the kingly 
dignity it might have been proper to ex- 
hibit how diversely power is distributed 
in different states, each having at its head 
a king. But the subject must not be dis- 
misscid without a few observations on the 
kingly office (now by hereditary descent 
discliarged by a (jueen) as it exists in the 
British empire. 

The English kingly power is traced to 
the establislimcnt of Egbert, at tlie close 
of the eighth century, as king of the 
English. His family is illustrated by the 
talents and virtues of Alfred, and the 
peacefulness and piety of Edward. On 
his death there ensued a struggle for tht 
succession liotween the representative oi 
the Danish kings, who for awhile had 
usiirpeil ujicn the posterity of ICgbert, and 
William, then duke of Normandy. It 
ended with the success of William at the 
battle of Hastings, a.d. 1066. 

'I’liis is geiierdlly regarded as a new 
beginning of the race of English kings, 
for William was hut remotely allied to 
the Saxon kings. In his descendants the 
kingly office has ever since continned; 
but tliougli the English throne is heredi- 
tary, it is not hereditary in a sense per- 
fcctly absolute, nor docs it seem to haw 
been ever so considered. When Henry I- 
was dead, leaving only a daughter, named 
Maud, she did not succeed to the throne, 
and when Stephen died, his son did ne 
succeed, but the crown passed to the 
of Maud. Again, on Uie death of ^ 
chard I. a younger brother succeeded, 
the exclusion of the son and daughter . 
an elder brother deceased. Then ens 
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i\ long series ot regular and undisputed and navy, the governors of colonies and 
successions; but Avhen Richard II. was dependencies, the bishops, deans, and 
deposed, the crown passed to his cousin some other dignitaries of the church. 
Henry of Lancaster, son of John of (iaunt, He calls parliament together, and can at 
son of Edward 111., though there were his pleasure prorogue or dissolve it. He 
descendants living of Lionel, duke of is the founhiin of honour : all hereditary 
Clarence, w ho w^as older than John among titles are derived from his grant. He 
the children of Edward III. When the can also grant privileges of an inferior 
rule of Ih*nry VI. became weak, the kind, such as markets and fairs, 
issue of Lionel advanced their claim. This is a very slight sketch of the 
Tlie struggle was long and bloody. It powers that belong to the kings of Eng- 
endi'd in a kind of eomproniise, the chief land; but the exercise of any or all of 
of the Lancastrian party taking to wife these powers is practically limited. The 
the heiress of the Yorki.sts From that king cannot act politically without au 
marriage have sprung all the later kings, agent, and this agent is not protected by 
and the principle of hereditary succession i that irresponsibility which belongs to the 
reinaiiu'd nndisturhed till the reign of i king himself, hut may be brought to ac- 
King William III., who was called to I count for his acts if he transgress the law\ 
the throne on tlie abdication of James IL, [ The agents by whom the king acts are his 
when an act was j)a.ssed excluding the I ministers, whom the king selects and dis- 
laale issue of James, the issue of his sister j misses at his pleasure; hut practically he 
‘the dviehuss of Orleans, and the issue of | cannot keep a ministry which cannot 
his aunt the queen of Hoheniia. with the 1 eoinmund a nuijority in the House of Coin- 
exception of her youngest daughter tlie mous; and virtually, all the powers of 
Friiiccss Sophia and her issue, who were the crown, wdiich make so formidable an 
Prote.stants. On the death of Queen array on paper, are exercised by the chief 
Anne this law of succession took effect minister, or prime minister, for the time, 
in favour of King George 1., son of the [Caiiinkt.] The king now does not even 
Princess Stiphia. attend the cabinet councils ; and tlie 

Now the heir succeeds to the throne powder which in theory belongs to his 
immediately on the decease of his prede- kingly office, and in fact in earlier periods 
ocssor, so that the king, as the jihrasc is, was exercised by him, is now fSecome 
dies. The course of descent is to purely lloriiml. Ihit though the king of 
the sons and their issue, according to se- England has lost his real power, he has 
nioritv ; and if there is failure of male ohUiined in place of it perfect security for 
issue, tlie crown descends to a female, his person, and for the transmission to 
The person who .succeeds by <lesceiit to the his descemlants of all the honour and re- 
crow n of England, succeeds also to the spect due to the head of the most exten- 
kingly office in Scotland and Ireland and in sive and powerful empire on the globe, 
all the po.ssessions of the Hritish empire. | KINGDOM. [Kino.] 

At the coronation of the king he makes I KING'S 15ENCII, COURT OF. 
<^ath to three things : — that he will govern 1 [Courts,] 
according to law ; ,,diat he will cause pis- KING S LF/FTER. [Hrief.] 

to be administered ; and that he Will KNIGHT, KNIGHTHOOD. Dur- 
ntaintain the Protestant church. [Coro- ing the feudal system the military strength 
nation.] qP nation was measured by the niim- 

His person is sacred. He cannot by her and efficiency of the knights whom 
‘ Dy process of law he called to account the king was able to summon to the field, 
rie concurrence is By distress [Distress] the king could 

^^"ccRsary to every legislative enactment, compel those who held knight’s fees 
even ^ ^'”}bassies, makes treaties, and [Kniout's Fees] to take upon them- 
vioii into wars without any pre- selves the order of knighthood, or to prove 

nonf parliament. He by tlicir reception into that order that 

officer f and the other high they had received the training, and pos- 

s ot state, the officers of the army sessed the arms and accoutrements, and 



KNIGHT, KNIGHTHOOD. [ 168 ] KNIGHT, KNIGHTHOOD. 


were, us to other re(iuisites, qualified to 
take the field as knights. Tlie statute, or 
rather the grant of 1 l^dward II., enrolled 
in j)arliani( nt, called ‘ Statiitum de Mili- 
Vibns,' «appears to have been made, partly 
as an indulgence upon the counneiicc 
incnt of a new reign, and partly I'or the 
piir])()se of removing some doubts which 
exist(ul as to the persons liable to be 
called upon to receive knighthood. The 
king thereby, in the iirst place, granted 
a respite until the following Christmas to 
all those who ought to have become, but 
were not, kniglits, and were then dis- 
traiiu'd ad anna inilitaria siiseipieiida. 
Further, it directed that if any com- 
plained in chancery that he was distrained, 
and had not land to the value of forty 
pounds in fee, or for term of l)is life, and 
was ready to verify that by tlie country 
(i.r. by the decision of a jury \ then some 
discreet and lawful knights of the county 
should he written to, in order to make 
inquisition of the matter, and if they 
found it to he so, he was to have redress, 
and the distress was to cease. Again, 
where a person was imph'adod for tlie 
whole of iiis laud, or f<)r so ruueli of it 
that the remainder was not of the vahu* 
of forty ])ouiids. and he could verify the 
fact, then also the distress was to cease 
tUl that j)lea w-s diiterniined. Again, 
where a person was bound in certain 
debts attenninated i)i tlie exchequer at a 
certain sum to be i-eeeived tliereof amiu- 
ally (i.r. respited, subject to payment by 
iastaluieiits), and tlu* remainder of liis 
lantl wt.s not worth forty pounds per an- 
num, the distress was to cease till the 
debt was paid. No one was to be dis- 
traii.ed ad arma niilitaria suscipienda till 
the age of twenty-one, oi’ on account of 
land which he held ii: manors of the an- 
tient demesne of the erown as a sokeman, 
iiiasinucli as those lands were liable to 
pay a tallage when the king’s lands wawe 
taliaged. With respect to tliose w ho held 
land in soeagi^ of other manors, an<l who 
performed no servitium foi*insecum, or 
service due upon the U*nure, though not 
expressed in the grant, the rolls of chan- 
cery in the times of the king’s predeces- 
sors were to be searclu*d, and it was to bo 
ordered according t<i tin* former custom ; 
the^same of cLrks in holy orders holding I 


any lay fee, who w^ould, if laymen, have 
been liable to become knights. No one 
w^as to be distrained in respect of property 
of burgage tenure. Persons under obli- 
gation to become knights, who had held 
their land only a sliort time, were ex- 
tremely old, or had an infirmity in their 
limbs, or liad some incurable disease, or 
the impediment of children, or law-suits, 
or other necessary excuses, were to iq)- 
pear and make fine before two comniis- 
sioiiers named in the act. who were to 
take discretionary fines from such dis- 
al)led persons ])y way of composition. 
Under tliis regulation thofe wlio were 
distrained upon as holding land of the 
value of U 1. ])er annum either received 
knighthood or made fine to the king. The 
alferalioii in the nominal value of money 
occasioned by tht* increased quantity of 
tlu* precious metals, and still nioic hy 
successive fraudulent degradations of tiic' 
standard, gradually widened the circle 
within which estates w'cre subjected to 
this burthen; and in the wsixteeuth and 
seventeenth centuries lands which, in the 
reign of Edward 1 1., were not perhaps 
w'orth 4/. per annum, had risen in nomi- 
nal valiu* to 41 A, and were often held by 
persons belonging to a totally difiereiit 
class from those w ho were designated by 
I Edward II. stat. 1, as persons having 
40 libratas terra?. 

'I'hat power of compelling those who 
refused to take upon themselves the order 
of knighthood, or, rather of distraining 
them till they received knighthood, or 
eomj)omided with the king by w^ay ot 
line, w hicli originally was a means of i n- 
forcing the perf(»rmanoe of a duty to the 
crown, hy persons holding a certain pto- 
perty in the country, was perverted into a 
process for extorting money from those 
who would have been exempt at connnon 
law% which regulated the amount ot a 
knight’s fee by tlu* sufficiency of the 
to support a knight, and not by its nuc’ 
tuating nominal value in a debased ciU' 
rellc^^ 'riiis oppressive, dishonest pr^ 
ceeding, which w'as occasionally rcso^^ 
to in the reigns of Edward VI. and 
both, was reduced into a system hy 
advisers of (Charles I., and was 
•y him a.s one of the inodes 
iioney without resorting to a parlianae 
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The maimer in which this antient prero- the protection of pilgrims ; otliers were 
gative was abused led to its total abolition, vowed to the defence or recovery of the 
lly IG & 17 Car. I. c. 20, it is enacted Holy Sepulchre. Some, kriigbts-errant, 
tliat none shall be compelled, by writ or roved about “ seeking adventures,” a 
otherwise, to take upon him the order of phrase not confined to books of romance, 
knighthood, and that all proceedings con- of which there are many on this subject, 
cerning the same shall be void. but found in serious and authentic docu- 

Persons have been required to take inents. 
upon themselves the order of knighthood Besides those who are simply knights, 
as a (pialitication for the performance of there are knights who are members of 
honourable services at coronations, in re- particular orders or classes. "I'hose or- 
spect of the lands which they held by ders exist in most of the kingdoms of 
grand serjeanty. Europe, and have had generally for their 

Knighthood in England is now con- founder a sovereign prince. Such are 
ferred by the king (or queen when the the order of the Golden Fleece, instituted 
throne is filled by a female) by simple by Philip duke of Burgundy; the order 
verbal declaration, attended with a slight of tln^ Holy Ghost, instituted by Henry 
form, without any patent or other written the Third of France; the order of St. 
iiistriiinent. Sometimes, but rarely, JMichael, instituted by I.ouis the Eleventh 
knighthood is conferred on persons who of France. Of the foreign orders, which 
do not come into the pn'sence of royalty, are very numerous, a full account may 
This is occasionally done to governors of he found in a work in two volumes oc- 
colonies, aiul other persons in prominent tavo, entitled ‘ An Accurate Historical 
stations abroad. The lord-liciitonant of Account of all the Orders of Knighthood 
Ireland has a delegated authority of eon- at present existing in Europt*,’ a work 
fcrriiig tliis honour, which is very spar- printed abroad, the author of w hich w'os 
ingly excrcMscd. . Sir Levet Hanson, an Englishman. Each 

Kniglithood gives to the party preeo- of these orders has its pi cnliur badge, 
denoe over esquires and other untitled ribbons, and other decorations of the per- 
gentlernen. “Sir” is prefixed to the son. The three great British orders, the 
baptismal name of knights and baronets, (iarhT, the Thistle, and Saint Patrick, 
and their wives have the legal desigmi- belong to this class. [Gauter, Order 
tioii of “ Dame,” which is ordinarily con- oe. ] 

verted into “ Lady.” The order of the Thistle was instituted 

A rank oorre.spoiident to our rank of in 1540 by .lames the Fifth, king of 
kuighthood has existed in all ('hristian Scotland; hut it fell into decay, till in 
eonutries. The eleventh and twelfth the reign of (^ueen Anne, 17U3, it wa.s 
eriiturits have been name<l as the period revived. The number of knights was 
to which the order of knighthood as now limit'd to thirteen, hut in 1827 the mini- 
existing may he traced. But in such an in- her was increased to sixteen, all of whom 
<j|uiry there are tw’o difficulties : fii>t, to are nobility of Scotland, 
fitate with sufficient precision wdiat is the riie order of St. Patrick was instituted 
mig to he proved j. and, secondly, to oh- in 178o. The knights were fif e m, in- 
1111 evidence of the eoinmencemeut of an creased in 183.3 to twenty-tw o, wao are 
instmuion which probably grew, almost peers of Ireland. 

Risensibly, out of a state of society com- The order of the Bath differs in some 
ion to the whole of civilized Europe. It respects from those just spoken of. [Bath, 
as a military institution, but there ap- Order oe.] 
p^ais to have been .something of a reli- There are also knights of the Giiclphic 
oils character belonging to it, and the ord/r, and knights of the Ionian order of 
knighthood, like the ordei-s of SiVuit Michael and Saint George, 
persoi could he conferred only by KNKiHT OF SHIRE is the designa- 
Ihe ord given to the representative in par- 

lu earl * liament of English couiitii's at large, as 

ly times some knights undertook distinguishea from such cities and towns 
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as arc counties of themselves (which are 
seldom, if ever, called shires), and the 
representatives of which, jis wxdl as the 
members for other cities and towns, 
are denominated citizens or burgesses. 
Though the knights of the shire always 
sat with the citizens and burgesses as 
jointly representing tlie third estate of the 
realm, lus well during the time that the 
three estates, the spiritualty, the lords 
temporal, and the commons, sat together, 
as since, we find that grants were 
occasionally made by the knights to 
be levied on the counties, whilst sepa- 
rate grants were made by the citizens 
and burgesses to be levied upon the 
cities and boroughs. ( A‘o/. /V/r/. ) 

The wages payal)Ie to kniglits of the 
shire for their atUmdaiice in parliament, 
iiichiding a reasonable time for their 
going up and coming down, were four 
shillings a day, or double what w'as re- 
ceived by citizens and burgesses. At the 
close of every session of parliament the 
course w'iis for the king, in dismissing 
them to their homes, to inform them that 
they might sue out wTits for their wages, 
upon vrhich each knight separately ob- 
tained a writ out of Chancery directed to 
the cherifii mentioning the number of 
days and tlie sum tp^fc paid, and com- 
manding the sheriff levy the amount. 
Upon this the sherifiF, in a public county 
court, divided the burthen among tlie 
different hundreds and townships, and 
issued prowess to levy the amount, which, 
to the extent of the money levied, he paid 
over to the knight. Ttic lands of the 
clergy, as well regular as secular, were 
exei ipted from contributing towards 
these expenses, hecausi^ the clergy formed 
a distinct estate, and were represented in 
parliament by their prelate^ and the pro- 
curatores cleri, although the latter wore, 
as Lord Coke expresses it, voiceless as- 
sistants only. All lay fees wdthin the 
county were liable to contribute, except 
lands belonging to the lords and their 
men. The lor^s insisted that this ex- 
emption extended to every freeholder 
who held land within their baronies, 
seigniories, or manors, alleging that they 
served in parliament at their own ex- 
pense for themselves and their tenants. 
And such was undoubted'} the practice ; 


as by the Parliament Roll it appears that 
the commons frequently petitioned that 
the exemption should he confined to such 
lands as the lords kept in their own hands 
and occupied by Ilnur farmers or by tlieir 
bond-tenants, or villeins. These reqin'sts 
however were met either by a simple re- 
fusal or by a statement by the king that 
he did not mean to lessen the liberties of 
the lords. If however a lord purchaseil 
land wliich had previously been contri- 
butory to the knight’s wages, the liability 
continued. Freeliold lands, lield either 
by knight’s service or in common socage, 
were liable to this burthen, but custom- 
ary tenures in ancient demesne and 
tenures in burgage w'ere exempt. Tn the 
county of Kent no socage land was con- 
tribiifable, the whole burthen being 
tlirowm upon those who held knight’s 
fees, an anomaly against which the com- 
mons preferred many ineffectual petitions. 
Knights of the shire, and also their elect- 
ors, were formerly required to be persons 
either resident or having a household in 
the county. This regulation, thotigh 
confirmed by several statutes, had fallen 
into neglect, and was formally repealed 
in both its branches by 14 George HI. 
c. 58. The removal of the latter part of 
the restriction has greatly added to tlie 
expense of county elections ; and though 
tlie b’eform Act, 2 Will. IV. c. 45, dis- 
fi-anchises out-voters in lioroughs, it does 
not restore the old law as to non-resident 
county electors. ( Hot. ParL, vol. ii. 
258, 287; iii. 25, 44, 53, 64, 212; iv. 
352.) 

KNIGHT’S FEE was land of suffi- 
cient extent and value to support the dig- 
nity of a knight, granted by the king, or 
some inferior lord, upon the condition 
that the grantee and his heirs should 
either perform the service of a knight to 
the grantor and his heirs, or find some 
other person to do such service. The 
quantity of land capable of supporting a 
knight naturally varied according to its 
quality and situation; and even the 
amount of income sufficient to meet the 
charges of a knight would fluctuate ac- 
cording to time and place. It is not 
therefore surprising that we find a 
knight’s fee sometimes described as consist- 
ing of 800 acres, sometimes of 680 ; some- 
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times estimated at 15/., sometimes at 20/., tary service, the tenant was subject to 
and in later times at 40/. per annum. If other occasional burdens. The principal 
the owner of a knight’s fee deprived him- of these are the following incidental ser- 
sclf of the possession of part of his land vices; — First, Aids [Aids]. Secondly, 
by subinfeudation he remained liable to HelieJ'sy being a payment made by the 
the feudal burthen attached to the tenure heir m the nature of a composition for 
of the whole. leave to enter upon land descending to 

KNIGHT’S SERVICE, TENURE him after he had attained his full age. 
BY, otherwise called tenure in chivalry, Thirdly, Primer Seisin, or the right of 
or per service dc chivaler, per servitium the crown, where the lands were held of 
militare, was, from the times immediately the king, to a year’s profit of land de- 
buccceding the Norman Conquest in the scemling to an heir who was of full age 
eleventh century to the period of the at the time of the death of his ancestor." 
civil war in the seventeenth, considered Fourthly, Wardship^ or the right to the 
tlie first and the most important, as it custody of the body and lands of an heir 
was also the most general, mode of to whom the land had descended during 
holding land and other immoveable pro- his minority, the king or other lord in 
jici ty in England. The land held by this such cases taking the profits of the land 
speci(*s of tt'imre was said to consist of during the minority to his own use, or 
vSo many knight’s fees, feoda militis, i. c. selling the wardship to a stranger if he 
so many portions of land capable of thought proper. Fifthly, MarrUiye, or a 
snpiMjrting the dignity of a knight, right in the lord, where - the laud de- 
[ IvNKuiT’.sf’EE.] He who held an entire sceiided to an heir within age, to tender 
knight’s fee was bound by his tenure, to him or licr a wife or a husband ; and 
when called upon so to do, to follow his if the heir refused a match without dis- 
lord to tl'e wars (under certain restric- paragement, i. e, without disparity of 
tioiis as to the place at which the service rank, crime, or bodily infirmity, the lord 
was to be performed), and to remain with became entitled to liold the land a^s a 
him forty diiys in every year, or to send security for payment by the heir of the 
some other knight duly <pialified to per- amount for which the lord had sold or 
form the services. From the owner of which he might have obtained for the 
half a knight’s fee twenty days’ attend- marriage. Sixthly, Fines \qmi Aliena- 
ance only could he required; and the tiim, 

obligation attaching to the quarter of a This system* fell to the ground during 
kuigljt’s fee was satisfied by the per- the existence of the Commonwealth ; and 
formance of ten days’ service. On the the abolition of this species of tenure was 
other hand, a person holding several confirmed upon the Restoration, as it 
kniglit’s fees, whether forming one or would have been absurd and dangerous 
several estates, was bound to furnish a to attempt a renewal of such oppressive 
knight in respect of each. burdens. Accordingly the 12th Car. II., 

“ Esci^ge,” says Littleton, § 9.5, “ is c. 24, takes away tenure by knight’s ser- 
called in Lat-s'n that is, service vice, whether the lands are held of the 

of the shield ; and that tenant which crown or of a subject, together with all 
holJeth his land by e.scuage, lioldeth by its oppressive fruits and peculiar conse- 
knight’s service.” 'I'lie nature ot the qucnces, and "converts every such tenure 
service has been already explained. This into free and common socage. [Socage.] 
personal service was expressed by the Nothing can be more comprehensive than 
parliament at a certain sum, which the the terms of this act ; besides generally 
tenant who did not render the service in abolishing tenure by knight’s service,, and 
person was bound to pay. On the sulF- its consequences, it descends into particu- 
ject of Escuage see Littleton, on ‘Tenure lars, ^ith a redundancy of words, which 
service,’ § 103, &c., which he appear to indicate an extreme anxiety 
neni^s as consisting in Homage, Fealty, to extirpate completely all traces of 
and Escuage. . knight’s service. The statute, after taking 

Besides this permanent liability to mili- away the court of wards and liveries, 
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enumerates wardships, liveries, primer 
seisins or ousterlemaius, values and for- 
feitures of marriages, and fines, seisures, 
and pardons for aliei ation, and sweeps 
away tlie wliole. Ilut rents certain, 
heriots [Ukuiot], suit of court and other 
services incident to connnon socage and 
fealty [Distress], and also fines for 
alienation due by the customs of particu- 
lar manors, are preserved. Keliefs for 
lands of which the tenure is converted 
into common socage, are saved in cases 
•where a (piit-rent is also payable. 


L. 

LABOUK. rWA(;Es; Wealth.] 

LADING, BILL OF. [Bill of 
Laojn(j.] 

L.'VITV, persons not clergy; that is, 
the wliole population except those who 
are in holy oiilers. All tlie b-xieogra- 
phers, we lielieve, agreii in deriving it 
from the Greek woi’d laoft {Aa6s\ the 
people. A Unjman is one of tlie laity. 

[(h.KlIOY.] 

I.ANGASTFIb COUNTY J>ALA- 
Ti.NL OF. [Palatine Counties.] 

T.ANCASTLH, DUCHY OF. [Civil 
List, p. r.lfi.] 

LAND, iu English law', in its most 
restricted sigiiifieation is confined to arable 
ground. In this sense the term is con- 
stru(‘d in original writs, and in this sense 
it !s used in all correct and formal plead- 
ings. 

By the statute of Wills, 1 Victoria, c. 
2o, .s. 2(1, a devise of tlie lAind of the tes- 
tator generally, or of the land of the tes- 
tJltor in any place or in the oceupation of 
any person mentioned in the will, is to he 
construed to include customary, copy- 
hold, and leasehold estates to which the 
description will extend, as well as free- 
hold estates, unless a contrary intention 
appear hy the will. In its more wide 
legal signification land includes meadow, 
pasture, woods, moors, waters, &c. ; but 
in this wider sense the word generally 
used is lands : the term land or lands is 
taken in this larger sense in conveyances 
and contracts. 

m’^nveyingthe buc Iiousesand other 


hnildings erected thereon, as well as mi- 
nerals under it, will pass with it, unless 
specially excepted. A grant of the ves- 
ture of certain land transfers merely a 
particular or limited right in such land, 
and the houses, timber, trees, mines, and 
other real things, whicli are considered as 
part or parcel of the inheritance, arc not 
conveyed, hut only siicli things as corn, 
grass, and underwood. Other limited 
rights, as fishing and cutting turf, may be 
granted, wdiieh confer no interest in the 
land itself, or, as it is called, the realty, 
Imt. only the benefit of such particular 
privileges. But a grant oC tin' fruits and 
profits of tlie land conveys also the land 
itself. Absolute ownership of land carries 
with it the right to the possession down- 
wards of the minerals, wati'rs, Nc., ami 
also upwards, agreeably to tlie maxim, 
‘•eujus est solum, ejus est usipie ad eii'liim." 
He wdio carries the w’orkings of liis mine 
from out of liis own kmd into the land of 
his mdgbboiiris guilty of trespass as mneii 
as if he disturbed the surface of his neigh- 
bour’s land. 

Land ludd in absolute owmership is 
exjwesscd by the term nrt/ ])ropcrty, in 
contrudistluclion to personal property, 
which consists in mom.'y, goods, and other 
moveables. Laud hehl for a number of 
years or other determinate time, is a 
chattel interest, but it is distinguished 
from other chattels by the name of (fiiat- 
tels Real. [(hiATTEi.s.J 

In some parts of England the word 
“land” is fmjuently used to denote <lie 
fee simple as ilistingnished from a less 
estate, witliout reference to the nature of 
the jiroperty. I’lnis it is usual to say, A 
has a lease of such an estate or such a 
house, but B has the land, i. e. the rever- 
sion or remainder in fee. 

Land is legally considered as enclosed, 
from iieighhonnng land, though it lie iu 
the middle of an open field, and it may 
therefore he emailed a 6lnse ; and the owiu r 
inay subdivide this ideal close into as many 
id(‘al parcels as he pleases, and may, in 
legal proceedings, describe each of these 
parcels, however minute, as his clo.se. 
An illegal entry into the land of another 
is calleil, in law, breaking and entering 
liis close, and the remedy is hy the action 
of trespass *Quare clausum fregit;* 
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having been necessary, when writs were 
framed in Jiatin and all common law pro- 
ceedings were entered on the rolls of the 
court in that language, to insert the words 
‘Quare clausum fregit’ in the king’s 
writ, or the party’s plaint, by which the 
action was conimeuced, and also in the 
declaration wdiereiii the nature of the 
injury was more circumstantially detailed. 

Land Derelict, or left dry hy the sudden 
receding of the sea, or of the water of a 
navigal)le river, belongi5 to the king by 
his prerogative. Laml formed by Allu- 
vi<ui, that is, by grailual imperceptible 
receding of any water, or by a gradual 
di‘posit on the shore, accrues to the owner 
of the adjoining land. The rules of Eng- 
lish law as to Alluvion us stated iu Brae- 
ton (fob b), arc ehietly copied from the 
‘ Digest ’ (41 tit. i. s. 7). 

{JJdcti'r and Student; Co. Lltt.; Co- 
rny ii’s 

'fhe definition of Alluvio by Cains (ii. 
70) is as follows — “ that may be cinisidered 
as added by Alluvio, wbieh a river adds 
to our laud so gradually, that we eauuot 
calculate how much is added in each small 
interval of time; or, aeeordiiig to the 
Common expression, w hat is added in such 
small portions as lo escape our eyes.” 
'I’lie English rule of law is ihesame. Laud 
foniK'd oil the coast l)y the deposition of 
matter from tlie sea, is Alluvio, when the 
increase is so slow that it eauuot be ob- 
si'rved, though there may be a visible 
increase at the end of each year, and in 
th(^ course of years a large piece of laud 
may be thus formed (Uex r. J.,oid Yar- 
borough, -2 lb iS; (/. 91 ). Gains proceeds 
to add — ‘‘but if a river carries olf any 
part of your fann and brings it to mine, 
this j)art c^^ntiniies to be yours. If an 
island rise iu the middle of a river, it is 
the eommoii property of all tho.se who on 
each side of tiie river possess farms near 
the })ank ; but if it is not in the middle of 
the rivtu*, it beloi^s to those who have 
tarnis beside the bank oa that side which 
IS nearest.” ((.^jinpare Aggeiius lirbicus, 
ill Kroutinum, l\ns Prior. " ■ 

Lax l)l\(; yjj olHcer <>f 
the customs w hose duties consist in takiiig 
anaccurate account of the number, weight, 
ineasure, or ((iiulity of tiie various descrip- 
tions of merchandise lauded from foreign 


countries or colonial possessions. Land- 
ing-waiters likewise attend to the ship- 
ment of all goods in respect of which 
bounties or drawbacks are claimed. 
These oliicers are likewise called search- 
ers. 

LAND-TAX. [Taxation.] 

LAND - TAX, ROMAN. [Taxa- 
tion.] 

LAPSE. [Advow'son; BFNF'.ncE.] 

LAW. Tn treating of tlie word law, 
we will first explain its etymology, and 
the etymology of the equivalent w ords in 
the principal languages of the civilized 
w'orld; we will next determine the strict 
and primary meaning of law’, together 
with its various secondary meanings ; w'e 
will afterwuirds state the most important 
species of law, in the strict sense of the 
word ; and finally, we w ill make a few 
remarks on the origin and end of law\ 

1 . Tilijmol(><i>/ Law, and the equivalent 
7rords in other lautfuaqes. — In the Greek 
language the most nntient word for law 
is //<cw/(,s (Oegiy, which contains the same 
root as Tttlrjgi), meaning ‘ that which is 
established or laid down.* In Homer 
64iuLi<i signifies a rule established hy cus- 
tom, as well as by a civil government: 
it also signifies a judicial decision or de- 
cree, a legal right, and a legal duty. 
{Iliad, i. ; Od. xiv, .OtJ ; Od. xvi. 
-10.4; 11. xi. 770; //. ix. loO, 298; and 
see Passow in v.) 06o-gt>sand are 

two very antient Greek words, having 
tlie same oriain and meaning as (dlfjLis. 
Tfc eoinnidu Greek word for law”, af’ter 
the Homeric period, is i/6/lios, which fir.st 
occurs in the ‘ Works and Days ’ of He- 
siod (\. 274-480, Gaisfoi’d), and contains 
the same root as v^jna), to allot or distrP 
hute. The only word which the Greek 
language possessed to signify a leqaL rUjht 
was SiKaiov, or 5t/caw^a. (Hugo, Oe- 
acliiehta dea liimisclien licchts, p. 902, 
od. xi.) 

.hirisprndence was never cultivated as 
a scienee by the Greeks before the loss of 
tlu‘ir indejiendeuee. Many causes con- 
curred to jireveiit the (d reeks from adding 
jurlsprudeiiee to tlie iiuineroiis subjects 
w hich they first subjected to a scientific 
treatment. The eliief of these causes w’as 
perhaps the generally ar/uVmrt/ character 
jf Greek tribunals, both in the demo- 
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cratic and oligarchical states. The Lace- drawn up in the form of treatises axl 
dccmoiiiaus had no written laws (Aris- cdictum. [Equity, p. 844 .] 
totle’s account of the jurisdiction of the The scientific cultivation of law among 
Ephorsjin PoUt, ii. 9 ; compare MUller’s the Homans naturally led to the formation 
IhrianHy h. iii. ch. 6, s. 2] ch. 11, s. 2; of a technical legal vocabulary in their 
and Justinian’s Institutes, lib.*’ i. tit. 2, language. The Latin is accordingly very 
s. 1 0), and they were besides too great rich in legal terms, many or most of 
contemners of learning and science to cul- which have been retained in the modern 
tivate law in a systematic manner The languages of westc-rn Europe, e.speeially 
Athenians possessed a considerable body in those countries whose legal systems 
of written laws, and, with their extraor- are founded on the Homan law. The 
dinary talent both for speculation and only terms however with which we are 
action, th(‘y would probably have contri- at present concerned are those which de- 
buted something towards reducing law to note the most general notions belonging 
a science, if the large numbers of the to the subject of jurisprudence. Lex, 
judges (St/cao-Tai) in their courts had not which has the same etymological relation 
led to a pojmlar and rhetorical treatment to letjo that rex has to m/o, meant pro- 
of the questions which c<ime before them, perly a measure proposed by a magistrate 
and, by diminishing the sense of personal in the eonulia, ov assembly of the people. 
resix)nsil)ility, facilitated arbitrary dc- A lex was not necessarily a rule, and 
cisions. (Xeii., A/cm. iv. 4. 4.) might relate to a special case (Hugo, 

For the first scientific cultivation of Ibid. p. .‘127); but as most of the /ct/es 
law the world is indebted to the Homans, proposed by the magistrates were general, 

* How far our ancestors,’ says Cicero, the word came to sigidfy a written law\ 

* excelled other nations in wisdom, will Jms denoted Iuav generally, whether writ- 
he easily perceived on comparing our tenor unwritten: it also denoted a legal 

laws with the works of their l.ycurgus, right or faculty. Ja!x signified “ a law 

Draco, and Solon; for it is incredible ymv “ law ” generally. (Austin, iVociWt 
how rude and almost ridiculous every of Jurisprudence,]). ,) 

system of law' is, except that of Home.’ The Homanco languages have retained 
(‘ Incredibile est eiiim, quum sit omne the word lex in the Latin acceptation 

jus civile, pneter hoc nostrum, incondi- {hyyc Italian, lei/ Spanish, hi French), 

turn ac pcRTie ridiculum.’ J)e Oral., i. They Jjave however lost the word jus 
41.) Apart, from the general ability of (though they retain many of its derivu- 
the Homans in the business of civil and tives), and have substituted for it words 
inilitary government, the systematic cul- formed fi’om the passive participle of dh 
tivatiori of law in Home is perhaps o^i^g ri<jif(diritt() Italian, f/crec/zeSpalnsh, (/re/7 
chiefiy to the fact that the Homan trihu- French), probably after the analogy of 
nals were composed of a single judge, or the Herman recliL 
iiiagistratus. (Hugo, Ibid., j). ‘Mf}.) The Nearly all the Teutonic languages (in- 
persons filling the offices of prator nrba- eluding the Anglo-Saxon) possess some 
7mH and praior pere/jj inus (the magis- form of the word rrcht, with a double 
trates who ultimately t\xercised the chief sense etpiivalent to the Latin namely, 
civil jurisdiction) w^ere changed annually ; law imd fa cult j/. The modern Englteb 
and It was found convenient that every uses riijbl in the sense of faeuUu alofnc, 
new pi'aitor should, on liis accession to 7'he High Germaii has (from. sv'/rc//, 
his office publish an authentic statement «to place,” like eca/ih and for a 

ot the rules which he uitended to observe written law equivalent to lex. ’Phe Txnv 
in administering justice. In process of German languages have, instead of 
time these rules, known by the name of a word formed from leqen, to lay down, 
ihepnetors edict, were handed down, which in Anglo-Saxon is /ur/u. or la<),h 
With little alteration from one prmtor to modern English law. The word'A^c 
another; and they furnished a text for however, in modern English, lias not the 
th^CQtm^ntaiiiiS of the Homan lawyers, limited sense of qeselz, but is coextensive 
Mt^oyOl^hose exp: sP.ory ^yritings were witli the Latin 'jus, when the latter clois 
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not signify faculty* We do not wish to 
dwell unnecessarily on these etymologies, 
but we will shortly notice that, besides 
regtf the Dutch language has the word 
wet in the sense of law. This word is 
derived from the antieiit withan^ Gothic, 
“ to bind,” and is equivalent etymologi- 
cally to the liatin ohliyaiio. The Eng- 
lish verb to wed is the same word. Khe^ 
which signifies marriage in modern Ger- 
man, originally meant law or ordinance 
{Nihelumjen LiedjV. 139, 5061); so that 
the Dutch wet and the English wed stand 
to one another in the same relation as the 
aiitient and modern senses of efie. 

'2. Jumper and improper ^^cauing^i of the 
word laWy in the strict sense of 

th<" word, is a general command of an in- 
telligent iKfing to another intelligent 
iK'ing.* Laws established by the sove- 
reign government of an independent civil 
society are styled posit ivCy as existing by 
positio, [SoviouEiGNTY.] When law is 
spoken of simply and absolutely, positive 
law is always understood. Thus in such 
phrases as “ a lawyer,” “a student of law,” 
“legal,” “legality,” “legislation,” “le- 
gislator,” &c., positive law is meant. 
Positive law is the subject-matter of the 
science of jurisprudence. [Jimisi’Ru- 
OKNOK.] Every general command of a 
sovereign government to its subjects, 
however conveyed, falls under the hea<l 
t)f positive law^s. The general commands 
of God to man (whether revealed or uii- 
rovealed) are called the laws of God, or 
the Divine law : they arc sometimes also 
known by the name of “natural law,” or 
“ law of nature.” The Divine law (ac- 
cording to tile phraseology just explained j 
is tile standard to which all human laws 
ought to contj)rm. On the mode of de- 
termining this standard some remarks 
will be made lower down. 

besides positive law, which is known 


quam rrgu/n impernns' sa^i 
mwm, Ik Auipn. Sekut. lib. viii.apli. m. Tf 
: it sometinn 

maxim, or canon simply : 

® 'Jor/nn, maxim, nr canon, a 
^ " ’ a command. Moreover, if, is 

fl'J'/ulc or normn itsell con 
moro nro ^l‘‘*oiiUon wouUl tUercAm' I 

Cmsur"- • follows: “Lexc 

^rma sunimi imperantis.” 


to he a command enforced by a sanction,* 
and the Divine law, which is presumed 
to he so, there are some classes of laws 
whicli are not commands, though they 
bear an analogy more or less remote to 
laws prof^rly so called. Thus by the 
term “ law of nations,” or “ international 
law,” are signified those maxims or rules 
which independent political societies ob- 
serve, or ought to observe, in their con- 
duct towards one another. An indepen- 
dent political society is a society which is 
not in tlie habit of rendering obedience 
to a political superior ; consequently, au 
independent political society cannot re- 
ceive a command or be subject to a law 
properly so called. But inasmuch as the 
maxims of international morality are ge- 
neral, and determine men’s wills by the 
fear of provoking the hostility of other 
independent societies against their own 
country, there is a close analogy between 
the so-called “ law of nations ” and posi- 
tive law. We may here remark that 
the term “ jus gentium,” as used by tlie 
Roman lawyers, has a different mean- 
ing from “ law of nations,” as used in 
modern times. According to their plirase- 
ology,y«s civile consists of those rules of 
law which are peculiar to any indepen- 
dent state ; jus gentium consists of those 
rules of law which are common to all na- 
tions. (“ Quod quisque po]nilus ipse sibi 
jus coustituit, id ipsum eivilatis est, voca- 
turf|ue jus civile^ quasi })roprium jus 
ipsius civitatis. Quod vero natura vel 
ratio inter oinnes homines coustituit, id 
apud oinnes peneqne custoditiir, voca- 
tuniueyf/.s gentium^ quasi quo jure oniiies 
gentes iitiiiitur.” Inst.y lib. i. t. 2, s. 1, 
and Gains, i. 1 .) In tlie language of the 
Roman jurists, jns naturale is commonly 
equivalent to jus gentium. (See e.g. lust.y 
lib. i. t 2, s. 11.) In some of tlie Roman 
historians .lus gentium lias a meaning 
which at least approaches to (he * law of 
nations.* (Liv. ii. 4, vi. 1.) Concerning 
a peculiar meaning attributed to./M.s- rnitu- 
rale in a passage of Ulpiau (/^q/., lib. i. 
tit. 1, fr. 1, s. 3; Ivsi,y lib. i. tit. 2, ad. 
inii,)y see the remarks of Mr. Austin, in 

* A ram-tion is (he evil with vlvkh ativ one is 
visited in eonseqnenee of disobeilience to a oc^m- 
Diand 1 
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his ‘ Province of JurispriKlence,’ p. 108. 
Other classes of laws not imperative, hut 
having as close an analogy to laws proper 
as tlie maxims composing international 
law, are tlie “law of honour ’’and the 
“law of fashion;” the laws m certain 
sports and games, such as the laws of the 
turf, the laws of whist, cricket, chess, 
&c., also stand in a similar predicament. 

The term l(ifr is alsoemplo} ed in C(‘rtain 
cases where the analogy to laws properly 
so called is much more remote. 1 nstances 
of this usage are such expressions as the 
“ laws of motion,” the “ law of attraction 
or gravitation,” the “law of mortality” 
in a giv<*ii country, tlie “law of popula- 
tion,” the “ laws of hnnian thought,” the 
“ law of a malheiuatical seru*s.” In laws 
of this class (which may he styled “ me- 
tapliorieal laws”) there is no command 
and no intelligenc<* to work upon; no- 
thing more is signified than that tliere is 
a certain nnifoniiity of phenomena, ana- 
logous to the uniformity of conduct pro- 
duced in men hy the operation of a 
law properly so called. 

8. Sjurirs of Positirn Law. — The 
positivi* laws of any country, considered 
as a system, may he divided with refer- 
enee to tlieir sources (or the modes hy 

hieii they become laws) into written 
and iniwrittcH. This division of laws is 
of great e;iLi(|uity; the expr^siou iiU' 
written laws c>ccurs in Xenophon’s ‘ Me- 
morabilia,’ in a conversation attrihuted 
to Socrates (iv. 4,"1U), in the ‘Antigone’ 
of Soplioeles (v. tou-T; comp. Aristot. 
Jihrt. i. 18, J), in the ‘Republic and 
Laws «>r Plato’ (v. 508 and 7U8, ed. 
Stepli.), and in Dornosthenes {Aristocrat.^ 
p. t;8<), ed. Iteiske). lii these passages it 
appears to signify those rules of law or 
morality which i, being founded on obvi- 
ous dictates of utility ) are nearly com- 
mon to all countries. Unwritten law, in 
this sense, nearly corresponds with the 
jus naturalc of the Roman lawyers. In 
the laugiuige of the Digests and the Insti- 
tutes. the terms written and nnwrillen 
law (“jus (piod coTistat“ex scripto aiit ex 
non scriptt)”) are used "in a more precise 
maimei', to signify those laws w'hiclj had 
been Dronmlgatod l)y the Roman legisla- 
toeijg wilting, and those ruU!.s of iuw' 
wmeh Lad b(ieii taciUy adopted 'hy the 


same legislature from usage.* For (as 
it is slated in a passage of the Digests) 
“ since the laws derive their binding 
force from nothing but tlie decision of 
the people, it is fitting that those rules 
which the people have approved of with- 
out reducing them into writing should 
be equally obligatory. For what ditfer- 
ence is there whether the people declares 
its will by vote or by its conduct ?” 
(“QuumipseC leges nulla alia ex causa 
nos teneant quaiii quod judicio populi 
receptie sunt, mcrito et ea qua' sine 
scripto populus prol)avit,tenelmnt omnos ; 
nam quid interest, suflhigio populus 
voluntatem suam declaret, an rebus ipsis 
et faetis?” />/>/., lib. i., t. 8, fr. 8*J.) 

Sir \Villiam Plackstone divides the 
law' of Fiiglaiid into tlie “ Ic.r non svripta, 
the unw'iitten or common knv, and the 
Ic.r scripta^ the written or statute law.” 
“The lc.x non scripta, or unwritten law 
(he further says), includes not only gene- 
ral customs, or tlie common law properly 
so called, but also the particular customs 
of eeiiaiu parts of the kingdom ; and like- 
wise lliose particular laws that are hy 
custom observed only in certain courts 
and jurisdictions.” “ When 1 call these 
parts of our law Uyesnvn scripUn (he pro- 
ceeds to say), I would not he understood 
as if all those laws were at present merely 
o/Y/Z, or communicated from tiic former 
ages to the present solely by word ol' 
mouth. It is true indeed tliat, in the pro- 
found ignorance of letters which formerly 
overspread tlie whole Western world, all 
laws were entirely traditional, for this 
plain reason, because the nations among 
which they prevailed had little idea ot 
writing.. . ,lhit with us, at present, the 
monuments and evidences of our legal 
customs are contained in the records of the 
several courts of justic(‘, in books of re- 
poi-ts and judicial decisions, and in trea- 
tises ofliiarned sages of the profession, pre- 

* 'Hu* distinction of law into writ.ton :«nd un 
^^riu*'n (loos n(jt socin to liav(! b'H’n rc,\'i*lariN 
made l»y the Roman jurists; for it docs not occur 
in (;ains, from whose (Mmimt’iitarics the 
of th(' M(coriil title of the first Iwok of the In'' 
totes is horrowed. Tin? distinction in (jnestioO w 
• iitrodoeed, both in the l)i;;esbj and tlie Inst'tu ^ 
(i. tit. with a reference to the (hoek wTittf-) 
(iuubtleiis pliiloao]^e». 
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served and handed down to us from the 
times of highest antiquity. However, I 
therefore style these parts of our law leges 
mm scripltBi because their original insti- 
tution and authority aie not set down in 
writing.” (1 p. 63.) In this passage 
IJlackstone clearly explains that unwrit- 
ten law is so called, not beciiuse it does 
not exist in writing, but because it was 
not promulgated by the legislature in a 
written form. His statement of the sorts 
of laws severally comprehended by the 
classes of written and unwritten law in 
JOngland is erroneous. Written law com- 
prehends not only the statutes made by 
the parliament or supreme legislature, 
but also the written regulations issued by 
su]>ordiuate legislatures, as orders in 
council, and rules of court made by the 
judges. Unwritten law, moreover, com- 
prehends not only tlie common law which 
is a dm ini. stored by tlie courts styled 
“ courts of common law,” but also die 
greatest part of the law styled “equity,” 
which is administered by the courts 
styled “ courts of e(puty.” 

Umoritten latr has been called by Mr. 
WiiuiXiixm judge- made law ; a name which 
correctly denotes the mode by which it 
becomes law. 

It may be remarked that a written law 
is called a, law, but that a rule of uiiAvrit- 
ten law is never called a law. This 
phraseology corresponds to the distinction 
between lex miAjns, and gesciz and rccht^ 
which was explained above. 

Positive laws are also divided, accord- 


ing to their source^ into laws made by 
supreme, and laws made by subordinate 
legislatures. In other words, laws me.y 
be issued by the sovereign legislature, or 
ny functiuniKies who derive their au- 
thority from the sovereign legislature. 

i he soinrcs of law are not uiifrequently 
coiituundcHl M'ith its causes; in other 
^ords, with the facts which induce the 
sn>’ert‘igu to invest certain maxims with 
le h-gal sanction. Thus it is fancied 
lat pp customary or consuetudi- 

lary law exists as law, by virtue of cus- 
om or usage, and not by virtue of the 
1 sovereign or Ids rep 
• i ntatnu, who has impartod to it a bS 


bffld- 


ft. ' ' imparted lo u a oinc 

is clearly ei 

^ voui“* of 


Course of Lectures on General Juris- 
prudence,’ pp. 10, 11. 

The laws of a state, considered as a 
system, may be divided, with reference 
to their subject-matter, into public and 
jyrivate, *The division of jus into jus 
publicum and jtis privatum originated 
with the Roman jurists, and occupies a 
conspicuous station at the beginning of 
the Digests and Institutes. Mo trace of 
this division exists, as far as we are 
aware, in any Greek author. Jus j)ub* 
licAim is defined to be “ quod ad statum 
rci Romanse spectat,” “ quod in sacris, in 
sacerdotibus, In magistratibus consistit.” 
Jus privatum is that “ quod ad singulorum 
utilitatem pertinet.” The institutional 
treatises of the Roman lawyers aiipcar to 
have been confined to jus privatum. The 
Institutes of Justinian do not touch upon 
jus publicum, except in the final chapter 
l)e J^uhlicis Judiciis, and this chapter 
is wanting in the Commentaries of Gaius, 
on which the Institutes of Justinian are 
mainly founded. Hence it appears that 
the Roman lawyers included under jus 
publicum not only the powers of the 
sovereign, and the rights and duties of 
persons in public conditions, but also 
criminal law*. Their definition of Jus 
publicum, liowever, does not properly in- 
clude criminal law, and the term, as used 
by later Waiters, has not in general this 
extension. PublLVus is the adjective of 
populiis, and signifies that which belonged 
to the sovereign body of citizens ; hence 
JUS publicum signified that law whicli 
concerned the government of Rome, and 
its magistrates and other functionaries. 
Privatus seems to have meant originally 
that which w'as separated or set apaii 
from any common stock ; hence it came 
to signify that which did not concern 
directly the public or state, 

Tlie. formal division of law into public 
and private is not to be found in the in- 
stitutional treatises of English Law. It 
is how'cver used by I^rd Bacon, in his 
treatiie ‘ De Augmentis,’ lib. viii. Aph. 
80 j where he advises that, after the 
model of the Roman jurists. Jus publicum 
should be excluded from institutional 
treatis<‘S. 

Sir W. Ifiaekstone, in the first Imok of 
his ^Commentaries/ treats of tlie riahta 

JS 
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and duties of persons, in their public and 
private relations to each other (pp. 146, 
422). The former branch of tliis divi- 
sion, which occupies chapters 2 to 13, 
comprehends /ms pnhlicumj in its limited 
sense, which nearly corresponds to the 
English term “ constitutional law.” The 
droit politique or coiistitutionnel of Mr. 
Bentham, in his ‘Traites de Legislation’ 
ftom. i. p. 147, 325-6, ed. 1802), is also 
equivalent to Jus publicum, in its strict 
sense. (Austin’s Outline, p. Ixvii.) 

Positive law is further divided, with 
reference to its subject, into the law of 
persons and tlie law of thirirfs. The Ro- 
man jurists, who were tlie authors of this 
division, arranged these two classes under 
th(f head of Jus priuatum, tog(‘tlier with 
a third, viz. the laiv of actions, or of 
judicial jirocedure. A full explanation 
of this important division is not consistent 
with the purpose of the present article: 
we extract a brief aiid lucid statement of 
it from Mr. Austin’s ‘Outline’ already 
cited; “There are certain rights and 
duties, with certain capacities and in- 
capacitii‘S to take rights and incur duties, 
by which persons, as subjects of law, are 
variously determined to certain classes. 
The rights, duties, capacities, or incapa- 
cities, which determine a given person to 
any of these classes, constitute a condi- 
tv.n, or s( rns, which the porsoA occupies, 
or with winch the person is invested. 
The right, duties, capacities, and incapa- 
cities, whereof enkditions or status are 
respectively constituted or composed, are 
tlie a\)])ropriat.e matter of the department 
of law which commonly is named the 
law of persons: Jus quod ad personals 
pvninct. The department, then, of law 
which is styled the law of persons is con- 
versant about status or conditions ; or (ex- 
pressing the same thing in another form) 
it is conversant about persons (meaning 
men) as hearing or invested with persons 
( meaning status or conditions). The de- 
partment of law' w'hieli is oppo.sed to the 
law of persons is commonly named the 
law of llunqs ; Jus quod ad res pertinet. 
The law of things is conversant about 
matter, which may be doscrilied briefly 
in the following manner; it is conversant 
aboutjights and dnt'cs, capacities and m- 
in so far a‘J they are not con- 


stituent or component parts of status or 
conditions. It is also conversant about 
persons, in so far as they are invested 
with, or in so far as they are subject to, 
the rights and duties, capacities and in- 
capacities, with which it is occupied or 
concerned ” (pp. xvi., xvii.). The most 
important conditions or status, composing 
the law of persons, are public or political, 
and prirate. The former species includes 
all persons sharing the sovereign power 
and all public functionaries; the latter 
includes the conilitions of husband and 
wife, parent and child, master and 
servant, guardian and ward, See. The 
term jus publicum, when used in a pre- 
cise sense, is equivalent to the former (if 
fh(*se species. It may he remarked, that 
th(> erection of certain aggregates of 
rights and duties into a status is more or 
less arbitrary ; and that the jurist must 
1)0 guided by considerations of method 
and coiivenienee, concerning which no 
very jua'cise rules can be laid down. For 
example, in a country where a large sum 
of money was expended by the govern- 
ment in the relief of the poor, and w here 
a large part of the working (dasses con- 
sisted of paupers (or persons receiving 
legal relief), it might be expedient to 
make the rights and diitie?? of a pauper 
a condition, or status, in the law of per- 
sons. In a country where the legal re- 
lief of the poor was insignificant in 
amount, the rights and duties of a pau]H‘r 
would 1)0 more eonvenientiy introduced 
in the la w of things. Sir W. Blackstoin*, 
misled by tlie arahignity of the Latin 
word Jus, lias rendereeWtfs persovarmn 
and Jus reru/n by rights of persons,” and 
“ rights of tilings.” , The origin of tliis 
portentous blumler is explained in Mr- 
Austin’s ‘Outline,’ p. Ixiii. 

Positive law is also divided, ivith refer- 
ence to the legal cohSeipiences of a 
breach of legal duty, into civil and 
criminal. 

Civil law is tliat department of law 
in which every breach of a duty may be 
made the subject of a legal proceeding, 
for the purpose of conferring on the per- 
son wronged a right from the enjoyment 
of which he is excluded by the (lefend- 
ant, or of olitaining from the defeialn^^ 
compensation iff a right violated by 
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Criminal law is that department of law 
in wliicli every breach of duty may be 
made tlie subject of a legal proceeding 
instituted by the sovereign or his repre- 
sentatives, for the purpose of inflicting 
j)uuishment on the person charged with 
the breach of duty. The scope of a civil 
action is the redress of the plaintiff, by 
conferring on him the right, or compen- 
sation for the violation of a right, which 
he claims from the defendant. The scope 
of a criminal action is to inflict punish- 
ment on the defendant for llie breach of 
a legal duty which is imputed to him. 
Pf nal law is not identical with criminal 
law ; for an act or omission may be liable 
to h*gal ])uuishmeiit in conse(iuence of an 
action instituted by a private person. 
Tin; action in Kiigdish law termed a qui 
lam action is partly a civil and partly a 
penal, but is in no respect a criminal ac- 
tion. It has been already stated that the 
term /us cirt/e originally signified the 
peculiar law of Koine. In modern times 
it has ac<|aired, in many or most civilized 
countries, the limited sense which lias 
just been explained- The term crimen 
was used by the Koman jurists as Cijuiva- 
lent to delictum publicum, that is, a delict 
which was the .subject of a judicium pub- 
liriini (Hugo, Ib. pp. ddS, 059). (On the 
contents of the French Code civil see 
(’ooKs, Lf:s Cinq.) (Hvil and Criminal 
dediets or injuries are terms which, in 
strictness, are unknown to tin' English 
law. A criminal proceeding is, in the 
language of the English law, styled a 
]lea nf the crown, as being a penal action 
instituted by the crown. Idle court 
ri’cciitly created by statute in London is 
however styh'd the Central Criminal 
Court. Ey life civil law, in England, is 
connnonly understood the Koman law 
generally^ or that portion of it which is 
rectdved in the ecclesiastical courts. 

Am/’ is sometimes opposed to eqtnti/. 
in this sense, implies an arbitrary 
T. power in the tribunal to 

< c(‘ul<‘, not according to prescribed rule.' 

* aw but according to its own concep- 
ions of moral justice. In the languagi 
nn-.i law, common law is op-, 

concerning which opr 
sec Equity. Common law is so 
nnated as being fountled on usages 


ommon to the whole nation, and not pe- 
■uliar to a certain di.strict. (1 Blackst. 
Mvim., p. G7-8.) In like manner, “ the 
look of Common Prayer ’’ is so designated 
11 order to distinguish it from forms of 
>raycr intended for private devotion. It 
lay be remarked, that, in the language 
'f the Koman law, jus civile is opposed 
0 jus pratorium (the law made by the 
udicial legislation of the prmtors), in the 
:ame maimer that, in the language of the 
‘English law, common law is opposed to 
upiit/f. 

A law is likewise opposed to a privilt- 
ium. Privilcqium is an ancient term of 
he Roman law, inasmucli as it occured 
11 the Twelve Tables. (Cicero, Le<j., iii. 
9.) It signified, according to its etymo- 
ogy, a measure directed at a single per- 
!on {Itominem privum), its distinguished 
from a law which applies to classes of 
icrsons; for as it is slated in a frag- 
ment of Ulpian preserved in the Digests, 
‘jura non in singulas personas, sed genc- 
raliter constituuntur.” (Lib. i. tit. 3, fr. 
■^.) The latter part of the word privile- 
ifium is connected with (ex ; but we have 
already stated that lex originally did not 
necessarily signify a rule. More pro- 
perly, however, a privileijium signifies a 
special command of the sovereign, not 
founded oman existing general command 
law. Snell a privileyium. may either 
be beneficial to the person or persons af- 
fected by it, as an exemption from all 
personal actions w hich the king of Eng- 
land c-an (or could) grant by his writ of 
protection (Blackst. 3 Com., p. 289) ; or 
it may deprive him of some of his rights, 
or inflict some punishment upon him. 
The difference between a law and a 
privilegium is explained by Sir W. 
Elackslone as follows : “ Municipal {i.c. 
positive) law is a rule; not a transient 
sudden order from a superior to or con- 
cerning a particular person, but some- 
thing pennauent, uniform, and universal. 
Tliereibre a particular act of the legis- 
lature to confiscate the goods ofTilius, 
or to attaint him of high treason, does 
not enter into the idea of a municipal 
law ; for the operation of this act is spent 
•*upon Titius only, and has no relation to 
^bj community in general ; it is rather a 
sentence than a law. Kut an act to 
N 2 
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declare the crime of -which Titius is 
accused shall be deemed hi«h treason; 
this has permanency, uniformity, and uni- 
versality, and therefore is properly a rule” 
(or law). (1 p. 41.) The distinc- 
tion here adverted to is that meant by the 
Greek writers when they speak of go- 
vernments administered according to law, 
and governments administered not ac- 
cording to la-vv. (See particularly Aris- 
totle, Polit., iv. 4, 6.) In the latter 
class of stiites, the acts of the government 
were a succession of prinihfjia (generally 
styled by the Greeks \pri<pl(rij.ara, although 
^r}<f>l(TfiaTa were often luv's^ strictly so 
called). Montes(iuieu’s distinction be- 
tween momirchy and de.spotism is found- 
ed upon the same princij)le (/tsprit des 
l,o{sy ii. 1 ). Government by pi'ivile<fia 
is properly called arhitnirij government, 
the g<n'crnment being administered not 
according to rules, but according to the 
arhilriiim of the sovereign one or many. 

(Concerning the difference between the 
making of laws and the ex(‘eutiou of 
them, or (as they arc termed) the /c///.v- 
latiur and exenitire functions of govern- 
ment, see Lkgislation. 

Law is sometimes opposed to fact; 
that is to say, the rule of law Is distin- 
guished from the facts or events to which 
it is applied in practice. In this sense 
it is said il.ai every one is presumed to 
know the law ; whereas iimorance of the 
fact is an excuse, (For the doctrines of 
the Uoman law on this subject, sw 7hV/., 
lib. xxii. t. ().) The distinction between 
law and fact is imjjortant in our .system 
of jurisprudence, with reference to trial 
hyjnry; for, according 1o the theory of 
our law, the judge decides concerning the 
law, and the jury eo.iceniing the fact. 
This maxim is however little more than 
theory ; for in practice the jury, by its 
power of returning a general verdict, is 
judge both of the law and the fact. 
[.]i;rv.] Gil certain (juestions which 
necessarily arise in the administration of 
justice, and which are (juestions neither 
of law nor of hict (such as “ due dili- 
gence,” ‘‘ ri'asonable notice,” “ probable j 
cause,” &c.) see an article m the Law 
Magazine^ voh xii. pp. 53-74. 

I^ws, considerc'l singly, have been | 
divi2fed into nunierou'- species^ as decla- 


ratory, remedial, penal, repealing, &c. 
law^s. Concerning these see Austin’s 
Province of Jurispn/dcncc, p. 22, and 
Dwarris On Statutes^ c. 10. 

4. Origin and End of Positive Law , — 
It has been above stated that all positive 
laws are commands, direct or indirect, 
of tlie person or persons exercising su- 
preme political power in an independent 
society. (Consequently the notion that 
positive laws are derived from a compact 
between sovereign and subjects (styletl the 
original or social contract ) \^ a delusion. 

The proper end of positive law is the 
promotion of %e temporal happiness, or 
well being, of the (community over which 
the law extends. Thus Aristotle, in his 
^ Politics,’ says that “political society was 
formed in order to enable men to live, 
and it continues to exist in order that 
they may live happily ” (1. 2.). “ Finis 
et seopus (says Lord Bacon) quern leges 
intueri atque ad quern jussiones et sanc- 
tiones siias dirigere dehent, non alius est 
quam ut cives fd idler deganty (1)e 
Aiujvh, lib. viii. Aph. 5.) The meaning 
of Aristotle and Bacon, in tlie passages 
just cited, was no other than that ex- 
pressed by Mr. Bentham in his well- 
known formula, that the end of political^ 
government is “ the greatest happiuess of 
the greatest number.” 

We have stated that the ])roper end of 
positive law is the promotion of the tem- 
poral happiness of the community. The 
end of tlie political union is the promo- 
tion of the happiness of its members in 
the present state of existence ; tliat is to 
say, in the existence -wliicdi coinpre- 

I liended between birth and d'eatib. The 
promotion of men’s happincssC.in the ex- 
istence wliich commences death is 

the end of the religious or ecclesiastical 
union. (See Warhurton’s. Lega- 
tion, b. 1 , s. 2, vol. i. p. 215, Svb. e(i.) 

From die benevolence of the Deit} , it 
is presumed that those rules which tenu 
the most to produce the happiness ot his 
creatures are most agreeable to him ; ajid 
consp(}uently the term “ Divine law” (also 
called natural law) iS used to sig^m) 
those maxims to -w'hich human laj'^ 
ought to cobihrm. In the vast coiintra^J 
where the Mohammedan and Brahminica 
religions prevail, a great proportion ^ 
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the positive law is supposed to be derived 
from the direct revelation of a superna- 
tural being; pind therefore the Divine 
law and the positive laws of the state in 
great measure coincide. TUe Christian 
dispensation however does*' not (like the 
Jewish) contain any system of rules out 
of which a body of positive law can be 
formed, or wliich can be enforced by a 
civil government Consequently, in 
Christian countries a very small part of 
positive law is founded upon precepts de- 
rived from immediate revelation : the far 
greater part of positive law is or ought to 
be fashioned upon rules of Divine law, 
which are only discoverable by a process 
of inference from the phenomena of hu- 
man society. 

LAW, CRIMINAL. The o]»ject of 
the English as of every otlier system of 
Criminal Law is the prevention of inju- 
ries by the terror of punishment ; hut it is 
not every injury the commission of which 
the law thinks lit to prevent hy such 
means ; in most eases it is satisfied with 
the redress of injuries after tliey have 
been committed, by either restoring the 
party injured to his right, M'hcre that is 
possible, or by giving him conjpensatioii 
in damages. In law, an injury is any 
violation of a legal right or omission of 
a legal duty : a crime, tlieii, may be de- 
fined to l)c such a violation of a legal 
right or omission of a legal duty as sub- 
jects the person guilty of it to piinisli- 
meut. iSuch acts or omissions for wliich 
the law alfords redress only have, in Eng- 
land, been usually denominated civil in- 
juries as contradistinguished from crimes. 
It is to be observed however, that, in 
strictness, every crime includes an injury, 
in respect ^f which some individual or 
the public may be entitled to redress. In 
felony, indeed, such injury is said to be 
merged in the crime ; but this doctrine 
appears to have originated in the circum- 
stance of all felonies having, with one or 
two exceptions, been originally punishable 
With death and having worked a forfeiture 
of all the offender’s property, and so ren- 
,ciei\'d redress impossible. 

Crhnes, according to the English law, 
Tf ^ two great classes, which 

epend upon the mode of proceeding pecu- 

liar to each, viz. into 


1st. Such as are punishable on indict- 
ment or information (the common law 
methods of proceeding). 

2dly. Such as are punishable on sum- 
mary conviction before a justice or jus- 
tices of the peace or other authorized 
persons, without the intervention of a 
jury (a mode of proceeding derived en- 
tirely from special statutory enactments). 

It is proposed, in tlie first place, to 
treat of offences punishable on indict- 
ment or information, and afterwards to 
shortly refer to those piuiishable on sum- 
mary conviction. 

Offences punishahle on Indictment or 
Information. 

Indictable offences are distributable 
into four classes or divisions, viz. : Trea- 
sons, Prmmiinires, Felonies, and Misde- 
meanors. Persons who commit the of- 
fences which constitute the last-mentioned 
division may also be prosecuted by cri- 
I miiial information instead of being in- 
dicted. 

The distinction bebveeii these classes 
is, for tlie most ])art, a merely arbitrary 
•lie, without any apparent reference to 
rule or principle, the consequence of 
wliich is that offences in their nature 
wholly imdistinguishahle are, in many 
instances, si'parated and sulijected to 
piiiii.shmeiits widely disproportionate, and 
to forms of procedure widely dissimilar. 
In fact, the only real distinguishing fea- 
ture between one class of crimes and 
another, at the present day, is to be found 
in certain peculiarities of punishment 
and procedure incident to each. For- 
merly, however, the classes of crimes 
were marked by distinctive character- 
istics; but they have subsequently, either 
by artificial cxmstructions of the courts 
or by legislative enactment, been made to 
embrace offences of a very dilfercnt na- 
ture from those originally included within 
them. For iiistanci*, the crime of treason, 
whether high or petit, implied a viola- 
tion of the allegiance duo from an in- 
ferior to a superior. In the case of high 
treason, so calhvl “by way of eminent 
distinction,” it was the violation of the 
allegiance due from a subject to his liege 
lord and sovereign ; and in case of petit 
treason, which was limited to the murder 
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of ii husl)and by his wife, a master by his 
servant, or an ecclesiastic by his inferior 
who ow ed him faith and obedience, it was 
the breach of the allegiance of private 
and domestic faith.* 

The characteristic above pointed out 
can no longer be traced in many of 
the various constructive treasons which 
liave been from time to time created 
by the courts. It will be sufficient 
here to give a single illustration of 
the mode in which the law of treason 
has been stretclicd to reach cases totally 
inconsistent with its original design. 
Ry on(^ of the clauses of tlie statute of 
treasons (‘25 Edw. III. c. 2) it is de- 
clared to be treason to lerij war at/ainst 
the kuuj. A riotous assembly attempting 
by force to redress a public grievance, 
as, for example, to pull down all in- 
closures or to burn all meeting-houses, 
has been lield to be a levifina of war 
within the meaning of this clause, al- 
though there has been no direct intention 
or design whatever against either th(‘ 
state or the person of the king. This 
construction is said to depend upon the 
(lencralitif of the design. If th(‘ intention 
be to pull down /Ktriirular inclosures or 
meeting-houses only, the oftence is a mere 
riot, and in quality a simple misde- 
meanor, Althougli the generality of the 
design may be a reason for awarding a 
higher pn iislunent in the former than in 
the latter ease, there a]'tj)ears to he no 
foundation in rrason or ])rinciple for con- 
struing an oftence, which but for such 
generality would be a misdemeanor only, 
to amount to the crime of treason in 
levying war against the King. The Cri- 
minal Law Commissioners (4tli, 5tb,and 
6th Rei)orts) have rccomnuiidcd that 
this oftence should iio longer Ik? con- 
sidered to fall within the statute of trea- 
sons. lijfey propose that tlie onl} assem- 
blings or risings of the people which 
should amount to a fevying of war against 
the king should be sucli as are against 
the person of the king, or against any 
array or force appointed by him in op- 
position to his authority, or with intent 

* Pi tit Treason was alM)lirshel by f.he 9 f'on, IV. 
c. 31, s. 2, iing olVeiu’es constitntin*; 1 l dc' 

^ M-'leted to be m 


to do him bodily harm, or impose any 
restraint upon his person, or to depose 
him, or to dispossess or deprive him of 
any portion of his dominions or regal 
authority, or with intent by force or 
constraint to compel him to change his 
measures or counsels, or to put any force 
or constraint upon or to intimidate or 
overawe both houses or either lionse of 
parliament; and that no assembling or 
rising of the people should by reason 
of any illegality or generality of purpose 
be deemed to l‘e a levying of war against 
the king, unless it be with one or,other of 
the several intentions before nienlioned. 
Such riotous and tumultuous meetings 
jis have no such intention in view they 
recommend should l)e denominated fe- 
lonies or misdemeanors merely, according 
to the circumstances by which they arc 
attended. 

Again, the term “Pnenmnire” wai 
originally applied to oft'enccs wliicb con 
sisted in the introduclion of apy foreigr 
jurisdiction, more especially 
rity of the See of Rome, iwb^we’ kiiig 
dom ; but has subsequently, to use tin 
language of Mr. Serjeant Hawkins (Flea 
of the Crov'n, b. 1, c. 19), *^een applied 
to other heinous crim^, llr the most 
part having relation to oftences origi- 
nally coming under the notion of pne- 
nninire, but in some instances none at 
all.’* The Habeas Corpus Act (.’ll 
Car. II. c. 12) contains an instanc(‘ of 
the latter mode of application. Ry the 
12tli section of that act it is made a 
Pra'inunire to send any inhabitant of 
England, Wales, or the town of Rerwick- 
upoii-Tweed, a prisoner beyond the seas 
in deftauce of its provisions to tiie con- 
trary. 

The term “ Praimunire” was adopted 
from the first word of the original writ 
on which the subsequent procee*diiigs 
were founded : “ Pra munire (for 
neri) facias A. R. quod sit coram .ppbis,” 
See. [PKiEMUNiBE.J The Crimi|SLl Ln'V 
Commissioners propose to,abplisli pf®“ 
munire% as a class of crimes. (Seyenlh 
Report.) 

The crime of felony had its orirffl 
very remote times, and was founded 
feudal principles. Its inciden^s^er® 
formerly, as they are now, of a merely 
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arbitrary nature, peremptorily annexed 
to certain criminal acts without refer- 
ence to rule or principle. The crime 
originally consisted in a violation of the 
feudal contract by the misconduct of the 
lord or of the tenant ; and where com- 
mitted by the tenant, occasioned as a 
consequencii the forfeiture of his feud to 
the lord. (4 Black. [CWwi., p. 90; 4th 
and Tth of ("rim. Law ("ommrs.) 

Those crimes, therefon*, which induced 
such forfeiture, and, by a small didlection 
from the original sense, those, which in- 
duced tlie forleiture of goods also, were 
denominated felonies ; and afterwards by 
long use the term fdonij came to sig- 
nify the actual crime itself, and not the 
penal consequence. “So that, upon the 
whole,” to use the words of Mr. Justice 
Blackstone (4 p. 95), “the only 

adequate deliuition of felony seems to he 
•that which is before laid down, viz. an 
>ntfeiice which occasions a tolal forfeiture 
of either lands or goods, or both, at the 
common law; and to which capital or other 
punishment may be superadded accord- 
ing to the degree of guilt.” \Vlu‘re the 
^punishment is less than capital, the of- 
fender loses his goods only ; wlierc capital, 
his lands as well as his goods. The crimes 
which occasioned such forfeiture were 
origi\ialIy, with one or two exceptions, 
capital ; hut at the present day there are 
otfcnces for which no greater punishment 
can be indicted than imprisomueiit for a 
term not exceeding thnie years, which 
are felonies, and consequently occasion 
the forfeiture of all the offender s goods 
and ehatt(‘ls; whilst other crimes, for 
which the punishment may be as high as 
transportation for fourteen years, and in 
one instancci^ ho for life, are misde- 
meanors only, and work no forfeiture. 
It is apparent from this that tlie present 
la w is very defective, and that the amount 
no longer the test 
of distinction between a felony and mis- 
demeunor. It is proposed by the Crim- 
niinal Law Commissioners (Sevimth Rep. 
P; Hi) to remedy this by making the lia- 
Inlity to transportation the test of dis* 
tiijction, 7 . e. that all offences liable to a 
less pim ishnKait than transportation should 
be niisdemeanors only. 

The term “ Misdemeanor is used in 


the English system of Criminal l^aw to 
denote such indictable offences as are of a 
lower degree than felony. 

We shall now point out the peculiarities 
of punishment which distinguish one class 
of crimes from another at the i)resent day. 
In order to this, the penal consequences 
incident to the whole body of otVeiiccs con- 
stituting each class will be first stated, and 
then in wliat respects those consequences 
differ from each other. The classes will 
be taken in tlie same order as fi]>ove. 

1st. Treasons. — Treasons, with one ex- 
ception mentioned below% are capital ; but 
whether capital or not, the offender, upon 
conviction., forfeits to the crown the per- 
sonal estate of every description, whether 
in action or possession, or settled by w'ay 
of trust, which the offender has otherwise 
than as an executor (Cro. Car. 5fiG), or a 
trustee, or a mortgagee (4 & 5 Wm. IV. 
c. 23, s. .3) at the time of conviction ; and 
ill the case of capital treasons, upon at- 
fai/ukr bjj ju(h/me/it of death or ontUmry^ 
the blood of the offendm* is corrupted, hut 
not so as to ohstrnct descents to such of- 
fender’s posterity, when they arc obliged 
to derive a title through such offender to 
a remoter ancestor (3 h 4 Wm. IV, c. 
]()0, s. 10), and all the freehold lands 
and tenements of inheritance in fee- 
simple or fee-tail, and all other heredita- 
ments (except copyholds), whether iu 
possession, reversion, or remainder ; and 
all the riglits of entry on freeliold lands 
and tenements which the offender has 
(otherwise than as a trustee or mort- 
gagee, 4 (St f) Wm. IV. c. 23, s. 3) at the 
time of the offence committed or at any 
time afterward.s, and also the profits of 
all freehold lands and tenements which 
the offender has in his or her own right 
for life, so long as such interest shall 
subsist, and, if the offender be a male, 
his wife’s dower, arc forfeited to the 
crown (4 Black, ('omm.y 381 ; ‘id lieu. 
Vni. c. 13, s. 5; 33 Hen. Vlll. c. 20, 
s. 2 ; and T) & 0 Edw. VI. c. 11, ss. 9 and 
13); and all the copyhold estates belong- 
ing to the offender at the time of the of- 
fence committed are forfeited to the lord of 
the manor (Com. Dig. Copyhold (M) 1.). 
The above penal consequences are general 
to all capital treasons, unless, as is some- 
times the case, the act which creates the 
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particular treason expressly exempts from 
some of them. The hefore-meiitioncd 
non-capital treason renders tlie party 
guilty of it liable to those only of the 
r.bove consequences which accrue upon 
conviction, since the others follow only 
upon the party’s being attainted, that is, 
sentenced to death or outlawed, which 
latter, in the case of capital treasons and 
felonies, is of the same effect as being 
sentenced to death. The existence of 
this non-ca])ital treason would appear to 
be the result of inadvertence, lly the 
Forgery Consolidation Act (11 Geo. IV. 
& 1 Win. IV. c. 06), it w\as declared 
to be treason and punishable with death 
to forge the great and other royal seals 
and the sign manual, lly the 2 ^ cl Wm. 
IV. c. 12.‘1, the punishment of death was 
repealed for forgery in all but the two 
ciises of wills and powers of attorney to 
transfer stock (it has been since taken 
away in these cast's also by the 7 Wm. 
TV. & 1 Viet. c. 84); but tlu' qnalitt/ of 
the offences enumerated in the Forgery 
Consolidation Act was left without altera- 
tion ; so that to forge tlie royal seals, &c. 
W’ould appear to he still treason, though 
no longer a capital offence. 

The judgment of death in the case of 
ti eason is that the offender, if a male, he 
(Irawui on a hurdle to the place of execu- 
tion, and be there hanged by the neck 1 
until dead ; and that afterwards the head | 
be severe(l from the body of such of- 
fender, and the body be divided into four 
quarters, to be disjuised of as her majesty 
shall think fit (54 Geo. HI. c. 146); and, 
if a female, that the offender be drawn I 
to tlie place of execution and be there 
hanged by the neck until dead (30 (ieo. 
in. c. 48, s. 1). The queen, however, 
may, by warrant under her sign manual, 
countersigned by a principal secretary of 
State, direct, where the offender is a male, 
that he shall not he 4niwn, hut tiiken in 
such manner as in the warrant shall be 
expressed to the place of execution, and 
that he shall not be hanged, but be be- 
headed, whilst alive, instead (54 Geo. III. 
C. 146, s. 2). 

2. Prcemunircs, — The penalties of prae- 
muiiire, as shortly summed np by Sir Kd- 
waraagge ( l Inst. 1 30 a. ), are, that from 
the cJaPrelion the defendant L-hall he out of 


the king’s protection, and his lands and 
tenements” {i. e. in fee-simple or for life, 
but not in tail, beyond his life interest 
therein), “goods and chattels, forfeited 
to the king ; and that his body shall re- 
main in prison at the king s pleasure, or, 
as other authorities have it, during life.” 
These pejialties were first imposed by the 
stat. 16 Rich. 11. c. 5 (commonly called 
the Statute of Pra'nmnire) ; and it is by 
reference to that statute that all subse- 
quent praiinunires have been made pu- 
nishable. It was formerly supposed that 
a person convicted of pncmuiiire, being 
put out of the king’s protection, might he 
killed with impunity as beijig the king’s 
ciieniy; but by the 5 Eliz. c. 1, ss. 21 and 
22, it was enacted that it should not be 
lawful to kill any person attainted in a 
prspmunire, saving such pains of death or 
other hurt or punishment as theretofore 
might, without danger of Ium', be done 
upon persons sending or bringing into the 
realm, any process, &c. from the See 
of Rome. Pnemiinires, although th(^* 
occasion a forfeiture of the offender’s 
lands and goods, are not felonies. TfO 
constitute a felony the offence must hj^e 
worked a forfeiture at the cotnmon lim ; 
hut in the case of pncnGginire tlie 
feiture is made a pai*t of the punishmfet 
by statute merely, which is not sufficient. 
(4 Rlack. Comm.i pp. 94 and 118.) jy 
3. Felonies. — All felonies, as stated 
above, were original ly, with or two ex- 
ceptions, punishable with '#eath ; but thd 
offender, unless the felony was excluded’ 
from the benefit of clergy, was entitled, 
for a first offence, to discharged from 
the capital punishment upoi4- praying that 
benefit. [Renkfit of CtjJBOY. ] Rut 
now, since the passing^C^ the 7 & 8 Geo. 
IV. c. 28, no felony is punishable with 
death unless it was excluded from the 
benefit of clergy before or on the 14th 
Nov., 1826, or has been or shall he made 
punishable with death by some statute 
passed since that day. Where not capital, 
felonies are punishable either in the man- 
ner prescribed by the statute or statutes 
specially relating to such /elonies, or, 
where nq punishnient.has been or may 
hereafter be specially provided,^ with 
transportation for seven years, or iinprh 
sonment for any term not exceeding t'vo 
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years, with the addition, if the court shall 
think fit, of whipping, where the offender 
is a male, hard labour and solitary con- 
fiueiiient, or any of them. (7 & 8 Geo. IV. 
c. 28, ss. 7 and 8.) Such confinement must 
not however be for a longer i)eriod than 
one month at a time, or three months in a 
year. (7 Will. IV. 8c 1 Victi c. IH), 
s. In the case of all felonies, whe- 
tlier capital or not, the offender immedi-’' 
ately on ronviction forfeits to the crown 
all the personal estate of every descrip- 
tion, whether in action or possession, or 
settled by way of trust, wdiich he has 
otlierwise than as an executor (Cro. Car. 

or a tnistee or mortgagee (4 Sc 5 
Will. IV. c. 2‘h s. 3), at the time of con- 
viction (Hac. Abn(i.f ‘Forfeiture’ (B); 
Co.-l.itt. 301 a); and in the case of all 
capital felonies, upon attainder hif jndfp 
rnenl of death or outlawri/, forfeits to the 
croM 11 the profits of all estates of freehold 
(4 Black. Comm,^ 38.')), and "of things 
not lyin^ in tenure (Bac. Afmd. ‘ For- 
feiture’ (A)), and to the lord of the 
manor the profits of all estates of copy- 
hold (Hawk. P.C. b. 2, c. 49, s. 7 ; Lord 
ConnvalVs case, 2 Vent. 38-9), which the 
offender lias, otherwise than as a trustee 
or mortgagee ^4 & 6 Will. IV. c. 23, 
s. 3), at the time of the offence com- 
inittod, during his lifb; and his blood is 
corrupted (but not so as to obstruct de- 
scents to the posterity of such otfender 
V here they are obliged to derive a title 
tlirough him to a remoter ancestor (3 Sc 4 
Will, ly. c. 1()(), s. 10), 'and after his 
death his copyholds which he holds in 
fec-bimple’'are forfeited to the lord of the 
manor. (Scriven On Copyholds, 523, 
ijote (d).) And also in the case of mur- 
der, all liis freehold lands and tenements 
m fee-simple (‘scheat (subject to wliat is 
called the crown’s year, day and waste) 
to the lord of the fee. (.54 Geo. III. c. 
38' \ 391a; 4 Black. Comm, 


Tlie judgment of death in the case of 
f] 1 felonies, except murder, is 

lat the offender he hanged hy the neck 
ontil dead (2ilales P.C. 411); and, in 
me case of murder, it is the same, 
^5^' ^^dition that the offender’s l)ody 
tha • ^>^yicd within the precincts of 
pnson in which he shall have been 


confined after conviction. (2 & 3 Will. 
IV. c. 75, s. Id; 4 & 5 Will. IV. c. 25.) 
The court however is empowered, if it 
shall think that the offender is a fit sub- 
ject to . be recommended to the royal 
mercy, to abstain from pronouncing judg- 
ment of death upon him, and to order 
such ji^lgment to be entered of record in- 
stead ; and the judgment so recorded haa 
the .same effect as if pronounced and the 
party were reprieved. (4 Geo. IV. c. 48, 
ss. 1 and 2 ; f> Sc 7 Will. IV. c. 30, s. 2.)* 

4. Misdemeanors . — The punishment in 
the case of misdemeanors, where none is 
specially provided by statute, is generally 
fine and imprisonment. 

From what has been stated, it will be 
seen that the circumstance, so far as 
pimishmeiit is concerned, which dis- 
tinguishes inisdeifteanors from all the 
other classes of offences, is the ab- 
sence of forfeiture as a necessary con- 
sequence of conviction. The distinction 
between pnemunires and felonies (which 
term, it should be remarked, in its largest 
sense, includes treasons, on account of 
the forfeiture which that class of crimes 
occasions) is, tliat the forfeiture which 
ensues upon a conviction of the former 
is, as before obseiwcd, in pursuance of 
statutable provisions; whereas in the 
latter case it is a common law conse- 
quence of the oftence, and follows as a 
matter of course whenever a crime is de- 
clared to be a felony. There appears to 
be no distinction as regards punishment, 
independently of special statutable enact- 
ment, between nOn-capital felonies (the 
term is used here in its ordinary re- 
stricted sense) and the non-capital treason 
above described ; but the difference be- 
tween felonies and treasons wlien punish- 
able with death is very considerable. In 
tbe'ease of felonies the offender iiponattain- 
deT forfeits to the crown the profits only of 
sucii freehold and copyhold lands as he 
had at the time of committing the oifeiicts 
during his life, and after his death, his 


* 8»*o B. ?). '■i M. & Ro. asi, where it 

was held that since tfii‘ passing of fhe 6 7 Wilt 

IV. <;. so, death may he reoorcied in the case of 
miffder iis well as other capital felonies, notwith- 
sfvnding the exception contained in tlie 4 Geo. 
IV. c. iS. 
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copyholds in foe-simple are forfeited to 
the lord of the niiinor ; and even where 
attainted of murder, though his freehold 
estates in fee-simple fail after his death, 
it is not as a consequence of the law of for- 
feiture, but Vjecuuse they escheat for want 
of heirs capable of succeeding to them, 
owing to his blood being corrupted by 
the attainder; and it is on account of 
such estates escheating and not being for- 
feited that tliey go to the lord of the fee 
(that is, subject to tlie crown's year, day 
and waste), and not to the crown, unless 
there appears to be no intermediate lord 
between the offender and the crown, in 
which event the crown takes as ultimate 
lord of the fee. In the case of treason, 
however, the offentler upon attainder, in- 
stead of forfeiting to the crown the pro- 
fits merely of such freehold lands as he 
had at the time of eommitting the olfence, 
during his life, forfeits all freehold estates 
of inheritance, as well tlioso in fee-tail 
jas those in fee-simple, and not only such 
as he had at the time of the eommission 
of the offence, hut those also which he 
may ac(iuire at anytime afterwards; and 
in: 5 tead of forfeiting to tlie crown the pro- 
fits of his copyholds during his life, and 
to the lord of the manor his copyholds ni 
tbe-siniple only, he forfeits at once to the 
lord of i!.'*- manor all the copyholds be- 
longing to him at the time the offence w'as 
committid. Where the olterider is a 
male, his wife’s dower is also forfeited to 
the crown, which is not the case in felony. 
It is to be observed that the crown is now 
cini'Kiwered (see ."iOGeo. III. c. 94) to re- 
store the whole or any part of any lands 
or hereditaments to which it becomes en- 
titled by escheat or forfeiture to the 
family of the offendfT, a provision w’hicli 
has greatly mitigated the harshness of 
the law of forfeiture. The Criminal Law 
Commissioners however recommend the 
entire abolition of the confiscation of pro- 
perty as a necessary incident to convic- 
tions for treason or felony. ( SeveMh lie- 
port on (h'iminal Lan\) The difference 
between the jiulgnieut of death for treason 
and that for felony requires no comment 
Besides the above peculiarities of pun- 
diffVn'nt classes of offences 
.^reJiyilSIliished by narticnlar forms of 
but i; w'll be more convenient 


to refer to these when describing our 
general system of criminal procedure. 

Having pointed out the leading cha- 
racteristics of the various classes into 
wliich indictable crimes arc divisible by 
the law of England, it is now proposed 
to state shortly what are the different 
offences compi’ised under each of those 
classes. In this view tlie ofl'enees belong- 
ing to each class are arranged under 
their several punishments. The classes 
are taken in the same order as before. It 
will be proper, however, in the first in- 
stance, to show w’hat persons are capable 
of committing crimes, to notice one or 
two provisions of general application, for 
the purpose of preventing repetition, and 
to make a few explanatory ol)S(*rvations. 

According to the law of England, all 
piTSons above the age of seven years, ex- 
eejit such as by reason of unripeness, 
weakness, nnsoundness, disease, or delu- 
sion of mind, are incapable of discern- 
ing, at the time they do an aett that tie* 
act i« contrary cither to the law of Goii 
or the law of the land, an? criminally 
responsible for sneb act ; but tein])orav} 
incapacity wilfully incurred by intoxi- 
cation or other means is no excuse. 
An infant of the age of seven and under 
fourteen years, hiowever, is to b<? pre- 
sumed to be incapable of committing 
a crime until tin* contrary be provid. 
Duress, also, inducing ix well-gi’oundod 
fear of death or grievous bodily harm, 
will excuse a person acting under siicli 
duress in all cases except treason ami 
murder ; and a married woman eommlt- 
tirig any offence, except those* last-men- 
tioned, if her husband be present at the 
time, shall bo presumed to have acted 
tinder his coercion, and be entitled^o an 
acquittal, unless it appear that she did 
not so act. A married w omaiiL also snSU 
not be liable to convictioBi iW rteceiving 
her husband or any other person in his 
presence and by his authority. 

The following provisions are of general 
application. By the stat. 7 Will. IV. & 
I Viet. c. 90, s. ,5, it is enacted that no 
court shall direct any offender to be kept 
in solitary confinement for any longer 
period than one month at a time or tluni 
three months in the space of one year. 
Whenever, therefore, in the following 
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statement solitary confiiiernent is men- 
tioned as part of the punishment for any 
offence, the periods during wliich it may 
be inflicted are to be understood as re- 
gulated by the above provision. 

1-Iy the statute 7 Will. IV. &. I Viet, 
c. 8,3, s. 11, power is given to the jury on 
the trial of any person for any felony 
whatever, where the crime charged shall 
include an assault against the person, to 
acquit of the felony, and to find a verdict 
of guilty of assault against the person iii- 
<licted, if the evidence shall warrant such 
finding; and thereupon the court may 
imprison the {Kirson so found guilty of an 
assault for any term not exceeding three 
years, with or w'ithout hard labour or so- 
litary confinement, or with both. 

ify the stat. 1 Geo. IV. c. .37, s. 3, it is 
providt‘d that where the punishment of 
whipping on faimU olfenders formed, be- 
fore the passing of that act, the whole or 
part of the sentence to be pronounced, tlie 
court may pass seiitenco of coiiliuement 
to hard labour for any time not exceeding 
six mouths nor less than one mouth, or 
of solitary confinement, in lieu of the 
sentence of being whipped. In all cases, 
therefore, where whipping is mentioned 
to be part of the punishment, without its 
being restricted to males, the above pro 
vision operates. 

Ry the 3 & 4 Viet. c. Ill, made per- 
petual by 5 & 6 Viet. c. 85, members of 
joint-stoek ar other banking companies, 
consisting of more than six persons, com- 
niitting offences against or with intent to 
injure or defraud such co-partnerships, 
are made liable to the same punishments 

if tlicy had not been or were not 
niembeptf of such co-partnerships. 

In the following statement the general 
description only is given of any particular 
offence. It is to be observed, however, 
that where *a crime is defined by statute, 
the ciiactmeut in most cases comprises, in 
tact, many other offeiic(*s distinct from the. 
general one, though in nature connected 
^ith it. For the details of such enact- 
ments, reference must be made to the 
^atutes cited at the end of each offence. 
With respect to these statutes, those 
^h|ch define the crime, as well as those 
^hich declare the punishment, arc re- 
erred to wherever the statutes are dis- 


tinct, and these are arrangini as regards 
any particular crime in the order of date ; 
and generally, but not universally, where 
statutes of both descriptions are referred 
to, those by which the crime is defined 
stand the first in order. The following 
statement contains no offence contained 
ill any merely temporary act, or in any 
local or private act, of a date subsequent 
to the period since w Inch such acts have 
been printed separately from the public 
general acts. 

I. The A SONS.— ( Capital . ) 

The following treasons are ])uiiishable 
with death,* viz. : — 

1. Compassing the death of the king 
(w'hich term includes a queen regnant) 
or of his queen, or their eldest son and 
heir; violating the king’s companion, 
(i. e. his wife) during the eovertui-e, or 
the king's eldest danghtijr uumarried, or 
the wife of the king's eldest sun and heir ; 
levying war against the king iij^ his realm, 
or being adherent to the king’s enemies 
in his realm, giving them aid and com- 
fort in the realm or elsewdiere, and being 
thereof attainted of open deed ; or slaying 
the chancellor, treasurer, or the king's 
justices of the one bench or the other ; 
justices in eyre or justices of assize, or 
any other justices assigned to hear and 
determine, being in their places doing 
their offices.f (2.3 Edw. HI. st. 3, c. 2.) 

2. Endeavouring to prevent the person 
next in succession to the crown, according 
to the Acts of Settlement, from succeeding 
thereto. ( I Anne, st. 2, c. 1 7, s. 3.) 

3. Affirming, by writing or printing, 
that any other jx'rson has a right to the 
crow'll otherwise than according to the 
Acts of Settlement and the Acts for the 
Union of England and Scotland; or that 


* To conceal or keep secret any treason com- 
mitted or intemied to lie eommif.fed is termed 
misprision of treason, and is punislnihle with loss 
of the profits of lands dnrinj? life, forleiture oi 
{foods, and imprisonment for life. (See I tS; 2 
I’hil. and .Mary, c. lu, s. s.) 

f lly the ll lh'Ti. VII. c. 1, it is enacted that 
no person' \vh« attends uynin the himj for ihc time 
heimj, in his person, and does him Irne and fuith- 
fnl Service of alleffiance, or is in other pliicos|^‘. 
Ills comm.'indnient, in his wars, in tins land »0» 
without, j^iall for such deed and true allegiance he 
convicted or attainted of treason. 
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the crown, with the authority of parlia- 
ment, is unable to limit the descent of 
the crown. (6 Anne, c. 7, s. 1.) 

4. Compassing or intending the death 
or destruction, or any bodily harm tending 
to death or destruction, maim or wound- 
ing, imprisonment or restraint of the 
person of the king ; or to deprive or de- 
pose liini from the crown; or to levy war 
against him, within the realm, in order 
to compel him to change his measures or 
counsels, or in order to overawe the parlia- 
ment; or to move any foreigner to in- 
vade any of the llritish dominions ; such 
compassing or intention being expressed 
by,*publishing some printing or writing, 
or by some overt act or deed. (.‘16 Ceo. 
III. c. 7, s. 1, made perpetual by 57 Geo. 
III.c. 6.) 

5. Being married to, or bfing con- 
cerned in procuring the marriage of any 
issue of her present majesty whilst such 
issue are under eighteen (in case the 
crown shall have descended to any such 
before that age), without the cousent in 
writing of the regent and the assent of 
both Houses of Parliament. (3 & 4 Viet, 
c. 52, s. 4.) 

6. Knowing any person to have com* 
mitted any of the before-mentioned capi- 
tal treasmis, receiving, relieving, comfort- 
ing, or asvi-uiiig him, or aiding his escape 
from custody. 

7. Bringing into the realm papal bulls 
or other writings or iiistriiraeiits from the 
See of Rome ; or publishing or putting in 
use any such hulls, writings, or instru- 
ments.* (i;i Eliz. c. 2, ss. 2 ami 3.) 

Besides the last-mentioned otfence, there 
also existed till tpiite recently several 
other capital treasons relating to the See 
of Rome ; but these were repealed by the 
7 & S Viet. c. 102. 

Treason — (A ha- CapitaL ) 

The following treason (the one already 
alluded to ) is punishable with transporUi- 
tion for life or not less than seven years, 
or with imprisonment for any term not 
exceeding four nor less than two years, 

, * The repeal of oflenoK i.s recomraonded by 
cronsoIv! *tinjf 
J I/iu. • Ou ir Itoport on Penalties 
hties in reirarl to Kelhu'^^us Opinions, 
Mk;., ^ 


with or without hard labour or solitary 
confinement, or with both, viz. : — 

1. Eorgory of the great seal, her ma- 
jesty's privy seal, any privy signet of her 
majesty, the royal sign manual, the se.uls 
appointed to he used in Scotlantl, and the 
great and privy seals of Ireland. (11 
Geo. IV. & 1 Win. IV. c. 66, s. 2 ; 2 & 3 
Wm. IV. c. 123 ; 3 & 4 Win. IV. c. 44, 
s. 3; 7 Wm. IV. & 1 Viet. c. 84, ss. 2 
and 3.) 

II. Praemunires. 

The following are the offences coming 
under this denomination still in force 

1. Derogating from the rpiecn’s courts 
(27 Edw. ITT. stat. 1, e. I.s. 1). 

2. Deans and chapters omitting to elect 
a bishop ; and archbishops or bishops to 
consecrate the person so elected, after re- 
ceiving ilie queen’s cong(‘ d’e'lirc. (25 
Hen. Vni. c. 2i), s. 7 ; repealed by I tS;2 
Philip and Mary, c. 8, and revived by 
1 Eliz. c. 7.) 

3. Molesting the possessors of abbey 
lands contrary to the provisions of 1 & 2 
Philip and Mary, c. 8. (1 & 2 Phil, and 
Mary, c. 8, s. 40.) 

4. Olitaining any stay of proceedittgs, 

other than by arrest of judgment op'writ 
of error, in suits for monopolies. (21 Jac. 
I. c. 3, s. 4.) 4 

5. Procuring any stay of proceedtfil^, 
other than by tln^ authority of the • 
in actions brouglit against ’^bersou# for 
mahiug provision or piirveyaiaee for the 
crowm. (12 Car. II. c. 24, s. 14.) 

6. Asserting maliciously and advisedly, 
by speaking or writing, that both or either 
House of Parliament has alegiA|tive au- 
thority without the crown, (la Car. 11. 
c. 1, s. 3.) 

7. Sending any subject of the realm & 
prisoner beyond the seas in defiance of the 
Habeas Corpus Act. (31 Car. 11. c. 2, 
s. 12.) 

8. Asserting, maliciously and directly, 

by preaching, teaching, or advised speak- 
ing, that any person, other than accord- 
ing to the Acts of Settlement and ITnioii, 
has any right to the throne of these king- 
doms, or that the queen and parliament 
cannot make lawn- to limit the descent or 
the crown. (6 Ani(i^; h. 7, s. 2;) ^ . 

9. Knowingly tuid wilfully solenini2ir^8> 
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assisting, or being present at any mar- 
riage forbidden by the Royal Marriage 
Act, (12 Geo. III. c. 11, s. 3.) 

10. Aiding, eoinforting, or maintaining 
persons who bring into the realm papal 
bulls or other writings or instruments 
from the See of Rome to the intent to up- 
hold tlie jurisdiction or authority of the 
pope.* (13 Eliz. c. 2, s. 4.) 

III. Feloniks. — {Capital.) 

^'he following felonies are punishable 
with dmthf viz. ; — 

1. Destroying ships of war or her ma- 
jesty’s arsenals, dock-yards, naval, mili- 
tary or victualling stores, or other ammu- 
nition of war, &c. (12 Geo. III. c. 24, s. 1.) 

2. Murder. (9 Geo. IV. c. 31, s. X) 

3. Unnatural offences. (9 Geo. IV. 
c. 31,s. 1.5.) 

4. Attempts to murder by adminis- 
tering poison, or by wounding, or by any 
other means where bodily injury dan- 
gerous to life is caused. (7 Win. IV. 
Hi 1 Viet c. a5, s. 2.) 

5. Rurglary, aggravated by striking an 
inmate. (7 Win. IV. &; 1 Viet. c. 80, s. 2.) 

6. Jh)bbery, aggravated by wounding 
the person robbed.^^(7 Win. IV. & 1 
Viet. c. 87, s. 2.) 

7. I^jracy, aggravated by endangering 
the life of any person on board of tlie 
vessel in respect of which the piracy is 
commifed. (7 Wm. IV. & 1 Viet. c. 

vS. Setting fire to a dwelling-house, any 
person being therein. (7 Wm. IV. & 1 
Met. c. 89, s. 2.) 

9. Destroying vessels with intent to 
murder, or wdiereby liuraan life is endan- 
gered. (7'iWm.IV. h 1 Viet, c. 89, s. 4.) 

Ki. Exhibiting false lights, &c. with 
intent to bring ships into danger, or un- 
lawfully doing anything lending to the 
destriiciion of ships in distress. (7 Wm. 
IV. & 1 Viet. e. 89, s. 5.) 

Besides the above otiences, that of wil- 
fully aud without lawful excuse having 
or being possessed of any forged stamp 
osed in pursuance of any act relating to 
uny duties on gold or silver plate made 


* fl»e repeal of this oflence rc^mmended 
I'v the Clommissiouers for UevisiriL; mmI Consoli- 
‘latmgUie Criminal Law. . 


or wrought in Great Britain, for the pur- 
pose of marking or .stamping such plate, 
appears to be still punishable with death. 

That offence is contained in .55 Geo. 

III. c. 18.5, s. 7, by virtue of which en- 
actment it w^as formerly also a capital 
crime to forge or utter the stamps pro- 
vided for marking any such plate, or to 
fraudulently remove such stamps from 
one piece of such plate to another, or 
privately and secretly to use such stamps 
w'ith intent to defraud the king. The 
punishment of death for these last-men- 
tioned offences was repealed, liowever, 
by 11 Geo. IV. & I Wm. IV. c. GG. s. I 
(as to the forging and uttering), and by 

4 & 5 Viet. c. 5G, s. 1 (as to the remov- 
ing and fraudulently using ) ; but by 
some inadvertence (for it is clear that it 
can never have been intended) the olfence 
of being possessed, without lawful ex- 
cuse, of forged stamps f|^r marking gold 
or silver plate (the least criminal of all 
the acts specified in 5.5 Geo. 111. c. 185, 
s. 7) is still left capital." 

( Capital.') 

Non-capital felonies are punishable as 
follows, viz., with 

I. Tra7isportatwn for life., and previ- 
ously thereto imprisonment, with or with- 
out hard labour, for any term not exceed- 
ing four yeai's. 

I. Offenders transported from Great 
Britain being found at large, without 
some lawful excuse, before the expiration 
of their term of transportation. (5 Geo. 

IV. c. 84, s. 22 ; 4 & 5 Wm. IV, c. C7.) 

II. Trantiportation for life, 

1. Rape. (9 Geo. IV. c. 31, s. 16; 4 Si 

5 Viet. c. 5G, s. 3.) 

2. Carnally knowing and abusing girls 
under ten years of age. (9 Geo. IV. c. 
31, s. 17 ; 4 & 5 Viet. c. .56, s. 3.) 

3. Forgery of the name or handwriting 
of the Receiver- General of (histoms, or 
of the Comptroller-General of Cu.stoms, 
&c., to any draft 8:e. on the Bank. (S Sc. 9 
Viet, c. 85, s. 26.) 

III. Transportation far life or not less 
than fifteen years, or imprisonment for any 
term not exc(»eding three years, with or 
without hard labour or solitary confine- 
ment, or with both. 

1, Piracy. (28 Hen. VUI. c. 15; 11 & 
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12 Will. III. c. 7, ss. 8, 9, and 10; 4 Geo. 
1. c. ll,s. 7; 0 Geo. I. c. 19; 8 Geo. 1. 
c. 24, ss. 1 and 3 ; 2 Geo. II. c. 28, s. 7 ; 
18 Geo. II. c. 30 ; 7 Wm. IV. & 1 Viet, 
c. 88, ss. 3 and .5.) 

2. Offences against tlie Riot Act,* (I 
Geo. 1. stat. 2, c. 5, ss. 1 and 5 ; 7 Wm. 
IV\ 1 V iet. c. 91, ss, 1 and 2.) 

.3. Rescuing a murderer out of prison, 
or whilst going to or during execution. 
(25 Geo. 11. c. 37, s. 9; 7 Win. IV. & 1 
Viet. c. 91, ss. 1 and 2.) 

4. Seducing soldiers or sailors from 
tlieir allegiance, or inciting them to mu- 
tiny. (37 Geo. III. c. 70, s. 1 ; .57 Geo. 

III. c. 7 ; 7 Win. IV. & 1 Viet. c. 91, 
ss. I and 2.) 

5. Administering oaths binding any 
person to commit treason or any capital 
felony. J(52 Geo. III. c. 101, s. 1 ; 7 
“Wm. IV^ ik, 1 Viet. e. 91, ss. 1 and 2.) 

0. Any subject of her majesty, or any 
person residing in any of the ((iieen’s do- 
minions or ill any place under the goveru- 
ment of the Last India Company, or upon 
the high seas, or within the Admiralty 
jurisdiction, carrying away, &c. ])ersons 
to niake> laves of them. (5 Geo. 1 \'. c. 

1 13, s. 9 ; 3 & 4 Wm. IV. c. 73; 7 Wm. 

IV. it 1 Viet. c. 91, ss. 1 and 2.t) 

f. 7. Assembling armed, to the number 
of three or more, for the purposes of 
.snuiggliii,^. (7 Win. TV. it 1 V^ict. c. 91, 
ss. l and 2 ; S & 9 Viet. c. 87, s. 63.) 

8. IS hooting at vesseds belonging to the 
navy or in the revenue service, within 100 
leagues of the coast ; or shooting at reve- 
nue officers and others duly employed for 
ihe prevention of smuggling. (7 Wm. IV. 
& 1 Viet. c. 91, ss. 1 and 2 ; 8 & 9 Viet, 
c. 87, s. 6i.) 

9. Attempts tofinurder, by attempting 
to administer poison, or by slwxiting at or 
attempting to drown, suffocate, or stran- 
gle any person, although no bodily in- 
jury be effected. (7 Wm. IV. & 1 Viet, 
c. 8.5, ss. 3 and 8.) 

10. Shooting at or attempting to dis- 
charge any kind of loaded arms at or 
wounding any person, with intent to do 

* See also 17 Rich. II. c. 8 ; 13 Iloti. IV. c. 7 ; 
2 Hen. kV. stat. 1, e/Hf* ,AIso 33 Oeo. III. i*. 37,8. 
1; 4.1 flco. 111. 'h ^ to riots by 

kcelsm4pgL,. 


grievous bodily harm to such person, or to 
prevent lawful apprehension or detainer. 
(7 Win. IV. & I Viet. c. 85, ss. 4 and 8.) 

11. Sending explosive substances, &c. 
to any person, or throwing any corrosive 
fluid or other destructive matter upon 
any person, with intent to do grievous 
bodily harm, and whereby grievous bodily 
harm is done to any person. (7 Wm. IV. 
& 1 Viet. c. 85, ss. 5 and 8.) 

1 2. Attempting to prociii-e the miscar- 
riage of women. (7 Wm. IV. & I Viet, 
c. 85, ss, 6 and 8.) 

13. llobbtjry, aggravated by the of- 
fender being armed, by numbers, or by 
the use of personal violence to the person 
robbed. (7 Wm. IV. & 1 Viet. c. 87, ss. 3 
Sc 10.) 

14. Extorting property by tlireatcniug 
to accuse of unnatural crimes. (7 Win. 
IV. & 1 Viet. c. 87, ss. 4 and 10.) 

1 .5. Setting fire to places of worship or 
houses, or to hnildings or ercHjtions used 
for tlie purposes of trade, with' intent to 
injure or detVaud any person. (7 Wm. 1V^ 
Sc 1 Viet, c 89, ss. 3 and 12.) 

16. Setting fire to or otherwise de- 
stroying vessels, with intent to prejudice 
any person interested therein or in the 
goods on board the same, as an owner, 
part owmer, or underwriter. (7 W]j|. IV. 
Sc 1 Viet. c. 89, ss. 0 and 12.) 

1 7. Forcibly preventing a per^n en- 
deavouring to save his life from 1i“vcsse] 
in distress or wrecked. (7 Wni,iV. & 1 
Viet. c. 89, ss. 7 and 12.) 

18. Setting lire to coul-raineSi (7 Wm. 
IV. & 1 Viet. c. 89. ss. 9 and ll.) 

19. Setting fire to stacks of ([fern, grain, 
coal or wood, &c., or to any slfe^f of wood. 
(7 Win. iV. Sc I Vict.c. 89, ss. lOjuid 12.) 

IV. 7ransport(ttivn for life or not less 
than fifteen years, or imp$^onment form- 
ally term not exceeding three years. P 

1. Setting fire to farm buildings or t0:;‘ 
buildings or erections used in farming , 
land ; or, for the purpose of sotting fire 
such farm-buildings, setting fire to farm 
produce or implements being therein, with 
intent in any such case to injure or defiiiud 
any person.* (7 & 8 V ict. c. 62, ss. 1 and 2.) 
Jk 

* Oflonclers, if under eighteen years of 

age, may als») l)^^ wliippcd in addition toany otlier 

punishment. (Seos. 8. 
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‘ V. Transportation for life or not less 
than ten years, or imprisonment for any 
term not exceeding three years, with or 
■without hard labour or solitary confine- 
ment, or ■with both. 

1. Burglary. (7 Wm. IV. & 1 Viet. c. 
S(), ss. .3 and 7.) 

VI. Transportation for life or not less 
than seven years. 

1. Personating soldiers or other per- 
sonS»1entitled to prize-money, &c. on ac- 
count of military services, or their repre- 
sentatives; or, 

2. Forging the name or handwriting of 
any person so entitled, or of any ofiiceror 
servant of Clielsea Hospital, &c., or any 
■'viiting eone<n*ning the payment of any 
such prize-money,^ &c. (2 Win. 1V\ c. .03, 
s. ■{[).] 

VII. Transportation for life or for any 
term <»1‘ years. 

1. Taking oath (not being compelled 
thereto) binding the person taking the 
sune to commit treason or any capital 
felony. (52 Geo. HI. c. KH, s. I.) 

2. IVrsonating soldiers or other per- 

sons (Mititled to pensions, ^c. on account 
of military services, or their representa- 
tives ; or, ^ 

o, Fo^pg the name or handwriWig of 
JUiy person' so entitled, or of any <^fiicer or 
servant of Chelsea Hospital, &c. or any 
'vritiiig concerning the payment of any 
such pejisions, &c. (7 Geo. IV, c. Hi, s. 
.‘is.) 

VHL Transportation for life or for 
fourteen or sewui years. 

’i. Aiding the escape of prisoners of 
'viir from prison or from the queen’s 
^h'lniiiions, if at large upon parole. (52 
fho. HI. e,jl.5«, s. 1.) 

2. Subjects of her majesty aiding, upon 
the higli seas, the escape of prisoners of 
'vvar after they have quitted the coast. (52 
lll. c. 15C,s. 3.) 

IX. Transportation for life or not less 
than seven years, or imprisonment for any 
tvnu not exceeding seven years, with or 
'ivithout hard labour. 

. 1- Stealing or embezzling her ma- 
jesty’s ammunition, naval or military 
stores. (4 Geo. IV. c. 5.3 ; 7 & 8 Geo. IV. 
c.27.)^ 

2* Sending letters threatening hill 
person, or“to burn his house, stacks, 


&;c. ; or rescuing a person in custody 
for any such ofience. (4 Geo. IV. c. 54, 
s. 3 ; 7 & 8 Geo. IV. c. 27.) 

3. Bankrupt not surrendering, or not 
discovering all his estate, or embezzling or 
concealing any part thereof to the amount 
of 10/. or upwards, &c. (5 & 0 Viet. c. 122, 
ss. 32 and 93.) 

X. Transportation fur life or not less 
than seven years, or imprisonment for any 
term not exceeding four nor less than two 
years, with or without hard labour or soli- 
tary confinement, or with both. 

1. Forgery of the seal or bonds of the 
South Sea Company (G Geo. 1. c. 4, s. 5G ; 
11 Geo. IV. & 1 Wm. IV. c. GG, ss. I 
and 2G) ; of receipts or warrants of the 
South Sea Company (G Geo. I. c. 1 1 , s. 50 ; 
11 Geo. IV. 1 Wm. IV. c. GG, s. 4; 
2 & 3 Wm. IV. c. 123; 3 &;4 Wm. IV. 
c. 44, s. 3; 7 Wm. IV. & 1 Viet. c. 84, 
ss. 2 and .3) ; of seals, policies, ko. of the 
I^mdon and Royal F.xchange Assurance 
Companies (G Geo. 1. c. 18, s. 13; U 
Geo. 1 V. k 1 Win. IV. c. GG, ss. 1 and 26) ; 
of certain Annuity Orders made forth in 
pursuance of G Geo. 1. cc. 11 and 17, 
7 Geo. I. St. 1, c. 30, 8 Geo. 1. c. 20, or 
9 Geo. 1. 0 . 12, or of any authority to 
transfer the same (9 (ieo. 1, c. 12, s. 4 ; 
1 1 Geo. IV. k 1 Wm. 1 V, c. GG, ss, 1 and 
2G); of the name or handwriting of tlie 
Accountant-General, Registrar, or Clerk 
of the Report Ofiice (of tlie Court of 
Chancery ), or of any cashier of the Bank, 
to any^ instrument relating to the suitors’ 
money or ett'ects (12 Geo. I. c. 32, s. 9; 
11 Geo. IV. iSi 1 Wm. IV. c. GG, ss. 1, 
20, and 31); of Mediterranean Passes (4 
Geo. II. c. 18, s. 1; 11 (ieo. IV k 1 
Wm. IV. c. G(), ss. 1 and 2G) ; of tlie com- 
mon seal, bonds, &c. of the English 
Linen Company (4 Geo. llT.c. 37, s. 15; 
11 Geo. IV. k 1 Wm. IV. c. <;G, ss. 1 and 
2(j); of certificates, &c. of the Com- 
missioners for the Reduction of the Na- 
tional Debt (32 Geo. HI. c. 55, s. 9 ; 11 
(ieo. IV. & 1 Win. IV. c. GG, s. 4 ; 2 k 3 
Wm. IV. c. 123; 3 & 4 Wm. IV. c. 44, 
s. 3; 7 Wm. IV. & I Viet. c. 84, ss. 2 
and 3) ; of the seal, policies, Ac. of die 
Globe Insurance Company (39 Geo. III. 
c. 83, s. 22: 11 Geo. IV. & 1 Win. IV, 
c. GG, ss. 1 and 26); of the name or luind- 
writing of the Treasurer of tlie Ord- 
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nance, &c., to any draft, &c. on the 
Bank (46 Geo. III. c. 45, s. 9; 11 Geo. 
IV. &1 Wm. IV.c. 66,8.4; 2&3Wm. 

. IV. c. 123 ; 3 & 4 Win. IV. c. 44, s. 3 ; 
7 Win. IV. & 1 Viet. c. 84, ss. 2 and 3) ; 
of the .name or handwriting of the Re- 
ceiver-General of Stamps and Taxes, or 
of his clerk, or of the Commissioners of 
Stamps and Taxes, to any draft, &c. on 
the Bank (46 Geo. III. c. 76, s. 9; 11 
Geo. IV. & 1 Wm. iV. c, 66, s. 4 ; 2 & 3 
Wni. IV.;c. 123 ; 3 & 4 Wm. IV. c. 44, S. 3 ; 
4 & 5 Wm. IV. c. 60; 5 & 6 Wm, IV. 
c. 20.; 7 Wm. IV\ & 1 Viet. c. 84, ss. 2 
and 3); of contracts, certificates, &c. rela- 
ting to the rcilemption of the land-tax 
(.62 Geo. TIT. c. 143, s. 6; 11 Geo. IV. & 

I Win. IV. c. 66, ss. 1 and 26) ; of stamps 
on vellum, parchment, or paper * (.62 
Geo. III. c. 143, s. 7 ; 55 Geo. 111. c. 184, 
s. 7 ; 11 Geo. JV. & 1 Wm. IV. c. 66, 
ss. 1 and 26) ; of debentures or certificates 
for the payment or return of money 
required by any act relating to the Cus- 
toms or Excise (52 Geo. III. c. 14;5,s. lo ;t 

II Geo. IV. & 1 Wm. IV. c. 66, ss. 1 and 

26) ; of stamps on gold or silver plate 
(5.6 Geo. III. c. 185, s. 7; 11 Geo. IV. & 
1 Wm. IV.c. 66, ss. 1 and 26) ; of certifi- 
cates of Commissioners for the issue of 
Exchequer-bills for carrying on public 
■works and fisheries in the United King- 
dom (5, Geo. III. c. 34, s. 63; 3 (»eo. IV. 
c. 86, s. .64 11 Geo. IV. & 1 Win. IV. 

c, 66, ss. 1 and 26); of the name or Iiaud- 
■writing of the Accountant-General, 
Baroins, or Clerk of the Reports (of the 

* As to tlie lorjjory of stamps on newspapers, 
iVie <> .Sc 7 Wm. IV. o. 7(>, s. 1, appears tf> make 
that ollVnci: piitiishaT)h un<ler o5 (ioo. III. 
c. s. 7, /. e. in th;; ame manner as tlie for- 
gery of stamps on v*‘ Hum, pare limeiit, or paper. 
See Lonsdale’s ‘Statute Criminal Law*,’ p. M, 
note (e.) ; the langua^m of tlie Act, however, is 
very ol^scure. 

f The .Oa Ceo. III. e. 143, s. 10, appears to l»e 
repealed, so fur as relates to the Customs, hy r» 
(ieo. IV. c. lO.'j, s. yy7 ; at all events is so by 
3 .S: 4 Wm. IV. e. .'lO, s. 3, Also, as to certilieates 
relatinj; to the duties of Excise, see 41 Ceo, HI. 
[IJ.K.J c. 91,8. .0. 

j See also .17 <Jeo, 1/f. c, 124 ; I fieo. IV, cc, GO 
and Hi ; 1 & 2 Geo. IV. c. 11 1 ; 4 Geo. IV. c. 63 ; 
& Geo. 'IV. ec. 36 and 77 ; 6 Geo. IV, c, 35 ; 7 
Geo. IV, c. 30 : 7 & 8 Geo. IV. cc. 12 and 47 ; 1 

. Wm, iV. c. 24; 4 & 5 Wm. IV. c. 72 ; 7 
1 Viet. c. 88 : 3 
9 6 Vict, 0 . 9, s. 14. 


Court of Exchequer), or of any cashier 
of the Bank, to any instrument relat- 
ing to the suitors' money or effects (1 
Geo. IV. c. 35, s. 27; 11 Geo. IV. & i 
Wm. IV. c. 66, ss. I and 26) ; of certifi- 
cates or appointments relating to public 
salaries, pensions, and allowances (3 
Geo. IV. c. 113, s. 23; 11 Geo. IV. & 1 
Wm. IV. c. 66, ss. I and 26); of orders 
for payments in connection with g^lic 
salaries, pensions, and allowancSR'^S 
Geo. IV. c. 113, s. 23; 11 Geo. IV. 8c 1 
Wm. IV. c. 66, s. 4; 2 & 3 Wm. IV. 
c. 123; 3 & 4 Wm. IV. c. 44, s. 3:7 
Win. IV. & 1 Vict. c. 84, ss. 2 and 3) ; of 
certificates of certain stock, transferable 
at the Banks of England and Ireland 
respectively (5 Geo. IV^. c. 53, s. 22; 11 
Geo. IV. & 1 Wm. IV. c. 66, ss. 1 and 
26) ; of the name or handwriting of the re- 
ceiver-general of Excise, or Excise comp- 
troller of cash, &c. to any draft, &c. upon 
the Bank (7 & 8 Geo. IV. c. 53, s. 56 ; 11 
Geo. IV. & 1 Wm. IV. c. 66, s. 4 ; 2 & 
3 Wm. IV. e. 123 ; 3 & 4 Wm. IV. c. 44, 
s. 3; 7 Win. IV. & 1 Vict. c. 84, ss. 2 
and 3) ; of stamps upon or relating to cards 
or dice (9 Geo. 1 V. c. 18, s. 35; 11 G6o. 
IV. & 1 Wm. IV. c. 66, ss. 1 and 261; of 
certiAates, 8lc. as to annuities grahtaWe 
hy the wmmissioners for the redfiction 
of the national debt, or of instottmehts 
nicide by them relating thereto Geo. 
IV. c. 24, s. 41 ; 11 Geo. IV, & ^ Wm. 
IV. c. 66, ss. I and 26; 2 & 3 .Wm. IV. 
c. 59, s, 19 ; 7 Wm, IV. & 1 c. 81, 
.ss. 1 and 3) ; of certificates and, other do- 
cuments in order to obtain My dir prize- 
money, due in respect of ^rvides per- 
formed by any person in JKl* ilavy (H 
Geo. IV. & 1 Win. IV. c. 4 83 and 
88; 2 Win. IV. c. 40, S;' ^)^;of Exclie- 
quer-bills,* Exchequer dS)eniures, I'-ast- 
— — il — — - 

* It is doubtful whether the for^^ery of Exche- 
quer-bills, nuulp out in pur.sy,anoe of tiie annual 
Appropriation Acts, be not still pnnisliable N\iu> 
death, notwithsbuidin^ the re],eiil of tliat nunisli 
ment in case of the for^'ery of other Jvxchequfr- 
bills. In those acts a clausV; conOmuw* to be in- 
serted, notwithstanding tlte repeal bv H («e(». B- 
& 1 Wm. IV. c. ^6, far us rehites to aJi}’ 
forgery, of the 4 h (;o(>^ |II. e. ] (which made die 
forgery of Exchequer-bnis directed tn be issun 
under that Art, ;^«)ipit}d olfenee'), that all an<l 
every Ole chmsi^- teovi«ions, powers, privilege**’ 
advantages, periiiltles, forfeitures, and dwabilitic^, 
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India bonds, bank-notes, bills of ex- 1 
cliani^e, promissory notes and warrants 
or orders for the payment of money (11 
Geo. IV. & 1 Wm. IV. c. 66, s. 3; 2 8c 
;j Win. IV. c. 123, s. 1 ; 3 & 4 Wm. IV. 
c. 44, s. 3; 7 Wm. IV. & 1 Viet. c. 84, 
ss. 2 and 3) ; of transfers of any public 
stock transferable at the Rank or South 
Sea House, or of the capital stock of any 
body corporate, &c. established by char- 
ter or act of parliament ( 1 1 Geo. IV. 8c 
1 Win. TV. c. <iG, s. G in part; 2 & 3 
AVin. IV. c. 123, s. 1 ; 3 & 4 Win. IV. 
c. 44, s. 3 ; 7 Wm. IV. & 1 Viet. c. 84, 
6S. 2 and 3) ; of deeds, bonds, coui-t-rolls, 
receipts for money or goods, or account- 
able receipts, or orders for the delivery 
of goods (11 Geo. IV. & 1 Wm. IV. 
c. 60, s. 1(»); of entries in registers of 
marriages heretofore kept, or in registers 
of Ijuptisins or burials heretofore or here- 
after to be kept by the otficiating minister 
of the parish, &c., or of marriage li- 
cences (11 Geo. IV. 8c I Wm. IV. c, 00, 
s. 20 in part; G & 7 Win. IV. c. 80, 
gs. 43 and *19); of wills and other testa- 
mentary writings, and of powers of at- 
torney to transfer any public stock 
transl'erable at the Ranks of England 
or Ireland pr the Soutli-Sea Housej or to 
receive dividend in respect of any 
such .stocR^(ll Geo. IV. 8: I Wm. IV. 
c. 06, ss. 3 and (>; 2 8c 3 Wm. IV. 
c. 123, s. 2; 7 Win. IV. Sc 1 Viet, 
c. 84, ss. 1 and 3) ; of certificates, &c. of 
tlie commissioners for granting relief to 
4Viiiidad, Rritisli Guiana, St. Lucie, and 
tlie island of Dominica ( 2 & 3 Wm. IV. 
c. 12.% s. 65; 5 & 0 Wm. IV. c. 51 ; 7 
Wm. IV. & 1 Viet. c. 84, ss. 1 and 3) ; 
of receipts or certificates of the Slave- 
Gompensadon Commissioners (5 & 6 Wm 
H'. e. 45, s. 12; 7 Win. JV. 8c I Viet. 
0. 84, ss. 1 ami 3) ; of receipts for sub- 
scriptions towards the sum of four mil- 
lions for funding Kxchecpier-bills (2 & 
Viet. c. 97, s. 32). 

in the 4S (ieo. Ilf. c. 1, shall lx; applies 
to th(* l-]x<*hc’quer-l)ills to be math 
fi ll pursiumct; of such Appropriation Acts, a: 
^ Hrcctiiallv, to all intcMits and purposes 

J* '‘.'-he said s(wcral (‘hiuses or provisoes h. 
par uudarly repeated and re-enacted in tlni^d; 

t lose ticta. (See Lonsdale’s • Statute Crindua 
p. in note.) - rjri-n^r--- 

yoh. n. iTHe 


2. OfCendiiig a third time* in uttering 
counterfeit gold or silver foreign coin not 
lermittcd to be current within this realm. 
37 Geo. III. c. 126, s. 4; 11 Geo. IV. 

<c 1 Wm. IV. c. 66, ss. 1 and 26.) 

3. Personating seamen, marines, or 
ither persons entitled to any allowance 
rom the Compassionate Fund of the navy, 

.11 order to receive their pay or prize- 
money, or allowance from the Ckimpas- 
ionate Fund. (11 Geo. IV. & 1 Wm. IV. 
c. 20, ss. 84 and 88.) 

4. Taking false oath in order to obtain 
probate of the will or administration of 
he effects of deceased seamen or marines, 

>r demanding their pay or prize-money 
)y virtue of such will or administration, 
8tC. (11 Geo. IV. & 1 Wm. IV. c. 20, 
ss. 85 and 88.) 

'). Making false entries in the books of 
the Rank, or of the South Sea Company, 
or making transfers of stock transferable 
at either of those places, in the names of 
persons not being the true owners thereof. 
(11 Geo. IV. 8: 1 Wm. IV. c. 60, s. 5; 
2 Sc 3 Wm, IV. e. 123, s. 1 ; 3 Sc 4 Wm. 
IV. c. 44, s. .3 ; 7 Win. IV. & 1 Viet, c, 
84, ss. 2 and 3.) 

0. Personating the owner of any such 
last-mentioned stock, or of the capital 
stock of any corporate body. See. esta- 
blished by charter or act of parliament, 
or of any dividend payable in respect 
of such stock, and thereby transferring 
or endeavouring to transfer such stock, 
or receiving or endeavouring to receive 
such dividend. ( 1 1 Geo. IV. Sc 1 W^ni. IV. 
c. 00, s. 0 in part, and 7 ; 2 8: 3 Wm. IV'. 
c. 123, s. 1 ; 3 & 4 Wm. IV, c. 44, s. 3 ; 
7 Wm. IV. & 1 Viet. c. 84, ss. 2 and 3.) 

7. Acknowh'dging any recognizance or 
bail, cognovit actionem, judgment or deed 
to be enrolled, in the name of any person 
not privy thereto. (II Geo, IV. & 1 
VTm. IV. c. 00, s. 11.) 

8. Destroying or injuring registers of 


* The ptinislirnent for o/lPndin^^ a sMvoiid time 
is imprisonment for two yt'cTs, ;ind the odonder 
to find sureties for f'ood behaviour for tuo years 
more, to be computed from the end of the first 
two years; ami for ollemHn;' a first time is im- 
prisonment for six mouths, and the oller.der to 
llnd sureties t\)r f;ood behaviour for six mouths 

more, to be compuls'd from the end of the lirst 
1 . ^ ^ ^ 

MISSION 


o 
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marriages heretofore kept, or registers of 
baptisms or burials heretofore or here- 
after to be kept by the officiating minis- 
ter of the parish, &c. (11 Geo. IV. & 1 
Wm. IV. c. Gf>, s. 20 in part; G & 7 Wm. 
IV. c. 8(>, ss. 48 and 49.) 

9. Officers of the Hank or South Sea 
Company secreting, embezzling, or run- 
ning away with securities or ellects. (15 
Geo. II. c. l.'l, s. 12 ; 24 Geo. 11. c. 11, s. 

8 ; 3.5 Geo. III. c. GG, s. G ; 37 Geo. III. 
c. 46, s. G ; 4 & .5 Viet. c. 56, s. 1.) 

10. Privately or secretly using stamps 
. provided in pursuance of any Stamp Act, 
with intent to defraud her Majesty of any 
duties granted by such act. (.52 Geo. III. 
c. 184, s. 7; .5.5 Geo. III. c. 185, s. 7; 

9 Geo. IV. c. 18, s. 35 ; 4 & 5 Viet. c. 56, 
ss. 1 and 4.) 

1 i. Fraudulently tearing off or removing 
stamps from vellum, parchment, paper, 
gold or silver plate, &c., with intent to 
use them again. (55 (leo. III. c. 184, s. 

7 ; c. 185, s. 7 ; 4 & 5 Viet. c. 5G, ss. 1 
and 4.) 

12. Offenders transported from St. | 
Helena coming into England hefore the ' 
expiration of their term of transportation. 
(G Geo. IV. c. 8.5, s. 18 ; 4 & 5 5 ict. e. 5G, 
ss, 1 and 4.) 

13. Riotously destroying places of 
worship or houses, or buildings con- 
nected with trade or the business of 
mines. (7 & 8 Geo. IV. c. .30, s. 8 ; 4 & 5 i 
Viet. c. 5G, ss. 1 and 4 ; G iSt 7 Viet. c. ! 

XI. Transportation Jor life or not less 
than seven years, or imprisonment for any 
term not exceeding four nor less than two 
years. 

1. Being pos-scssed, without lawful ! 
excuse, of forged dies &,c., or of any ! 
vellum, parchment or paper Ijaving 
thereon the impression of any forged die 
&c., or fmidently using any stamp which 
shall have been removed from any other 
vellum ScQ .. ; or getting out of or from 
any vellum &c. any matter or thing 
thereon expressed, with intent to use the 
stamp then being therwm, for any in- 
strument or thing liable to stamp duty, 
&c, (3 & 4 Wm. IV. c. 97, SS. 11 and 
1^4 4j5 0 Wm. IV. c. 60.) 

gery cG postage stamps; or pri- 
l^udulejjtly using such stamps, 


or, without lawful excuse, being possessed 
of any paper or other material so privately 
or fraudulently stamped, (3 & 4 Viet. c. 
9G, s. 22.) 

XII. Transportation for life or not less 
than seven years, or imprisonment for 
any term not exceeding four years, with 
or without hard labour or solitary con- 
finement, or with both ; and tlie offender, 
if a male, may be once, twice, or thrice 
publicly or privately whipped, in addi- 
tion to such imprisonment. 

1. Somling threatening letters with in- 
tent to extort money, &c. (7 & 8 Geo. IV. 
c. 29, ss. 4 and 8.) 

2. Corruptly Uikiiig any rc\vard for 
helping to property which has ' been 
stohm, &c. (unless the persoji so taking 
such reward, cause the offender to be ap- 
prehended and tried for the same. (7 & 8 
Geo. IV. c. 29, ss. 4 and 58.) 

3. Destroying or damaging goods of 
silk, woollen, linen or cotton, &c. whilst 
ill progress of inanufactdre, or any 
machine or implement ustnl thereiji, or 
forcibly entering any place to commit 
any of those offences. (7 & 8 Geo, IV. c. 
30, ss. 3 and 27.) 

4. Breaking down sea-banks &c„ 
wdiereby any land shall be in danger of 
being overflow ed or damaged ; or destroy- 
ing works on navigable rivers or canals. 
(7 tSf 8 Geo. IV. c. 30, ss. 12 and 27.) 

.5. Destroying Sec. public bridges. (7 
& 8 Geo. IV. c. 30, ss. 13 ami 27.) 

XI I I . 7 hins'portat ion fur life or not less 
than seven years, or imprisonment not 
exceeding four years, with or without 
hard labour or solitary confinement, or 
with both. 

1. Counterfeiting the queen’s current 
gold or silver coin. (2 Wm. IV. c. 34, ss. 

3 and 19.) 

2. Gilding, or silvering or colouring 
counterfeit coin or any pieces of metal, 
with intent to make them pass for 
queen’s current gold or silver coin; or 
colouring or lUtering genuine coin, 
intent to make it pass for a higher coin. 
(2 Win. IV. c. 34, ss. 4 and 19.) 

3. Buying &c. or putting off' &c. at a 
lower value tlian the same by its denoinJ- 
nation imports, or importing into tlu^ 
kingdom, counterfeit coin intended to 
pass for the queen’s current gold or silver 
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coin, knowing the same to be counterfeit. 
(2 Wm. ly. c. 34, ss. 6 and 19.) 

4. Having been convicted of uttering 
counterfeit coin intended to pass for the 
queen’s current gold or silver coin,* or 
having been convicted of uttering such 
coin and being possessed at the time of 
such uttering of more such coin, or having, 
on the same day or within ten days after- 
wards, uttered more such coin,t after- 
wards committing any of such offences. 
(2 Wm. IV. c. 34, ss. 7 and 10.) 

Having l)cen convicted of having in 
possession three or more pieces of counter- 
feit coin intended to pass for the queen’s 
current gold or silver coin, with intent to 
utter the^^BamCjJ afterwards committing 
the like offence. (2 Wm. 1V^ e. 34, ss. 8 
in part and 19.) 

b. Without lawful authority, making, 
buying or selling, or having in possessioii, 
&c. any instrument adapted for counter- 
feiting the (pieen’s current gold or silver 
coin. (2 Wm. IV. c. 34, ss. U) and 19.) 

7. Without lawful authority, conveying 
out of the Mint instruments of coining, 
or any coin, bullion, &c. (2 Wm. IV. c. 
34, ss. 11 and 19.) 

8. Versons employed under the Post 
Office stealing, embezzling, secreting, or 
destroying post letters containing money, 
&c. (7 Wm. IV. & 1 Viet. c. 30, ss. 20, 
41, 42.) 

9. Stealing money, See. out of post 
letters. (^7 Wm, IV. & 1 ^'ict. c. 30, ss. 27, 
41, 42.) 

10. Stealing post letter-bags, or jjost 
ictters from j)ost letter-bags or from })Ost- 
offiees, or from the officers of the post- 
omce, or from mails; or stopping mails 

intent to rob or search them. 
(7 Win. IV. & 1 Viet. c. 30, ss. 28, 41, 42.) 

11. Heceiviug letters or other property 
the stealing, &c. whereof is felony under 
the l*ost-office Acts, knowing the same 


firut P'^qishmont for iiUprinif, in respect of a 
ct'Pfli* ^ for any term nor ex- 
or lVi? X^-‘***> "Idi or without hard laboui 
itary conlinement, or with botli. 
bv tiu. lor utterin^f, accompanied 

otVem*.. jibove sp<^citied, is, lor a lirsf 

two vpJr for any term not exceeding! 

wiS'S, 

+ 3ee the punishment for a Hrst ofiTcnce, p. 213. 


to have been stolen, &c. (7 Wm. IV, 
& 1 Viet. c. 30, ss. 30, 41, 42.) 

12. Forgery of the name or hand- 
writing of the Receiver-General of the 
General Post-office, &c. to any draft &c. 
on the Hank. (7 Wm. IV. & I Viet. c. 36, 
ss. 33, 41, 42.) 

XIV. Transportation for life or not 
less than seven years, or imprisonment for 
any term not exceeding four years, with 
or without hard labour. 

1. Taking away or detaining, from 
motives of lucre, an heiress &c. against 
her will, with intent to marry or defile 
her, &c. (9 Geo. IV. c. .31, s. 19.) 

XV. Transportation for life or not less 
than seven years, or imprisonment for 
any term not exceeding tour years, with 
or without hard labour ; or such fine as 
the court shall award. 

1. Manslaughter. (9 Geo. IV. c. 21, 
s. 9.) 

XVI. Transportation for life or not less 
than seven years, or imprisonment for 
any term not exceeding four years. 

1. Persons employed in the Public 
Record Office certifying as true false 
copies of records in the custody of the 
Master of the Rolls. (1 & 2 Viet. c. 94, 
s. 1 9 in part.) 

2. Forgery of the signature of any As- 
sistant Iteconl Keeper, for the purpose of 
counterfeiting a certified copy of a 
record, or of the Seal of the Public Re- 
cord Office. (1 & 2 Viet. c. 94, s. 19 in 
part.) 

XVJI. Transportation for life or not 
less than seven years, or imprisonment f or 
any term not exceeding three years, w'ith 
or witliout hard labour or solitary con- 
finement, or with both, 

1. Breaking, entering and stealing in 
churches or cliapitls, or, having stolen 
therein, breaking out of the saum. {7 Se a 
Geo. IV. c. 29, s. 10; o&bW^m. IV. 
c. 81 ; 6 & 7 Wm. IV. c. 4.) 

XVIII. Transportation for any term 
not exceeding Jiftcen nor less than ten 
yeui*s. or imprisonment for any term not 
exceeding three years, with or without 
liard labour or solitary confinement, or 
with both. 

1. Stealing in a dwelling-house* to the 

* For the purposes of this and tlie next oflfence 
O 2 
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value of 5/. or more. (7 & 8 Geo. IV. 
c. 29, s. 12 ; 2 & 3 Wm. IV. c. 62; 
3 & 4 Wm. IV. c. 44, s. 3; 7 Wm. IV. 
& 1 Viet. c. 90, ss. 1 and 3.) 

2. Breaking, entering and stealing in 
a dwelling-house to any value. (7 & 8 
Geo. IV. c. 29, s. 12; 3 & 4 Wm. IV. 
c. 44, s. 2; 7 Wm. IV. & 1 Viet. c. 90, 
ss. I and 3.) 

3. Cattle-stealing or killing cattle, with 
intent to steal the carcass or skin or any 
part of the cattle so killed. (7 & 8 Geo. 
IV. c. 29, s. 25 ; 2 eSc 3 Wm. IV. c. 62 ; 
3 & 4 Wm, IV. c. 44, s. 3 ; 7 Wm. IV. 

6 1 Viet. c. 90, ss. 1 mid 3.) 

4. Breaking, entering and stealing in 
buildings within the curtilage of a dwell- 
ing-house, but having no communication 
with the dwelling-house, eitlu.'r immediate 
or by means of a covered and inclo.sed 
passage leading from the one to the other. 
(7 & 8 Geo. IV. c. 29, ss. 13 and 14; 

7 Wm. IV. & 1 Viet. c. 90, ss. 2 and 3.) 

5. Breaking, entering and stealing in 
shops, warehouses or counting-houses. 
(7 & 8 Goo. TV. c. 29, s. 15 ; 7 Wm. IV. 
& I Viet. c. 90, ss. 2 and 3.) 

f 6. Stealing to the value of 10s. goods 
of silk, woollen, linen or cotton, &c., 
wliilst expo.sed in any place during any 
stage of manufacture. (7 & 8 Geo. IV. c. 
29, s. H‘; 7 Wm. IV. & I Viet. c. 90, ss. 
2 and 3.) 

7. Stealing goods from vessels &c. in 
ports or upon navigable rivers or canals 
&c., or from docks or quays &c. adjacent 
thereto. (7 & 8 Geo. IV. c. 29, s. 17 ; 7 
Wm. IV. & 1 Viet. c. 90, ss. 2 and 3.) 

8. Maliciously killing, maiming or 
wounding cattle. (7 & 8 Geo. IV. c. 30, 
s, 16 ; 7 Wm. IV. Sc 1 Viet. c. 90, ss. 2 and 
3.) 

9. Maliciously destroying hop-binds 
growing^ poles in hop plantations. ( 7 
& 8 GeJInV. c. 30, s. 18; 7 Wm. IV. 
& I Viet. e. 90, ss. 2 and 3.) 


no huUdin^, altliouj^h within the curtihif'e of a 
dwelling-house, shall be deemed to be part of 
such duellinjj-house, which would not be deemed 
to be w for the purpose of burj^lary ; that is, no 
building ;^twcen wliich and the dwelling-house 
comraunicatiuB, either inni.fdiate or 
c(;Vf‘r'*d and inclosed pjj-ssaije lead- 
one to ihr: oth. T. See tlie 7 & 8 Ueu. 


10. Stealing in a dwelling-house,* and 
by threats or menaces putting any inmate 
in bodily fear. (7 Wm. IV. & 1 Viet. c. 
86, ss. 5 and 7.) 

11. Robbery or stealing from the per- 
son. (7 Win. IV. & 1 Viet. c. 87, ss. 5 
and 10.) 

12. Plundering vessels in distress, or 
wrecked, stranded or cast on shore, or 
anything belonging to any such vessel. 
(7 Wm. IV. & 1 Viet. c. 87, ss. 8 ami 
10 .) 

13. Maliciously destroying any part of 
a vessel in distress, or wrecked, stranded 
or cast on shore, or anything belonging 
to such vessel. (7 Wm. IV. & 1 Viet, 
c. 89, ss. 8 and 12.) 

XIX. Transpuriation for fourteen years. 

1. Solemnizing matrimony at any other 
time than that prescribed by law, or with- 
out banns, unless by licence or under the 
provisions of the 6 & 7 W’^m. IV. c. 85 
(M'hich allows marriages to take place 
before the Registrar of the district) ;t or 
pretending to be in holy orders, and so- 
lemnizing matrimony according to the 
rites of the Church of England. (4 
Geo. JV. c. 76, s. 21.) 

2. Being possessed iScc., without lawful 
excuse, of forged bank-notes, &c. (II 
(ieo. 1V\ & 1 Will. IV. c. 66, ss. 12 and 
28.) 

3. Without the authority of the Bank, 
making or being possessed of instruments 
for making, &c. paper used liy the Bank 
for bank-notes, tSte. (11 Geo. 1V(, & 1 
Win. IV. c. 66, s. 13.) 

4. Without the authority of the Bank, 
engraving, making or being possessed of 
instruments for making, &c. bank-notes, 
&c., or any character or ornament re- 
sembling any part of a bank-note, &e. 
(11 Geo. IV. & 1 Wm. IV. c. 66, ss. 
15 and 16.) 


• See tlie 7 & 8 (Jeo. lV.»c,.29, s. 1.7, referred 
to in note * p. 195; it is doubtful, however, » 
the delinition of the term “ dvvelling-house ” 
contained, apply to the ahovft* offence ; thou|,Mi iM 
all probability it would be 'held to do so, tut 
above offence being contained lift the one (see 7 
& 8 Geo. IV. c. ai>, s. 12) that definition 

was intended to apply. , f , . „ 

t See lielow, the pahMiXieni' for solemninng 
marriages contrary, to the pfiftVisions of 6 & < 

IV. c. 85 . 
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XX. Transportation for any term not 

fourteen years. 

1. Aiding prisoners to escape, or in at- 
tempting to escape from prison, whether 
an actual escape be made or not. (4 Geo. 
IV. c. ()4, s. 43.) 

2. Kescuing offenders sentenced to be 
transported or banished. (5 Geo. IV. c. 
84, s. 22.) 

.3. Forging certificates given under the 
Income Tax Act. (.'5 & (» Viet. c. S.'i, s. 
181, continued by 8 9 Viet. c. 4.) 

XXI. Transportation for any term not 
exceeding fourteen nor less than seven 
years, or imprisonment not exceeding 
three years nor less than one year, with 
or witliout hard labour or solitary con- 
finement, or witli botli. 

1 . Forgery of memorials or certificates 
of registry, &c. of lands in Yorkshire or 
Middlesex (2 Sc Anne, c. 4, s. 19; 5 
Anne, c, 18, s. 8 ; fi Anne, c. 35, s. 20 ; 7 
Anne, c. 20, s. 15; 8 Geo. II. c. 0, s. 31 ; 
11 Geo. IV. & 1 Wm. IV^ c. GO, ss. 23 and 
20) ; or of extracts from registers of mar- 
riage, baptism or burial, in order to sus- 
tain any claim to any allowance from 
the Compassionate Fund of the Navy, 
&c. (11 Geo. IV. & I Wm. IV. c. 20, 
ss. 87 in part and 88.) 

2. Subscribing false petitions to the 
secretary of the Admiralty, or personat- 
ing the representatives of deceased sea- 
men or marines, in order to procure 
a certificate from the Inspector of Royal 
Marines, &c., thereby to obtain, without 
probate or letters of administration, any 
allowance from the Compassionate Fund 
of the Navy, &c. (11 Geo. IV. & 1 Wm. 
iV. c. 20, ss. 80 and 88; 2 Wm. IW c. 
^0.) 

3. Making false affidavits, &c. in order 
to procure any person to be admitted a 
pensioner as the widow of an officer of 
the royal navy, &c. (11 Geo. IV. & 1 
'>in. IV. 0. 20, ss. 87 in part and 88.) 

4. Without authority, making or being 
possessed of instruments for making, &c. 
paiXT used by any other bank than the 

of England. (11 Geo. IV. & 1 
X 0- 00, ss. 17 and 20.) 

. Without authority, engraving, mak- 
possessed of instruments for 
aking, ^0 notes, &c. of any otlicr 
oauk than the Bank of England. (11 


Geo. IV. & 1 Wm. IV. c. 00, ss. 18 and 

20 .) 

0. Without authority, making or being 
possessed of instruments for making, &c. 
foreign bills, notes, &c. (11 Geo. IV. 
& 1 Wm. IV. c. 00, ss. 19 and 20.) 

XXI I. Transportation for any term not 
exceeding fourteen nor less than seven 
years, or imprisonment not exceeding 
three years nor less than one year. 

1. Subscribing or publishing, &c. false 
petitions to the Inspector of seamen's 
wills, in order to obtain a cheque or cer- 
tificate in lieu of probate or letters of ad- 
ministration, in cases where deceased's 
assets do not exceed 32/. and 20/. respect- 
ively. (2 Wm. IV. c. 40, s. 33.) 

XXI II. Transportation for any term 
not exceeding fourteen nor less than seven 
years, or imprisonment not exceeding 
three years, with or without hard labour 
or solitary confinement, or with both ; and 
the offender, if a male, may be once, twice, 
or thrice publicly or privately whipped, 
in addition to such imprisonment. 

1. Stealing by clerks or servants. (7 
& 8 Geo. IV. c. 29, ss. 4 and 40.) 

2. Embezzlement by clerks or servants. 
(7 & 8 Geo. IV. c. 29, ss. 4 and 47.) 

3. Receiving property, the stealing or 
taking whereof is felony, knowing the 
same to have been stolen, iStc. {7 Sc S 
Geo. IV. c. 29, ss. 4 and 54.) 

4. Boatmen and others concealing &c., 
and not reporting according to law, or 
obliterating the marks &c. on, anchors 
or other articles found by them on the 
coast, See., (provided the stealing of such 
articles on shore would amount to felony). 
(1 & 2 Geo. IV. c. 75, s. I ; and c. 70.) 

XXIV. Transportation for any term 
not excecding^b«rA'e/i nor less than seven 
years, or imprisonment not exceeding 
three years, with or without hjtfd labour 
or solitary ctmfinement, or witli both. 

1. Impairing or lightening the queen’s 
current gold or silver coin, with intent 
to make the same, when so impaired iHtc., 
pass for the queen s current gold or silver 
coin, (2 Win. IV. c. 34, ss. 5 and 19.) 

2. Stealing post letter-hags from Post- 
office packets, or unlawfully taking letters 
out of or opening such hags. (7 Wm. IV. 
& .1 Viet. c. 3(5, ss. 29, 41 and 42.) 

XXV. Transportation for any term not 
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exceeding fourteen nor less than seven 
years, or imprisonment not exceeding 
three years, with or without hard labour. 

1. Embezzlement by public officers. 
(2 Wm. IV. c. 4, c. 1.) 

2. Forgery &c. of assay marks on 
gold or silver wares ; or fradulently using 
genuine dies provided for marking such 
wares. (7 & 8 Viet. c. 22, s. 2.) 

XXVI. 'Jransportation for any term 
not exceeding fourteen nor less than seven 
years, or imprisoiiment not exceeding 
two years, with or without hard labour 
or solitary confinement, or with both. 

1. Officer of the court certifying as 
true, &c. any false copy of a previous 
conviction &c. of any ofience relating to 
the coin, where a person shall be suL).se- 
queutly indicted ibr any such offence. 
( 2 Wm. IV. c. .‘i4, ss. 9 and 10.) 

XXVII. Transportation for any tenu 
not exceeding fourteen years, or confine- 
ment not exceeding five nor less than 
three years, with hard labour. 

1. Trading in slaves either directly or 
indirectly, or entering into contracts in 
connexion therewith ; or forging certifi- 
cates of valuation, sentences or decrees 
of condemnatiou or restitution, &c. (5 
Geo. IV. c. 113, s. 10; 3 & 4 Wm. IV, 
c. 73.*) 

XXVI II. Trnmportation ^ov the term 
oi fourteen years, or, in mitigation or com- 
mutation of such punishment, the offender 
to be publicly whipped, fined or impri- 
soned, or all or any one or moi e of them. 

1. Obliterating &c. the marks denot- 
ing her Majesty's property, in any war- 
like or naval, ordnance or victualling, or 
other public stores, for the purpose of 
concealing her Majesty’s property in such 
stores. (9 & 10 Wm. 111. c. 41 ; 39 & 40 
Geo. III. c. 89, ss. 4 and 7 ; .54 Geo. Ill, 
c. 00; sySeo. III. c. 127; 50 Geo. III. 
c. 138.) ^ 

XXIX. Transportation for sei-en years. 

1, Obstructing the execution of pro- 
cess, &c. within the hamlet of Wapping, 
Stepney, or any other place within the 
limits of the weekly bills of mortality, 
wherein persons shall unlawfully assem- 
ble and associate for the sheltering them- 


* {'Igo 3 Ik 1 Viet. c. lu 


selves from their debtors, of which com- 
plaint shall have been made by a pre- 
sentment of the grand jury at a general 
or quarter sessions of the proper county. 
(11 Geo. I. c. 22, ss. 1 and 2.) 

2. Aiding the escape from officers of 
justice of prisoners in their custody for 
the purpose of being carried to gaol by 
virtue of a warrant of commitment for 
treason or felony, or the escape of felons 
on thei r way for transportation. ( 1 0 G eo . 
11. c. 3l,s. 

3. Riotously assembling, to the mim])er 
of five or more, to rescue offenders against 
the Acts relating to spirituous liquors ; or 
assaulting persons who have given &c. 
evidence itc. against such offenders, &c. 
(24 Geo. II. c. 40, s. 28.) 

4. ^Msoners for debt not delivering in 

under the Lords’ Act a true account of 
all their estate and effects, &<c.t (32 

Geo. II. c. 28, s. 17 ; 33 Geo. III. c. .5; 
39 Geo. III. c. 50.) 

,5, Damaging, &c. buoys &c. fixed to 
the anchors or moorings of vessels in the 
7’hames, with intent to steal the same. 
(2 Geo. III. c. 28, s. 13.) 

(1. Being convicted a second timej! of 
unlawfully stopping or attempting to stop 
or of otherwise preventing the conveyance 
of grain to or from any city, market-town 
or place in the kingdom. (11 Geo. ll. 
c. 22 ; 38 Geo. III. c. 9, ss. 2 and 8.) 

7. With intent to prevent the removal 
of grain, pulling down or otherwise de- 
stroying granaries, &c. (38 Geo. HI. 

C. 9, .s. 2.) 

♦ also 1 & y (Joo. IV. c. SS, s. ],vhicfi) 
iindtT certain cireumstjniees, inflicts traiisT)()rtH- 
tion for seven years, or imprisonment not ••xceed- 
inij: three years nor less tlian one year, upon per- 
sons rescuing or aiding in rescuing pris<'ners 
apprehended for felony, whilst in the personal 
custody of a constal)Ic or other person. I’lie 
tnte regards the offender in such case as an acces- 
sory after the fact, and therefore guilty of felon}’. 

T This offence appears to he incidentally r**- 
pealed by 1 & 2 Viet. e. 110, s. 119, which 
enacts tliat after the passing of that act, no pri- 
soner for debt shall petition any court for his dis- 
charge under the provisions of 112 tieo. 11. 

2H, nor shall any creditor of any prisoner petition 
any court for the t*xercise of the' compulsory 
power given against debtors under the provisions 
of that act. H 

J 11m; first offence is punisliable, on sumw'dT 
conviction, with imprisonment Wid 
for any term not exceqding threQ mp^tljs t^Pp**** 
than one month. , , >«i . 
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8. Forgery of declarations of the re- | 
turn of premiums on policies or contracts ! 
of insurance. (54 Geo. III. c. 133, s. lU ; 
54 Geo. III. c. 144, s. 11.) 

<). Forcibly rescuing otlcnders or goods' 
seized under G Geo. IV. c. 80 (for re- 
pealing the duties on spirits distilled in 
England, ike.), or otherwise forcibly op- 
posing the execution of the powers of 
that Act. (6 Geo. IV. c. 80, s. 143.) 

10. Being found in company with 
more than four persons with smuggled 
goods, or in company with only one per- 
son, within five miles of the coast, iHtc. 
with siich goods, and armed or disguised. 
(8 & 0 Viet. c. 87, s. G5.) 

11. F’orgery of the superscription of a 
post letter, with intent to avoid the pay- 
ment of postage.* (7 Wm. IV.* & I 
Viet. c. 3G, s. 34.) 

XXX. 7 rail sport at ion for any term not 
exceeding seven years. 

1 . Forgery of the seal, &c. of the British 
Society for extending the Fisheries and 
improving the Sea-Coasts of the Kingdom, 
(it Geo. III. c. 103, s. 2G.) 

2. Administering oaths intended to 
bind the person taking the same to en- 

in any seditious purpose, ike., or to 
be of any association or confederacy 
torined for any such purpose, &.c. (3 
Geo. 111. c. 123, s. 1.) 

3. Counterfeiting foreign gold or silver 
coin, not permitted to be current within 
the realm. (37 Geo. III. c. 12G, s. 2.) ' 

4. Bringing any such coin into the 
realm with intent to utter the same. (37 
Geo. in. c. 12G, s. .3.) 

5. Boatmen &c. conveying anchors 
Xc. which they know to have l)een swept 
for or otherwise taken possession of with- 
out being reported according to law, to 
any foreign port 8cc., and there dispos- 
ing of the same. (I & 2 Geo. IV. c.'7.5, s. 
l.V) 

XXXI . Transportation for seven years, 
or imprisonment for any perioil not less 
than two years. 

1. Without lawful excuse, making or 
^*ing possessed of any instrument for 
making the paper used for permits by the 
ommissiouers of Excise, or beingj^ pos- 

whicli this en- 
actment IS applicable. 


scssed of any such paper, or engraving 
&c. any plate ike. for making or print- 
ing the papc.T used ibr permits, &c. (2 
Wm. IV. c. IG, s. 3.) 

2. Without lawful excuse, making or 
being possessed of instruments Ibr making 
the paper to be used for postage covers, 
or being possessed of any such paper, or 
by any means imitating or causing to ap- 
pear in any paper the marks or threads, 
&.C. to be used in postage covers. (3 & 4 
Viet. c. 1)G, s. 29.) 

XXXII. Ihmsportaiiun for seven 
years, or imprisonment not exceeding 
four years. 

1. Forgery of certificates or bills of 
exchange mentioned in 2 Sc 3 Wm. 
IV^ c. 106 (All Act for enabling Officers, 
&c. in the Army to draw for their Half- 
Pay and Allowances). (2 & 3Wm. IV. c. 
lOG, s. 3.) 

XXXI II. 7'ransportation for seven 
years, or imprisonment for any term not 
exceeding three years nor less than one 
year, with hard labour. 

1. Forgery of the seals, stamps or 
sigiiature.s of such certificates, official or 
public documents, proceedings of corpo- 
rations, or joint stock or other compa- 
nies, or certified copies of such documents 
or proceeding, as are receivable in evi- 
dence in Parliament or in any judicial 
proceedings, or tendering in evidence 
such certificates, &c. with false or coun- 
terfeit seals &c. thereto ; or 

2. Forgery of the signature of any 
eepiity or common law judge of the Su- 
perior (/ourts at Westminster, to any ju- 
dicial or official document, or tendering 
in evidence any such document with a 
false, &c. signature of any such judge 
thereto ; or 

3. Printing copies of private acts or of 
the journals of either House of Parlia- 
ment, which copies shall falsely purport 
to have been printed by the printers to 
the Crown or either House of Parliament, 
or tendering in evidence any such copy, 
knowing that the same was not printed 
by the persons l)y whom it so purports to 
have been printed. (8 & 9 Viet. c. 113, 
s. 4.) 

XXXIV. Transportation for seven 
years, or iinprisonnient for any term not 
exceeding three yeais, witli or without 
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hard labour or solitary confinement, or 
with both. 

1. Persons employed under the. Post- 
Office stealing, embezzling, secreting or 
destroying post-letters. (7 Wm. IV. & 1 
Viet. c. .SG, ss. 2G and 42.) 

XXXV. Tra usportation for seoeji years, 
or infprisonmeiit for any term not exceed- 
ing two years nor less than one year, 
with or without hard labour or solitary 
confinement, or with both. 

1. Forgery of the name or handwriting 
of witnesses attesting the execution of 
powers of attorney to transfer any public 
stock transferable at the Bank or South 
Sea House, or any capital stock of any 
l)ody corporate ike. established by char- 
ter or act of parliament, or to receive any 
dividend in respect thereof (11 Geo. IV. 
& I Wm. IV. c, GO, ss. 8 and 2G.) ; or of 
copies of registers of baptisms, marriages,* 
or burials, directed by law to be transmit- 
ted to the registrar of tiu; diocese; or 
making false entries in such copies, &c. 
(11 Geo. IV. & 1 Win. IV. c. 60, ss. 22 
and 20.) 

2. Clerks See. of the Bank or South 
Sea House, with intent to defraud any 
person, making out dividend warrants for 
a greater or less amount than the p(*rsons 
on whose behalf they are made out are en- 
titled to. (11 Geo. IV. & 1 Win. IV. c. 
66, ss. y and 20.) 

XXXVI. Trofisporfation for seven 
years, or imprisonment for any term not 
exceeding two years, with or without hard 
labour or solitiiry confinement, or with 
both ; and the offender, if a male, may be 
once, t\dce, or thrice publicly or privately 
whipped, in addition to such imprison- 
ment. 

1. Forgery of the stamps or seals on 
hides or skins (9 Anne, c. 11 ; 10 Anne, c. 
99; fj Geo. I. c. 2, s. 9; .'32 Geo. III. c. 
143, s. 1 ; 7 & 8 Geo. 1 V. c. 28, ss, 8 and 
1 ) ; of the stamps or seals used for 
stamping or sealing cambrics or lawns, 

* As regards copies of rej'isters of marriages, it 
would appear tliat this oUVuice can now, since 
the pH.ssing of r, ft 7 Wm. IV. c. N6 (for register- 
ing oirtiis, deatljs, and marriages, in England), 
be committed with respect to such copies only as 
were transmitted before that Act came m^o opc- 
rat|ofa> G il force, howtjver, as regards 
huriai.'i. (.See die 4ytli sect. 
IV. c. s(i.) 


in pursuance of 4 Geo. III. c. 37, An 
Act for the better establishing a manu- 
factory of Cambrics and I.iawns at Win- 
chclsea, in the County of Sussex, &c. 
(4 Geo. 111. c. 37, s. 2ii ; .02 Geo. III. c. 
143, s. I ; 7 & 8 Geo. IV. e. 28, ss. 8 and 
9) ; of the stamps or seals on silk (13 
Geo. III. c. .06, s. 5 ; .52 Geo. HI. c. 143, 
s. 1 ; 7 & 8 Geo. IV. c. 28, ss. 8 and 9 ; 
1 Wm. IV. c. 17, s. 1) ; of the name or 
handwriting of the registrar of the Court 
of Admiralty or High Court of Appeals 
of Prizes, &c., to auy instruments relating 
to the money or effects of the suitors of 
those courts (53 Geo. III. c. 151, s. 12; 

7 Sc S Geo. IV. c. 28, ss. 8 and 9) ; of 

quarantine certificates (6 Geo. IV. c. 78, 
s. 25 ; 7 & 8 Geo. IV. c. 28, ss. 8 and 9) ; 
of the name or handwriting of Her Ma- 
jesty's CommissioiuTS of Woods, Forests, 
Land Revenues, Works and Buildings, 
to any draft &c. for any money in the 
Bank &c. on account of such cominis- 
sioiier.s. Sec. (7 & 8 Geo. IV. c. 28, SSw8 
and 9; 10 Geo. IV. c. 50, s. 124; 2 111? 3 
Wm. IV. c. 1, s. 1) ; or of the processMWf 
inferior courts for tl^e recovery of debts 
and damages in personal actions (7' St 3 
Geo. IV. c. 28, ss. 8 and 9 ; 7 &*' 8 Viet, 
c. 19, s. 5 in part). ’ 

2. Obstructing the execution of process, 
&c. within Suffolk Place or the Mint, in 
the parish of St. George, in the county of 
Surrey. (9 (5eo. 1. c. 28, ss. I and 2; 7Sc 

8 Geo. IV. c. 28, ss. 8 and 9.) 

3. Persons liaving preserved merchan- 
dise See. belonging to vessels wrecked 
&c. within the jurisdiction of the Cinque 
Ports, selling or otherwise making away 
with the same, or in any manner altering 
the same with interi]| to prevent the dis- 
covery or identity tlrereof by the owners. 
(1 & 2 Geo. IV. c.Jfe, s. 8 ; 7 & 8 Geo. 
IV. c. 28, ss. 8 and .9.) 

4. Quarantine officers, deserting from 
tlieir duty or permitting persons &c. to 
depart from lazarets Sec., unless by 
mission under an order in council, Sec . ; 
or giving false certificates of vessels hav- 
ing duly performed quarantine. (0 (R’O. 
IV. c. 78, s. 21; 7 & 8 Geo. IV. c. 28, ss. 
8 and 9.) 

5. Solemnizing marriages (except m 
the case of .Quakers or Jews, or by spe- 
cial licence) in any other place than a 
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church, chapel or registered office, or 
doing so in any such office in th(‘ absence 
ot* the registrar of the district, &c. (7 
& 8 Geo. IV. c. 28, ss. 8 and 9 ; 6 & 7 
Win. IV. c. 85, s. 39.) 

(). Superintendent registrars issuing 
certificates for marriage, or registering 
marriages, contrary to law ; or registi-ars 
or superintendent registrars issuing li- 
cences for marriage, or solemnizing mar- 
riages, contrary to law. (7 & 8 Geo. IV. 
c. 28, ss. 8 and 9 ; 6 & 7 Wm. IV. c. 85, 
s. 40 ; 7 Wm. IV. & 1 Viet. c. 22, s. 3.) 

7. Destroying, counterfeiting or insert- 
ing false entries in, the register-book< 
directed to be provided by tlic Act for 
registering births, deaths, and marriages 
in Kiigland ; or forging the seal of the 
register-office. (7 & 8 (ieo. IV. 15. 28, ss. 

8 and 9 ; 0 & 7 Wm. 1 V. c. 80, s. 43.) 

8. Officer of the court uttering false 
certificates of indictments and convictions 
of a previous felony ; or any other person 
signing &c, such certificates as such 
officer, &c. (7 & 8 Geo. IV, c. 28, ss. 9 
and 11.) 

9. Simple larceny, (7 & 8 Geo. IV. c. 
29, ss. 3 and 4.) 

10. Deer-stealing, Sec, where the deer 
are kept in enclosed lands. (7 & 8 Geo. 
IV, c. 29, ss. 3, 4, and 20.) 

11. D'.ier-stealing, &c. where the deer 
are kept in unenclosed lands (for a second 
offence’*') ; or offending a second time iu 
committing any other offence relating tO 
deer for which a pecuniary penalty only 
is imposed, whether such second offence 
he of the same description ii# the first or 
not. (7 & 8 Geo. IV. c. 29, ss. 3, 4, and 
2r..) 

12. Decr-stealers See, beating or 
'wounding deer-keepers. (7 & 8 Geo. IV. 
c. 29, ss. 3, 4, and 29.) 

13. Stealing oysters &c, from oyster- 
beds Sec. (7 & 8 Gea IV. c. 29, ss. 3, 4, 
and 3G.) 

14. Stealing or severing with intent 
^ steal, ore, coal &c. from niinesi &c. 
(7 & 8 Geo. IV. c. 29, ss. 3, 4, and 37.) 

!•'>. Stealing, or damaging with intent 
to steal, or maliciously destroying^ &c. 

first offence is punishable on sm^roary 
■7 fin® exceeilintt 50/,Vv(8ee 

' « 8 Oeo. IV. c. 2% a. 26.) - 


trees &c. growing in parks Sec, or 
grounds belonging to dwelling-houses, if 
the value of the article stolen or the 
amount of injury done exceeds l/., or 
growing elsewhere, if such value or 
amount exceeds 5/. (7 & 8 Geo. IV. e. 
29, ss. 3, 4, and 38 ; and c. 30, ss. 19 and 
27.) 

16. Stealing, or damaging with intent 
to steal, or maliciously destroying Sec. 
trees &c., wherever growing, if the steal- 
ing thereof or the injury done is to the 
amount of a shilling at the least, and if 
the offender has been twice previously 
convicted.* (7 & 8 Geo. IV. c. 29, ss. 3,4, 
and 39 ; and.c. 30, ss. 20 and 27.) 

17. Stealing, or damaging with intent 
to steal, or maliciously destroying &c. 
plants, vegetable productions Sec. grow- 
ing in gardens, conservatories Sec,, if the 
offender has been previously convicted of 
any of such offences. f (7 & 8 Geo. IV, c. 
29, ss. 3, 4, and 42 ; and c. 30, ss. 21 and 
27.) 

18. Stealing, or breaking &c. with 
intent to steal, glass, fixtures See. from 
buildings, or metal fences &c., belonging 
to dwelling-houses or fixed in any place 
dedicated to public use or ornament. (7 & 
8 Geo. IV. c. 29, ss. 3, 4, and 44.) 

19. Tenants or lodgers stealing chattels 
or fixtures let to be used with any house 
or lodging, (7 & 8 Geo. IV. c. 29, ss. 3, 4, 
and 4,5.) 

20. Desti’oying &c. threshing-machines, 
or engines used in any other manufacture 
than those of silk, woollen, linen, or cot- 
ton goods, or of framework-knitted pieces, 
stockings, hose or lace. (7 & 8 Geo. IV. 
c. 30, ss. 4 and 27.) 

21. Dro Wiling mines, or obstructing 
airways, shafts Sec, belonging to mines, 
with intent to damage or delay the work- 

* Tlie first, two offences ape punishable on sum- 
mary conviction only ; thf* tirst by fine not ex- 
ceeding bl. over and abovj* the value of the trees, 
itc., or amount of injury done, and the second by 
imprisonment an«l lianl labour not exceeding 
twelve cjdendar months. (St?e 7 8 Geo. IV. c* 

29, s. a9 ; and c. 3U, s. 20.) 

f nie first offence is p\misbable on siimmary 
conviction only, by imprisonment not oxceetling 
six calendar ml.nths, with orwitlionl hard labour, 
or by line not exceeding 2()/. over and above the 
value of fhe plants Sec., ot the injury done. 
(See 7 it S iieo. IV. c. 29, s. 42 ; and c. 30, a. 21.) 
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ing of them. (7 & 8 Geo. IV. c. 30, ss. 6 ; 
and 27.) 

22. Destroying or damaging engines 
for working mines, or any building or 
erections used in conducting the business 
of mines. (7 & 8 Geo. IV. c. 30, ss. 7 and 

27.) 

23. Damaging vessels otherwise than 
hy fire, with intent to render them use- 
less. (7 & 8 Geo. IV. c. 30, ss. 10 and 27.) 

24. Damaging sea-banks or the banks 
of rivers, canals or marshes,, or injuring 
navigable rivers or canals, with intent 
and so as thereby to obstruct the naviga- 
tion thereof. (7 & 8 Geo. IV. c. 30, ss. 12 
and 27.) 

2.5. Maliciously setting fire to crops of 
grain or pulse, plantations of trees, In-ath, 
fieni &c. (7 & 8 Geo. IV. c. 30, ss. 1 7 
and 27.) 

26. Offenders ordered to be confined 
in Parkhurst prison escaping or breaking 
prison, &c., after they have been already 
punished* for escaping therefrom, &e., or 
whilst in the custody of the person under 
whose charge they are confined. ( 7 & 8 
Geo. I\^^. c. 28, ss. 8 and 9 ; 1 & 2 Viet. c. 
82, s. 12.) 

27. Rescuing offenders ordered to he 
confined in Parkhurst prison during their 
conveyance there or whilst in the cus- 
tody of the person under whose charge 
they are confined, (7 & 8 Geo. IV. c. 28, 
ss. 8 and 9 ; 1 & 2 Viet. c. 82, s. 13.) 

28. Persons having the custody of sucli 
offenders, allowing them to escape. (7 S: 8 
Geo. IV. c. 28, ss. 8 and 9 ; 1 & 2 Viet, 
c. 82, s. 13.) 

29. Aiding in the escape of such of- 
fenders, or attempting to rescue them, 
although no rescue he made. ( 7 & 8 Geo. 
IV. c. 28, ss. 8 and 9 ; 1 & 2 Viet. c. 82, 
S. 13.) 

30. Destroying, counterfeiting or mak- 

* That is to say, by an addition, not exceedinj? 
two years, to the term of imprisonment for whidi 
they were subject to be confined at the time of 
their escai^ &c. ; or, if under sentence of trans- 
portation, in such manner as such persons escap- 
ing are liable to be punished. (See sect. 12.) 
By the same sec.tion attempts to break prison or 
escape from Parkluirst prison are made puni.sh- 
able with i!gpri s6hmeni not exceeding twelve 
calendar addition to the punishment of 

vvas suV>jev:t at the time to any 


ing false entries in non-parochial registers 
of births, deaths, marriages, &c. (7 & 8 
Geo. IV. c. 28, ss. 8 and 9 ; 3 & 4 Viet, 
c. 92, s. 8.) 

31. Convicts confined in the Penton- 
ville and Mil I bank prisons, being a second 
time* convicted of breaking prison or 
escaping during their conveyance to such 
prisons. (7 & 8 Geo. IV. c. 28, ss. 8 and 9 ; 

5 & 6 Viet. c. 29, s. 24 in part ; G & 7 
Viet. c. 2G, s. 22 in part.) 

32. Rescuing or aiding in rescuing 
convicts during their conveyance to the 
Pentonville and Millbank prisons or 
during their imprisonment therein. (7 Sc 
8 Geo. IV. c. 28, ss. 8 and 9 ; f) & G Viet, 
c. 29, s. 25 in part ; G & 7 Viet. c. 2f;, s. 
23 in part.) 

33. Persons having the custody of con- 
victs in the Pentonville and Miltbank 
prisons wilfully allowing them to escape; 
or any person aiding such convicts to 
escape, althongh no escape be made, or 
attempting to r(*scne such convicts, or 
aiding in any such attempt, though no 
rescue be made. (7 & 8 Geo. IV. c. 28, ss. 
8 and 9 ; 5 Sc G Viet. c. 29, s. 25 in part; 

6 Sc 7 Viet. c. 2G, s. 23 in part.) 

34. Acting as a bailiff of any inferior 
court for the recovery of debts or (ia- 
mages iu personal actions, without lavf fill 
authority (7 Sc S Geo. IV. c. 28, s#.^8 anil 
9 ; 7 & 8 Viet. c. 19, s. 5 in part). 

35. Workmen in mines J^omwall 

removing or concealing ore wWi intent 
to defraud the proprietors of sHcH' mines. 
(2 Sc 3 Viet. c. 58, s. 10.) ^ 

XXXVII. Tronsporlation Jfor seven 
years, or imprisonment ''for an^4eriu not 

* The punislunent for a first oseap«i or breach of 
prison is by an addition, not 'tjxceeding three 
vears, to the term of their imprisonmertt. (i> & ® 
Viet, o, 20 , s. 24 in part ; 6 it 7 Viet. c. 2fi, s. 22 
in part.) By the same sections of those 
attempts to break out of the Pentonville and ipn- 
bank prisons or to escape Iherefrom, arc puiliin- 
able by an addition, not ejjpleeiling twelve eal<)n«f'r 
montlis, to the terms of die offenders’ im}>l‘ison' 
ment. Also bv s(ict»isl|'' of & <5 Viet. c. 2 » 
and sect. 19 of C & 1 Viet, e, 26, convicts m 
the I’entonville and|A^ilbank pri.sons aBsaidtinif 
the governors or ^riy of thfe officers oV servant 
empfAyed then*iU;i!treilablt*, upon conviction, t 
lie imprisoned ft)r<*anV ‘term not exc*:eding t'V' 
years in addil»o«fr«A tferm for which at tat 
time of coraittittMtf feat ollence they 

ject to l)e conlltied, nud, if males, ttiay be ordcre 

corporal punishment. 
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exceeding two years, with or without 
liard labour ; and the offender, if a male, 
may be once, twice, or thrice publicly or 
privately whipped, in addition to such 
imprisonment. 

1. Child-stealing. (9 Geo. IV. c. 31, s. 

21.) ^ 

XXXVIII. Transportation for seven 
years, or imprisonment for any term not 
exceeding two years, with or witliout hard 
labour. 

1. IJigaray. (9 Geo. IV. c. 31, s. 22.) 

XXXiX. Transportation for any tenn 
not exceeding seven years, or imprison- 
ment for any number of years. 

1. Cutting away or in any way in- 
juring or concealing buoys &'c. belong- 
ing to vessels or attached to the anchors 
or cables of vessels, whether in distress or 
otherwise.* (1 2 Geo. IV. c. 75, s. 11.) 

XL. Transportation for any term not 
exceeding seven years, or imprisonment 
not exceeding two years, with or witliout 
hard labour or solitary conliiiement, or 
with both. 

1. Counterfeiting the queen’s current 
copper coin ; or, W'ithput lawful authority, 
niaki?ig or being possessed of instruments 
for counterfeiting such coin ; or buying 
or selling such coin at a lower value 
than it by its denomination imports. (2 
Will. IV. c. 34, ss. 12 and 10.) 

Xfil. Transportation for any term not 
exceeding seven years, or fine, imprison- 
ment, and such corporal punishment by 
[uihlic or private whipping, as the court 
shall direct. 

1. Slaughtering or flaying horses or 
other cattle without taking out the licence 
and giving the notice reipiired by the Act 
for regulating slaughtering-houses, or 
doing so at any other time than within 
the houi^ limited by the Act, or not de- 
laying to do so, when prohibited by the 
inspector. (2G Geo. III. c. 71, s. 8.) 


IV. Misdemeanors. 


. Misdemeanors are punishable as follows, 
VIZ.; with 

I. Transportation for life. 


lar ^ contains a simi 

buoys &c. within«Uu 
Cinque Ports, but subjects tlu 
years ^ 1^’f^nsportation not exceeding fourteei 


I. Being at large within the United 
Kingdom [after being sentenced to be 
banished under the provisions of the 
Roman Catholic Relief Act (10 Geo. IV. 
c. 7),] without some lawful excuse, after 
three calendar months from such sentence. 
(10 Geo. IV. c. 7, s. 3(5.) 

II. Jianishment for life, 

1. Jesuits or members of Religious 
Orders or Societies of the Church of Rome, 
bound by monastic or religious vow’S, 
coming into the kingdom (lo Geo. IV. 
c. 7, s. 29) ;* or 

2. Having obtained the Secretary of 
State’s licence to come, not departing 
within twenty days after the expiration 
of the time mentioned in such licence, &c, 
(10 Geo. IV. e. 7, s. 31.) 

3. Wiiliin any part of the kingdom, 
becoming a Jesuit or member of any 
Society of the Church of Itoine bound by 
monastic or religious vows. (10 Geo. IV. 
c. 7, s. 34.) 

I I I. Transportation for the term of four^ 
teen years, or, in mitigation or commuta- 
tion of such punishment, the offender to 
be publicly whipped, fined or imprisoned, 
or all or any one or more of them. 

1. Not being a contractor with the 
Commissioners of the Navy, Ordnance or 
Victualling Office for her Majesty’s use, 
selling, receiving or being po.ssessed of 
any warlike or naval, ordnance, victual- 
ling or other public stores, without being 
able to produce a certificate from the 
Commissioners of the Navy &c., ex- 
pre.ssing the occasion &c. of such stores 
being so in possession.j- (9 & 10 Wm. 111. 


• This and the next two ofl’enccs «lo not apply 
to members of l''emule St)cicties. (10 (ieo. IV. c. 7, 
8. .37.) 

f The mode in which the 3;» & 40 fJeo. Ilf. 
c. 89, s. 1, imposes the above penalties in respect 
of these oftences, is by enactin«» that persons 
who commit them shall be deemed receivers 
of stolen gfXMis, knowing,' them to have been 
stolen, anil shall, on beinij convicted thereof in 
due form of law', be transpt)rte(l beyond the 
seas, for the tenn of fourteen years, in mnnmr ns 
other receivers of stolen gtnids are directed to be 
transported by the hies and of this realm ; 

and then by sec. 7 empowers the court to miti- 
gate or commute the punishment as above men- 
tioned ; the punishment of receivers lias, how- 
ever, been since altered by tlie 7 & 8 (ieo. IV. 
c. 89, s$. 01 and ,'Sr». It, therefore, becomes a ques- 
tio|i how' far such alteration has modified tlie 
above puiiisl luent. 
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c. 41 ; 9 Geo. I. c. 8, s. 3 ; 39 & 40 Geo. 

III. c. 89, ss. 1 and 7 ; 54 Geo. III. e. GO ; 55 
Geo. 111. c. 127 ; 56 Geo. III. c. 138, s. 2.) 

2. Being a second time convicted (not 
being a contractor with the Commis- 
sioners of the Navy &c.) of being pos- 
sessed of &c. certain of her Majesty’s or 
other public stores, the being possessed 
Ac. of which would not otherwise, as the 
first offence, subject a person to transpor- 
tation. (9 & 10 Wm. III. c. 41 ; 39 & 40 
Geo. III. c. 89, ss. 5 and 7; 5-1 Geo. III. 
c. 60; 5.5 Geo. III. c. 12:^ ; 56 Geo. III. 
C. 138, s. 2.) 

IV. Tramportation for any term not ex- 
ceeding fourteen nor less than seven years, 
or fine or imprisonment, or both, such im- 
prisonment to be with or without hard la- 
bour or solitary confinement, or with both. 

1. Bankers, merchants &c. converting 
to their own use money or securities in- 
trusted to them to be applied for a spe- 
cified purpose. (7 & 8 (ieo. IV. c. 29, ss. 4 
and 49.) 

2. Bankers, rnerebants &c. converting 
to their own use chattels, securities &c. 
intrusted to them for a special purpose, 
but without authority to sell or negotiate 
&C. the Siime. (7 & 8 Geo. IV. c. 29, ss. 4 
and 49.) 

3. Factors or agents phidging goods or 
merchandise intrusted to them for sale, 
as a S' curity for money Sec. borrow'cd 
&c. by tliem. (7 & 8 Geo. IV.. c. 29, ss. 4 
and 51.) 

V. 'JhiHsportation for any term not ex- 
ceeding nor h^ss than seven years, 

or fine or imprisonment, or both. 

1. Agents intrusted with goods making 
consignments &c. thereof, without the 
authority of their principals. (5 & 6 Viet 
c. 39, 6. 6.) 

VI. Transportation for any terra not 
exceeding fourteen nor less than seven 
years, or imprisonment, with hard labour, 
for any term not exceeding three years. , 

1. Being in any land, by night, to the 
number of three or more (any of them 
being armed), for the purpose of taking or 
destroying game* or rabbits. (9 Geo. IV. 
c. 69, s. 9.) 

* For of 9 Geo. IV. c. 69, the 
word hare.s, phea.sante, par- 

..r nrj.>rgame, black game, 
• (Sec sec. 13.) 


VII. Transportation for seven years. 

1. Counterfeiting foreign copper or 
other coin of a less value than silver 
coin, not permitted to be current in this 
kingdom (for the second offence).* 
(43 Geo. III. c. 139, s. 3.) 

VIII. Transportation for seven years, 
or fine or imprisonment, or both, such 
imprisonment to be with or without hard 
labour or solitary confinement, or with 
both. 

1. Stealing, obliterating or destroying 
records or original documents belonging 
to (Courts of heeprd, &c. (7 & 8 Geo. IV. 
c. 29, ss. 4 and 21.) 

2. Stealing, destroying or concealing 
wills or other testamentary instruments, 
either during the life ()f the testator or 
after his death. (7 & 8 Geo. I\^". c. 29, ss. 4 
and 22.) 

3. Stealing title-deeds. (7 &8 Geo. IV. 
c. 29, ss. 4 and 23.) 

4. Obtaining property by false pre- 
tences, f (7 & 8 Geo. IV. c. 29, ss. 4 
and .53 ) 

IX. Transportation iov scyen years, or 
fine and imprisonment. 

1. Forgery of permits, or knowingly 
accepting or receiving forged permits. 
(2 Win. IV. c. 16, s. 4.) 

X. Transportation for seven years, or 
the like punishment as for a misdemeanor 
at common law.J 

1 . Purchasing or receiving anchors Sec. 
which have been swept for or otherwise 
taken possession of, whether the « same 
have belonged to vessels in distress or 
otherwise, if such anchors &c. have not 
been reported &c. according to law. 
(I & 2 Geo. IV. c. 75, s. 12; and c. 70, 
s. 10.) 

XI. Transportation for seven years, or 
imprisonment with or without hard la- 
bour. 

1. Assaulting officers tOn account 
the exercise of their duty' in the pr<^ 


• The punishment for a first offence is 
sonment not exceeding one year. * 

t See the 8 & 9 Viet. c. 109, s. 17, whicll 
dares that persons winning money, &c. by 
ing at canls or other games, shall be guilty o 
obtaining such money, &c. by fia^e preUuiccs, anu 
shall be punished sci^nlingly. 

+ The punishir^il^Aw^A gjifdemeanon'at coin* 
I mon law is fine 9x14 impri9pp,ment. ; , . ' 
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servatiou of vessels in distress, &c. (9 
Geo. IV. c. 31, s. 24.) 

Xn. Fine of 40/., or if the offender 
have not goods or chattels, lands or tene- 
ments to the value of 40/., then imprison- 
nient by the space of one half-year ;* and, 
l)esides the before-mentioned punishment, 
tlie offender may be imprisoned with hard 
hil»our for a term not exceeding seven 
years, or transported for a term not ex- 
ceeding seven years ; and, in addition to 
or in lieu of the before-mentioned punish- 
ineiits, may be imprisoned with hard 
labour for any term not exceeding the 
term for which he may be imprisoned as 
aforesaid; and the offender on convic- 
tion cannot thenceforth be received as a 
M’itness in any court of record, unless 
tlie judgment given against him be re- 
versed. 

1. Subornation of perjury in any of the 
Queen’s Courts of (Chancery or Courts of 
Record, or in any Leet, View of Frank- 
pledge, or Law-day, Ancient Demesne 
Court, Hundred Court, (^ourt llaroii, or 
in the Court or Courts of the Stannary in 
the counties of Devon and Cornwall ; or 
su])ornii]g witnesses sworn to testify in 
perprtuam ret memoriam.f (5 Eliz. c. 9, 
ss. .3, 4, and 5 ; 29 Eliz. c. .5 ; 21 Jae. T. c. 
28, s. 8 ; 2 Geo. II. c. 25, s. 2 ; 3 Geo. IV\ 
c. 111 ; 7 Wm. IV. & I Viet. c. 23.) 

XII 1 . Fine of 20/. and imprisonment 
for six months and besides the before- 
mentioned punishment the offender may 
1 h? imprisoned with hard labour for a term 


• It is only wlien the olTcndor is prosoentod 
’ujiUt r> Eliz. 0 . y, th:it he is lialde to this 
tioii ot these peniiUies. If pToseented at eonnnoi 
jiiw he is piitiii^liahle with lint* and imprisonment ; 
"**t may lie senteneed to the other p**naltie.s stat<*d 
above, Tli(. common 'law olVenee extends also tc 
sul)()rnation of perjury in «;i;/ jndirial proceeiliiiij. 

t 8ee also la Geo. I. c. iiU, s. *1 (made per- 
petual by yi II ay 5^5 to subornation ol 

'^"‘1 perjury, 8iC. by attorneys kc., for 
uch the court may eaiise them, after an exa- 
mation in a snmmari/ vmy, to be transporteil for 
iudictXTe”* offence does not appear to be 

„ +1 when the olTender is prost'cuted 

‘b *hat he is liable to this por- 
penalties. 'Hie piinisliment for the 
of olfence is the same Jts for snbornatioii 

in perjury at common law inwy be 

allv proceeding. IWcntions are usu- 

and ofl'ence as at common law. 

not under the statute. 


not exceeding seven years, or transported . 
^or a term not exceeding seven years ; and, 
n addition to or in lieu of the before- 
mentioned punishments, may be impri- 
soned with hard labour for any term not 
exceeding the term for which he may be 
imprisoned as afor(?said ; and the offender 
on conviction cannot thenceforth be re- 
ceived as a witness in any Court of Re- 
cord, unless the judgment given against 
him be reversed. 

1. Perjury in any of the Courts men- 
tioned above in the case of subornation of 
perjury, or by any person examined ad 
perpetuam rei memoriain. (5 Eliz. c. 9, ss. 
b and 7 ; 29 Eliz. c. 5 ; 21 Jac. 1, c. 28, s. 
8; 2 Geo. II. c. 25, s. 2; 3 Geo, IV. c. 
114 ; 7 Wm. IV. & 1 Viet. c. 23.*) 

2. Seamen or marines attempting to 
obtain their pay by means of forged cer- 
tificates of their discharge from tlie 
queen’s ships, or from hospitals or sick- 
quarters. (I I Geo. IV. & 1 Wm. IV, c. 
20, s. 89 ; 7 W m. I V. & 1 Viet. c. 23.t) 

3. Forgery of certificates of the Com- 
missioners for executing the office of Lord 
nigh Admiral, of tlic purchase or sale of 
any naval or victualling stores. (2 Wm. 
IV. c. 40, s. 32; 7 Win. IV. & 1 Viet, 
c. 23.) 

4. Making false declarations or signing 
false notices for the purpose of procuring 
marriages; or 

5. Forbidding the issue of any snper- 
iiitendeiit registrar’s certlfieate, by falsely 
representing oneself to be a person whose 
consent to such marriage is required by 
law. ((> & 7 Wm. IV. c. 85, s. 38 ; 7 Wm. 
IV. & I Viet. c. 23 ; 3 & 4 Viet. c. 72, s. 4.) 

G. Making false statements for the pur- 
pose of their being inserted in registers of 
births, deaths, or marriages. (G & 7 Wm. 
IV, c. 8G, s. 41 ; 7 Wm. IV. & 1 Viet, 
c. 23.) 

XIV. Transportation for seven years, 
or imprisonment with hard labour for any 
term not exceeding three years. 


• 'rhere is n number of public Acts, be- 
sides those menfiomnl above, by wliieh cases of 
false sweariny; are declared to be perjurv, or to be 
punishable as perjury ; luit it would have occu- 
pied tflo mueh space to have inserleti tliem here. 

f Tliis and the next four offences sulyect the 
pf'iiona committing them to llm penalties of per- 
jury. 
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1. Assaulting or obstructing persons 
duly employed for the prevention of 
smuggling. (8 & 9 Viet. c. 87, s. 66.) 

XV. Transportation for seven years, or 
imprisonment with or without hard la- 
bour for any period not exceeding three 
years ; and during such imprisonment the 
offender may be publicly or privately 
whipped* as often and in such manner 
and form as the Court shall direct, not 
exceeding tlirice. 

1. Discharging or aiming fire or other 
arms, or discharging or attempting to 
discharge any explosive substance, at or 
near the person of the queen, or striking 
or attempting to strike at the person of 
the queen, or in any other manner throw- 
ing or attempting to throw anything at 
or upon her person, with intent to injure 
or alarm the (pieeii or break the public 
peace, or whereby the public peace' may 
be endangered ; or having hre or other 
arms, or any explosive or dangerous mat- 
ter or thing near the queen’s person, with 
intent to use the same to injure or alarm 
her. (5 & 6 Viet. c. 51, s. 2.) 

XVI . Transportation for seven years, or 
imprisonment for any term not exceeding 
two years, with or without hard labour 
or solitary confinement, or with both ; and 
the offender, if a male, may be once, 
twice, or thrice publi(dy or privately 
wliipped, in addition to such imprison- 
ment. 

1. Receiving property the stealing, 
taking &c. whereof is made an indictable 
misdemeanor by 7 & 8 Geo. IV. c. 29, 
knowing the same to have been un- 
lawfully stolen, taken &c. (7 & 8 Geo. 
IV. c. 29, ss. 4 and 55.) 

2. Boatmen and others concealing &c. 
and not reporting according to law, or ob- 
literating the marks See. on, articles 
found by them on the coast (provided the 
stealing of such articles on shore would 
be an indictable misdemeanor). (I & 2 
Geo. IV. c. 75, s. 1 ; and c. 76.) 

3. Maliciously destroying the dams of 

* It may b«* a question wlicther the & 6 Viet, 
c. r>l, s. 2, nf>tw itli-stamling the provision of 1 
Geo. IV. c. ri'i, quoted aliove (p. 1S7), has not ex- 
tended the punishment of whipping to the case of 
female offenders, i -'oo Sri'-enth ilf'port of CVi’mi- 
ml Low (\>tnrnisfiionn<‘, p. 16.) 'Hw above offence 
is a liiarli miisdeineatua’. 


fish-ponds or mill-ponds, or poisoning 
fish-ponds. ( 7 & 8 Geo. IV. c. 30, ss. 15 
and 27.) 

XVII. Transportation for seven years, or 
imprisonment with hard labour for any 
term not exceeding two years. 

1. Taking or destroying game* or 
rabbits by niglit, in any land or on any 
public road, path &c., or at the openings, 
gates &c. from such land into such pul)- 
lic road &c., or entering any such land, 
by night, vt ith any instrument for tliat 
purpose (for the third ottencc).t (9 Geo. 
IV. c. 69, s. 1 ; 7 & 8 Viet. c. 29, s. 1.) 

2. Assaults on gamekeepers liy persons 
found committing any of the last-men- 
tioned olfences. (9 Geo. IV. c. 69, s. 2; 7 
A 8 Viet, c.29, s. 1.) 

XVI II. Transportation for any term 
not exceeding seven years, or imprison- 
ment not exceeding two years. 

1. Being guilty of an imlaM’ful combi- 
nation or confederacy. (37 Geo. HI. c. 
123, s. 1 ; 39 Geo. HI. c. 79, ss. 2 and 8; 
52 Geo. III. c. 104, s. 1 ; 57 Geo. 111. c. 
19, s. 2.5.) 

2. Being present at meetings for the 
purpose of drilling persons to the use of 
arms tS:c., such meetings being unautho- 
rized by her Majesty or the lieutenant or 
tMo justices of the peace of the count) 
or riding, by commission or otherwise: 
or drilling persons to the use of arms, 
&c. (60 Geo. HI. & 1 Geo. IV. c. 1, 
s. 1.) 

XIX. Imprisonment for lifcy loss of the 
offender's right hand, and forfeiture of 
his goods and chattels, and of the pro- 
fits of his lands during life. 

1. Assaulting any judge of the queen's 
courts of law or equity, or any justice of 
assize, oyer and terminer, or general gaol 
delivery, whilst acting in Ids official ca* 
pacity ; or striking any person in the pre- 
sence of any such judge or justice.J 
(Hawk. V.(L b. i.'c. 21, s. 3; Seventh 
Jieport rf the Criminal Law ConimU- 
sionersy pp. 49 and 160.) 

XX. Imprisonment for life and fcMpfeit' 


♦ For the definition of game, see p. 204, note • 
t 'Ilie two first offences are punisliable on 
mary conviction. • . 

J 'fliis and the next offence axe punishable a 
common law. 
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ure of the offender s goods and profits of 
liis lands. 

1. Rescuing prisoners being in the pre- 
sence of any such judge whilst acting^ in 
his official capacity. (Hawk. P. C. b. i. c. 
‘21, s. .') ; Sfivenlli Ueport of the Crivdmtl 
Lino (^ummissionerSf pp. 49 and I GO.) 

XXI. [mprisomtientfur lij€f and forfeit- 
ure’*' of all goods and chattels real and 
personal. 

1. lleing a second timef convicted of 
publishing fond, fantastical or false pro- 
phecies, to the intent thereby to make any 
rebellion or other disturbance tScc. within 
the queen's dominions. J (5 Kliz. c. 1 5, s. .*1.) 

XXII. Imprisonment for life. 

1. Hearing and being present at any 

other form of common prayer &c. than 
is mentioned and set forth in the Rook 
of Common Prater, having been twice§ 
previously convicted of the same. (5 & 
♦i Kdw. VI. c. 1, s. 0; 1.‘5 14 Car. II. 

c. 4, s. 24.) 

2. Clergymen of the Established 
Church using any other form of common 
prayer tSic. than is set forth in the Book 
of Common Prayer, or speaking in dero- 
gation thereof, having been twdceH pre- 
viously convicted of any such offeuce.lf 
(I Kliz. c. 2, s. (i ; 13 & 14 Car. II. c. 4, 
S.24.) 

3. Persons not having any spiritual 
promotion committing any such last-men- 
tiou(‘d offence, after their lir.st convic- 
tion** (I Eliz. c. 2, s. 8; 13 & 14 Car, 
H. c. 4, s. 24.) 


* niis forfeiture! beinj; by sUtute only, doe.s not, 
observed above, constitute llie olt'enc»* a felon 
t I’be punishment for the first oll'ence is line 
"1 bi/. and iinprisonmeiit, for one year, (f) Kliz. 

1 'J'his offence may be eonsidereil to be virtu- 
ally obsolete, 

V fhe punishment for the first offence is im- 
pnsonuieut for six months, and for tin; second ii 
one vear. 


li 'fhe punishment for the first offence is iir 
prjsonmcnt for six months, and for the secon 
year. (1 Hi/, c. y, ss. 4 and .’i.) 

Heshles beinjj imprisoned, the offender f( 
ti»e lirst offence forfeits the profits of all his sp 
ptual benefices or promotions comimr or nrisin 
one whole year next after hi.s conviction; an 
or iis sf'coud and third ofl’cnces, is to be deprive 
P ' « of all his spiritual promotions. (1 Eli: 

punishment for the first offence ia in 
Fusonment for one year. (^1 Eliz. c. 2, s. 7.) 


4. In interludes, plays &c. declaring 
or speaking anything in derogation &c. 
of the Book of Common Prayer, or com- 
pelling or causing any parson or other 
aiinister to use any other form of com- 
mon prayer &c. than is mentioned in 
the said book ; or interrupting any par- 
son or other minister in saying common 
prayer &c. in the form mentioned in the 
said book, having been twice* previously 
convicted of any such offence. f (1 Eliz. 
c. 2, s. 11 ; 13 & 14 Car. II. c, 4, s. 24.) 

XXIII. Imprisonment for any teiTn not 
exceeding twelve nor less than six month's, 
.nd the offender to be liable to such other 
punishment as may by law be intlicted 
in cases of high m'lsdemeanors.^ 

1. Publishing in English newspapers 
anything tending to excite hatred of the 
jiieeii. ^c., as having been previously 
printed in some foreign paper which has 
not been so printed. (38 Geo. III. c. 78, 
S. 24.) 

XXI Fine and imprisonment^ with or 
without hard labour or solitary confine- 
ment, or with both. 

1. Refusing to deliver up &c. post- 
letters which ought to have been deli- 
vctihI to any other person, or post-letters 
which shall have been found by the per- 
son so refusing or any other person, &c. 
(7 Wm. IV. & 1 Viet. c. .30, ss. 31 and 

XXV. Fine and imprisonment, and such 
corporal punishment by public or private 
whipping as the court shall direct. 

1. Persons who keep or use slaughter- 
houses or places, throwing into lime-pits 
&c., or destroying or burying, the hides 
of cattle slaughtered &c. by them ; or, 


* Th<* pimishmrnt for tli« first oflbncf* is fur* 
feUure of lou murks, or, if tin* offomlrr <lo not 
pay tho same w ithin .six weeks aftor liis convic- 
tion, six montlus’ imprisonment iii.sti!a<i ; aud for 
the second oflVmce is forfeiture of lou marks, or, 
if the ofl'ender do not pay the sam** within six 
weeks after Ids conviction, tvielve months' impri- 
sonment instead. (1 Eliz. c. 2, ss. fi, li), 12, and 
13 .) 

•f besides bein^ impri.soned for life, tlie person 
committing any of the above ofience.s for the 
tliinl time, forfeits all his goods ami chattel.s ; but 
tins forfeiture being by statute only, does not, a.s 
above observed, constitute the offeiice a felony. 

J The punishment for high misdemeanors at 
common law was fine, imprisonment and infa- 
mous corporal punishment ; but the punishment 
of the pillory has been wholly abolished. 
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2. Persons, generally, being guilty of | 
any offence against the Act for regulating 
slaughtering-liouses for which no punish- 
ment is expressly provided. (20 Geo. 
III. c. 71,8. 9.) ^ 

XXVI. Fincy imprisomnenty or other 
corporal punishment. 

1. Procuring or soliciting infants to 
grant annuities, &c. (53 Geo. III. c. 141, 
8 . 8 .) 

XXVII. linprisnmnent and Jine and 
ransom* to the queen. 

1 . Iking sufficient to travel, not being 
assistant to the justices, when warned to 
ride with them, in aid to resist riots, &c. 
(2 Hen. V. St. 1, c. 8.) 

2. Contemning, despising or reviling 
the sacrament of the liOrd’s Supper. (1 
Edw. VI. 0 . 1, s. 1 ; 1 Eliz. c. 1, s. 14.) 

XXVIII. Imprisonment and ransom at 
the queen’s will.f 

1. Forcible entry into lands and tene- 
ments. (5 rich. II. st. 1, c. 8 ; 15 Uiclj. 
II. c. 2.1:) 

XXIX. Imprisonment and Jine at the 
queen's will.§ 

1. Any of the clergy enacting or pro- 
mulgating &c. any constitutions or or- 
dinances, provincial or synodal, or any 
other canons, without the royal assent 
and licence. (25 lien. Vlll. c. 19, s, 1 ; 

1 Eliz c. 1, s. (i.) 

XXX. Fine abd imprisonment, 

1. Not assisting the justices to arrest 
persons holding lands &c. forcibly, after 
forcible entry made. (15 Rich. 11. c. 2.) 

2. Frauds by collectors or other offi- 
cers intrusted with the receipt, custody 
or management of any part of the public 
revenues|| (50 Geo. HI. c. 59, s. 2)j — of 
any part of the revenue of Excise. (7 
& 8 Geo. IV. c. 5.3, s. 44.) 


♦ It would appear that where a person is to 
make fine and ransom, he is not tx) pay two dif- 
ferent sums (Co.-Litt., 127 a) ; hut, iwiwdinfr to 
Dyer, p. -'i-, pk •'>, fkf' r.^nsom must be treble 
the fine at least. 

-j* That is. the w ill of the (jueen as declared by 
her represenbvtives, the judj^es, in lier courts of 
iustice. 

** t See also 4 Hen. IV. c. 8 ; 8 Hen. VI. c, 9 ; 
31 Elw.<-. n ; 21 .lae. I.c. 15. 

A That is, jJLs declared by tlie jud^ta. 

II The ofl'end.'.r \i also, on conviction, rendered 
for ever iucap^hic i»f holding ox enjoying any 


3. Persons concerned in the trans- 
mitting or delivery of writs for the elec- 
tion of members of parliament, wilfully 
neglecting or dtdaying to transmit or de- 
liver any such writ ike. (53 Geo. HI. c. 
89, s. (i.) 

4. Gaolers exacting fees from prisoners 
for or on account of the entrance, com- 
mitment or discharge of such prisoners, 
or detaining prisoners for uon-payiiieiit 
of fees.* (55 Geo. HI. c. 50, s. 13.) 

5. Furious driving, &c. by persons hav- 
ing charge of stage-coaches or public car- 
riages, not being hackney-coaches drawn 
by tw'O horses only, and not plying for 
hire as stage-coaches, whereby any per- 
son is injured. (I Geo. TV. e. 4.) 

G. Buying or selling offices, or keeping 
any place of business in any manner re- 
lating to the sale or purchase tliereof.f 
(5 & G Edw. VI. c. 10; 49 Geo. HI. c. 
12(1, s. 3; 6 Geo. IV. c. 105, s. U>.) 

7. Officers exacting fees from prisoners 
against whom no bill of indictment is 
I’ound by the grand jury, or who are ac- 
quitted on their trial or discharged by 
proclamation for want of prosecution.; 
(55 Geo. IH. e. .50, ss. 4 and 9.) 

8. Officers of Customs pr Excise by 

* They nrc also, upon cortvu’tion, rendiTtil in- 
capable of holding their olliees#. The .5.5 (leo. III. 
c. 60, s. IS, did not extend to the Queen’s Hcticii 
prison, the Kli*et, or the Marsluilsca and Palmv 
(k>urt.s. But now\ by 5 Sc H Viet. c. 22, .s. 11. 
which <'onsolidiite.s the Queen’s Bench, Fleet, ;uul 
Mardmlse.i Pri.sons, .and eiuaets tliah the Queen’s 
Bencli I’ri.son sliall, after the passing of that act, 
be v’alled the Queen’s Prison, all fees .and gratu- 
ities payable by prisoners oA their entraiuc cr 
discharge J<cc. from the Queen’.s Pri.st)n (except 
such as shall be sanctioned by the Ixmlsoftlif 
'I'n'sisury, for work and labour actually performed 
for such prisoners) are abolisljed, and any oili‘’''i' 
wIjo exacts any such fees or gratuities, or detains 
any prisoner on aceonnt of tiie uon-payment 
thereof, is nmdered incapable of holding nis ollicci 
and is guilty of a misdemeanor punishable nj 
line and imprisonment. See also the 8 8c 9 5 
e. 114, whicli explains* and amends the 55 be(\ 
III. c. .5U. 

f 'lire punishment for this and the next tv. entj- 
five otVenee.s (ji to 31 inelusivi'). is 
them by the statute.s creating them : they 
merely misdemeanors by tin* shitute.s, but as 
the common law’ punishment of fine and unpr 
aonment attaches. , i 

J Ibe oR’ender, on conviction, is also render 
ineapahle of holding his ollice. See du- ‘ 
Viet. c. 114, which explaiim and amends 
Geo. Ill, c. &0. 
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:heir misconduct causing waste, &c. in 
merchandise warehoused in warehouses 
mider the Act for permitting goods im- 
ported to be secured in warehouses with- 
.)ut payment of duty on first entry. (4 
jco. IV. c. 24, s. 72.) 

0. By false certificates or representa- 
tions endeavouring to obtain from Chel- 
sea Hospital any pension, privilege or 
advantage.* (7 Ceo. IV. c. UJ, s. 25.) 

10. Setting spring-guns or man-traps, 
except within a dwelling-house for the 
protection thereof. (7 & 8 Geo. IV. c. 
18, ss. 1 and 4.) 

1 1. Jesuits, or members of any religious 
order or society of the Church of Rome, 
bound by monastic or religious vows, 
within the United Kingdom, admitting 
any person to become a member of any 
such order or society .f (10 Geo. IV. c. 
7,s.2d.) 

12. Parish oHiccrs refusing to call 
meetings, &c. according to tlie provisions 
of the ^ct for the better Regulation of 
Vestries: (1 & 2 Wm. IV. c. (>0, s. 11.) 

13. Making fiyso answers to any of tho 
questions directetl by the Keform Act to 
be put by the returning officer at elec- 
tions of members of parliament, if re- 
quired by any candidate, to any voter at 
the time of his tendering his vote. (2 & 
3 Will. ly. c. 45, s. 58.) 

14. Itefusing to attend, &c. the Poor 
haw Commissioners (4 & 5 Wm. IV. c. 

s. 1.3) ; the Tithe Commissioners (G & 
7 Win. IV. c. 7 1, s. 93) ; or the Copyhold 
Commissioners (4 & 5 Viet. c. 35, s. 94). 

15. Forgery, &c. of protections from 
service in the navy. (5 G Win, IV. c. 
i^4,s.3.) 

16. Malting false declarations in cases 

declarations are substituted for 
oaths hy the Act for aholishiiig umieces- 
sary Oaths. (.5 & (J Wm. IV. c. G-J, s. 21.) 

1 7. Excontiag &c, renewed ecclcsiasti- 
oal leases, knowing the recital required by 
law contained therein to be false. (6.& 7 

Wm.lV.e. 20,8.3.) 

Making false statements in. .^la- 
^‘ilions required to he delivered 

— — 

si(n, also forfeits all clalm tal^en- 

or disHl iiit" 'account of service, XMjraids 

Got docs not apply to fumalUKc'ie- 


Commissioners of Stamps and Taxes be- 
fore being allowed to print and publish 
newspapers. (6 & 7 Wm. IV. c. 7G, s. G.) 

19. Making, &c. false declaration of 
being qualified to be elected a member of 
the House of Commons. (1 & 2 Viet. c. 
48, s. 7.) 

20. Frauds in assignments of pensions 
for service in her Majesty’s navy, royal 
marines or ordnance. (2 & 3 Viet. c. 51, 
s. 8.) 

21. Making false declarations touching 
any of the matters contained in the Act 
for procuring Returns relative to High- 
ways and Turnpikes. (2 & 3 Viet. c. 40, 
s. 9.) 

22. Officers of railways making false 
returns, under the Act for regulating rail- 
ways, to the committee of the Privy Coun- 
cil for Trade. (3 & 4 Viet. c. 97, s. 4.) 

23. Making false returns of corn, un- 
der the Act regulating the importation of 
corn. (5 & G Viet. c. 14, s. 42.) 

24. Making false entries in the Register 
lk)ok of Copyrights. ( 5 & G Viet. c. 45, 
s. 12.) 

25. Voters making false answers to re- 
turning officer at elections of members of 
of parliament. ( G & 7 Viet. c. 18, s. 81.) 

26. Actuaries or other persons holding 

appointments in savings’ banks, receiving 
deposits and not paying the same over to 
the managers of such babks, &e. (7 & 8 

Viet. c. 83, s. 4.) 

27. "Idle registrar of joint-stock com- 
panies or any person employed under him, 
demanding or receiving any gratuity or 
reward beyond the fees allowed by law. 
(7 & 8 Viet. c. 1 10, s. 22.) 

28. Directors of joint-stock companies 
by whom certificates of shares are issued, 
making false statements on such certifi- 
cates rus to the date of the first complete 
registration of such companies. (7 & 8 
Viet. c. 110, s. 2G in part.) 

29. Persons knowing dogs or skins of 
dogs found in their possession, by virtue 
of a search w arrant, to be stolen dogs, or 
the skins of stolen ilop (for the second 
oftence*). (8 & 9 Viet. c. 47, s. 3 in 
part.) 

♦ The first ofl’rnce is pimisliable on summary 
conviction before two or more jiisticcs bv payment 
of such sum, nut exceeding 20/., as to the justice* 
shall Moem meet. 
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30. Corruptly takiug any reward for 
aiding persons to recover stolen &c. 
dogs. (8 & 9 Viet. c. 47, s. G.) 

31. Ottences against the provisions of 
the 8 & 9 Viet. c. lOO (An Act for the 
regulation of the care and treatment of 
Lunatics), and the 8 & 9 Viet. c. 12G (An 
Act to amend the laws for the provision 
and regulation of Imnatic Asylums for 
counties and boroughs, and for the main- 
tenance and care of l^auper Lunatics in 
England), declared by those Acts to be 
misdemeanors. 

32. Using contemptuous words or ges- 
tures of or against the f|ucen.* 

33. Unlawful assemblies. 

34. Routs. 

35. Riots. 

3G. Aftrays. 

37. Conspiracy. 

38. Rribery.f 

39. Illasphcmy. 

40. Tlla.sphemous or seditious libels.J 

41. Unlawfully refusing to serve pub- 
lic offices. 

42. Executing official duties before 
taking oath of office and giving security, 
where the same are required by law. 

43. Wilfully disobeying any statute, by 
doing what it prohibits or omitting what 
it commands,’ whereby the public are or 
may be injured. 

44. Wilfully disobeying any lawful 
warrant, order or command of her Ma- 
jesty, or any court or person acting in a 
public capacity and duly autliorized in 
that behalf, where no other penalty^ or 
mode of proceeding is expressly provided. 

45. Obstructing officers in the execu- 
tion of any public office or duty. 

4G. Excess or abuse of authority by 
public officers. 

47. Extortion by public officers, 

48. Fraudulent misapplication by pub- 

* This and tlu» followinjf fifty-two oITotk-ps (2*) 
to HI inclusive) are misdemeanors at common law, 
and as sudi, puiiisliable with fine and j)npm< 
meut. (Spp the Seventh Ueport of the Oiminal 
liiiw Commissioners, ami the autliorilies Ui 
cited.) 

f See f) Sc f> Viet. c. 102, a. 20. 

J Tlicse olfenct s, when committed for a second 
time, made yjunishahle as hij'h misde- 

Btteaabiar:.’ :it!ibv b- ishmeut, by fio (Jeo. III. Sc 1 
Geo. ' ' IV- & I Wm. IV. c. 

JiitbJT VK)rtion of the puni.shracnt. 


lie officers of property under their con- 
trol as such officers. 

49. Unlawfully, and contrary to oath of 
office, disclosing matter the knowledge of 
which has been acquired in an official 
capacity. 

50. Assaulting &c. persons on account 
of anything done by them in connexion 
with any judicial proceeding. 

51. Contempts of courts of justice or 
magistrates, by uttering insulting, oppro- 
brious, or menacing M'ords, or by acts or 
gestures expre.ssed or done in the lace of 
such courts or in the presence of such 
magistrates. 

52. By force, or by violent or out- 
rageous conduct, interrupting the pro- 
ceedings of courts of justice. 

53. Tlie wilful omission by judicial 
officers to do their duty. 

54. Oppression by judicial officers. 

55. Judicial officers taking bribes. 

56. Bribing or otherwise corruptly in- 
fluencing judicial officers. 

57. Persons procuring themselves to 
^ returned as jurors, with int(*nt to ob- 
tain a verdict or any undue advantage for 
any person interested in a trial. 

58. Unlawfully preventing persons 
from serving as jurors. 

59. Jurors determining their verdict 
by any mode of chance. 

60. Witnesses refusing to be sworn or 
to give evidence in judicial proceedings. 

Gl. Unlawfully preventing witnesses 
from giving evidence in judicial proceed- 
ings. 

G2. Endeavouring to procure the com- 
mission of per jury. 

G3. Publishing statements, pending 
suits or i)roseciitions, with intent to ex- 
cite prejudice lor or against any party to 
such suits or prosecutions. 

G4. Fabricating false evidence. 

65. By di.sposing of dead bodies, with- 
out giving notice to the coroner, in cases 
where inquests ought to be taken, oh- 
structing the taking of such inquests. 

6G. Gaolers ami others, contrary h’ 
their duty, allowing dead bodies to re- 
main unburied and to putrefy, M'itho'it 
giving notice to the coroner, iu cjiscis 
whe|!e inquests ought to be taken. 

fife Challenging or provoking to 
or ta4ommit a breach of the peace. 
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«8. Open indecency in places of public 
resort or in view thereof. 

()9. Keeping gaining or other disorderly 
houses.* 

70. Arresting or otherwise obstructing 
the burial of dead bodies. 

71. Unlawfully disinterring dead 
bodies. 

72. Buying or selling wives. 

7d. Selling unwholesome provisions. 

74. Maliciously exposing persons la- 
bouring under contagious diseases in 
places of public resort. 

77). Common nuisances.f 
7(;. Corrupting wells or springs used 
by the public. 

*77. Innkeepers refusing to receive tra- 
vellers, their inns not being fully occu- 
pied at the time, and a reasonable sum 
l)eing tendered for accommodation. 

78. Battery. 

79. False imprisonment. 

81 ). Assaults. 

81. Persons maiming themselves, with 

intent to evade the discharge of any pub- 
lic duty. '0 

82. ('heats, 

8‘1. Forgery, in cases where no punish- 
ment is provided by statute. 

84. Omcealiiig treasure-trove. 

XXXI. Forfeiture., fine not exceeding 
200/. and costs of suit, mid also sucli 
further fine, and wliipping and imprison- 
ment, or any of them, in such manner 
and for such space of time as to the court 
shall seem meet. 

I. Being possessed (not being a con- 
tractor with the (Commissioners of the 
Navy, Ordnance or Victualling Office for 
her Majesty's use) of any of lier Majesty’s 
stores calk'd canvass, or bewper otlier- 


* 'I'lu* court may order bard labour for tliesc 
ofrcn(v.s. (:j (ioo. I’V. c. 114.) Skv 21 (ico. Ill, 
s. 1, l)y \vbu'h persons keeping place! 
opciicd or used for public entertainment or amuse 
or for publie debatin^j on .Sundays, and tc 
"'uch persons are admitted by paynieiif of nionej 
sold for money, are made puiiisliabb 
m ciusea of diswdtsrly Inmses, and incur tbt 
p»y.ialty of aool. for every Sumiay that sucl 
kept opem>d, ruc-overiibU: by action o 

i- See !> & 10 Wm. III. e. 7, 8. 1, which make 
*'*’^*^ of squibs or lirework.s (exc^t bj 
Drdnamaj or by the Xrtif 
the tlreinj,' thereof m anv pu’ 

»«eet, &c., a common nuisance. 


wise called btmtii^, or of any cordage 
wrought with one or more worsted threads, 
n* of any other public stores, the same not 
leing charged to be new or not more 
han one-third worn. (.99 & 40 Geo. III. 
c. 89, s. 2; .')4 Geo. 111. c. (iO; ,55 Geo, 
111. c. 127; 5G Geo. III. c. 1.98, s. 2.) 

2. Making, being possessed of or con- 
cealing (not being a contractor as last 
mentioned) any warlike or naval stores 
with the marks used to her Majesty's 
warlike, naval, or ordnance stores, or any 
other public stores. (9 & 10 Wm. 111. 
c. 41 ; 9 Geo. I. c. 8 ; 17 Geo II. c. 40 ; 
.99 & 40 Geo. III. c. 89, s. 2 ; 54 Geo. III. 
c. GO; 55 Geo. III. c. 127 ; 5G Geo. III. 
c. 1.98, s. 2.) 

XXXII. Fine not exceeding 500/., or 
imprisonment for any term not exceeding 
two years, or both. 

1. Aiding the escape of convicts from 
New South Wales or Van Diemen’s Land. 
(9 Geo. IV. c. 8.9, s. .94.) 

XXXI II. Imprisonment^ with or with- 
out hard labour, for such term as the court 
shall award. 

1. Unlawfully and carnally knowing 
girls above the age of ten and under the 
age of twelve years. (9 Geo. IV. c. 31, s. 
17.) _ 

XXXIV. Fine or imprisonment, or both, 
such imprisonment to be with or without 
hard labour or solitary confinement, or 
with l>oth. 

1. Unlawfully taking or killing hares 
or conies, in the night tinu*, in warrens. 
(7 & 8 Geo. IV. c. 29, ss. 4 and .90.) 

2. Unlawfully taking or destroying fish 
in waters runiiiiig through or in lands 
adjoining or belonging to dwelling- 
houses.* (7 & 8 Geo. IV. c. 29, ss. 4 
and ,94.) 

.9. Unlawfully destroying lurnpike or 
toll gates or houses, ke.. (7 «& 8 Geo. IV- 
c. .90, ss. 14 and 27.) 

4. Officers of the Post-Office opening or 
detaining post lettersf (7 Win. IV. X 


♦ This oftenee 4oes not extend to in the 

day-time : i)Ut persons lUmiif so unlawfully are 
liable, on sunuiuu'y eoiivietion, to forfeit any sum 
not exceeding; Ul. 

•f- This oll'eneo does not extend to (amon^fst 
other exeej tions coMlaiiied in the Ael) the t)pen- 
ins: or detaiinn,!,' of letters in obetlicnce to an ex- 
pn'«.8 warrant in writinj; iiudt'r the Jiand of one 
of the principal secretaries i>fstjde. 


1*2 
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1 Viet. c. 36, ss. 2.'> and 42) ; or stealing, • 
embezzling or destroying printed votes 
or proceedings in parliament, or news- 
papers, or other printed papers sent by the 
post, without covers or in covers, open at 
the sides. (7 Wni. IV. & 1 Viet. e. 36, ss. 
32 & 42.) 

XXXV. Fine, or imprisonment^ or both, 
such iniprisoninent to be with or without 
hard labour. 

1. Forgery of hackney-carriage plates 
(1 & 2 Win. IV. e. 22, s. 25) ; of stage- 
carriage plates (2 & 3 Wm. IV\ c. 120, s. 
32 ) ; or of the licences or tickets of drivers 
of hackiiey-erirriages, drivers or conduc- 
tors of stage-carriages, or watermen (1 & 

2 Viet. c. 79, s. 12). 

2. Frauds in applying for hackney- 
carriage or stage-carriage licences. ( 1 & 2 
Win. IV. c. 22, s. 33 ; 2 & 3 Wm. IV. c. 
120, s. 10.) 

XXXVI. Fine or imprisonmcnly or 
both. 

1. Compounding offences,* or ollier- 
wise olVemliiig against tlie provisions of 
the 1 8 Fliz. e. o (An Act to redress dis- 
orders in common informers). (18 Filiz. 
c. 5, s. 4; 27 Eliz. c. 10; 56 Geo. III. 

C. 138, s. 2.) 

2. Resisting the execution of any legal 
process, execution or extent, taken out by 
persons having debts owing to them from 
persons residing within the Wliilefriars, 
Savoy, Salisbury (kairt, Ram Alley, Mi- 
tre Court, Fuller’s Rents, Ha Id win’s Gar- 
dens, ISIontague C3ose, or the Minories, 
Mint, Clink, or Deadman’s Place. (8 8c 9 
Wm. III. c. 27, s. 1.5 ; 56 Geo. III. c. 138, 
s. 2.) 

3. Illegal brokerage, (53 Geo. III. c. 
141, s. 9. ) 

4. Persons having the custody of of- 

fenders ordered to be coiilined in Park- 
hurst Prison, or Pentonville or Millbank 
Prison, carelessly allow ing such offenders 
to escape. (I & 2 Viet. c. 82, s. 13 : 5 6 

Viet. c. 29, s. 25 in part; 6 & 7 Vict.c. 20, 
s. 23 in part.) 

5. Offences against the Foreign Enlist- 
ment Act. (59 Geo. III. c. 69, s. 2.) 


* ptiiiishinent, the oiremler, 

upon (^n|iDn, is for ever disaliled 0) porsm, or 
Vje it' :my suit or informiition 

upon ;4^PPPS|te, popular or pt'naRaud also forfeits 
lOA, ^^WMiDle bv 'o;tion of del 4 or informalion. 


6. Unlawfully taking unmarried girls 
under the age of 16 years out of the pos- 
session of those who liavc the lawful 
charge of them. (9 Geo. I V. c. 31, s. 20.) 

7. Arresting clergymen on civil pro- 
cess while employed about the perform- 
ance of divine service, (9 Geo. IV. e. .31, 
s. 2.3.) 

8. Frauds by Excise officers in the 
granting of permits, or in the perform- 
ance of their duties in relation to the 
same.* (2 Wm. IV. c. 16, s. 15.) 

9. Altering, destroying, counterfeit- 
ing or trafficking in tlie register-tickets 
w'ith w hich merchant seamen are required 
to provide themselves. (7 «fc 8 Viet. c. 1 12, 
S. 21.) 

11). Making false answers to questions 
hy tlie registrar of seamen, ^te., with 
reference to the granting of such tickets. 
(7 & 8 Viet. c. 112, s. 22.) 

11. Masters of merchant ships, without 
the sanction of the consul, &c., discharg- 
ing or abandoning abroad persons be- 
longing to their sliips or crew s, or, in case 
||jiy sueh person sliould desert abroad, 
neglecting to notify the same in writiug 
to such consul, &c. (7 & 8 Viet. c. 112, s. 
46.) 

12. Masters, mates or other officers ot 
nierehant sliips, wrongfully forcing on 
shore, or leaving behind on sliore or nt 
sea, persons belonging to their sliips or 
crews, before the completiou of the voy- 
ag<* for wliieltsucli persons were engaged, 
or the return of tlieir ships to the United 
Kingdom. t (7 & 8 Viet. c. 112. s. 47.) 

1 .3. Masters of merchant ships omitting, 
when required by the consul, t<e., on llie 
complaint of three or more of their cre'V, 
to provide projx^r provisions, water or 
medicines, or tlie reipiisite (juantity there- 
of, or using any provisions, &c. which the 
consul, vXec. shall have signified to he unfit 
for use or inappropriate. (7 & 8 Vicb c. 
112, s. 57.) 


* Th<* oflrnder, on ronvirtion, is .ilso rendon'il 
incapHblo of liuldinj' any oflicf or ydact* in or relut- 
ingtoauy of the rt.*vcriiie.s of the I’niled King 
doni. 

i* .S<*c also 9 (too. IV. r. .'ll, s. 30, wliirj' 
makos it a inisdenKninor, punishablo with 
sonm<*nt for such term a.s the court sh.ill award, in 
mjistcrs of morebant ships to force on shore or 
fuse to bring home all such of the men wlini” 
they carried out as are in a comlition to return- 
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XXXVII. Imprisonment for three 
years, and fine at the queen’s pleasure.* 

1. Champerty. (3 Edw. I. c. ii.*); 13 
Edw. I. St. 1, c. 49 ; 28 Edw. 1. st. 3, c. 

11 ; 33 Edw. 1. st. 2 ; 33 Edw. I. st. 3; 4 
Fidw. III. c. 11 ; 20 Edw. III. c. 4 and 
0. 5; 7 Rich. II. c. ir > ; 32 Hen. VIll. 
c. 9.) 

2. Maintenance. (3 Edw. I. c. 28 and c. 
33-, 33 Edw. I. st. 3; I Edw. lll.^st. 2, c. 
14; 4 Edw. 111. c. 11 ; 20 Edw. III. c. 4 
and c. 5 ; I Rich. II. c. 4 and c. 7 ; 7 Rich. 

H e. 15 ; 32 Hen. VIII. c. 9.) 

XXXVIII. Great forfeiture. 

1 . Disturbing any to make free election. 
(3 Edw. I. c. .5.) 

XX X I X. To be adj udged incapable and 
disabled in law to have or enjoy any 
office or employment, ecclesiastical, civil 
or military, or any part in them, or any 
profit or advantage appertaining to them ; 
and if the oflender at the time of being 
convicted enjoy or possess any otfice, 
place or employment, the same is made 
voiiL ^ 

1. ‘Having been educated in or pr(^ 
fessed Christianity within this realm, 
asserting that there are more Gods than 
one, or denying the (.hristian religion to 
be true or the Scriptures to be of Divine 
imlhorlty.f (9 & 10 Win. III. c. 32, s. 1 ; 
55 (loo. III. c. IfiO, s. 2.) 

XL. Imprisonment and hard labour for 
ail) ])eriod not exceeding three years. 

1. Insolvent debtors or petitioners for 
lirotection from process, omitting in their 
*<0110(111108 any property, or retaining or 
cveopting out of such schedules, as neces* 
«i ri(.*s, property of greater value than 2o/. 

* Thiit is, fas jlpclsireil by thp 'I'liis 

ptitiisIwntMit is taken from aa l'^dw. l! st. a (Statute 
"I t lurnperty) ; l)ut see the other Arts referred 
llu' repeal of the olVences of ('l)ainp«*rty and 
• uinitenanre is reeommended by tlie ('rimiiud 
^-?''‘rt>issioners. (See tlndr idlfh It^port.) 

•V . *1 olTenee the above i^x-nalties may be 

'■(•ucyt’d against by rennneialiim of sucli erroneous 
'>piiuoij.s in the same Court where the oflender 

as convicted, within four months after such con- 
(s. 

th / ? P‘‘rson he a second time convicted of any of 

e Hoove oflenc(»s, he is to he imprisoned for three 
disidded to sue, &c, in any ccHUrt 
or » Y or to he j^mardian of anv child, 

administrator of any pciwH^ or 
of!;' b’satiy or deed of jfift, or to bear any 

for ev« " milibiry, or bcnelice eccloaiaiitical, 

ever within the realm, (s. 1.) 


with intent to defraud tlicir creditors. 
(1 & 2 Viet. c. no, ss. 99 and 121 ; 7 & 8 
Viet. c. 9fi, s. 30.) 

XLI. Imprisonment for any tenn not 
exceeding three years, with or without 
hard labour or solitary confinement, or 
with both. 

1. Heing possessed of thret^ or more 
'pieces of comiterfeit coin intended to pass 
for tlie queen’s current gold or silver 
coin, knowing the same to be counterfeit 
and with intent to utter the same. (2 Win. 
IV. c. 34, ss. 8 ill part and 19.) 

XLI I. fmprisonment with hard labour 
for any term not exceeding three years, 
either in addition to or in lieu of any 
other punishment or pi nalty which may 
be inflicted upon the offender. 

1. Being arnu'd, assaulting Excise 
ofl'u'ers whilst searcliing I'or or seizing 
commodities forfeited under any Act re- 
lating to the Excise or Cnsloins, or whilst 
endeavouring to arrest offenders. (7 & 8 
(ieo. IV. c. 53, ss. 40 and 43.) 

XLI 11. Imprisonment for any term not 
exceeding three years, with or without 
hard labour. 

1. Bankrupts or immibors of incorpo- 
rated commercial or trading companies 
which shall be adjudged bankrupt, falsi- 
fying or destroying their books, ^c., with 
intent to defraud their creditors. (5 & fi 
Viet. c. 122,s.34; 7 & 8 Viet. c. Ill, 
s. 30.) 

2. Publishing or threatening to publish 
libels, &c. with intent to extort money, 
itc. (fi & 7 Viet. c. 9(5, s. 3.) 

XLIV. Imprisonment for one year and 
grievous fine at the (pietai’s pleasure; 
or if the offender liave not whereof, im- 
prisonment for three years. 

1. Misprision of felony by sheriff's, 
coroners, or other bailiffs. (3 Edw. 1. 
c. 9.) 

XLV. Imprisonment for one year and 
grievous line ; or if the off ender have not 
whereof, imprisonment for two years. 

1. Bailiff’s not being ready, on the hue 
and cry, to arrest felons. (3 Edw. I. c. 9.) 

XL VI. /mprisonmetit with or without 
hard labour for any term not exceeding 
two years, and fine, if the court shall 
think fit ; and Ihe oflender may be re- 
quired to lind sureties for keeping the 
peace. 
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1. Assaults with intent to commit 
felony, or on any peace or revenue officer, 
or with intent to resist the lawful appre- 
hension or detainer of any person, or in 
pursuance of any conspiracy to raise the 
rate of wages (9 Geo. IV. c. 31, s. 2.5) ; 
or on special constables* (9 Geo. IV. c. 
31, s. 25; 1 & 2 Win. IV. C. 41, s. 11). 

XL VI I. Fine and imprisonment not* 
exceeding two years. 

1. lleing present at meetings unautho- 
rised by her Majesty &c., for the pur- 
pose of being drilled to the use of arms, 
or, at any such meetings, being so drilled. 
(bO Geo. III. & 1 Geo. IV. c. I, s. 1.) 

2. Maliciously publishing defamatory 
libels, knowing them to be false. (0 & 7 
Viet. c. 9f>, s. 4.) 

XLVni. Imprisonment for any term 
not exceeding two years, with or without 
hard labour or solitary confinement, or 
with botli. 

1. Soliciting the commission of any 
felony or misdemeanor punishalde by the 
Post-Office Acts. (7 Win. IV. & 1 Viet, 
c. 3ii, ss. of) and 42.) 

XLIX. Imprisonment with hard labour 
for any term not exceeding two years. 

1. Personating voters at elections of 
members of Parliament, (fi & 7 Viet. 
C. 18, s. 83.) 

L. /mprisonme?it with or without 
hard labour for any term not exceeding 
two years. 

1. Women, by secret burying &c., 
endeavouring lo conceal the birth of 
children of which they have been de- 
livered. (9 Geo. IV. c. 31, s. 14.) 

2. Ilaiikrupt, within three months next 
preceding his bankruptcy, obtaining 
goods on credit under the false pretence 
of dealing in the ordinary course of 
trade. (5 & 6 Viet. c. 122, s. ‘15.) 

3. Drunkenness or other misconduct of 
servants of railway coinpanies.f (3 & 4 
Viet. c. 97, s. 13.) 


• AssatiUs on special constables may also be 
punish(Ml on summary conviction before- two jius- 
tices, (See 1 Si y Wm. IV. c. 41.) 

f 'Hiis olFence may be punished on summary 
conviction, v\ifh im}»rjs()iiment not e'ceedinif two 
calendar month ; or line not exceedinjf nV., if the 
ju.sri'-e co:.( plaint is made shall 

think fl tj jpHf-cide upon it, instead of sending tlie 
odcnd^flDr trial at tin- Quarter'Sessions. 


LI. Imprisonment for a term not ex- 
ceeding two years. 

1. Embarking on board slavers in the 
capacity of petty officers, seamen, &c. 
(5 Geo. IV. c. 113, s. 11 ; 3 &4 Wm. IV. 
c. 73.) 

2. Doing anything to obstruct carriages 
on railways or to endanger the safety of 
persons conveyed upon the same, (3 & 4 
Viet. c. 97, s. 15.) 

LII. Imprisonment for one year, and 
such further punishment by fine or im- 
prisonment, or both, as to tlic court shall 
seem most proper, and the oflender to 
give sureties for good behaviour and to 
be further imprisoned until they be given. 

1. Witchcraft, fortune-telling vS:c., or 
pretending to discover where property 
supposed to be stolen or lost may be 
found. (9 Geo. II. c. 5, s. 4; 50 Geo. III. 
0. 138, s. 2.) 

LI 11. Finc^ or Imprisonment not ex- 
ce(‘ding eigliteen months, or botli, with or 
without hard labour. 

1. Dog-stealing (for the second of- 
fence*). (8 & 9 Viet. c. 47, s. 2 it 
part.) 

LIV. Forfeiture of goods and chattels 
real and personal,! and if the offender 
have not goods and chattels to the value 
of 2(i/., then, in addition, imprisoHmeut 
for one year. 

1. Maintaining the authority, spiritual 
or ecclesiastical, of any foreign prince or 
state claimed within this realm or any of 
the dominions under the queen's obei- 
sance before the passing of the 1- Eliz. 
c. l.| (I Eliz. c. 1, ss. 27 and 28 ; 7 Sc ^ 
Viet. c. 102.) 

I.iV. Imprisonment for any term not ex- 
ceeding one year, wdtlii or without hard 
laliour or solitary confinement, or with 
both. 


* 'I'hc first olTonce is punishable on sunuaao 
conviction lu-f'oro two or more justices with 
prisonment not exceeding six calendar months, 
with or without hard labour, or w'ith forfeiture n<H 
exceeding not. ovi-r and above the value of thi* 
dog, as to the justices shall seem me<*t. 

t 'I’his forfeiture, being by stiitut<*, does not, a 
al)Ove observed, constitute the oll’ence a felonv. 

f The repeal of this ollVnce is recommended hy 

the Commissioners for revising and consolid«tt|ir 
the Criminal Iaw. (St*e tlieir Keywrt on penalty’s 
and disaVnlities in regard to religious opinions, 
dated 3Uth May, 1845.) 
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1. Uttering counterfeit coin intended 
to pass for the (pieen’s current copper 
coin, or being possessed of three or more 
pieces of such coin with intent to utter 
the same. (2 Win. I V. c. ;.i4, ss. 12 and 19.) 

LVI. JmprimnmeM for any term not 
exc(V(ling one year, or fine, or both. 

1. Maliciously publishing defamatory 
libels. (G & 7 Viet. c. 9G, s. 5.) 

L V 1 1 . Sul ilan/ imprisonment for a space 
not exceeding twelve nor less than three 
calendar months.* 

1. Persons having hired stocking- 
frames, unlawfully disposing of them 
without the consent of the owners. (28 
Geo. III. c. 5;), s. 2.) 

2. Knowingly receiving or purchasing 
such stocking-frames so unlawfully dis- 
posed of (28 Geo. III. c. 55, s. 3.) 

LVUI. Fine of lOO/. or imprisonment 
with hard labour for any term not ex- 
ceeding one year, at the discretion of the 
court. 

1. Making signals between sunset and 
sunrise from the 21st of September to the 
1st of April, and between 8 p.in. and 6 
a.m. at any other time of the year, for the 
purpose of giving any notice to persons 
on board smuggling vessels, whether such 
|)er.‘^ons be or be not within distance to 
notice such signals. (8 & 9 Viet. c. 87, 

s. GO.) 

LIX. Fine of 500/., and the ofiender to 
be rendered incapable of holding any office 
or place under the crown. 

1. .Judges and other officers or persons 
ilemaiiding or taking any money or other 
tiling of value for anything done or pre- 
tended to he done under any Act relating 
to bankrupts, beyond what is allowed by 
such Acts.^ (1 & 2 Wm. IV. c. 5G, s. .58.) 

2. Masters in Chancery, or persons 
holding offices in the C’ourt of Chancery, 
or uiidi r any of the officers thereof, de- 
ouiiiding or taking any emolument or 
other thing of value, other than is allowed 
to he taken for anything done or pre- 
bi^d to be done relating to their oflices 

* But see 7 Wm. IV. & 1 Viet. c. 90, 8. 5, 
Much limits the time for whicli tlie courtmay^or- 
'Tsoiu^try confinement to a period not lonj'er than 
le month at a time, or three niontiis in a year. It 
is question wliether the aliove pimishlteent 

l,y tliat enactment, being expresidy Ui- 
no (li parliament, and the court havitig 


or employments.* (3 & 4 Wm. IV. c. 
94, s. 41.) 

LX. Imprisonment for six months. 

1. Mayors, bailiffs, or other chief 
officers of towns corporate, designedly 
hindering the election of other mayors, 
&c. in the same towns corporate. f (11 
Geo. I. c. 4, s. G.) 

2. Brokers, not being trading gold- 
smiths or refiners of silver, buying or 
selling bullion or molten silver. (6 & 7 
Wm. III. c. 17, s. 7.) 

3. Persons suspected of buying or sell- 
ing unlawful bullion, in whose possessioa 
such bullion shall be found, not proving 
upon their trial for melting the current 
coin of the realm, ]>y one witness at the 
least, that the same was lawful silver 
and not current coin, nor clippings there- 
of. (G & 7 Wm. III. c. 17, s. 8 in part.) 

LXI. Half a year's imprisonment, and 
ransom at the queen’s willj. 

1. Marshals of the Queen’s Bench suf- 
fering prisoners indicted for felony who 
have removed the same indictment before 
the queen to Meander out of prison by bail 
or without. (5 Edw. III. c. 8.) 

liXll. Imprisonment for any period not 
exceeding six months, and the offender, 
if a male, may be put to hard labour, or 
be once, twice or tlirice privately whipped, 
in such manner as the court shall direct. 

1. Maliciously damaging any thing 
kept for the purposes of art, science, or 
literature, or as an object of curiosity, in 
any museum or other repository, which 
is at all times or from time to time open 
to the public or any considerable mimlxtr 
of persons, either by permission of the 
proprietor or by payment of money, or 
any picture, statue, monument or painted 
glass in any place of public worship, or 
any statue or monument exposed to pub- 
lic view. (8 & 9 Viet. c. 44, s. 1.) 

LXI 1 1. Imprisonment for any time not 
exceeding six calendar months. 

1. Making false declarations under the 
provisions of the Act for regulating the 

♦ In the case of ofllcers of the Ckmrt of Chan- 
cery, the statute also provides that they are to be 
removed from their otiices or em])loyments. 

f .Such ofleriJers are also ilisabled to hold any 
oflice bclonj^inf? to tlie same corporations. 

For the meaning of ransom and queen’s will, 
sec above, p. 20H, notes ♦ f. 
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manner of making surcharges of the 
duties of assessed taxes.* (50 Geo. III. 
c. 105, s. 9.) 

LXIV. Fine not exceeding 100?. and 
three months’ imprisonment. 

1. Procuring the consent of more than 
twenty persons to any petition or other 
address to the queen or either house of 
parliament, for alteration of matters es- 
tablished by law in clmrch or state, with- 
out the previous order of three or more 
justices, or the majority of tlie grand jury 
of the county, where the matter arises at 
the assizes or quarter-sessions, or, if arising 
in liondon, of the lord mayor, aldermen, 
and commons, in common council as- 
sembled ; or, upon pretence of presenting 
any petition or other address, being ac- 
companied with excessive numher of 
people, or at any one time with above ten 
persons.f (l.‘l (’ar. II. c. 5, s. *2.) 

LXV. Fvie not exceeding 20/., or im- 
prisonment with or without hard labour 
or solitary eonlinement, or with both, for 
any term not exceeding three calemlar 
iiiomhs, or both. 

1. Unlawfully dredging for oysters. 
(7 & S Geo. IV. c. 29, ss. 4 and .36.) 

LX VI. J/nprisonment for any term not 
exceeding three months, or fine not ex- 
ceeduig 50/. 

1. Offending against the provisions of 
the Act for regulating schools of anatomy. 
(2 & 3 Win. IV. c. 7.5, s. 18.) 

LX VII. Fuie not less than 20/., and im- 
prisonment with or without liard labour. 

1. Neglecting or disobeying the orders 
of the Poor Law Commissioners or assist- 
ant commissioners, having been twice 
previously convicu.^d of so doing.J (4 
Sa 5 W’m. IV. c. 76, s. 98.) 

LXVMIl. Inipris(mment until the of- 
fender brings into court him which was 
the first author of the tale, and, if he can- 

• Hesides tho nbovt* pnnislnnpnf, the offender 
is also to he fiiie<l Jiny sinn not exoeedinjj treble 
the amount ot* duty for which he shall have been 
cliar:,M‘d, as the court shall order, (sec. W.) 

-f- L)rd .ManstieUl declared it i,o be the iinani 
mous opinion of the court, that neither the Bill 
of Ki^dits (' W'm. iv Mary. >. ss. *?. c. 2) nor 
any other Act l;;id r^'iealinl I a I’ar. II. c. and 
tliat it waf full lorce. — - I-ord t», (Jordon, 
DoiiKLtM|r, 

jjlt and second offenc^isare punishable 
^‘conviction only. 


not find him, such punishment as tlie 
council shall advise. 

1. Scaudalum inagnatum. (.3 Edw. I. 
c. 34 ; 2 Rich. 11. st. 1, c. 5 ; 12 Rich. 11. 
c. 11.) 

LX T X . Forfeit ure of 1 00 /. 

1. Members of incorporated conimer- 
eial or tratliiig compimies against which a 
fiat in bankruptcy has issued (not being 
the persons ordered to prepare the balance 
slieet), or any other person, wilfully con- 
cealing the estate of such companies.* (7 
& 8 Viet. c. Ill, s. 17.) 

LXX. Fine of 40 /. 

1. Disturbing any religious assembly 
allowed by law. (1 Wm. & Mary, e. 
18, s. 18; 31 Geo. TIL c. 32, s. 10 52 

Geo. 111. c. 15.5, s. 12.) 

LXXl. Fine or imprisonment. 

1. Embracery. (6 (ieo. IV. c. 50, s. 61.) 

I AXIL Fine according to the trespass. 

1. Illegal distresses. (52 Henry III, 

cc. 1, 2, 3, 4; 3 Edw. I. c. 16.) 

LXXIII. Fine, and ransom at the 
queen’s will and pleasure. J 

1. .Judges or clerks rasing rolls, chang- 
ing verdicts, /tc. whereby eiisiicth dishe- 
rison of any of the parties.§ ('S Ricli. II. 
c. 4.) 

2. Frauds by persons holding commis- 
sions to compound for tlie payment of 
first-fruits. II (26 Hen. VI 11. c. 3, s. 
4 ; 1 Eliz. c. 4, s. 24.) 

J AX I V. Grievous Jine to the queen. 

1. Not being ready and apparelled at 
the smnmons of sheriffs and the cry of 
the country, to arrest felons, when need 
is, as well within franchise as without.^ 
(3 Edw. I. c. 9.) 

• Such offenders iilsi) forfeit double the value 
of tlu* estate concealed. 

-f The punishment by 1 Wm, Mary, c. 1^, 
s. IH (the llissenters’ Toleration Act), and .'ll (leo. 
III. c. :t2, s. 10 (the K. (.’atholic 'roleration Act), 
wa.s 20/ only. As ref,nmls the former there* is no 
doubt that 52 ((eo. III. p. 155, which w'as passed 
for the relief of I*rotest.mt Dissenters, has super* 
w*ded it ; but it may be a question whether, TJi»t.* 
witlKslandinp; the generality of its terms, it has 
superseded the provision of 31 Geo. III. c. 32, »• 
10 . 

J For the meauinf; of ransom and queen's will 
and pleasure, see p. aoK, notes * f . 

5 The offender must ^so satisfy the party. 

II The offender also forfeits his oiiice of depu- 
tation. 

|ir If uefault be found in the lord of the frau- 
chise, the queen may seize his franchise. 
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LXXV. Grievous punishment, 

1. Justices’ marshals taking money 
wrongfully from successful suitors or 
jurors, prisoners or others attached upon 
pleas of the crown.* (d Edw. I. c. 30.) 

LX XVI. Punishment at the queen’s 
will.f 

1. Extortion by sherifts and other 
(lueen’s officers. (3 Edw. 1. c. 2(1 ; 1 
Hen. IV. c. 11.) 

LXXVIl. Fine not exceeding 100/., 
at the discretion of the court. 

1. Otfences against the act for a!)olish- 
ing the truck system in certain trades. 
(I & 2 Wm. IV. c. 37, s. 0.) 

LXXVIII. To />eat the queen’s will of 
body, lands, and goods, thereof to be done 
as shall please her. 

1. Justices being found in default in 
any of tlui points contained in the oath 
re^juired to be taken by them. (18 Edw- 
Iir. St. 4; 20 Edw. III. c. 1.) 

LX X I X. Forfeiture of twenty shillings 
for every offence. 

1. Drovers, horse-coursers, waggoners, 
butchers, higglers or tlieir servants, tra- 
velling or coming into their inns or lodg- 
ings upon the Lord’s Day.J (29 Car. II. 
c. 7, s. 2.) 

1 A X X. Forfeit are of 5.9. 

1 . Pers(nis of the age of fourteen or up- 
wards, doing or exercising any worldly 
lal)our, business or work of their ordi- 
nary (billing on the Lord’s Day (works of 
necessity and charity only excepted).^ 
(29 Car. II. c. 7, s. l.)|| 

• Such oflL'nilenfi aro also to pay to the coni- 
plai?iants trebk* the valm* of wbat tlioy so rfceivt*. 

t For thu meaniii;' of qiie«’n's will, .see note f , 

p. 

+ The above ofTence (lo(?s not apply to the 
'jrivors of Ilsh-caTria^je.s or of horses refiiniinir from 
'irawinir tish-earriai'es, used f»)r tlie conveyance of 
under the provisions of 2 Geo. III. c. lii, 
an Act for the better supplying the cities of 
iiondou and Westminster with tish. (See section 
7 of that. Act.) 

I’ersons committing thi.s and th<* next offence 
ynay be proccetled against either by indictment or 

a summary way before a magi.strate. 

$ As to other exceptions See 29 (.’ar. 11. c. 7, 
»• ; 10 & 11 \Vm. III. c. 24, .s. 14 ; 3 Geo. IV. 
‘'• loo, 8. Ifi; 0 &'7 Wm. IV. c. 37, s. 14 ; 7 & 

Geo. IV. c. 75, .ss. 42-50 ; 1 & 2 Wra. IV. c. 
-2, 8. 37. ’ 

II Ky the same section of 29 Cair. II. c. 7, 
^tsons also w ho publicly cry or expose to sale 
' y wares or chattels on tlie Lord's Day, are to 
forfeit the same. 


Besides the misdemeanors above enu- 
merated, there are several olfeiices against 
the EsLihlished Church which are indict- 
able, hut the penalties for wdiicli may be 
relieved against by complying with the 
provisions of wbat are commonly called 
the Toleration Acts. These oll'ences con- 
sist of 

1. The forbearing to resort to one’s 
parish church on Sundays or other holy 
days, without some lawful or reasonable 
excu.se for being absent, which constitutes 
the offender on conviction a recusant con- 
vict, and renders him liable to forfeit \ 'ld. 
for every such offence, to the use of the 
poor of the parish where the offence is 
committed ( 1 Eliz. c. 2, s. 14), and, in 
addition thereto, to pay into thcExchequer 
after the rate of 20/. for every month 
which shall be contained in tlie indict- 
ment upon which he is convicted ; and 
also, having been once convicted, to for- 
feit without further indictment or convic- 
tion 20/. to the queen for every month of 
so forliearing (29 Eliz. e. 0, s. 4 ; 3 Jac. L 
c. 4, s. 8). He also, previously to the 
passing of the 7/^8 Viet. c. 102, which 
repealed the Acts imposing them, became 
liahleto numerous disabilities, amounting, 
in effect, to outlawry. A Roman Catholic 
who so foi'hore to resort to iiis parish 
church bt‘came on conviction a Popish 
recusant convict, and liable to additional 
penalties and disabilities beyond those 
which attached to recusants convict. The 
offence has, however, been repealed by 
the belbre-meutioued Act of the 7 Viet, 
c. 102, as regards Roman Catholics. 

2. The relieving, harbouring or keep- 
ing recusants in the house, the penalty 
for every month of doing whicli is lo/. 
(3 Jac. 1. c. 4, ss. 32 and 33.) The 7 & 8 
Viet. c. 102, also repealed this offence so 
far as it related to Popish recusants. 

3. Schoolmasters teaching in private 
families without licence from their arch- 
bishop, &c., and before subscribing a de- 
claration of their conformity to the 
Liturgy ; for doing which they are liable, 
for the first ofience, to suffer three 
months’ imprisonmeut, and for everj 
second and other offence the like impri- 
sonment, and to forfeit 5/. to the queen. 
(13 & 14 Car. II. c. 4, ss. 11 and 12; 
I Wm. & Mary, sess. 1, c. 8, s. 11.) 
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4. Popish bishops, priests, or .Tcsuits, 
saying mass or exercising any other of 
their functions within the queen’s domi- 
nions, or Papists keeping school or edu- 
cating youtli within the same, whereby, 
upon conviction, they become liable to 
perpetual imprisonment. (11 & 12 Wm. 
III. c. 4, s. 3.) Koman Catholics were 
also liable to many other severe penalties 
for promoting or exercising their religion, 
until these were repealed by the 7 & 8 
Viet. c. 102. It will be seen that the two 
former of the al>ove offences no longer 
apply to Roman Catholics. The two 
latter are, however, still in force with 
respect to them as well as all other classes 
of the queen’s subjects. 

The offence of forbearing to resort to 
church is repealed by the Protestant Dis- 
senters’ Toleration Acts (1 Wm. &Mary, 
sess. 1, c.18, ss. 13 and 1 (J ; and r)2 Geo. Til. 
c. 155,ss, 4 and 14) in favour of Dissenters 
who go (o some congregation for religious 
worship of Protestants allowed by law. 
Quakers, however, must also, in addition, 
make the declaration of fidelity, as it is 
called, and snl)scribe a profession of their 
Christian belief. Ry the provisions of 
the same Acts, the offence of relieving, 
harl)ouring or keeping recusants is re- 
pealed in favour of Quakers who make 
the declaration and subscribe the profes- 
sion before alluded to, and of all other 
Protestant Dissenters who resort to some 
congregation for religious worship of 
Protestants allowed by law, or take the 
oaths of allegiance and supremacy, or 
(since the passing of the 3 & 4 Wm. IV. 
cc. 49 and 82, in case such Dissenters be 
Moravians, or Separatists) make an affir- 
mation to the efiect of such oaths. The 
penal ties^yfh posed upon schoolmasters 
teachinlf^’ithout licence from the arch- 
bishop, &c. are repealed in favour of 
Protestant Di.ssenters who take the oaths 
of allegiance and supremacy (or, if Mora- 
vians, or Separatists, make a declaration 
to the effect thereof, or, if Quakers, make 
the declaration of fidelity and pro- 
fession of iheir (ffiristiaii belief before 
alluded to), and make a declaration 
that they are Protestants, and that they 
believe in the Scriptures as received 
among Protestant churches. (I Wm. and 
Mary, p^s. 1, c. 18, s. 13 ; 8 Geo. 1. c. 6 ; 


19 Geo.IlI. C.44, s. 2; 10 Geo. IV. c. 7, s. 
1 ; 3 & 4 Wm. IV. cc. 49 and 82.) Popish 
bishops &c. saying mass &c., and Papists 
keeping school or educating youth, are 
relieved from the penalties for so doing, 
provided they take the oath appointed by 
the Roman Catholic Relief Act ( 10 Geo. 
TV. c. 7). See the 31 Geo. III. c. 32, 
ss. 3, 4 and 13; and 10 Geo. IV. c. 7, ss. 2 
and 23. 

Persons committing any of the before- 
mentioned offences against the Established 
Church, may also, in general, prevent the 
con.seq lienees of the commission of such 
offences by conforming themselves to the 
(3iurch. Members of the Established 
Church are not within the Toleration 
Acts, and the only mode therefore in 
which they can escape the penalties for 
those offences is by conforming to the law. 
Neither do those Acts apply to Jews. 

There are also two offences, liaving, 
however, much more of a political than of 
a religious character, which subject the 
persons committing them to be adjudged 
I^opish recusants convict, and as such to 
forfeit and be proceeded against. These 
are, refusing to take tlie oaths of alle- 
giance and abjuration, or to make the 
affirmations or declarations allowed by 
law in lieu thereof, when tendered by 
two justices of the peace or other autho- 
rized persons (I Geo. I. st. 2, c. 13, 
s. 10; 8 Geo. T. c. b; b Geo. III. c. 33; 
3 & 4 Wm. IV. cc. 49 and 82 ; 1 & 2 Viet, 
c, 77); and peers or members of either 
House of Parliament, sitting or voting 
therein, or coming into the queen’s pre- 
sence, before they have taken the oaths of 
allegiance and supremacy, or'^taken or 
made the oath, affirmations or declara- 
tions allowed by law in lieu thereof. 
(30 Chas. II. St. 2, ss. 2, 5, and b ; 8 Geo. 
I. e. b ; 31 Geo. III. c. 32, s. 20 ; 10 Geo. 
IV. c. 7, ss. 2, 4 and 23 ; 3 & 4 Wni. IV. 
cc. 49 and 82 ; 1 & 2 Viet. c. 77.) Peers 
and Members of Parliament are also 
liable in respect of the latter offence to 
many disabilities, and to a fine of 300k 

in addition to the penalti(»s consequent on 

being adjudged Popish recusants convict 
The repeal of the fbur first- mentioned 
offences relating to the Established 
Church, is recommenced by tlie Cominis- 
sioners for revising and consoRdating tbo 
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criminal law. (See their Report on penal- 
ties ami disabilities in regard to religious 
opinions, dated .30th of May, 184.5.) The 
(Commissioners also recommend that per- 
sons committing the two last-mentioned 
offences sliould no longer be adjudged 
and suffer as Popish recusants convict, 
but should be punished in a more direct 
manner ; and that one form of an oath, 
and one of an allirmation, should be sul>- 
slitiitetl for the numerous forms of the 
oaths of allegiance, supremacy and abju- 
ration, and the inodiiications thereof now 
existing, to be so framed that the same 
may be taken by all classes of her Majesty’s 
subjects without objection on religious 
grounds. 

The whole of the law% written as well 
as unwritten, relating to the definition 
and punishment of the above offences, 
that is, the whole Criminal Law of Eng- 
land as regards indictable crimes and 
their punishments, has been collected and 
reduced into one body by the Criminal 
Law (x)inmissioners (sec their 7th Re- 
port), and is thns for the first time ren- 
dered aecessihle to the public at large. 
Befo' C tills reduction the Criminal Law 
had to be sought for in an immense mass 
of statutes, t^^-ported decisions, records, 
ancient and modern, and text-books ; and, 
on that account, could be known hut to 
tlie f('w, and those principally engaged in 
the practice or administration of the law. 
The digest so prepared by the Commis- 
sioners, and called by them ‘ The Act of 
Crimes and Banishments,’ is comprised 
in twenty-four chapters, under the follow- 
ing heads : — 

1. Preliminary Declarations and En- 
actments. 

i-h Treason and other Offences against 
the State. 

3. Oflences against Religion and the 
Established Church. 

4. Offences against the Executive 
1 ower, generally. 

h. Offences against the Administration 
of Justice. 

Offences against the Public Peace. 

T) ^^^onces relating to the Coin, and to 

nlhon, and Gold and Silver Plate. 

Offences relating to the Public Pro- 
perty, Revenue and Funds. 


9. Offences against the Law of Mar- 
riage. 

10. Offences relating to Public Records 
and Registers. 

11. Offences against Public Morals 
and Decency. 

12. Offences against Public Health. 

13. Coininon Nuisances. 

14. Offences relating to Trade, (’om- 
merce, and Public (Joininunieation. 

1.5. Homicide and other offences against 
the person. 

16. Libel. 

17. Offences against the Habitation. 

18. Fraudulent Appropriations. 

1 9. Piracy and Offences connected with 
the Slave Trade. 

20. Malicious Injuries to Property. 

21. Forgery and other offences con- 
nected therewith. 

22. Illegal Solicitations, Conspiracies 
Attempts%nd Repetitions of Offences. 

23. Definitions of Terms and Expla- 
nations. 

24. Chapter of Penalties. 

Upon the subject of pnnishments, the 
Commissioners recommend the abolition 
of forfeiture as an incident to convictions 
for treason or felony *, are inclined to re- 
ject w'hipping as a mode of punishment, 
except in the case of discharging or aim- 
ing fire-arms, &c. at the queen (f) & 6 
Viet. c. 51, s. 2), in which it has lately 
been imposed by the legislature as con- 
stituting a signal mark of ignominy ; 
propose that three, or at the utmost four, 
years sliould be the longest term of im- 
prisonment to be inflicted for any offence, 
whether treason, felony, or misdemeanor, 
in cases where imprisoniiient forms the 
whole or part of the punishment; and 
suggest a scale of penalties, consisting of 
forty-five classes, to be substituted for the 
numerous punishments contained in tlie 
above statement. — This scale might be 
much further reduced but for the special 
nature of some offences, and if the recom- 
uiendatioiis of the Commissioners should 
be adopted. At present it is extremely 
difficult in some instances to determine 
what punishment an offence is liable to. 

It may be expected that at no distant 
period the ‘ Act of Crimes and Punish- 
ments,* subject to such omissions as are 
recommended by the Commissioners, will 
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become the law of the land. A bill em- 
bodying its provisions was introduced last ! 
year in the House of Lords by Lord 
Brougham, was read a second time, and 
went into committee pro forma ; hut was 
ultimately withdrawn at the instance of 
the Lord Chancellor, who undertook to 
issue a commission for tlie purpose of 
revising it, that duty being too laborious 
for any government to grapple with, and 
if their report should be favourable to its 
adoption, to found one or more govern- 
ment measures upon it, as should be 
thought most expedient. A commission 
(the one wliose Report on penalties and 
disabilities in regard to religious opinions 
has l)cen several times alluded to in the 
foregoing statement) was accordingly ap- 
pointed for this, amongst other purposes, 
on the 22nd of February of the present 
year (1845). Since then, the members of 
the old commission (who also^orm part 
of the new one) have made a Report con- 
taining a digest of the law of procedure 
as regards indictable offences, (a most 
difficult and laborious undertaking,) and 
this also is to bo revised by the new com- 
mission, and if passed into a law would 
be a work of inestimable value. 

Besides ihe‘ Actof Crimes and Punish- 
ments’ and the Digest of the Law of Fro- 
cedure, several otlier most importixiit 
Reports emanated from the original Cri- 
minal Law Commission. It was upon 
their recommemlation that tlie Acts of the 
1st year of her present Majesty's reign, 
repealing the pimishmeiit of death in the 
case of between thirty and forty crimes, 
were founded. It was a Report of theirs 
wliich mainly contributed to the altera- 
tion of that harsh and inconsistent rule 
of our law which denied a prisoner his 
full defence by counsel upon a charge of 
felony. They also made a very elaborate 
and valuable Report upon the Consoli- 
dation of the General Statute Law, and a 
Report upon the subject of Juvenile Of- 
fenders -in all, the number of Reports 
which issued from the Commission be- 
tween the period of its first appointment 
in 1828 and its teriUiuaiit'a in the pre- 
sent year (1845), was Light 

Procedure 

any of the before -mentioned 


Times has been or is suspected to 
have been committed, the ordinary mode 
of bringing the accused to justice is 
as follows : — Unless he surrender him- 
self, he is, in the first place, to be sum- 
moned by some magistrate, having juris- 
liction, to appear before him, or, as is 
more generally tlie case, a warrant for 
his apprehension is to he procured from 
some such magistrate. In order to the 
issuing of a summons or warrant there 
must l>e an information laid on oath : 
the former may he directed cither to the 
accused himself, or to some other person 
who is to summon him to appear; the 
latter to any constable or other person 
whom the magistrate pleases, and must 
signify the party to he arrested and tlie 
offence which is the cause of his arrest. 
After a summons duly issued and served 
upon the accused, he is to appear accord- 
ing to its directions, or in default the 
magistrate may issue his warrant to aj)- 
prehend him. After a warrant duly 
granted, whether a summons has been 
previously issued or not, the person to 
whom it is directed is to proceed to 
arrest the accused (and if for treason, 
felony, or breach of the peace, may do so 
on any day, and at any time of tlie day 
or night), and to take him to gaol or 
before some magistrate having jurisdic- 
tion, according to the import of the war- 
rant, and that without any unnecessary 
delay. It is also lawful for a constable 
or private person who sees a felony com- 
mitted, or attmnpted to be committed, or 
a <laiiger()us wound given„ to arrest the 
offender, without warrant ; also any per- 
son whom he reasonably suspects of 
having committed a felony which has 
actually been committed, and persons 
found committing thefts or malicious in- 
juries to properly and some other offences. 
A constable may also, without warrant, 
arrest on a reasonable charge made of ‘A 
felony committed or dangerous wound 
given, although it afterwards appear that 
none such had been actually committed 
or given ; also for a breach of the peace 
committed in his view ; but (except ia 
the case of one of the metropolitan police, 
who may under certain circumstances do 
so upon a charge made of an aggravated 
assault (see 2 & 3 Viet c. 47), not for 



LAW, criminal; 


[ 221 3 


LAW, CRIMINAL. 


one committed out of his view. Justices 
of the peace, sheriffs, coroners, and all 
other peace officers, have, it would ap- 
pear, the like power to arrest as con- 
stables. Where a party is arrested 
without warrant, he must be taken before 
a magistrate witliin a reasonable time. 

On surrendering himself, or appearing 
in obedience to a summons, or being 
brought before a justice of the peace 
under a warrant, the justice is to proceed 
to take the examination of the accused 
and the information on oath of those who 
know the facts and circumstances of the 
case, and is to put so much thereof as is 
material into writing. If a primd fame 
case be made out, tlie justice is to commit 
him to prison (unless he be entitled to be 
discharged on bail). If it appear that no 
crime has been committed, or that, if 
committed, the accused is innocent, he is 
to discharge him. Unless it be prohibited 
hy act of parliament, the accused ought 
to he admitted to bail in the case of all 
misdemeanors. Where tlie charge is one 
of felony, and the accused is brought 
before a single justice of the peace, if the 
evidence be neither sufficient to raise a 
strong presumption of guilt, nor to war- 
rant the dismissal of the charge, the ac- 
cused is to be detained until the case lu 
taken before two justices at the least, Avho 
in such case may admit him to hail (7 
(Jeo. IV. c. r)4, s. 1), and, if one of them 
has signed the warrant of commitment, 
may admit him to bail, although lie con- 
fess the matter laid to his charge, or such 
charge do not Appear to be groundless, or 
the circumstances be such as to raise a 
presumption of guilt (5 & 6 Win. IV. c. 

s. 3). If the accused be brought be- 
fore two justices in the first instance, they 
have the like powtT to bail him. Wher 
party is committed or bailed for any 
offence, the justice may bind by recogni- 
zance all persons who know or declare 
Jioytliing material touching it, to appear 
and prosecute, or give evidence against 
him. When held to hail or committe<j|, 
lo prison, the accused is entitled to have 
delivered to him, on demand, copies of the 
examinations of the witnesses upon whose 
depositions he is so bailed or committed, 
payment of a reasonable sum not ex- 
ceeding ijd. for each folio of 90 words. 


If, however, such demand be not made 
before the day appointed for the com- 
mencement of the assizes or sessions at 
which the accused is to be tried, he is not 
entitled to such copies unless the court be 
of opinion that the same may be delivered 
without delay or inconvenience to the 
trial (G & 7 Wm. TV. c. 114, s. 3). 

Before a prisoner can be put upon his 
trial for any treason or felony, it is neces- 
sary that a bill of indictment should be 
found against him hy a grand jury duly 
returned before some court which has 
jurisdiction to try jiartics for crimes by 
means of a petty jury ; or in the case of 
murder or manslaughter, he may be tried 
upon the coroner’s inquisition. Where 
the offence with which he is charged is a 
misdemeanor, he may he tried either 
upon a bill of indictment found, as in the 
case of treason or felony, or upon a crimi- 
nal information filed against him in the 
name of the (pieeu. For a praemunire, he 
is to be first indicted as in otlier cases, or 
may he proceeded against in the peculiar 
maimer pointed out hy IG Rich. IT. c. 
.5, commonly called the Statute of Prai- 
mimire. 'J'liis latter mode may, however, 
be regarded as obsolete. 

A bill of indictment is an accusation at 
the suit of the Crown, and being for the 
public benefit and security, may generally 
be preferred by any person ; but it is not 
usual for parties to interfere unless they 
are individually aggrieved by the offence, 
or fill some office which renders it pecu- 
liarly incumhent on tliem to bring the 
otteiide.r to justice. [Indictment.] So 
soon as the grand jury have presented 
the bill of indictment in court, indorsed 
“ a true bill,” the indictment is complete. 
If the grand jury find no true hill, the 
j accused, where in custody, is to be at 
' once set at large, without the payment of 
any fees on account of such discharge (14 
Geo. III. c. 20; 55 Geo. III. c. 50; 8 
& 9 Viet. c. 114). An indictment may 
also he framed upon the presentment by 
a grand jury, of their own kiiowdedgc 
that an offence has been committed ; hut 
this mode of prosecution is seldom 
adopted. For further particulars relating 
to Grand Juries sec Juuy. 

A criminal information in the name of 
the Qu^en is a suggestion filed on record 
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by the attorney-general or by the queen's 
coroner or master of the Crovrii Office, 
in the court of Queen's Bench, that a mis- 
demeanor has been committed by an al- 
leged oftender. The attorney- general, 
or, during vacancy in that office, the soli- 
citor-general, may at his discretion file a 
criminal information. In all other cases 
it is in the discretion of the court of 
Queen’s Bench to grant or refuse leave 
to file such informations, and such leave 
will only be granted on motion made, 
grounded on proper affidavits, and in re- 
spect of misdemeanors of such magnitude 
or under such circumstances as in the 
opinion of the court call for its interfer- 
ence. After an information is filed, all 
the subsequent proceedings are in general 
the same as after an indictment found for 
a misdemeanor. 

Persons committed for treason or 
felony who move in open court the first 
week of the term, or first day of the 
sessions of oyer and terminer or gaol 
delivery, to bo brought to trial, may, if 
not indicted some time in the next term 
or session after their commitment, be 
bailed by the judges of the Queen’s Bench 
or justices of oyer and terminer or gaol 
delivery, unless it appear that the wit- 
nesses for the Crown could not be pro- 
duced the same term or sessions ; and if 
not indicted and tried the second term or 
sessions after their commitment, or if ac- 
quitted upon their trial, shall he dis- 
charged from imprisonment (31 Car. II. 
C.2, s. 7). [Hamkas Corpus Act.] 

When the indictmeii^^ is found, in cases 
of felony, the accused is bound to plead 
and try instanter, and, if in custody, is to 
he brought to the bar and arraigned 
(which is the legal term for calling on a 
prisoner to answer to a charge of an indict- 
able offence) as soon as convenient after 
such indictment is found; hut in all 
cases of treason, except where the overt 
act is the assassination of the queen, 
the endangering of her life or per- 
son, or any attempt to iiijun^ her person 
(39 & U) Geo. III. c. 93 ; 5 & G Viet. c. 
,')1), and ‘.‘xcept the forgery of the great 
anil other royal seals (7 & 8 V m. 111. c. 
3. S. 13), the aeeused is to lave a true 
copy of the indictment di*livered to him 
tm #8 at the least before he is ar- 


raigned, and, at the same tinier a list of 
the witnesses to he produced against him, 
and if indicted in any other court than the 
Queen’s Bench, a list of the petit jury ; but 
if indicted in the Queen’s Bench, the list 
of the petit jury may be delivered to him 
at any time after liis arraignment, so as 
it he delivered ten days before the day of 
trial (7 & 8 Win. III. c. 3, s. 1 ; 7 Anne, 
c. 21, s. 11 ; G Geo. IV. c. r>(>, s. 21). If 
the accused plead, however, without claim- 
ing or having had delivered to him such 
copy or lists, he will he considered to have 
waived any objection on account of such 
non-delivery. In casi-s of misdemeanor, 
the accused is not hound to plead and try 
at the session at which the indictment is 
found, unless ho has been in custody or 
out on hail to appear to answer for the 
oftcnce with which lie is charged, twenty 
days, at the least, befi)re such session ((>0 
Geo. HI. & 1 Geo. IV. c. 4, s. 3), hut 
may traverse the indictment, that is, post- 
pone its determination to the next session, 
lie must usually, liowever, before he will 
he allowed to do so, appear j)ersonally in 
court (except in the Queen’s Bench, 
wh(‘re he may appear by attorney) and 
plead. A party indicted for a iriisde- 
nieanor, not having been in custody 
nor out on bail, twenty days before the 
session at which he is so indicted, may 
also, at the subsequent session, traverse 
to the one following, unless he has 
l)oen in custody or out on bail or has 
received notice of such indictment, twcjitv 
days before such subseciuent session ((jO 
Geo. HI. & 1 Geo. IV. c. 4, s. .'>). If the 
accused, whether in case of felony or mis- 
demeanor, be not in custody nor on bail 
when the indictment is found, or, being 
on bail, make default, his appearance may 
be compclkMl by process or by a beiu'h 
warrant; and he may be prosecuted to 
outlawry. [OuTLAWln^] No fee is to be 
demanded or taken from persons charged 
with or indicted for felony or misde- 
meanor, or as an accessory to felony, for 
their appearance to the indictment or in- 
formation, or for allowing them to plead, 
or for recording their appearance or plea, 
or for discharging any recognizance taken 
from such persons, or any sureties for 
them (8 & 9 Viet. c. 114, s. 1.) 

In cases of treason, the accused is en- 
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titled, on application to the court, to have 
two counsel assigned him, who may have 
free access to him at all seasonable hours 
(7 & 8 Wrn. III. c. 3, s. 1 ). The court may 
also, if it think fit, upon the accused’s 
making atiidavit that he is not worth 5/. 
beyond his wearing apparel, allow him to 
defend in forma pauperis ; in which case 
neither the olficers of the court, nor those 
wlio are assigned to conduct his cause, 
may take any fees. 

The prisoner, upon being arraigned or 
charged with the indictment, in cases of 
fi loiiy or misdemeanor, may either con- 
fess the charge to be true, in which event 
sncii confession is to be recorded and 
jiidgraent awarded according to law, or 
may plead to the indictment or demur. 
Ify pleading, he puts in issue the facts of 
the charge ; by demurring, he admits the 
feels, but contends that they amount to 
no otteiice indictable by law ; as if a man 
were indicted for feloniously stealing 
game, without alleging that it was lame or 
contined ; in which case, upon demurrer, 
he must be discharged. After demurrer, 
in cases of felony, decided against the pri- 
soner, he is at liberty to plead over **• not 
guilty but, in cases of misdemeanor, 
tlie judgment for the Crown is filial, for it 
operates as if the prisoner had been con- 
victed by a jury. In either case, if the 
demurrer be decided for the prisoner, the 
judgment is that he be dismissed and dis- 
charged. 

The pleas which may be pleaded by a 
prisoner are cither to the jurisdiction of 
the court, and th#se must be pleaded be- 
fore any other plea, or in abatement (for 
die omission of his addition under the 
statute of additions, or for misnaming 
him) or in bar; and pleas in bar are 
either special pleas or the general issue, 
special pleas may allege a previous ac- 
Tdttaf ccuviction oi* attainder of the 
same offence, or a pardon [ Paudon] ; and, 
m the case of prosecutions for the noii-re- 
pair of In gh ways or bridges, the liability, 
if denied by the defendant, of the party 
is liable for the repair of the same, 

The general issue, or “ Not Guilty ” 
^’hich is the plea employed in the infi- 
nitely greatest number of cases, puts in 
issue the whole question of the accused’s 
guilt or innocence of the charge in all its 


bearings ; and not only casts on the pro- 
secutor the burden of making out every 
part of his charge, but entitles the ac- 
cused to give in evidence every possible 
ground of justification or excuse which 
can form an answer to the indictment. 

No advantage can now be obtained by a 
plea in abatement, as by the 7 Geo. IV. 
c. ti4, s. 19, the court may, upon such 
plea, immediately cause the indictment to 
be amended, and call upon the party to 
plead to it so amended, as if no such plea 
had been pleaded. In cases of felony, if 
a special plea be found for the Crown, the 
prisoner may plead over “ Not Guilty 
Imt, in cases of misdemeanor, the judg- 
ment for the Crown is final. In either 
case, if it he found for the prisoner, he is 
to be dismissed. 

If, instead of pleading, the prisoner 
stand mute of malice, or will not answer 
directly to the indictment, the court may 
order a plea of “ Not guilty ” to be en- 
tered on his behalf, and such plea will 
have the same eflect as if it had been ac- 
tually pleaded by him (7 &8 Geo. IV. c. 
28, s. 2). But if a doubt arise whether 
he he mute of malice or dumb, a jury is 
to be impatmelled to try the fact, and, if 
the latter be found, the court will use 
means to make the prisoner understand 
what is required of him ; but if this be 
impossible, will direct a plea of “Not 
guilty” to be entered and the trial to pro- 
ceed. Should he upon arraignment be 
found to he insane by a jury impaniielled 
for the purpose, under the provisions of 
the 39 & 40 Geo. HI. c. 94, so that he 
cannot be tried, the court may order such 
finding to be recorded and the prisoner to 
be kept in strict custody until her Ma- 
jesty’s pleasure be known. 

When, how'ever, the plea of “ Not 
guilty ” has been pleaded, the trial is to 
he had before some court having juris- 
diction, by twelve juroi's, generally of the 
county where the fact is alleged in the 
indictment to have been committed, called 
a petit jury, by way of distinction from 
the grand jury. The ordinary courts 
having jurisdiction to try indictabh^ of- 
fences are the Queen’s Bench, C'oiirts of 
Oyer and Terminer, Gaol Delivery, and 
Quarter-Sessions, Borough Courts and the 
i superior Criminal Courts of the Counties 



LAW, CRIMINAL. 


LAW, CRIMINAL. 


[ 224 ] 


Palatine ; but Courts of Quarter-Sessions 
and Borougli Courts have no jurisdiction 
with respect to treason or any felony 
punishable with death or transportation 
for life, and several other otfences (see 5 
& i) Yict. e. .18, s. 1). The trial is gene- 
rally to be had in the county or district 
in which the olfence was committed. 

•Upon the trial l)eiiig called on, the 
jurors are to be swi)rn as they appear, 
to the iiiiiuber of twelve, unless they 
be challenged. As to challenges, whe- 
ther on the part of the Crown or the 
prisoner, and as to petit jurors gene- 
rally, see Jury. It may here be ob- 
served, however, that the right of peremp- 
tory cliallenge, i. e, of challcJiging at 
mere pleasure, without showing any cause, 
which exists in cases of treason and 
felony, is one of the peculiarities before 
alluded to, which distinguish those classes 
of crimes from misdemeanors ; and that 
the power to challenge peremptorily 
to the number of thirty dive jurors 
in cases of treason, and to tlie number of 
twenty only in cases of felony, is a dis- 
tinguishing feature between treasons and 
felonies. When twelve jurors are pro- 
cured free f»’om exception, and have been 
sworn, or, if Quakers, Moravians, or 
Separatists, or persons who have been 
Quakers or Moravians, have made their 
solemn affirmation, in case of treason or 
felony, well and truly to try and true deli- 
verance make between the queen and the 
prisoner whom they have in charge, and 
in cases of misdemeanor well and truly 
to try the issues joined between the quern 
and tlie defendant, the case, where coun- 
sel is retained for the prosecution, is to be 
opened by him, or if two or more counsel 
are retained, by the leading one, accord- 
ing to his instructions, unless the cas<} is 
so plain as not to require any statement. 
The counsel for the prosecution ouglit, 
however, to confine himself so far as pos- 
sible to a simple statement of the facts 
whicli he expects to prove, and to abstain 
from any appeal to the passions of the 
jury, more particularly in cases where the 
prisoner has no counsel. After the open- 
ing, or where no counsel is engaged for the. 
prosecution, imiiied lately a^ter the swear- 
ing of th^^Jiry, the examination of the 
,wit^es8ei Qu behalf of tlie Crown com- 


mences. Before being examined an oath 
or affirmation is administered to each 
witness “ that he will true answer make 
to such questions as the court shall de- 
mand of him, and will tell the truth, the 
whole truth, and nothing but the truth.” 
Where there is counsel he examines the 
witnesses ; where there is none that duty 
devolves on the court. In criminal cases 
a single witness, swearing to the actual 
offence or to such facts as necessarily 
lead to the inference that it has been com- 
mitted, if believed by the jury, is gene- 
rally sufficient to substantiate the charge. 
In treason, perjury, and the offences of 
tnmnltuously petitioning, affirming that 
parliaiiieiit has a legislative aiitliority 
without the Crown, or that any pei soii is 
entitled to the crown contrary to the Ac 
of Settlement, and Blasphemy under thi 
provisions of 9 & lo Win. III. c. 8‘J 
however, there must be two witnesses, li 
all eases, also, the prisoner’s confession 
if made in consequence of a charg 
against him, and in a direct and posi 
tivc manner, voluntarily and witliou 
promise or threat operating on his iniiu 
at the time of making it, is sufficicnl 
even if tliere be no other proof tlia 
the crime with which he is ehargci 
has been committed, for tlie jury ti 
convict upon, if they believe it to bi 
true. And the single unsupported testi 
inony of an accomplice is sufficient (ex 
cept where two witiicssps are required) 
if the jury believe his story; but it b 
usual in such cases for tlie court to direci 
the acquittal of the prisoner. If, how- 
ever, the accomplice be corroborated bv 
unsuspicious evidence as to sucli parts oi 
liis testimony as show that his story has 
not been fabricated, the court will not 
interfere. 

'rhere are four kinds of proof by which 
criminal charges may be sustained: Lt- 
positive^ as by the direct testimony of a 
witness who saw the fact; 2ndly, rn- 
cumstantLuly when a number of facts arc 
present(*d which are inconsistent with 
any other hypothesis than that of the 
prisoner’s guilt ; ardly, presuwptive, 
when the possession of a stolen article 
casts on the prisoner the burden of sho^' 
ing how he obtained it; 4thly, 
fesaional, where the prisoner make# ^ 
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voluntary admission of his guilt as 
already mentioned. The general rules 
of evidence in criminal proceedings are 
the same as those which are applicable in 
civil cases. [Kvidknce,] A husband or 
wife, however, may be a witness for and 
against each other upon a charge of 
criminal violence done by either to the 
person of tlie other, contrary to the rule 
in civil cases, which excludes the testi- 
mony of husband and wife for or against 
each other. The prosecutor also, not- 
withstanding his connexion with the pro- 
ct'cdings against the prisoner, is a com- 
petent witness in support of the charge, 
for such proceedings are carried on in the 
jianie of the crown, and the prosecutor 
lias, according to legal construction, no 
direct interest in the result 

After the examination of each witness, 
he may be eross-exuiuined on behalf of 
the prisoner, wdio is entitled at the time of 
tlie trial to inspect, without fee or reward, 
all depositions, or copies thereof, which 
have been taken against him and returned 
into court (G 7 Win. IV, e. lit, 
s. 4.) When the cross-examination is 
linislicd, the counsel liy whom the witness 
was called is entitled to rc-examiue him 
for the puqiose of explaining any matters 
touched upon or referred to in the cross- 
examination, into w hich confusion may 
have been introduced by the (piestions oii 
the prisoner’s behalf. The court may also 
pul any (juestions it tliinks proper to tlie 
witnesses, and for this purpose may recall 
a witness at any stage of the inquiry. 

When the itose for the prosecution is 
closed, the prisoner or his counsel (who 
has, since the passing of the G & 7 
IV. c. 114, the same right to ad- 
dress the jury on the merits of the 
case in felony as he previously had 
lu treason and misdemeanor) is entitled 
to address the jury, and in so doing to 
coumient on the entire case for the pro- 
secution; and if he intends to adduce 
evidence, may open that evidence with 
auy particulars he may think proper. 
Alter the prisoner or his counsel has 
hiushed his address, the witnesses for the 
defence are to be sworn, and their evi- 
ueiice gone into. The accused is always 
showed to call witnesses to speak to his 
yeneral character, as being inconsistent 


with the imputed offence, and it is for 
the jury to estimate the value of such 
evidence. 

When the prisoner’s evidence is closed, 
witnesses may be called on behalf of 
the prosecution to give specific contra- 
dictious to the denials by the prisoner’s 
witnesses on cross-examination, and ge- 
nerally to give any evidence in reply 
which is strictly applicable to the defence 
and which could form no part of the 
original case. Where such evidence is 
given, the prisoner or his counsel has a 
right to address the jury on it before the 
general reply for the prosecution. 

When the defence is ended, the counsel 
for the prosecution, in all cases where 
witnesses have been called on behalf of the 
accused, is entitled to reply on the entire 
case and on all the observations made by 
the other side during its progress. After 
the case on both sides is closed, the court 
sums up the evidence, and in so doing 
directs the attention of the jury to the 
precise issue they have to try, aiitl applies 
the evidence to that issue. Upon the trial 
of a person for a non-eapital felony com- 
mitted after a previous conviction for 
felony, the jury is not to be charged to 
in<[uire concerning such previous convic- 
tion, until they have inquired concern- 
ing such subsequent felony and have found 
such person guilty of the same; and 
where such previous conviction is stated 
in the indictment, the reading of such 
conviction to the jury is to be deferred 
until after .uich finding. Where, how- 
ever, such person gives evidence of good 
character, the prosecutor may in answer 
thereto give evidence of such previous 
conviction, before such finding, and the 
jury may inquire concerning such pre- 
vious conviction at the same time that 
they iutjuire conci^rning the subsequent 
felony. (G & 7 W^m. IV. c. 111.) The 
summing up being concluded, the jury 
proceed to consider of their verdict. If, 
on consultation in the jury-box, they 
are not able to agree within a conve- 
nient time, they retire, and a bailiff is 
sworn to keep them together without 
meat, drink, fire, or candle till they are 
agreed. This rule, however, has been 
relaxed in modern times. In cases of 
1 misdemeanor, where the trial lasts more 
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than one day, the court ^ill generally I 
allow the jurors to return to their homes, ! 
the jury engaging to allow no one to 
speak to them on the subject of the 
trial. But in cases of treason or felony, 
the course has been to permit them to 
retire in a body to some tavern, where 
accommodation is provided for tliem by i 
the sheriff and his officxirs, who are ' 
sworn to keep them together, and nei- 
ther to speak to them themselves nor 
to suffer any other person to speak to 
them touching any matter relating to the 
trial. 

When the jury have agreed upon their 
verdict, they signify that they are ready 
to deliver it ; and on returning into court 
for that purpose, their names must be 
called over, and all twelve must be within 
hearing when it is given. The foreman 
of the jury is the person who is to deliver 
the verdict ; and in cases of treason or 
felony, it can only be received in open 
court and in the presence of the prisoner : 
in cases of misdemeanor it may be other- 
wise. The verdict may he either “ guilty” 
or “ not guilty,’' or may be a special one ; 
and may be “guilty” upon one count of 
an indiament, and “not guilty” upon 
others; or may be “ guilty'’ as to part of 
a count, and “ not guilty’’ as to the re- 
mainder, where an offence is charged 
which includes a lesser crime of the same 
degree, and the latter only is proved ; as 
wliere murder is charged, and the proof 
is ol* manslaughter : and since the passing 
of 7 Wm. IV. & I Viet. c. 85, s. 1 1, 
before referred to, the jury may find 
guilty of an assault, where one is included 
in the felony charged, and acquit of the 
felony, although aii assault is a mis- 
demeanor only. A special verdict is the 
finding of all the facts specially, where 
the jury doubt whether they constitute the 
offence in the indictment, and leaves the 
court to give judgment according to the 
legal effect of the facts so found. 

Where upon the trial evidence is given 
of insanity at the time of committing the 
offence charged, ai d the jury acquit, they 
are requin d to fii d specially whether 
the accused was insane at the time 
of the commission of tiio offence, and 
.whether he was acquitted on that account ; 
%pd if they find in the atfirmative, the 


court is to order him to he detained till 
the queen’s pleasure he known ; and she 
may give such order for his safe custody 
during her pleasure as she may think fit 
(.39 8c 40 Geo. III. c. 94, s. 1 ; .3 & 4 
Viet. c. .54, s. .3.) On a verdict of ac- 
quittal, or where he is discharged by pro- 
clamation for want of prosecution, the 
prisoner is to be immediately set at large 
ill open court, without the payment of any 
fees ill respect of such discharge. (14 
Geo. III. c. 20 j 55 Geo. III. c. 50 ; 8 & 9 
Viet. c. 114.) 

When a verdict of guilty has been re- 
turned against a prisoner, the court, ex- 
cept in the case of jirosecutions pending 
in the Queens Bench, may proceed 
at once to pass sentence upon him, unless 
he allege some matter or thing suffi- 
cient in law to arrest or bar jiulgniciit. 
In prosecutions pending in the Queen’s 
Bench, however, the prisoner is allowed 
four days for moving in arrest of judg- 
ment; or, in cases of inisdeineanor, for a 
new trial or writ of venire facias de 7iovo, 
Also where the trial at any sittings or 
assizes is upon a record of the Quoin's 
Bench, the judge before whom the verdict 
is taken may, under 1 1 Geo. 1 & 1 

Wm. IV. c. 7i), s. 9 (except where the 
prosecution is by information filed by 
leave of the Queen's Bench, or such cases 
of infonnation filed by the attorney-gene- 
ral wherein he prays that judgment may 
be postponed), pass sentence at once ; hut 
sucli sentence is not to have the force and 
effect of a judgment of that court until 
after the expiration of six days after tlie 
commencement of the ensuing term, dur- 
ing which period the prisoner may move 
for a new trial, or to have the judgment 
amended. Except in the last-mentionn’ 
case of a trial at the sittings or assize!’ 
upon a record of the (Queen’s Bench, or 
where the offence of which the prisoner 
is convicted is a misdemeanor punishable 
by a simple fine, or wliere the Queeu'^ 
Bench, after conviction for misdemeanor- 
thinks proper to dispense with his atten- 
dance, 'sentence cannot be proitounceo 
against a prisoner unless he be present 
in court at the time. 

J udgment may be arrested where 
offender has received a pardon since 
arraignment or after conviction becoiD^^® 
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insane, or, having been out of custody 
since his conviction, denies that he is the 
person convicted (in which last case a 
jury is to be impannelled to try the fact), 
or for some defect apparent in any part 
of the record, as regards either the juris- 
diction of the court, the statement of the 
offence or any of the proceedings there- 
on, but not for any of the mere technical 
defects specified in 7 Geo. IV. c. 64, 
ss. iii) and 21. If the judgment be ar- 
rested, all the proceedings againt him are 
to be set aside, and judgment of acquittal 
is to be pronounced in his favour ; but he 
may be prosecuted again for the offence 
of which he is so acquitted. 

A new trial may be had on the applica- 
tion of the defendant in all cases of mis- 
demeanor pending in the Queen's Bench, 
where it appears to tlie court that the 
awarding one is essential to justice; as, 
for instance, where the verdict is contrary 
to evidence or the directions of the judge, 
or evidence has been improperly I'cceived 
or rejected at the trial. The court of 
Queen’s Bench will also in its discretion, 
where a party is acquitted of a misde- 
meanor on a prosecution pending in that 
court, allow a new trial, on tlie applica- 
tion of the prosecutor, if such acvpiittal 
has been obtained by any fraudulent 
means or practice, as where the party 
acipiittod has kept back any of the pro- 
secutor’s witnesses, or neglected to give 
due notice of trial. 

A writ of venire facias de novo^ the 
eff’ect of wliich is the same as granting a 
uew trial, may^be awarded where, by rea- 
son of inisconduct on the part of the jury, 

of some uncertainty or ambiguity or 
other imperfection in their verdict, or of 
any other irregularity or defect in the 
proceedings or trial, appearing on the 
record, the proper effect of the first 
^■nire has been frustrated, or the verdict 
has become void in law. 

Neither new trials nor writs of venire 
fdcias de novo are grantable in cases of 
treason or felony. 

Where a new trial or writ of venire 
Jacias de novo is awarded, the parties 
stand in the state in which they were 
inimediately before the first trial: the 
^hole C4we is to be re-heard, and tlie 
first verdict cannot be used upon the aew 


trial, or as evidence of any matter found 
by such verdict or in argument. 

After sentence pronounced against an 
offender, the judgment of the court may 
be falsified or reversed, either by plea 
without writ of error or by writ of error : 
by the former, for some matter not appa- 
rent upon the face of the record, as want 
of authority in the court by whom the 
judgment was pronounced ; by the latter, 
for the same matters as are sufficient to 
arrest a judgment, and also for any mate- 
rial defect in the judgment itself. Where 
the judgment has been pronounced by a 
court of oyer and terminer, gaol delivery, 
or quarter-sessions of the peace or of a 
county palatine, the writ of error is to be 
brought in the court of Queen's Bench, 
and for that purpose the indictment and 
other proceedings thereon must be re- 
moved into that court by writ of certio- 
rari [(yKKTioKAiu] : where it has been 
pronounced in the Queen’s Bench, it is to 
he brought in the Exchequer Chamber, 
before the justices of the Common Pleas 
and barons of the Exchequer, from whose 
judgment a writ of error lies to the 
House of Lords. In cases of treason and 
felony it is in the discretion of the crown 
to grant or refuse a writ of error: in all 
other casOvS the fiat of the attorney-general 
must be first obtained, and this he ought 
to grant upon probable cause of error 
shown. When issued, the writ of error 
stays the execution of the judgment, 
where it has not been carried into effect 
during the time that such writ is pending, 
except that in cases of treason, or felony, 
the olbmder is not entitled to be liberated 
on bail. In cases of misdemeanor, how- 
ever, where he is imprisoned under 
execution, or any line lias been levied, 
either in whole or in part in pursuance 
of the judgment, he is entitled to be 
discharged from imprisonment and to 
receive back any Tiioney levied on ac- 
count of such fine, until the final deter- 
mination of the Writ of Error (8 & 9 
Viet. c. 68, s. 1). If the judgment 
be falsified or reversed, such judgment 
and the execution thereupon, and all for- 
mer proceedings, become thereby abso- 
lutely null and void; and the person the 
judgment agiiinst whom is so falsified or 
reversed, if living, and, if dead, his heir 
Q 2 
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or executor, is restored to all things which 
such person may have lost by such judg- 
iiieiit imd otlier proceedings, and stands 
ill every resiiect as if such person had 
never been charged with the offence in 
respect of which such judgment was pro- 
nounced against him. If, however, the 
execution only he erroneous, that only 
will be reversed; and if the judgment be 
reversed for some technical error merely, 
in the indictment or subsequent process, 
the party may be prosecuted again. If 
tlie judgment he confirmed, tlie prisoner 
is to he remanded to undergo the re- 
mainder of his sentence. 

Where there is nothing to arrest or 
bar a judgment, the execution of it may 
be jireveiited by a pardon received after 
sentence pronounced ; but, without ex- 
press words of restitution, no property 
which the ofleiider forfeited on his con- 
viction or attainder, is thereby revested 
in him ; nor, unless where the pardon is 
by act of parliament, is the corruption of 
his blood removed, except as regards 
those of his blood born al'ter the granting 
of such pardon, nor are any of the conse- 
quences of such previous corruption pre- 
vented. 

In capital cases the execution of a 
judgment may also he suspended by a 
reprieve, eitlier at tlie discretion of the 
Crowu, or, where substantial justice re- 
quires it, of the court. There are two 
instances however in which tlie court is 
liouud to grant a reprieve, viz.: 1, 
where the offender, if a female, is preg- 
nant; 2, where the offender becomes 
insane after judgment. If the offender 
allege that she is pregnant or the court 
have reason to suppose that she is so, a 
jury of twelve matrons is to be impan- 
nelled with all possible dispatch to try 
wlicther or not she be quick with child. 
In case they find in the affirmative, the 
court respites the offender from time to 
time until she be delivered of a child or 
it is no longer possible in the course of 
nature that she should be so. After her 
delivery or wliei c such delivery is no 
longer pcj-sible as before mentioned, or 
if the juVy fi id tl.ru she is not quick 
with child, the court at the expiration of. 
j. the period for which it lias respited her, 

. prodeeds to award execution against her. j 


Where insanity is alleged, the court 
will rc'prieve the prisoner, if found to be 
insane by means of an cx q///cw imiuiry, 
or if his insanity otherwise sufficiently 
appear. 

Should the execution of a judgment he 
neither prevented nor suspended, or 
having been suspended, sliould havi' 
ceased to he so, such judgmeut is to be 
executed according to law by the sherilf 
or other authorised person or his deputy. 
In capital cases, if tlie offender, after 
hanging, be taken down before lie he 
dead, he is to be hanged again until he 
be dead. 

As regards the manner in which 
the various judgments Avhich may be 
pronounced against offenders are to he 
executed, the subject is too extensive to 
be furtlier treated of in an article like the 
present. 

With respect to the expenses of prose- 
cutions for indictable offences, tin.* genelral 
provisions on the subji'ct are contained in 
7 Geo. IV. c. (j4. According to these 
the court before whicli any person is 
prosecuted for felony or the following 
misdemeanors, viz., assaults with intent 
to commit felony ; attempts to comruit 
felony ; riots ; receiving stolen property : 
assaults upon peace officers in the exeeu- 
tion of their duty, or upon persons aclin^r 
in their aid ; iiegh'et or breach of duty by 
peace officers; assaults in pursuaiiee of 
conspiracies to raise tlie rate of wages ; 
obtaining property by false pretences ; ii> 
decent exposure of the person ; perjury 
and subornation of perjury, may, at llu' 
request of tlie prosecutor or any otlur 
pennon appearing on recognizance or 
subpmna to prosecute or give evident', 
order payment of the costs and expense'' 
incurred liy the prosecutor in preferi’in^' 
the indictment, and also the reasonabl'’ 
expenses of the prosecutor and witnesses 
for the prosecution in attending hefov? 
the grand jury and otherwise carrying 
Uie prosecution ; and also, whether a biH 
of indictment be preferred or not, inaj 
order the reasonable expenses incurreu 
by any person by reason of attending 
any such recognizance or suhpmua, (such 
attendance, where no indictment is 
ferred, appearing to he in Ijona fide obe- 
dience to the recognizance or subpxM^J 
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and, except in cases of misdemeanor, by 
reason of attending before the examining 
magistrate, and also, except in respect of 
aUcndaiice before such magistrate in cases 
of misdemeanor, compensation for trouble 
and loss of time. Such payments are in 
general to be made out of the county 
rate. 

It is dillicult to discover upon what 
principle the selection of the cases of 
misdemeanor in respect of which the 
court is empowered to award costs has 
been made. Other cases might with jus- 
tice he included ; and it may be a cjucstion 
whether, under certain limitations, the 
pow'er ought not even to be extended to 
the expcmses of the prisoner’s witesses. 

Offencvs punishable on Summarj Con- 
niction. 

It would he inconsistent with the limits 
of the present article to give a detailed 
iiccount of the various ollences punish- 
able on summary conviction, in number 
far (‘xeeoding those which are indictable. 
They relate, however, principally to ale 
and beer houses, apprentices, petty as- 
saults, the Customs and Excise, distresses, 
drunkenness, friendly societies, game, 
hawkers and pedlars, highways, turn- 
pike roads, petty thefts not amounting to 
larceny, mijlicious injuries to property, 
pawiil)rokers, railways, stage and hack- 
ney carriages, servants, vagrants, weights 
and measures, and the numerous olfenees 
punishable under the Metropolitan Police 
Acts. 

Nummary pitoceedings, except in the 
case of contempts of the superior courts of 
justice (which those Courts have been 
inmiemorially used to punish by attach- 
nient), were wholly unknown to the 
<oniinou law. 7^heir institution appears 
to have originated partly in the iieces- 
RJty for relieving the ordinary tribunals 
ti’oiu the immense increase of labour 
'''^hieh would otherwise have been east 
^pon them, owing to the multiplicity of 
new offences of a trivial kind which were 
5 early created for the protection of society" 
It advanced in population and civiliza- 
lon, and partly in the desire to do more 
peedy justice in the case of such trifling 
I onces than would have been possible 
ad they been made indictable. In the 


case of indictiible offences a party cannot 
in general, as before observed, be put 
upon his trial until a true bill has been 
found against him by a grand jury, and 
cannot be convicted except by the vei dict 
of a petit jury : to have made all these 
minute oftences indictable would therefore 
have entailed upon the class of persons 
qualified to serve as jurors a frequency 
of attendance which would have been 
found to be most troublesome and harass- 
ing. Accordingly numerous acts of par- 
liament have from time to time vested 
in one or more justices of the peace or 
other persons the power to try parties 
accused of trifling offences without the 
intervention of a jun . T'he extension, 
however, of this mode of proceeiling, lias 
been always regarded with extreme 
jealousy. 

Where an offence punishable on sum- 
mary conviction before a justice of the 
peace has been committed, or is suspected 
to have been committed, the general 
course of proceeding is as follows: — An 
information (hut which need not he in 
writing unless directed to be so by the sta- 
tute* winch creates the oflence) is to be laid 
before the justice authorized to take such 
infonuation, who tliereupou issues a sum- 
mons to the party comjdained of, con- 
taining the substance of the charge, and 
giving him notice that at a certain time 
and plaee the hearing of the complaint 
against him will he proceeded with. If 
the party attend at the appointed time 
and place, and confess that he has com- 
mitted the oflence, the justice proceeds 
at once to convict him and to impose the 
penalty assigned by the Act which creates 
the particular oflence. If he attend, hut 
deny that he has cximmittcd the offence, 
or if he fail to attend, evidence is to he 
gone into for the purpose t)f showing 
that he has committed it. In the latter 
case, how'ever, it must he first ascertained 
that he has been duly summoned. It aj)- 
pears that the examination of witnesses 
iu summary proceedings must in all cases 
be upon oath, notwitlistauding the Act 
creating the ofienee may authorize con- 
viction on the e.rann'/ialiou of witnesses, 
without stating that the same is to be 
upon oath. So also such examination 
must be in the presence of the party com- 
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plained of, where he appears ; and, gene- 
rally, all rules applicable to the trial of 
indictable crimes may be considered as 
applying to the trial of offences punish- 
able on summary conviction, so far as 
such rules are compatible with that mode 
of proceeding. If, after hearing the evi- 
dence, the justice is of opinion that the 
charge is not substantiated, the party 
accused is to be acquitted. If, on the 
other hand, he thipks that it is, he is to 
convict the offender and to impose upon 
him the assigned penalty. Upon convic- 
tion the justice usually issues his warrant 
to apprehend the offender, in cases where 
corporal punishment is to b(i inflicted 
upon liim, or else to levy the penalty 
incurred, by distress and sale of his 
goods. This is the general mode of pro- 
ceeding, as well where the conviction is 
required to be before two or more jus- 
tices, as where it may be before a single 
justice of the peace ; but for particulars 
recourse must be had to the several shi- 
tutes creating the offences or inflicting 
the punishment. In some cases a power 
of appealing to the quarter-sessions is 
given to the party convicted, [Justice 
OF THE I'EACK.] 

For the method of proceeding with 
respect to offences punishable on sum- 
mary conviction before the Commissioners 
of Excise or persons otlier than justices of 
the peace, reference must be made to the 
statutes on the subject. 

The principal authorities besides the 
statutes of the realm which have been 
consulted in the preparation of this arti- 
cle, are Hawkins’s Pleas of the Crown; 
Hlackstone’s Commentaries ; Russell, On 
('rimes and Misdemeanors ; Chitty’s Cri- 
minal Law : Starkie’s Treatises On the 
Law of Evidence and On Criminal Piead- 
ding ; Dickenson’s Guide to the Quarier- 
Sessionsy by Talfourd ; the 4th, 5th, Cth, 
7th, and 8th Reports of the Criminal Law 
Commissioners ; the Report of the Com- 
missioners for revising and consolidating 
the Criminal Law, on the subject of Pe- 
nalties andDisal ii’.ties in regard to Reli- 
gious Ophion.^; and Hulton, On the Law 
of Convict tors.) 

LAW MERCHANT [Lex Merca- 

T^BTA.l 

■j^AGUE, ANTI-CORN LAW, an 


association the object of which is to ob- 
tain by constitutional means the abolition 
of the duty on the importation of foreign 
com. 

The Anti-Corn Law League originated 
at a public dinner given to Dr. Howring, 
at Manchester, 18th September, 1838, 
when it was proposed that the company 
present, bet'ween fifty and sixty in num- 
ber, should form themselves into an asso- 
ciation for promoting the principles of 
free trade. On the 24th of September, 
seveji persons met to settle preliminary 
arrangements, and on the 4th of October 
about a hundred persons were enrolled as 
members of the Manchester Anti-Coni 
Law Association. On the 2 nth of the 
same month Mr. Paulton delivered, at 
Manchester, the first lecture on the corn 
laws, and on the 2r>th of November ho 
lectured at Birmingham. In December, 
the Manchester (ffiamber of Commerce, 
after an adjourned debate, declared by a 
majority of six to one that “ the great and 
peaceful principle of free trade on the 
broadest scale is the only security for our 
manufacturing prosperity, and the w'elj^re 
of every portion of the community.” 
Manchester now became the centre of a 
great movement in favour of free trade, 
and measures were at once adojited for 
giving to this movement a nutional cha- 
racter. On the 8lh of December, 1838, 
the Manchester Association issued ah ad- 
dress whicli was extensively circulated 
throughout the United Kingdom, rccoiB- 
mending the establishment of similar as- 
sociations and a complete organization of 
all who held views favourable to fre^' 
trade. Early in 1839, tlie question of the 
corn laws and protective duties generally 
was agitated in most of the large towns. 
The operations contemplated by the Man- 
chester Association were- -the circulation 
of tracts and pamphlets, the employment 
of paid lecturers, and petitions to parlia- 
ment. On the loth of January, 1839, the 
sum of 2000/. was subscribed at Mali' 
Chester to defray expense.*?, and hv 
the end of the month the fund raised 
amounted to nearly 0000/. On the 
of January the Manchester Association 
convened a meeting of persons j 
were opposed to the corn laws, and n i 
public dinner took place which was a * | 



LEAGUE, ANTI-CORN LAW. [ 231 ] LEAGUE, ANTI-CORN LAW. 

tended by nearly eight hundred persons, 50,290/., and in the course of the twelve 
many of whom were delegates from the months nearly 10,000,000 tracts, weigh- 
largc towns in England and Scotland ; iug above loo tons, were placed in the 
and about a dozen members of Parlia- hands of 49G,22(> electors (237,000 in 
meiit were present. A few days later, twenty-four counties, and 259,226 in one 
on the opening of the session of parlia- hundred and eighty -seven boroughs), 
ment, three hundred delegates from nearly Deputations from the League visited be- 
all the large towns assembled in London tween twenty and thirty counties, and 
for the purpose of discussing the operation addressed the agricultural classes at great 
of the corn laws and bringing the subject meetings. Weekly meetings were held 
more immediately under the notice of the at Covent Garden Theatre, at which the 
legislature. At this convention the name most able members of the League were 
of the League was first adopted as a more the speakers. These meetings were 
correct designation of a body which com- alw'ays well attended, and produced an 
prehended members living in every part ?ftect which it is very difficult to produce 
of the United Kingdom. A weekly ii the metropolis — tiie concentration of 
periodical, entitled the ‘ Anti-I5read Tax public opinion. The ‘Anti-Bread Tax 
Circular,’ was commenced at Manchester Circular,’ published at Manchester, was 
under the auspices of the League. A Aiscontinued, and a new paper with the 
more numerous stall' of lecturers was en- title of the ‘ League’ was commenced in 
gaged, and greater activity took place in I.ondon, which soon obtained a weekly 
the circulation of tracts and pamphlets, circulation of twenty thousand copies. 
These labours were continued in 1839, London instead of Manchester now be- 
IvS lO, and 1841, and great progress wjis came the centre of operations. This gave 
made in enlightening and maturing pub- to the League, as a body, a more deci- 
lic opinion. The distress which pre- dedly national character; but its oppo- 
vailed at this time in all the great nents for a short time continued to repre- 
branches of commercial and marnifactur- -sent its metropolitan advent as the intru- 
ing industry exposed the policy of pro- siou of “strangers from Manchester.” A 
h’ctive duties to a severe scrutiny. The few months afterwards, notwithstanding 
lecturers employed by the League w^cre the strenuous opposition of many of the 
evcryw'here, and the attention of the wealthy city houses, the election of one of 
public, was aroused even in quarters the members for the city of London was 
where it was most difficult to excite an carried by the enthusiasm which the 
interest in economical (piestions. C’oii- League had created. In 1843 the 
veiitioris, and conferences, and great pub- Council of the League proposed to raise 
lie meetings were held in the Jarge towns, funds to the amount of 100,000/. A 
and painphleti and tracts were circulated bazaar on a large scale, which was held 
in villages and hamlets. The press, at Ck'vent Garden, in June, 184.5, and re- 
whether favourable or not to the princi- alized 30,678/., raised the fund proposed 
pies of the League, was compelled to to 116,687/. Two years before a bazaar 
Jiscuss them. In May, 1841, T.ord John had been held at Manchester, which re- 
hussoll brought forward the government alized 10,000/. 

plan of a fixed duty, which was at once With the progress which has been 
repudiated by the League as iiiisatisfac- made in the commercial principles advo- 
l^ry. An appeal was made to the cated by the League, it has not been re- 
eouiitry, and in the new parliament a quisite to continue the labours which it 
'jirge majority of members was returned undertook at the coniineiicement of its ex- 
were adverse to the commercial istence. The mass of the people have 
principles advocated by the League. The been made familiar with the question of 
League prepared to meet this state of the com laws, and of free trade generally. 
Ihings by greater boldness and activity The Uuigue is no longer a local association 
la all their operations. No more petitions believed to be merely the representative 
J'ere sent to parliament. In 1842-43 of the interests of the manufacturers. An 
funds were raised to tlie amount of administration which was carried into of- 
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fice on the strength of its supposed op- 
position to the principles of free trade, 
has taken some important steps in carry- 
ing them into effect. In consequence of 
the exertions of tlie Leag\ie, the question 
of free trade, and especially the abolition 
of duties on foreign corn, has become tlie 
most prominent of all the (juestions 
which agitate the public mind, and when- 
ever a general election takes place, it is 
probable that this question will decide 
the character of the next parliament. 
The practical success of the principles of 
the League now depends upon the con- 
stituencies, and to the electoral body has 
the League latterly directed its attention, 
and it has fought as far as possible the 
battle of free trade in the registration 
courts. Several of the more conspicuous 
members of the League have obtained 
seats in parliament. Candidates supported 
by the League have successfully contested 
the parliamentary representation of vari- 
ous boroughs. In others they have not been 
successful; but wlien defeated, the discus- 
sion of the principles for which the League 
exists has been carried on witli an acti- 
vity wliich is of itself a gain. The result 
of havinr exliausted the mere facts con- 
nected with the inffuence of the corn 
laws has had its elfect in directing con- 
troversy to the social condition of the 
country generally — the state of the agri- 
cultural labourers and of the operatives 
in the manufacturing districts — the state 
of the tenant farmers — iinprovetl tenures 
of land — and all subjects connected with 
the improvement of agriculture. These 
are questions to whicli the activity of the 
League has given life, and brought to a 
state which admits only of one course, 
that of advancement and improvement. 

On the 17th of February, 1844, a meet- 
ing wjis held at the Duke of Richmond’s 
house, London, which was atternled by 
sev^al noblemen, and nearly lifty mem- 
bers of the House of Commons who 
were opposed to the principles of the 
Anti-Corn Law League. At this meet- 
ing the ‘ Agricultyrai Protection Society 
of Great llritain’ was formed. The op- 
[joiieiits of the Ar»ti-Corn Law League 
had fre^eutiy repK sent' 1 that associa- 
tioigaSjjSfeillegal body, ai’<i now that they 
*orm an association pre- 


cisely similar in constitution, they con- 
sulted Mr. Platt, Q. C., (now one of the 
barons of the Exchequer) on the follow- 
ing points : whether there is anything 
illegal in affiliating local societies on the 
proposed cejitral society, and in forming 
corresponding societies. The opinion of 
Mr.i^PJatt was in favour of tlie legality of 
such societies. liarge sums liavc been 
collected by the County I’rotection Soci- 
eties and by the Central Society, pro- 
bably not less than 100,000/., but little or 
nothing has been done to bring the views 
which they advocate before the public. 
The vigour, energy, and activity dis- 
played by the League iu apjiealing to 
public opinion, and boldly inviting pub- 
lic scrutiny of their principles, have not 
been imitated by the Central Protection 
Society. There is always more spirit in 
a party which assaults a position than in 
one which has simply to hold its ground ; 
and this situation of the two parties who 
are contending about the corn law^i^ will 
go far to account for the difference in 
tlieir respective movements. 

LEASE. A lease, or letting, is some- 
times called a Demise (demissio),^ It is 
sometimes said that Incase is from the 
Latin ‘ locatio but as the verb' which 
corresponds to the noun Lease is Let, it 
seems that the word I.iease is tlie noun 
whicii corresponds to the verb T^et. The 
verb Let is akin to the French ‘ laisser ’ 
and the German ‘ lassen.’ 

lie who lets land is called the Lessor, 
and he to w hom land is let is called the 
lessee. 

There are various legal definitions of a 
lease. A lease has been defined to be a 
conveyance of lands or tenements from 
lessor to lessee for life, for years, or at will, 
generally in consideration of a rent or 
other annual recompense to he paid by the 
lessee to the lessor. The reservation of a 
rent is not essential in a lease ; hut pay- 
ment of rent is now the chief condition on 
which lands are let. 

To constitute a lease, it is necessary 
that the lands must he let for a less 
time than the period for which the lessor 
has an interest in the lauds demiseu- 
If a man parts with all his interest in tm’ 
lands or tenements, the conveyance is 
assignment [Assignment], and not » 
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lease. The relation that is created by a 
lease between the lessor andAlessee is 
usually expressed by the phrase landlord 
and tenant. The lessor has a reversion 
ill the lands which are demised, that is, 
after the expiration of the h^ase the land 
reverts to him. The lessor, by virtue of 
this reversion, seignory, or lord’s title, feas 
tlie power of distraining on the land for 
the nnit which is agreed on, and for the 
services which may be due by the terms 
of the lease ; and fealty is always due to 
tli<‘ lessor. [Fkalty.] The ordinary 
]( a.sv; is that for a term of years, by 
which lease a rent, generally payable in 
mou(*y, at stated times, is reserved to the 
lessor. These stated times are usually 
quarterly periods. 

The w’ords used in a letise for the pur- 
pose of conveying that interest in the 
lauds which constitutes a term of years 
are ‘demise, graut, and to farm let.’ 
'I'liese words are derived from the law- 
Latin expressions ‘ demisi, concessi ct ad 
iirniam tradidi.* The word ‘ firma, * 
farm, is said to signify originally ‘ pro- 
visions;’ and ‘to farm let’ does not pro- 
perly signify to let to be formed, in the 
luodern sense of the term, hut to let on the 
eoudition of a certain rent being paid in 
farm, that is, in provisions. If this ex- 
planation is correct, a ‘ farmer’ is one 
who had the use of lands on condition of 
paying a ‘ farm ’ or rent in provi.sions, 
such as corn and beasts. Hut the w ord 
‘farm’ now signifies the lands which a 
man hires to cultivate upon the payment 
‘^f a rent. > 

The interest which a man acquires in 
land by a lea.se for years is a term of 
yaars, or an estate for years. [Estate.] 
1 ho word lease is used in common lan- 
guiige also to signify the estate or interest 
which the lessee acquires by the lease ; 
but the wjord lease signifies properly the 
^’ontract or conveyance by which the 
ssce acquires the interest in the lands. 
Ihe words ‘ demise,’ &;c. above men- 
loned, are the proper words to constitute 
ease for years ; l)ut any words are 

clearly show “ the intent of 
WK parties that the one shall divest him- 
possession (of the land), and 
timp ^ determinate 

• When the written contract is iiot 


intended to be a lease, but an agreement 
for a future lease, it is often difficult to 
determine whether the contract is not so 
expressed as to make it a lease. 

At common law, it was necessary for 
the lessor to enter on the lands in order 
to make the lease complete, and no writ- 
ing wsis necessary. Hut the Statute of 
Frauds (29 Ch. 11. c. 3, § 1 ) enacted, that 
all leases, estates, interests, of freehold or 
terms of years, created by livery and 
seisin [Feoement] only, or by parol, and 
not put in writing and signed by the par- 
ties so making the same or their agents 
thereunto, lawfully authorized by writing, 
shall have the force and effect of leases or 
estates at will only, except leases not ex- 
ceeding the term of three years from the 
making tliereof, upon which the rent re- 
seiwed to the landlord during such term 
shall amount to two-thirds at the least of 
the full and imjfroved value of the thing 
demised. A deed is not necessary to con- 
stitute the writing a lease, unless the tene- 
ment is an incorporeal hereditament or 
a reversioti or remainder. Hut leases are 
generally made by deed, because cove- 
nants can be made only by deed. [Deed.] 

The word ‘ lands,’ which refers to the 
subject matter of a ]ease, comprehends 
what is upon the lands, as houses and 
other buildings, though houses and build- 
ings are generally mentioned specifically 
in the lease. 

The law of leases comprehends a great 
number of rules, which may be conve- 
niently reduced to the following general 
heads : 

1. The things which may be subjects of 
leases. 

2. The persons who may grant leases, 
and their powers to grant. 

3. The form of leases, and tlie legal 
construction of the agreements contained 
in them. 

The examination of these subjects be- 
longs to treatises on T.aw. The article 
Leases and Terms of Years in Bacon’s 
‘Abridgment’ is generally referred to as 
a good compendium of the law. A lease 
may contain any agreements that are law- 
ful. The ohjee't of the present article is 
to consider what agreements farming- 
leases should contain or should not con- 
tain, in onler that the lease may be most 
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beneficial to the landlord and the tenant, 
and by consequence to the public gene- 
rally. 

The chief subjects of leases are houses 
and buildings of all kinds, cultivable 
lands, and mines. Many persons who have 
not the complete ownership of houses and 
lands, are enabled to grant leases under 
particular powers; and there are many 
statutes under which particular classes of 
persons are enabled or restrained as to the 
granting of leases, sucli as Bishops, Deans 
and Chapters, and others. [liENKFiCE, 
p. 340.] 

The kind of leases of whicli we shall 
treat here are fanning leases, which are 
granted by persons who have full power 
to grant them on such terms as they 
please. The particular form of such 
leases, as already intimated, is a matter 
that belongs to the subject of public eco- 
mony, and it is almost beyond the pro- 
vince of direct legislation. 

At present a great part of the land 
in England and Wales is lield by large 
proprietors, and tlie number of land- 
owners who cultivate their own estates is 
comparatively small. In many parts of 
the kingdom the number of small land- 
owners who cultivate their own farms has 
certainly been decreasing for some cen- 
turies, and they are probably fewer now 
than at any former period of our history. 
In England the great subdivision of land 
lias been prevented by the form of govern- 
ment and the habits and f<*eliiigs of those 
who have had the chief political power: and 
the great increase of wealth that has arisen 
out of the manufacturing and commercial 
industry of the country has tended to 
prevent the suMivision of land and not to 
increase it. Those who ac(piirc great 
wealth in England by manufactures and 
commerce generally lay out a large part 
of it in the purchase of land ; for the 
ownership of land is that which enables 
a man to found a family and to perpetuate 
it, to obtain social respect and considera- 
tion, and also political wreight in the ad- 
ministration of public affairs. It facili- 
tates his election to Ihe House of Com- 
mons, and if he plays his part well, it 
may introduce him in due time to the 
HouStfbof Lords and place him among 
tie iB^ity of England. 


Those who cannot acquire land enough 
to give them political weight, are still 
anxious to acquire land as a means of social 
distinction, and as a permanent investment 
which must continually rise in value. 
Thus there is a constant competition 
among the rich for the acciuisition of 
land, which raises its price? above its 
simple commercial value ; and a man of 
moderate means does not find it easy to 
purchiise land in small (piantities and on 
such terms as will enablt; him to obtain a 
proper remuneration for the cultivation 
of it. 

The great mass of the cultivators in 
England are now tenant fanners, who hold 
their land either by leases for years or by 
such agreements as amount to a tenancy 
from year to year only ; and there is the 
like kind of competition among them to 
obtain laud upon lease, that there is among 
the wealthy to obtain land by purchase. 
The consequence is that more rent is often 
paid for land than it is \rorth : a confie- 
qucnce of the limited amount of land 
of the number of competitors for it. This 
circumstance, however, combined with 
others, enables the landlord to impose 
conditions whicli are mi favourable to the 
tenant and to agriculture, and finally to 
himself. 

Several tilings are essential to the good 
cultivation of land, whether it is held by 
lease or is the property of the cultivator. 
These essentials are, a knowledge of the 
best modes of husbandry, adequate capi- 
tal, and a market in which the fanner 
may freely buy and sell all that he wants- 
Now, in the present state of agriculture 
in this country, not one of these three 
conditions exists in the degree which is 
necessary to ensure good cultivation. The 
greater part of the land in England, as 
already observed, is cultivated under 
leases or a tenancy from year to year; 
and the covenants in the leases are often 
such as to be an insuperable obsfcicle to 
good agriculture. The condition then oi 
the tenant farmer, as determined by his 
lease, is that which we have to consider. 

Many landholders have several objects 
in view in letting their lands besides the 
getting of rent. One of these objects 
to maintain their political weight hy 
commanding the votes of their tenantry • 
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and this is mainly efiPected by not grant- 
ing them leases of their lands for deter- 
ininate periods, such as seven, fourteen, 
or twenty-one years ; but by making them 
very nearly tenants at will, or liable to 
quit at six months* notice. He who de- 
pends for his subsistence on having a 
piece of land to cultivate, out of which 
he may be turned on a short notice, will 
not be an independent voter. Nor can 
the landlord expect to have a good tenant 
who will improve his land, and a political 
tool at the same time. The uncertainty 
of the tenure will prevent a man of skill 
and capital from investing his money 
upon so uncertain a return. There may 
be many cases in which the personal cha- 
racter of the landlord is a sufficient gua- 
rantee to the tenant that he Avill not be 
disturbed in the possession of the laud, 
even where he has no proper lease, so 
long as he cultivates it fairly and pays 
his rent. But the most intelligent land- 
lords themselves admit that the only pro- 
per tenure of the tenant is that of a lease 
for a determinate period ; and it is on 
this condition alone as a general rule, 
that a landlord can get men of capital 
and skill to cultivate liis land. It has 
keen maintained by arguments that are 
unanswerable, that if lands were let to 
farmer tenants on leases for a determinate 
number of years, and on conditions which 
should not interfere with the land being 
cultivated in the best mode, there would 
he a great amount of fresh capital applied 
to the cultivation of the land, with all the 
iniprovemeiiMl of modern husbandry. It 
is contrary to experience and to all rea- 
son to suj>pose that a good farmer will 
apply his skill and capital to iniprove- 
meiit of another man’s property, unless 
he has the security that he will be remu- 
nerated. 

The improvements which would follow 
from a good system of leasing would be 
die abolition of the evils which now exist 
m consequence of uncertain tenure and of 
had leases. It is affirmed by the best au- 
thorities that the amount of capital whith 
|s now applied to the cultivation of the 
land in England is very inadequate, that 
a large part of the farmers have not auf- 
hcient capital to improve their laiuls, nor 
me necessary skill and enterprise ; and it 


is maintained that these evils are mainly 
owing to the want of a sufficient security 
of tenure or the want of a lease, or, where 
there is a lease, to the absurd restrictions 
with which many of them abound. 

It has been said, and truly enough, that 
there is no advantage to the landlord in 
granting a lease to bad cultivators, and 
that there arc many such. Such a lease 
would not indeed be any advantage to the 
farmer himself or the community in ge- 
neral ; but he who has land to let, and 
will let it on terms that are mutually pro- 
fitable to the landlord and the tenant, 
will be much more likely to get a tenant 
of competent skill and capiuil than he 
who gives the farmer an uncertain tenure 
or binds him in the fetters of a bad lease. 

The preservation of the game and the 
enjoyment of the pleasures of the chase, or 
of the profits derived from the wild ani- 
mals, is another object which some land- 
lords secure by their lease with as much 
minuteness and strictness as they do their 
rent. [GamkLaws.I Thus, in addition to 
getting a rent from his land, the landlord 
often wishes to command the votes of his 
tenant and secure his game. With re- 
ference to these objects and ct?rtain other 
imaginary advantages which he purposes 
to secure by directing the mode of culti- 
vation, he has a lease drawn up with con- 
ditions, restrictions, penalties, and feudal 
services, which no care on the part of the 
farmer cun prevent him from breaking 
in some particular, and which no man of 
capital, skill, and independent feeling 
would consent to sign. Specimens of 
such leases have been printed and circu- 
lated. One of them ai)peared in the 
‘ Leicester Chronicle’ for June 28, 1845. 
This lease prescribes a mode of cultiva- 
tion which is absolutely inconsistent with 
good farming. The landlord in such a 
lease directs the tenant how he must cul- 
tivate the land. If the directions which 
the landlord gives, comprehended the best 
modes of cultivation, they would be un- 
necessary if he had a good tenant, and 
they would not be observed by a bad one. 
A go»id tenant with sufficient capital will 
farm the laud according to the system 
best adapted fi)r the land, and he will be 
ready to avail himself of all improve- 
ments. A bad tenant, whether he has 
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capital or not, will not farm well simply 
because he is prevented from doing some 
tilings and bound to do others ; for farm- 
ing, like other matters, consists not only 
in doing a thing, but in doing it well. 
These conditions and restrictions, if en- 
forced at all, can only be enforced by 
constant supervision, and must be an end- 
less source of trouble and dispute. 

But these farming leases are often 
copies of old leases, made in other days, 
and are unsuited to the present state of 
agriculture. The things which they re- 
quire not to be done and those which 
they require to be done, are often incon- 
sistent with good agriculture, or, in other 
words, they prevent the land from yield- 
ing that amount of produce which it 
would yield under the best system, not 
only without thereby being impoverished, 
but with the certainty of permanent im- 
provement. Ignorance on the side of the 
landlord of bis true intere.st is one of the 
reasons wdiy many of these absurd leases 
still exist 

There can be no principle in the letting 
of land, if the object is simply to secure 
the best rent to the landlord and the i>er- 
mauent improvement of the land, which 
makes it different from the letting of 
any other piece of property. The good 
farmer hires land to cultivate, with the 
hope of deriving profit from the applica- 
tion of his skill and capital, lie does 
not want the advice and direction of an- 
other man : he trusts to himself. The 
first object of the landlord is to get as 
much rent as his land is worth, and to 
secure it against deterioration during the 
tenant's occupation. The terms of the 
lease, then, should simply be, the pay- 
ment of the rent agreed on, and the ob- 
servance of such conditions as are found 
by experience and known to practical 
agriculturists to he necessary to .secure 
the permanent value of the landlord’s 
land. It is admitted by all reasonable 
people that the landlord should have 
ample security by the lease for his land 
being given up to him at the end of the 
lease in as good conditioi; as he gave it 
to the tenant. 'Phe tenant wants no di- 
rections from the landlon? and no con- 
dit^ns in his favour, beyond the simple 
of being allowed to cultivate 


the land in the best way that he can for 
his own profit during a period sufficiently 
long to secure him a return for his out- 
lay ; and he acknowledges that he must 
submit to all conditions in favour of the 
landlord which arc not inconsistent with 
his free cultivation, and which shall se- 
cure the permanent value of the land- 
lord's property. Perhaps many landlords 
who now grant hard leases would admit 
this general principle: but when they 
came to details, they would insist on many 
conditions as necessary to secure their 
permanent interest, which a good farmer 
would object to as not necessary for that 
purpose, and also as inconsistent with bis 
profitable cultivation. 

'I’he framing of such a lease as we have 
described in general terms, must be the 
joint work of intelligent, liberal landlords, 
and good tenant farmers. It may require 
some time, some more experience, and 
suggestions from many quarters before 
such a lease is got into the best form. 
But it is an object worth the consideration 
of all persons inhTested in the cultivation 
of the laiul, and the attempt has been 
made already. We have received a copy 
of such a lease from the Vale of Evesham 
Agricultural Association, which has been 
circulated for the ]>urpose of obtaining 
the suggestions of competent persons. 

It has been said that some farmers do 
not care for having long leases : they are 
willing to go on as they have done. But 
can it be shown that tlu*re is a number of 
intelligent farmers with capital, who pre- 
fer a yearly tenure to a lease of reasonable 
length? Besides, some of these agree- 
ments for a tenancy from year to year, 
contain restrictions almost as numerous 
and absurd as those in leases for a term of 
years. If there are farmers who prefer 
dependence to the independence which is 
the result of a fair contract between farm- 
er and landlord, these are not the men 
to improve our agriculture ; these are the 
men with little capital, and less skill, who 
have no hopes of improving their con- 
dition, who rely on the easy temper or 
good-nature of an indulgent landlord, and 
are taught that they and their labour 
must be protected from foreign compe- 
tition. The intelligent farmer witn 
capital seeks no protection against the 
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foreigner, and wants no indulgence from 
his landlord. He is ready to give, and he 
would be compelled by competition to 
give, to the landlord the full value for the 
use of his land, and he w'ould ask for no 
more than the liberty of cultivating it in 
the best way. 

Ikfore, however, a good farmer could 
enter on the land with full confidence, he 
would have one favour to ask of his land- 
lord ; and that would be, not to protect 
him. If he wanted beans or oats to feed 
liis cattle with, to increase his manure and 
so increase his crop of corn, he would ask 
the favour of buying them where he could 
get them cheapest, in order that he might 
liave a greater return for his outlay and 
so better pay his rent, or even an in- 
cH'ased rent. Under the protective system 
[Cohn Laws] a man who is protected, as it 
is termed, in one thing, is taxed in an- 
(\ther ; he may be protected in wdiat he 
lias to sell, \)ut he must pay for that pro- 
tection by being taxed in what he has to 
buy. The farmer in one part of the king- 
dom wants something that he does not 
produce ; but it is produced in another 
part of the kingdom. Loth parts are 
protected in what they produce, that each 
may be compelled to buy of the other; 
and each is taxed iii what he 1)U)S in 
order that the other may he protected, 
'riius tlie legislature iut^’fere wdth the 
prices of things. They do not impose a 
tax on foreign produce that comes into 
the kingdom simply with tlie view of 
getting rev emm from it; they profess to 
interfere in oruer to keep up the prices of 
certain commodities that are produced in 
the kingdom. They profess to regulate 
within certain limits the prices for which 
the fanner must huy and sell his agricul- 
tural produce : they profess to do it ; but 
everybody who kuows the history of the 
com laws knows that they cannot do it, 
and never have succeeded in the attempt. 
«ut they have succeeded in breeding up 
a race of farmers, and of landlords too, 
who believe that their true interests ar« 
best consulted by the government attempt- 
ing to raise the prices of all agricultural 
produce, both that which a farmer buys 
and that which he sells. As matters 
pmd now, it is thu§ : — We have a lan4- 
inrd who by his lease directs his tenant 


how to cultivate, and at the same time 
reserves the power of walking over his 
jrouiid when he pleases to kill the game 
w hich the farmer must not kill, but which 
he must feed; a tenant with deficient 
capital and insufficient .skill, and the 
shackles of a restrictive lease, or an agree- 
ment for a lease which constitutes a te- 
nancy from year to year ; and a legisla- 
ture which interferes with prices and 
shuts out the farmer as well as others 
from buying in the cheapest market 
whatever agidciiltural produce he does 
not raise himself. Then there is a cry of 
agricultural distress, and wlien the ablest 
man in the House of Commons asks for 
a committee of inquiry into the cause of 
this distress, those who complain of the 
distress will not have the inquiry. 

It has been shown [Agriculture] that 
all duties levied on agricultural produce 
that is brouglit into these kingdoms, are 
protective duties, however small they may 
be. He who disputes this proposition is 
inaccessible to the cogent power of reason. 
He who admits it, and contends for the 
system, must contend that on the whole 
it does more good tliaii liarm. But the 
system continues, and wc still hear of 
agricultural distress, so that the system at 
least does not prevent agricultural dis- 
tress. Those wlio have handled the sub- 
ject best attempt to prove, and we believe 
that they have proved, that the system 
causes agricultural distress, and that it is 
the chief obstacle to improved cultivation 
of laud, the granting of good leases, the 
employment of fresh capital in the culti* 
vation of land, and the employment of 
agricultural labour. All these subjects 
were urged by Mr. Cobden, in the House 
of Commons ( 1845 ), in a speech, when he 
moved for a select committee to inquire 
into the extent and cause of the alleged ex- 
isting agricultural distress, and into the 
eftects of legislative protection upon the 
interests of landowners, farmers, and farm- 
labourers — a speech unequalled for per- 
spicuity of statement, practical knowledge 
of the subject, clearness of expression, 
and sound argumentation ; a speech which 
would place Mr. Cobden, if he had not 
already earned that distinction, among 
the very few men who have views at 
once omprehensive and sound enough 
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to entitle them to the honour of directing 
the affairs of an industrious people. 

The covenants contained in a lease, 
however tew they may be, often occasion 
difficulty and dispute upon tlie expiration 
of the tenancy. The landlord may often 
claim more than his due, and the tenant 
n\ay be disposed to do less. These diffi- 
culties arc not peculiar to farm tenancies ; 
they occur continually in the case of 
dwelling-houses let for a term of years 
upon the condition of keeping them in 
good repair. If such disputes cannot bt* 
settled amicably, or by reference to arbi- 
tration, the only way is by legal proceed- 
ings. It has been suggested that in the 
case of dwelling-houses in large towns 
like London, some easy mode of finally 
settling such disputes might be estab- 
lished. In sucli cases, the evidence of 
surveyors is the evidence on which a jury 
must give their verdict in case of legal 
proceedings; and it would be quite as 
satisfactory to all parties, if the evidence 
that is submitted to a jury, for their judg- 
ment, were submitted to a few competent 
persons to be chosen in some uniform 
manner, and whose decision should be 
final. 

Tn 1845 an actw^as passed (8 & 9 Viet, 
c. 124) entitled ‘An Act to facilitate the 
granting of certain Leases.’ Its object is to 
substitute abbreviated forms for those now 
in use, and it is provided that in taxing 
any bill for preparing and executing any 
deed under the act, the taxing officer, in 
estimating the proper sum to be charged, 
is to consider “not the length of such 
deed, but only the skill and labour em- 
ployed, and the responsibility incurred 
m the preparation thereof.'* It is enacted 
in section 4, “ That any deed or part of a 
deed which shall fail to take effect by vir- 
tue of this act shall nevertheless be as valid 
and effectual, and shall hind the parties 
thereto, so far as the rules of law and equity 
will permit, as if this act had not been 
made.” There are schedules to the act, one 
of which gives, in column 1, short forms 
of expression whicii maybe used in place 
of the oriJ inary expressions in lease.s, 
which are c<'ntained in e »lnmn 2 ; and it 
is enacted by section L “That whenever 
^rty to aiw deed made according to 
set forth in ^hc first schedule j 


of this act, or to any other deed which 
shall be expressed to be made in pursu- 
ance of this act, shall employ in such 
deed respectively any of the forms of 
words contained in column 1 of the se- 
cond schedule hereto annexed, and dis- 
tinguished by any number therein, such 
deed shall he taken to liave the same 
effect and be construed as if such party 
had inserted in such deed tlie form of 
w ords contained in coliunn 2 of the same 
schedule, and distinguished by the same 
number as is annexed to the form of 
words employed by such party ; but it 
shall not be necessary in any such deed 
to insert any such number.” This act 
does not extend to Scotland. The amount 
of words saved by this act is not sufficient 
to compensate for the difficulties that may 
arise from persons using tlie abbreviated 
forms in cases where they may not intend 
them to have the full meaning which tliis 
act gives to them. He who wishes to 
guard liimself either as landlord or tenant 
by suihi!)le covenants will do better to 
express his meaning at full length, with- 
out availing himself of the abbreviated 
forms which this act invites him tgf/iase. 

Leases in g(*neral require either ad 
valorem stamp or the common deed stamp, 
without which the instrument cannot be 
given in evidence. Leases for a term 
determinable op a life or lives not exceed- 
ing three, and the leases of all ecclesias- 
tical corporations, whether aggregate or 
sole, for any term not exceeding twenty- 
one years, are exempted from the duty. 
There is also a stamp duty on agreements 
for leases. I'his is one of the many 
inodes of taxation. 

LEET is the district subject to t}i<‘ 
jurisdiction of a court-leet. SometiuK’s 
the term is used to denote the court itself, 
the full style of wjiich is “Court-Leet 
and view of Fraiik-pledge.” Each of 
these titles is frequently used alone ; but 
the omission does not affect the character 
or the jurisdiction of the court. 
court-leet is also called a law-day, as bcio? 
the ordinary tribunal. 

One of the least improbable derivations 
of the word “ leet” is that which deduces 
lath and leet from the Anglo-Saxon 
"lathian,” or “gelathian,” to asseino^ 
both lath and leet indicating a distn® 
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within which the free male resiants (re- 
sidents) assembled at stated times for 
preparation for military defence, and for 
purposes of jjolice and criminal juris- 
diction. Of the first of these objects 
scarcely any tracts exists in the iinxlem 
leet. The title of the court as a “ view of 
Frank-pledge” points to its former im- 
portance, under the system of police in- 
troduced or perfected by King Alfred, 
which required that all freemen above 
twelve years of age should be received 
into a decenna, dizein, decennary, or 
tithing, sometimes called a visne, or 
neighliourliood, and in Yorkshire and 
other parts of the north, ten-men-tale (a 
number, tale, or talli/ of ten men), and 
forming a society of not less than ten fri- 
borgs, or freeborrows, freemen, each of 
whom was to be borhoc^ that is, pledge or 
security for the good conduct of the others. 

When a person w^as accused of a crime, 
his tithing wtis to produce him within 
tliirty-one days, or pay the legal mulct 
for the offence, unless they proved on 
oatli that no others of the titliing were 
implicated in the crime, and engaged to 
produce him as soon as he could be found. 
For great crimes the ofl'onder was ex- 
pelled from the tithing, upon which he 
became an outlaw. 

Tiie duty of inspecting a decennary or 
tithing was called a View of Frank-pledge, 
the freeborrow'S having received from 
their Norman conquerors the designation 
well known in Normandy of frank- 
I>le(lges. The principal or eldest of these 
fre«il)orrows, #id as such the person first 
sworn, who was denominated sometimes 
the tithing-man or tithing-head, some- 
times the headborougli or chief-pledge, 
sometimes the borsholder or borsalder 
(borhes-alder, or senior or ruler of the 
pledges), and sometimes the reeve, was 
CwSpecially responsible for the good con- 
duct of each of his co-pledgcs, and ap- 
pears to have had an authority analogous 
to that still exercised by the constable,.an 
officer elected by the resiants for the pre- 
servation of the peace within the district 
that constitutes the leet, tithing, or coii- 
sffiblewick. This officer is ill many 
places called the headborough, which 
designation, as well as those of borsholder 
tithing-man, is frequently used by. 


the legislature as synonymous with that 
of constable. It is probable that all the 
frauk-pledges were numbered according 
to rank or seniority, as in places where 
more than two constables are required 
the third officer is called the thii-dborough. 
lUackstone, misled by the sound, supposes 
headborough to be the chief person or 
head of a town or borough. The true 
derivation will remind the readers of 
‘ Iludibras ’ of the “ wooden bastile ” 
(stocks), which 

“ None are able to break thorough. 

Until they’re freed by head of borougfi." 

The Ilolkham MS. of the Anglo-Saxon 
customary law says A tithing (there 
called decimatio) contains, according to 
local usage, ten, seventy, or eighty men, 
who are all bound (debent) to be pledges 
(fidejussores) for each other. So that if 
any of them be accused (calumpniam 
patitur), the rest must produce him in 
court, and if he deny the olfence, he is to 
have lawful purgation by the tithing (i.c. 
by their sw earing to their belief of his 
innocence). A titliing is in some places 
called a ward^ as forming one society, 
subject to observation or inspection 
within a town or hundred. In some 
places it is called * borch, * that is, 
pledges, for the reasons above stated. In 
others it is called tithing (in the original 
decimatio), because it ought to contain 
ten persons at the least.” 

Leets are either public or private. 
The Public Leet is an assembly held in 
each of the larger divisions of the county, 
called a hundred, at which all freemen 
who are resiants within the hundred are 
bound to attend in person or by tlieir 
representatives. These representatives 
were the reeves or chiefs of their re- 
spective tithings, whether designated by 
that or by any of the otlier appellations, 
each of whom was accompanied by four 
good and lawful men of, and elected by, 
the tithing which deputed them. This 
public court-leet was held formerly by 
the royal governor of the county, the 
ealdorman of the Saxons, the earl of* the 
Danes, the comes or count of the Nor- 
mans. 'Phis great functionary was ac- 
companied by the shire-rieeve, an officer 
elected by the county to collect, the king s 
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rents and the other brandies of the royal 
revenue, ivho, in the absence of the eal- 
dorman, presided in the court, and go- 
verned the county as his deputy, whence 
he is called by the Normans a vice-comes 
or vicouut, though in English lie re- 
tained the name of shire- reeve or sheriff, 
the designation connected with his ori- 
ginal and more humble duties. This 
public court, which was originally called 
the folkmote, being held successively in 
each hundred in the course of a circuit 
performed by the sheriff, acquired the 
name of the sheriff's tourn, by which 
name, though itself a court-leet, it is now 
distinguished from inferior private leets. 
The court-leets appear to have lieen 
created by grants from the crown, ob- 
tained by the owners of extensive do- 
mains (which afterwards became manors), 
and most fre(iuently by religious houses, 
for the purpose of relieving their tenants 
and those who resided upon their lands 
from the obligation of attending the touni 
or leet of the hundred, by providing a 
domestic tribunal, before which the resi- 
ants might take the oath of allegiance 
and the frauk-pledgcs might be inspected, 
without the trouble of attending the 
touni, and to which, as an apparently 
necessary consequence, the criminal ju- 
risdiction of the precinct or district was 
immediately transferred. In these pri- 
vate leets the grantee, called the lord of 
the leet, performed the duties which, in 
the public leet or tourn, after the ealdor- 
maii ^or earl had permanently absented 
himself, fell upon the sheriff. Their 
duties he might perform either personally 
or by bis steward. As a compensation 
for this, and his trouble in obtaining the 
franchise, it appears to have been the 
practice of the great landowner, who by 
his money and his influence had procured 
tlie grant of a private leet, to claim from 
rcsiants a certain small annual payment 
by the name of certum let®. The tenants 
within the precincts of a private leet, 
whetlier in boroughs, towns, or manors, 
fotmed a body pjiitic wholly independent 
of the tourn or leet of the hundred; 
whilst such upland or mmrivileged towns 
as had not been formed into or included 
within any jjrivate leet, still • appeared, 
each by its tithing-man and reeve, and 


four men of the tithing, and formed part 
of the body politic of the hundred. lOach 
of these communities appears to have 
exercised most of those rights which it 
has of late years been supposed could not 
exist without a royal incorporation. In 
many cities and boroughs the ancient 
authority of the court-leet was in later 
times superseded by charter of incor- 
poration, in some of which the popular 
election of magistrates was preserved 
entire ; whilst in the great majority of 
ca.ses, the right, though continued in 
name, was fettered, if not rendered alto- 
gether nugatory, by restrictions of various 
characters and degrees, which are still to 
be seen in incorporated boroughs not 
regulated by the Municipal Corporations 
Act. In other re.spects, the course pre- 
scribed by these charters was adapted to 
tlie changes which had taken place in the 
habits of the people since the institiiti<jii 
of the eourt-leet. Many of the funetioiis 
of the magistrates in the new incorpora- 
tions were borrowed from the then com- 
paratively recent institution of justices of 
the peace. 

The court leet is a court of record, which 
has jurisdiction of such crimes as subject 
the off'enders to punisliment at cominoii 
law. As criminal jurisdiction belongs ex- 
clusively to the kingly office, all criminal 
prosecutions are called pleas of the crown, 
and the courts in Avhichsuch pleas are held 
are the king’s courts, although granted 
to a subject ; for such grant operatic 
merely as an authority to the grantee te 
preside judicially by .himself or his 
steward, and to take the profits of tiic 
court to his own use. I'he authority 
exercised under the king’s grant is called 
a lordship, and the grantee is said to l e 
the lord of the leet. It may be clainud 
either by a modern grant or by prescri]' 
tion, that is, long established user, from 
which an ancient grant is presumed. Tk‘ 
lord of tlie leet is commonly the Iwd 
a manor, and the leet is usually co^xtem 
sive either with the actual limits jof tli‘* 
manor or with its boundary at soni<’ 
former period. There may, however, 
several leets in one manor, and a leet nia) 
be appendant to a town or to a singlj 
house. It is not necessary that the 
of the leet should have a njanor, or 
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(Iced that he should have any interest in 
tlie land or houses over which the leet 
jurisdiction extends. The crown may 
grunt to A a leot over the lands of 11, and 
the grantee of a leet in liis own land may 
convey the land and retain the leet. Tlie 
lord may be reiiuired by writ of manda- 
mus to hold the (xmrt. Upon non-user 
of a leet, the grant is liable to be seised 
into the hands of the crown, either abso- 
lutely as for a forfeiture, or quousqiie, that 
is, until the defect be amended: the same 
conse(iuence ensues upon neglect to ap- 
j)oinl an able steward and other necessary 
ollicers, or to provide instruments of pu- 
nishment. 

Privateleotsarc commonly held, as pub- 
lic leets tnutit be, twice in the year, within a 
month after Easter, and within a. month 
after Michaelmas, and even the former can- 
not, unless warranted by ancient usage, be 
held at any other time except by adjourn- 
ment. The court appears to have been 
fonnerly held in the open air. It should 
he held at its aeciistoined place, tliough, 
if sullieient notice be given, it inay be 
held anywhere M'itbin the district. All 
persons above the age of twelve years 
and under sixty (except peers anti clergy- 
men, who are exempted by statute, and 
women and aliens), resiant within the 
precinct for a year and a day, whether 
lAasters or servants, owe suit to {i.e. per- 
sonal attendance at) this court, and hero 
th(^y ought to take the oath of allegiance. 
'J'he suit to the court-leet is said to be 
real { i.c. regal or due to the king), be 
cause every out bound to ilo suit to such 
court as a resiant, is also bound to take 
ftu* oath of allegiance, unless he has taken 
it before, lint where a noii-resiant is 
hound by tenure to join with the resiants 
hi making presentments at the court-leet, 
the duty is not suit-real, for he shall not 
he sworn to his allegiance, &c. at this 
h^^t. It is merely suit-service, i.e. a suit 
forming one of the services due from the 
I tenant to his lord in respect of the tenure, 
c or the non-performance of such suit the 
remedy is by distress, as in case of othef 
smts-service or rents-service. A man 
'^ho has a house and family in two leets, 
so as in law to he conversant or coiumo- 
raut in both, must do his suit to thelc^ 
^here his person is commorant*JlfS!nS^ 
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where his bed lies, but if he occasionally 
reside in both, he is bound to do suit to 
each. 

The Anglo-Saxon Hundred Court ap- 
pears to liave had jurisdiction in all 
•auses, civil, criminal, and ecclesiiistical ; 
and also to have had the cognizance and 
oversight of all the communities of frank- 
pledges within the hundred the members 
of these communities being bound for 
;hat purpose to attend at the Hundred 
Court by themselves or their elected re- 
presentatives. Tlie jurisdiction of the 
Hundred Court in ecclesiastical matters 
was taken away by an ordinance of 
William the Conqueror, which forbade 
the attendance of the bishop. 

It was the province of the court-leet, 
as well the public leet of the hundred . as 
the private leet, to repress all offences 
against the public peace, and to enforce 
tl»e removal of all public nuisances. The 
leet jury may make by-laws. The leet 
jury elect their chief magistrates, the 
reeve or constable, &c. of the private leet, 
and, as it would seem, the high constable 
(sometimes called the alderman) of the 
hundred. 

Hefore the Norman conquest, and pro- 
bably for some time after, this court of 
tlie leet was, if not the sole, at least the 
ordinary tribunal for the administration 
of criminal justice in the kingdom. Until 
the reign of Henry 1., when, with re- 
spect to certain heinous offences, the 
puiiishineiit of death was substituted for 
pecuniary compositions, no crime ap- 
pears to have been punished by death 
except that called in the laws of that 
prince Openthifte,*' a theft wliere the 
oti’ender was taken with the thing stolen 
upon him. Of this crime, as requiring no 
trial or pi'esentrnent, the leet had no cog- 
nizance. Other offences, of Jiowever se- 
rious a nature, subjected tlie party to a 
mulct, or pecuniary fine, the amount of 
which was in many eases determinate and 
fixed. 

Offences to be merely inquired of iu 
leets are arson, burglary, escape, larceny, 
manslttugliter, murder, rape, rescue, sacri- 
lege, and ti*eafran, and every oftence w^hich 
was felony at eominon law. These of- 
bt:Tj” by the leet jury 

the indictment being 
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certified to the justices of gaol delivery, 
the indictees may be arraigned ; but they 
cannot be arraigned upon tlu? mere pro- 
duction of the court-roll containing the 
presentments. Formerly all offences in- 
quirable in leets were also punishable 
there by amercement ; but the power of 
adjudicating finally upon crimes in courts 
ieet, whether public or private, is now 
limited to such minor offences as are still 
left under the old system of pecuniary 
compensation. No matters are cognizable 
in the leet unless they have arisen or have 
had continuance since the last preceding 
court. 

An amercement is a jiecuniary punish- 
ment which follows upon every })resent- 
ment of a default or of any offence com- 
mitted out of court by private persons. 
Amercements are to be mitigated in open 
court by affeerers (aiferratores, from af- 
ferrare or atlbrare, afjarer, to tax, or fix 
a price, hence the term aff’eivge, us(*d in 
the old French Jaw to denote the judicial 
fixing of a price upon property to be 
sold). The affeerers by their oaths affirm 
the reasonableness of the sum at which 
they have assessed tlie amercement. 'I'his 
course is confirmed by Magna, (^harta, 
which directs that amercements shall be 
assessed by the peers of the offender, i.e. 
the pares curia;, or suitors of the same 
court. The amercements, being atleered, 
are estreated (extracted ) from the court- 
roll by the steward, and levied by the 
bailiff under a special warrant from the 
lord or steward for that purpose, by dis- 
■ tress and sale of the goods of the party, 
which may be taken at any place within 
the district ; or the lord may maintain an 
action of debt for such amercement. For 
a nuisance, the jury may amerce the of- 
fender, and at the same time order that 
he he distrained to amend it. 

The steward of a leet is a judge of re- 
cord, and may take recognizances of the 
peace ; and he may impose a fiiu; for a 
contempt or other offence committed in 
court, as where a pai'ty obstructs tlie jury 
in tlie execution of their duties, or by 
puiilic officers ill the discharge of their 
duties out of court. The amount of the 
fine is at once fixed by the steward, and 
therefore, though sometimes loosely 
V^called aa amercement, it is. not to be af- 


feered. When a suitor present in court 
refuses to be sworn, it is a contempt for 
which a reasonable fine may be imposed ; 
so if the jury, or any of them, refuse to 
make a presentment, or depart without 
making it, or make it before all are 
agreed. But the fine must be set upon 
each person individually. For the fine 
so imposed the lord may distrain or bring 
an action of debt. In all matters within 
the cognizance of a court-lect the lord or 
steward has the same power as the judges 
in the superior courts. He has indeed 
no power to award imprisonment as a 
punishment for offences presented in tlie 
leet, such offences being the subject of 
amercement only ; but he may imprison 
persons indicted or accused of felony be- 
fore him, and persons guilty of a con- 
tempt in face of the court. 

If a nuisance within the jurisdiction of 
a leet l)c not presented at the court-leet, 
the sheriff’ cannot inquire of it iu his 
tourn, for that wdiicli is within tlie pre* 
einct of the leet is exempt from the juris- 
diction of the tourn ; which has merely 
the same jurisdiction as private leets in 
such parts of the liundrcd as arc not in- 
cluded within any private leet. 

Of common right the constable is to be 
chosen by the jury in the leet; and if the 
party chosen be present, he ouglit to take 
the oath in the leet ; if absent, before jus- 
tices of the peace. If be refuse to accep! 
the office, or to be sworn, the steward 
may fine him. If the party chosen be 
absent and refuses, the jury may present 
bis refusal at the next court, and then be 
is amerced. But a person chosen con- 
stable in his ab.sence ought to have no- 
tice of his election. A maudamus lies to 
the steward of a leet to swear in a con- 
stable chosen by the jury. By !•> & 
Car. II. cap. 12, when a constable 
or goes out of the parish, any tw’o juS' 
tices may' make and swear a new one 
until the lord shall hold a court-lect; 
and if any officer continue above a year 
in his office, the justices in their quarter- 
sessions may discharge him, P. 
another in his place until the lord shat 
hold a court. But the justices at sessions 
cannot discharge a constable appointed ^ 
the leet ; and though they can 
constables until , the lord shall hold 
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court, they cannot appoint for a year, or 
till others be chosen. A person chosen 
constable who is deficient in honesty, 
knowledge, or ability, mfly be discharged 
by the leet or by the Court of King’s 
llench as unfit. The steward may set a 
reasonable fine on a constable or tithing- 
luan who refuses to make presentments. 

Though the leet has long ceased to be 
the principal and ordinary court of crimi- 
nal jurisdiction, its power has been en- 
larged by several statutes, which give it 
cognizances over offences newly created, 
and it does not appear to have been at 
any lime directly abridged by legislative 
interference. The business of the court 
has chicdly been affected by the creation 
of concurrent jurisdictions, particularly 
that of justices of the peaee [.Iusticks of 
THE Peacp:J, who have cognizance of the 
same' matters, as well us of many others 
o\er i^hich the conrt-leet has no jurisdic- 
tion. Justices of the peaee are always 
accessible, whereas the court-leet is open 
only at distant interv'als, and for a short 
period, unless it be continued by adjourn- 
ment, which can only take place fur the 
despatch of existing business. Another 
cause of the declension of these tribunals 
is that except in a very few cases the ju- 
risdiction of the leet is confined to of- 
fences punishable at coininoii law. In 
statutes wdiich provide for the repression 
of new ott'ences, the leet is commonly 
passed over in favour of justices of the 
peace. Blackstonc reckons “ the almost 
entire disuse conleinpt of the court- 
leet and sj^erilrs tourn, the king’s ancient 
courts of common law formerly mneh 
revered and respected, among the mis- 
chievous effects of the change in the ad- 
nnnistvation of justice by summary pro- 
; ceedings before justices of the peace.” It 
I "as not however left to the learned com- 
“ ’^entator to make this discovery. In th' 


-^.,.,j.„na*atiiig against me viuianuub 
^ the Saxon principle of self-govern- 
ment and domestic administration of jus- 
resulting from the eiuToacliraents 
nde upon the ancient jurisdiction of the 
iust* ^ lo the new tribunal of the 

wees of the peace a concurrent juris- 


diction in matters usually brought 
before the court-leet, and an exclusive 
jurisdiction in other important matters. 
In the last year of Edward HI. (1377), 
tlie Commons by their petition in parlia- 
ment prayed tlie king that no justice of 
the peace should inquire of anything cog- 
nizable in the courts of lords who had 
view of frankpledge, or of anything cog- 
nizable in any city or borough within 
their district, and should attend only to 
the keeping of the peace and the enforc- 
ing of the statute of labourers. To this 
petition the king returned the following 
unsatisfactory answer: — “The statutes 
heretofore made cannot be kept if the pe- 
tition be granted.” At this time, and 
until the passing of 27 Hen. VIll. c. 24, 
offences in leets were alleged to be against 
the lord’s peace, not the king’s. 

Tlie common notice of holding the 
court is said to be three or four days ; l)ut 
it is now usual to give fifteen days’ 
notice. 

The functions of the steward of a 
court-leet are mostly, if not wholly, judi- 
cial. Ministerial acts are performed by 
ail inferior officer called the bedel or 
bailiff^ w ho of common right is appointed 
by the lord or steward, though by custom 
he may be chosen by tlie jury, and sworn 
with the other olliciTs chosen at the leet ; 
and where, in a leet appendant to a 
horongli, tlie bailiff so chosen has a dis- 
cretionary powx*r in impannelling the 
jury, this important function is a suffi- 
cient ground for issuing a Quo warranto 
to inquire into the title of the party who 
exercises it. The steward, at the cus- 
tomary or at a reasonable time before tlie 
holding of the court, issues a precept 
under bis seal, addressed to the bailiff of 
the leet, commanding him to warn the 
resiants to appear at the time and place 
appointed for holding the court, and to 
summon a jury. The notice may be 
given in the church or market, according 
to the usage of the partienhir place ; but 
it is Sdict that if it be not an ancient leet, 
personal notice is necessary. According 
to the course most usually pursued, the 
steward opens the court by directing the 
^krt to be proclaimed ; and this being 
..^Aing’s court, it is necessary that three 
‘^OTwlfimations should be made. This is 
u 2 
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done by tlie bailiffs crying ** Oycs ” 
(hear) three times, and then saying once, 

“ All manner of persons who are resiant 
or deciners, and do owe suit royal to this 
leet, come in and do your suit and answer 
to your names, upon pain and peril which 
shall ensue.” Tlie bailiff then delivers 
to the steward a list of persons summoned 
as jurymen, together with the suit or 
resiaiit roll. Tlie suit-roll is then called 
over, and those resiants who are absent 
are marked to be amerced. The bailiff* 
then makes three other proclamations, by 
crying “Oyes” three times, and then 
saying, ‘‘ If any man will be esso’igned, 
come in, and you shall be heard.” 'Die 
steward having called for the essoigns 
(excuses'! enters them. The essoigns 
should regularly be adjourned to the next 
court for examination in the court roll or 
book. 

Suit-real must be done in person; it 
cannot be done by attorney ; and probalily 
it cannot be released by the lord, lint 
the suitor may be essoigned or excused 
for the particular occasion, w'hich is done 
generally upon the payment of an essoigii 
penny. 

The constables are next examined as 
to their compliance with the orders re- j 
ceived by them at the previous court. 
After this the leet jury is formed. This 
jury is chosen from the body of the suit- 
ors, and consists of not less than twelve, 
nor more than tw^enty-three. In some 
lects the jury continues in office for a 
whole year; in others tlie jurors are 
elected and discharged in the course of 
the day. A custom for the steward to 
nominate to the bailiff the persons to be 
summoned on the jury is valid. If a siif- 
ticiont number of resiants to form a jury 
cannot be Ibnnd, the steward has power 
to compel a stranger to serve, even 
though he he merely travelling through 
the district; but a woman, though a resi- 
ant, cannot be sworn. 

After the jury is chosen a foreman is 
named, who is sworn as follows: — “You 
shall AV(dl and truly inquire, and true 
prcsentinmit make, of all such articles, 
matters, and things as shall be given you 
in cljiarge; the king s counsel, your com- 

jH^p-'V-nd undisclosed. You sliall pre- 


sent no man for envy, hatred, or malice ; 
nor spare any man for fear, favour, or 
affection, or any hope of reward ; but ac- 
cording to the best of your knowledge, 
and the information you shall receive, 
you shall present the truth and nothing 
hut the truth.” As soon as the foreman 
is sw’oni, and the rest of the jury, they 
receive a cliarge I'roni the steward, jioint- 
iug out the nature of their duties, and of 
the matters which ought to he presented. 
The jury make their presentments to the 
steward, who, in cases of treason or 
felony, must return the presentments (in 
these cases called indictments) to the jus- 
tices of gaol delivery if the oflenders he 
in custody ; if they he at large, the indict- 
ments must be nunoved into the King’s 
lleiich ]>y certiorari, in order that process 
may issue thereon. In all other eases 
the steward of the leet has power, upon 
tlie complaint of any party grieved by 
the presentment, or, on the other ha^d, 
upon any suspicion entertained as to the 
eoneeahnent of any offence, by non-pre- 
sentmeut, to cause an immediate iiupiiry 
into the truth of the matter by another 
jury, though in the former case the more 
usual course now is by certiorari or tra- 
verse. 

A conrt-h'ct may he adjourned if the 
business of the ])articular court require it. 

It is not necessary that notice should 
he given of an ord<*r made by the leet Ibr 
abating a nuisance; tlie party Ixii'g 
w'ithin the jurisdiction, must take notict! 
of it at his peril. For the same reasou 
he is also bound to take notice of a In- 
law. ^ 

The ordinary profits of a coiirt-leet arc 
the fines, amercements, and essoigii pence, 
and belong, in the case of a public leet or 
touni, to the king; in the ease of a pri- 
vate leet, to the grantee or lord of tlic 
leet. In a private leet also, the lord, as 
above mentioned, is entitled to a further 
payment, in the nature of a poll-to^^, 
capitagiuin, or chevage, by the name oi 
certum leUc, sometimes called cert-silvcr» 
certainty-money, cert-money, and head- 
silver. When this payment is to be made 
on the day of the leet, the defaulters nia) 
be presented and amerced. For 
araerc(*nieut the lord may distrain ; h« 
he cannot distrain for the cert-money t*' 
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self, without a prescription to warrant i 
such distress. In the absence of both 
amercement and prescription, the lord’s 
remedy is by action of debt. 

Though the court-leet may now be consi- 
dered as ail antiquated institution in many 
respects, it is one of our old institutions 
tliat is characterized by many valuable 
features. Ihit the court-leet is not ineffi- 
cient in all places. It is stated in a valu- 
able pamphlet by Eoss Coulthart, Ksip 
‘ On the sanatory condition of the town 
of Ashton-iinder-Lync' (1844), “That as 
the power and authority of the surv(*yor 
or inspector of nuisances is limited to 
rmmon nuisances, it is necessary in all 
cases of private nuisance to call in the 
aid of liOrd Stamford’s Court-leet Jury, 
''i’his court, which has fallen into disuse 
iii many towns, holds its sittings here (in 
Ashton-under- Lyne) regularly every six 
months ; and the numerous amerciaments 
vhic.h are from time to time made upon 
the owners of property in respect of dan- 
gerous tenements, defective sewerage, and 
filthy nuisances, contribute in no small 
degree to correct abuses and to punish a 
class of careless and avaricious landlords, 
that neither the local acts nor common 
law could effectually reach.” The author 
of this pamphlet has given at length the 
form of procewlings in the court-leet at 
Aslitoii, and the examples of the kinds 
of j)r<‘sentments and amerciaments. The 
author says at the end of the note, “In 
coiK'lusion 1 would remark, that the pre- 
scriptive manonal powers exercised within 
die manor of Ashton-under- I^yne are not 
touiid to Ixi in any respect oppressive ; 
hut oil the other hand are found t(* be 
juvaluablc adjuncts to the eff ective work- 
ing of our various local acts of parlia- 
lueiit. Indeed 1 know of my own know- 
h'dge that the eonimissioners appointed 
under our police, gas, market, and water 
acts, frequently derive much valuable as- 
sistance from the presentments of the 
I^ourt-le(*.t J ury ; and that if it were not 
lor such excellent auxiliaries, several qI‘ 
me provisions of these acts would be al- 
together inoptrative. In all these local 
acts of tiarliumeiit a provision is intro- 
unimpaired the privi- 
to Lord Stomford.” 

-'I'^uACY (Legatum), a bequest or 


gift of goods and chattels by will or testa- 
ment. The person to whom it is given is 
termed the legatee (legaUlrius). 

The bequest in no case confers more 
than an inchoate property on the legatee, 
which does not become eomydete till the 
assent of the executor or administrator 
ith the will annexed, as the case may 
be, has been given. [Exkcutou.] But, 
before such assent, the beipiest is traris,- 
missible to the personal nqiresentatives of 
the legatee, and will pass by bis will. 
The ass(,*nt of the executor or adminis- 
trator, however, cannot be refused except 
so far as this, that he is not bound to ad- 
mit that there is any property due to the 
legatee till the debts of the deceased are 
paid. 

L(‘gacies are of two kinds, general and 
specific. A legacy is general w4ien it is 
so given as not to amount to a beijuest of 
a particular thing, or a particular fund of 
the testator ; a specific legacy is a bequest 
of a specified thing, or a specific part of 
the testator’s estate. The whole of the 
estate of a person deceased being liable 
for the payment of his debts, legacies of 
both kinds are of course subject to debts : 
but in case of a deficiency of the estate 
for tlii‘ payment of tlie legacies, the gene- 
ral legatees can only be paid in equal 
proportion ; and they must, as it is tech- 
nically termed, abate. A specific legatee 
is not compelled to abate, or allow any 
tiling by way of abatement, but bis legacy 
may be taken for the payment of debts if 
the general legacies have all been applied 
to pay them and there is still a deficiency. 
Specific, legatees may however be com- 
pelled to abate as against one another. 
If ihe part of the testator's estate which 
is specifically given has been disposed ot 
by tlie testator in bis life-time, or at the 
time of his death has ceased to exist in 
such form as described in bis will, the 
general rule is, that the specific legatee 
loses his legacy, and is not entitled to any 
satisfaction out of the general estate ; in 
such case the legacy is said to be adeemed, 
a term which lias been derived from the 
Roman law, though the word “ adimere” 
is not there used exactly in this sense 
(Dig. 34, tit. 4). ’riiere is also a third 
de^ciiption of leiracy, partaking somewhat 
oft^e nature of both kinds already men- 
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tioned, as a gift of so much money, with 
reference to a particular fund for pay- 
ment. This is called a demonstrative 
legacy, but so far differs from one pro- 
perly specific, that if the fund pointed out 
fails on any account, the legatee will be 
paid out of the gcnieral assets ; yet it is 
so far specific that it is not liable to abate 
in case of a deliciency of the general 
assets. 

Legacies may be given cither abso- 
lutely (pure, as tlie lUoman jurists termed 
it), or upon condition (sub conditione) or 
upon the happening of any contingency : 
provided it must happen, if at all, within 
the duration of a life or lives in being at 
the time of the decease of the testator and 
twenty-one years afterwards, allowing in 
addition the period of gestation where the 
contingency depends upon the birth of a 
child. Legacies may also be given in 
such a way that though no coiulition is 
expressed in distinct terms, it may be 
cleai'ly inferred tiiat the testiitor did not 
intend his gift to take effect till a definite 
time had arrived or a definite event had 
taken place. When a legatee has ob- 
tained such an interest in the legacy as 
to be fully entitled to the property in it, 
the legacy is said to be vested^ and this 
property may be acfiuired long before 
the right to the possession of tlie legacy 
accrues. A vested legacy partakes of the 
incidents of property .so far as to be trans- 
missible to the personal representatives of 
the party entitled to it, or to pass by his 
will ; a legacy which is contingent or 
not vested is no property at all with re- 
spect the legatee. This distinction of 
legacies, vested and not vested, seems 
derived from tlie Roman law, which ex- 
pres.ses the fact of vesting by the words 
“ dies legati cedit.” 

Formerly, in all cases when a legatee 
died before the testator, the legacy lapsed 
or failed, and went to the person ap- 
pointed residuary legatee by the testator, 
or if there was none such, to the next of 
kin ; and lapse might also take place (as 
already observed with respect to a legacy 
given to a legatee at a partioilar time, or 
upon condition, or the htippening of a I 
contingenc;^) if the legatee dii d before the 
appointed time arrived, or if the condition 
was not performed, or the contingency 


did not happen. The statute 1 Viet, 
c. 26, § 33, has modified the old rule, 
and directs that when legacies are be- 
queathed to a child or other Issue of a 
testator, who shall die in his life-time, 
leaving issue, and such issue shall be 
living at the testator’s death, the legacies 
shall not lapse unle.ss a contrary intention 
' appears upon the face of the will, but 
shall take effect as if the legatee had died 
immediately after the testator. 

The rules by which gifts of legacies 
are construed are derived from the liomaii 
law, or rather arc a part of that law% which 
prevails in the ecclesiastical courts : for 
although the court of chancery has coii- 
curreiit jurisdiction over legacies with the 
ecclesiastical courts, yet to prevent con- 
fusion it fV>llows the same general rules. 
If however a legacy be charged upon or 
made payable out of real estate, then, as 
the ecclesiastical court has no coiicurreut 
jurisdiction, courts of equity are not hound 
to follow the .same rules as to the con- 
struction of such gifts as in the case of 
personal estate. 

The questions involved in the law re- 
lating to legacies are very numerous, and 
belong to treatises on that branch of the 
law. 

Generally speaking, an executor can- 
not be compelled to pay legacies imtil 
after the expiration of twelve months 
from the dect*ase of the testator, and nut 
even then unless the assets should be 
realized and the debts paid or provided 
for; hut as the rule is only for the gene- 
ral convenience of executors, if it should 
appear that all the debts of the testator 
are paid, the executor may be compelled 
to pay the legacy before the twelve 
mouths have expired. It may be stated 
however as a general rule, that legacies 
are payable twelve months after the 
death of a testator, and with interest 
from that time at 4 per cent., unless the 
testator has made some special provision 
as to time of payment and interest. The 
mie as to the twelve months is taken 
from the lioman law. When a specific 
legacy consists of some determinate chat- 
tel, whether real, as a lease for years, or 
personal, as a particular horse, the lega- 
tee, after assent by the executor to the 
legacy, may take possession of iti 



LEGATE. 


LEGATE. 


[ 247 ] 


for it by action at law : but where the 
specific legacy consists of money, &c., and 
ill all cases of general and of demonstra- 
tive legacies, no action at law lies unless 
the executor has, for some new consi- 
deration beneficial to himself, expressly 
promised payment. As a general rule 
therefore it may be stated that the reme- 
dies by legatees against executors are 
afforded by the courts of equity. (Roper 
On Le^arip.s; Williams On Executors 
and Administrators.') 

On the subject of legacies (legataj 
under the Roman law, Gains (ii. l‘.)2- 
250) and the Digest, lib. xxx., xxxL, 
xxxii., ' Do Legatis et Fidei commissis,’ 
are the chief authorities. This is one of 
the subjects on which tlie Roman juris- 
consults have most successfully exercised 
their sagacity and diligence, and in which 
the decisions of our English courts have 
adopted many of the principles of Roman 
law. 

Legacies pay a tax, wdiicli is gene- 
rally to be paid by the executor or 
administrator, and the stamp which de- 
notes the payment of a legacy is to be 
affixed to a receipt which is given to the 
executor or administrator by the person 
who receives the legacy. There are also 
stamp duties on probates of wills and on 
letters of administration. These modes 
of taxing the transfer of personal property 
by will or in consequence of intestacy 
may be conveniently explained under 
Probate. 

LEGATE ffrom the I.atin I^egutus, 
which is a participle from Lego, and 
signifies one who is sent with a certain 
commission). This word had various 
significations among the Romans. The 
legates (legati) were the chief assistants 
of the proconsuls and proprsetors in the 
administration of the provinces. 'Phe 
number of legates differed according to 
the quality of the governor whom they 
accompanied; their duties consisted in 
hearing inferior causes and managing th^ 
smaller affairs of administration. They 
appear to have been chosen and appointed 
by the governor, though at tlie first in- 
stitution of the office they were probably 
selected by the senate, as advisers to tin 
governor, from the most prudent of their 
own body. The word legatus also sig- 


ified a military officer who was next 
ill rank to the general or commander- 
n-chief in any expedition or under- 
aking, and in his absence had the chief 
command. ((>u‘sar, J)c Evil. Cio., ii. 17 ; 
iii. .51.) The word legatus is also often 
used to denote a piTsoii sent by the Ro- 
man state to some other state or sovereira 
power on matters that concerned the 
public interest ; in this sense the word 
corresponds pretty nearly to our ambas- 
sador or envoy, except that the motives 
for sending a legatus, or legate, seem to 
have been occasional only, and the le- 
gates do not appear ever to have been 
permanent resident functionaries in a 
foreign community. Under the emperors 
those who were sent by them to ad- 
minister the provinces of which the go- 
vernment was reserved to the emperors, 
were called legates (legati Cfiesaris). 

Under the republic the senators who 
had occasion to visit the provinces on 
their own business used to obtain what 
was called a “legatio libera,” that is, the 
title and consideration of a legatus, or 
public functionary, with the sole object 
of thereby furthering their private inte- 
rests. These legationes are said to have 
been called liborm, or free, because those 
who held them had full liberty to enter 
or leave the city, whereas all other pub- 
lic functiojiaries whose duties were exer- 
cised beyond the limits of the city could 
not enter Rome till they had laid aside 
their functions; or because a senator 
could not go beyond a cerhiin distance 
from Rome unless he obtained permission 
in the form of a legatio. (.^icero, w'ho 
on one occasion inveighs vehemently 
against the legatio libera, could defend it 
when it suited his purpose, and in a 
letter to Atticus (i. 1 ) he expresses his 
intention to visit Cisalpine Gaul in this 
capacity for the purpose of furthering his 
elcHJtion as consul. 

At the present day a legate signifies an 
ambassador, or nuncio, of the pope. 

There are several kinds of papal le- 
gates ; legatus a latere^ legatus 7iatus, &c. 
Legates a latere are sent on the highest 
missions to the principal foreign courts, 
and as governors of provinces within 
the Roman territory wdiich are called 
legations (legazioni), when they are go- 
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verned by a cardinal. Legatus natus is 
a person wlio holds the olfice of legate 
as incident and annexed to sonic other 
office, and is, as we should say, a legate 
ex qf/icio. As this office or title exempted 
the holder from the authority of the le- 
gates a latere, it was earnestly sought 
after by the bishops. 'I^'lie arclihishop of 
Canterbury was formerly a legatus natus. 
Legates of a lower rank than cardinals 
are called mmcii apostolici (apostolic mes- 
sengers). 

LEGATEE. [Legacy,] 

LEGISLATION. In treating of legis- 
lation, we M'iil explain, 1st, the mean- 
ing and etymology of the word; 2nd, tlie 
distinction between the legislative and 
executive powers of government; and 
.‘Ird, the difterence between jurispru- 
dential and legislative science — under 
which head we will make some remarks 
respecting the most convenient form liir 
the composition of laws. 

1, Meaning and cLt/niologff of the word. 
Legisfation, —A magistrate who proposed 
a law in liome lor the adoption of the as- 
sembly of citizens was said legcntfrnr (as 
we say, tt/ a bill into parliament); 
and the law, if carried, was said to he 
perlata, or simply lata. Hence the term 
legum lator, or legislature was used, as 
synonymous with the Greek //o^oOctt^v, 
in the sense of a laM'giver. From legis- 
lator have been formed legislaffonj legis- 
lative. and legislature (the last word 
signifying a jierson or body of persons 
excrci-sing legislative powei-j. 

Legislation means the making of posi- 
tive law. Positive law, as explained in 
the article [Law], is made by the person 
or persons exercising the sovereign power 
in a community. The end of positive 
law, as explained in the same article, is 
the temporal happiness of the coinmu- 
nity. 

2. Distinct ion between the legislative \ 
and executive powers of govenment, — A 
general command, or law, issued by a 
sovereign governmen;. m'ouUI he nugatory, 
if it v.as not api'Ued in practice to the 
ca.ses falling within its scope, and if the ' 
pains denounced for the violation of it 
were not indicted on tran.sgref sons. 'I'he 
excftwiii^i of ^the general '’ommauds, or ; 

K^^eign government is there- 1 


fore an essential part of the business of a 
government. Accordingly the ordinary 
functions of a government may be divided 
into the two classes of legislative and 
executive. 

An e.teculive command, or act, of a 
sovereign government, is a special com- 
mand issued, or act done, in the execution 
of a law previously established by the go- 
vernment. Executive commands or acts 
are of two sorts, viz. administrative and 
judicial. The distinction between these 
two sorts of executive commands or acts 
may ( in conformity with modern phrase- 
ology) ho stated as follows. A judicial 
proceeding is a declaration, by a compe- 
tent authority, that a person has (or has 
not) brought himself within the terms of 
a certain penal provision, or that he has 
(or has not) a certain legal right or ob- 
ligation which another disputes with 
him. An administrative proceeding is 
for the sake of carrying a rule of law 
into elfect, where there is no (juestioti 
about tlie legal culpability, or dispute 
about a legal right or obligation of a per- 
son. In an administrative proceeding the 
government functionary acts, or may act, 
spontaneously and from his own informa- 
tion ; in a jndicial j>roceeding;,l)e does not 
act until he is set in motion by oth(?rs ; 
and he can only take notice of the facts 
wliieh the litigant parties bring before 
him. A judge cannot act until his 
court is (to use the French phrase) 
seized, or saisi. with the question ; or (to 
use the language of our ecclesiastical 
courts) it is necessary “ to promote (or 
set in motion) the office of judge.” (De- 
geraiido, Institutes da Droit administratij 
Fian^ais, Paris, 1829.) 

It should be observed, that the division 
of the functions of government into legis- 
lative and executive is not exhaustive, 
inasmuch as neither class compreheuds 
acts or special commands not founded on 
a previous general command or law, 
other words, concerning which 
see the article Law ; us well as treaties 
and other compacts of a sovereign govcrii- 
nient ; as to which see SovKkETGNTY. 

The distinction between the making of 
laws and their execution is too obvious 
to have been overlooked by the ancienl^ 
writers on government. The latter subr 
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ject was treated by them under the head 
of ma/jistrates. (See for example, Aristot., 
Pol.y vi- 8.) The distinction has how- 
ever attracted peculiar attention from 
both speculative and practical politicians 
since the beginning of the last century, 
in consequence of the great importance 
attril)uted by Locke and Montes(|uicu to 
the separation of the legislative, adminis- 
trative, and judicial powers of govern- 
ment; i.r. the exercise of the adminis- 
trative and judicial functions by ollicers 
distinct from the supreme legislative body, 
and from each other, {Essai/ on. (Junl 
(Governments Part ii. § 14d-4 ; Esprit des 
Lois, xi. 6.) The importance of the 
separation in question has liowever been 
overrated by tliese and other writers ; 
and it has never existed, and indeed can 
scarcely exist, to the extent which they 
suppose. The legislative functions of 
a government can be distinguished, lo- 
gically, from its executive functions ; 
hut these functions cannot, in every 
case, be severally vested in dillerent ])er- 
soiis. In every free government (or go- 
vernment of more than one) the legisla- 
tive bodies exercise some executive func- 
tions: thus, ill England, the House of 
J^ords is an appellate court in civil cases, 
and the House of Commons decides in 
cases of contested elections of its own 
members. In every form of government 
the public functionaries, whose primary 
hasiness is the execution of the laws, ex- 
ercise a consklerable portion of t dele- 
gated) legislative power. It is scareely 
I»ossible to conceive a body of law so com- 
plete as not to require sulisidiary laws 
far carrying tin? principal laws into ex- 
ecution ; and a power of making these 
f'absidiary laws must, to a greater or less 
extent, be vested in the executive func- 
tionaries. In the article La>v we have 
distinguished laws made by supreme from 
hjws made by subordinate legislatures, 
^hc latter class of laws usually emanate 
from executive functionaries, especially 
judges. (See this subject further ex- 
umiued in the Preliminary Inquiry to 
mr. Lewis’s Essapon Dependencies^ p.-IT.) 

3. JHffp.j'ence hetuwen jnrisprndential 
^^legislative science. — Positive Jaw may 
viewed from tlie two following aspects, 
it may be considered as au organic 


system, consisting of coherent rules, ex- 
pressed in a technical vocabulary. Se- 
condly, its rules may be considered singly, 
with reference to tlieir tendency to pro- 
mote the happiness of the community ; in 
other words, their expediency or utility. 
T^aw viewed from the former aspect is 
properly the subject of the science of 
jurisprudence. [ J urispritdence.] Law 
viewed from the latter aspt*ct is the sub- 
ject of a department of political science 
which is generally termed legislative 
science. (TvCgislation, in strictness, is 
concerned about the technical form, as 
well as the utility, of a law ; but the term 
legislative science, as just defined, is suf- 
lieiently accurate for our present pur- 
pose.) 

It is important to bear in mind the 
distinction, just pointed out, between the 
scieiitifie or technical excellency of a sys- 
tem of law, and the expediency or utility 
of the rules of which it is composed. The 
distinction, however manifest, has l>eeii 
frequently overlooked, even by lawyers. 
For example, the excellence of a system of 
law, considered in a scientific point of 
view, has no connexion with the goodness 
of the governmeiit by which the laws were 
established. I^aw itiay be, and has been, 
cultivated as a science with admirable 
success under very bad governments. 
The scientific cultivation of law in Kome 
scarcely began until the Empire; and 
the great legal writers of France livetl in 
limes of jiniitical anarchy or di^potism. 
A system of Jaw of which the practical 
tenderuy may be most pernicious, may 
have the highest scientific or technical 
excellence. A C(xlo of laws establishing 
slavery, and defining the respective rights 
and duties of master and slave, might be 
constructed with the utmost juristical 
skill ; but might, on that very account, 
be the more inisehicvoiis as a work of 
legislation. On the other hand, a sys- 
tem of Jaw may be composed of rules 
having a generally beneficial tendency, 
brt may want the coherency aud preci- 
sion which constitute techiucal excel- 
lence. Tlie English system of law af- 
fords an example of the latter case. 
Owing to the popular character of the le- 
gislature by which its rules were enacted 
or sanctioned, it has a generally bene- 
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ficial tendency; but considered in a 
scientific point of view, it deserves little 
commendation. The writings of Mr. 
Bentham, in like manner, are far more 
valuable contributions to legislative than 
to jurisprudential science. The remains 
of the writings of the Koman lawyers, on 
the other hand, are of little assistance to 
the modern legislator, but they abound 
with instruction to the jurist. 

The distinction between the technical 
excellence of a law and its expediency, 
or (in other words) between its form and 
its substance, is also important with refer- 
ence to the question of codification, i.c. 
the making of a code of law s. 

The making of a code of laws may in- 
volve any one of the three following pro- 
cesses : — 1. The formation of a new sys- 
tem or body of laws. *2. The digestion 
of written laws, issneil at various times, 
and without regard to system. 3. The 
digestion of unwritten law, contained in 
judicial decisions and authoritative legal 
treatises. The ancient codes of law were 
lor the most part works of new legisla- 
tion; such were, for example, the codes 
of Solon and Draco, the Twelve Tables, 
the code of Diodes of Syracuse, and 
others. The codices of Theodosius and 
Justinian afibrd examples of the digestion 
of written laws. [Constitutions, Ro- 
man.] The Digest or Pandects of Jus- 
tinian afford an example of the digestion 
of unwritten law. The French codes 
were not digests of the existing law of 
France, either written or unwritten ; but 
they were in great measure founded on 
the existing law. The same may be said 
of the Prussian Landrecht. The statutes 
for consolidating various branches of the 
criminal law, the bankruptcy laws, the 
customs laws, the distillery laws, &c., are 
instances of the digestion of the written 
law of England. The Criminal Law 
Commissioners have furnished a specimen 
of a digest of the English common (or 
unwritten) law relating to theft. {First 
Report, 1835.) The digestion of existing 
law, whether wri^^ten or unwritten, re- 
quires merely juristical ahilit*^ ; the 
making of new laws requires, in addition 
to the knowledge and skill of the jurist 
that ability which we hare termed leg is. 
iative. , other W' -»ds, the making 


new laws requires both attention to their 
utility or expediency, and technical skill 
n the composition or drawing of them. 
Popular forms of government S(?cure a 
tolerably careful examination of laws, 
with reference to their expediency ; but 
they do not secure attention to the tech- 
lical or scientific department of legisla- 
tion. Indeed nearly all the principal 
codes of laws have emanated from des- 
potic governments, viz. the Homan, Prus- 
sian, Austrian, and French codes. The 
difficulty of passing an extensive measure 
through a popular legislature has, in free 
governments, discouraged attempts at 
systematic digestion of the law. The di- 
gest of the law of real property in the 
state of New York however affords ati 
example of such digest passed by a popu- 
lar legislature. 

The most convenient form for the com- 
position of laws is a subject which has 
exercised many minds, but on which we 
cannot, consistently with the plan of this 
work, make more than a few remarks. 

The inconveniences arising from too 
great prolixity or too great conciseness 
in the phraseology of laws are stated by 
Lord Bacon, in the 6Gth and f)7th apho- 
risms of his eighth hook J)e Am/mentis. 
If an attempt be made by an enuniora* 
tion of species, to avoid the obscurity 
which arises from the use of large geia*- 
ric terms, doubts are created as to the 
comprehensiveness of the law ; for, as 
Lord Bacon well observes, “ Ut cxccptio 
firmat vim Icgis in casibus non exceptis, 
ita eimmeratio infirniat earn in casibus 
non enumeratis.” {/h., aph. 17.) 0“ 

the other hand, vague aud extensive 
terms, if unexplained, are obscure and 
frequently ambiguous. The best mode 
of producing a law which shall at once 
be comprehensive, perspicuous, and prC' 
cise, probably is, to draw the text of the 
law in abstract and concise language, and 
to illustrate the text with a commentaryi 
in which the scope, grounds, and meaning 
of the several parts of the law are ex- 
plained. A commentary such as we nov? 
sijeak of was suggested by Mr. Bentlia® 
( Traitefs de Lefislation, tom. iii. p* 

De la Codijication, s. 4), and the 

code recently prepared ffir 

drawn according to this plofi. Doubts 
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will arise in practice respecting the in- 
t(‘rpretation of the most skilfully drawn 
laws ; and the best gnide to the interpre- 
tation of a law is an authentic declara- 
tion, made or sanctioned by the legisla- 
ture which enacted it, of its scope or pur- 
pose. The want of sucli a commentary 
frequently causes the scope of a law to 
be unknown; and hence the tribunals 
often hesitate about enforcing laws which 
may be beneficial. ( Diq.y lib. i. t. .% fr. 
21 , 22 .) 

It seems scarcely necessary to say that 
laws ought, where it is possible, to be 
composed in the language most intelli- 
gible to the persons whose conduct they 
are to regulate. In countries where the 
great majority of the people speak the 
same language (as in England or France), 
no doubt about the choice of the lan- 
guage for the composition of the laws can 
exist. In countries however where the 
people speak diU'orent languages, or 
where th(i language of the governing 
body differs from that of the iieople, or 
wdiero the bulk of the people speak a lan- 
guage which has never received any lite- 
rarv cultivation, a difliculty arises tis to 
the language in which the laws shall be 
written. Where the people speak dif- 
fer(U)t languages, authentic translations 
of the original text of the laws should be 
published. Where the language of the 
governing body differs from that of the 
people (which is generally the case in 
newly conquered countries), the laws 
ought to be il^ued in the language of the 
people. It is comparatively easy for a 
small number of educated persons to 
learn a foreign language ; whereas it is 
impossible for the people at large speedily 
to uidearn their own, or to learn a new 
tongue. Thus tlie Austrian government 
)n Lombardy uses the Italian language 
in all public documents. When the lan- 
guage of the bulk of tlie community has 
not received a literary cultivation, the 
language used by educated persons for 
literary purposes must be emplwcd for 
the composition of the laws. Thus in 
Wales, the Highlands of Scotland, and 
jjie west of Ireland, the language of the 
laws and the government is not Celtic, 
out English; and in Malta, where the 
Dulk of the people speak a dialect of 
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Arabic, the laws are published and ad- 
ministered in Italian, which is the lite- 
rary language of the island. 

An able analysis of the logical struc- 
ture of a legal sentence, and an explana- 
tion of the most perspicuous and conve- 
nient manner of arranging its several 
parts (consisting of antecedent or siihsc- 
quent conditions, limitations, exceptions, 
X:c.) will be found in a paper by Mr, 
Coode, appended to the Report of the 
l\M)r Law Commissioners upon liOcal 
Taxation (3 vols. folio, 1843). 

LEGITIMACY. [Bastard.] 

LEGITIMATION. [Bastaui).] 

LETTER or POWER OE ATTOR- 
NEY is an instrument by which one per- 
son authorises another to do some act for 
him : it may be used in any lawful trans- 
action, as to execute a deed, to collect 
rents or debts, to sell estates, and other 
like matters. 'I'he authority must be 
strictly followed, for the principal is only 
Imuiul by the acts of his agent to the ex- 
tent to which the letter of attorney autho- 
rises him, and if the agent goes beyond 
his authority he is personally liable to 
the party with whom he contracts. The 
power which authorises an attorney or 
agent to do some particular act impliedly 
includes an authority to do whatever is 
iiieideiit to that act ; for instance, a power 
to demand and recover a debt authorises 
the arrest of the d(*btor in all cases where 
it is permitted by law. But a power to 
receive money and to give releases, or 
even to transact all business, does not 
authorise the uttoniey to negotiate bills 
received in payment. In fact all written 
powers, such as letters of attorney or 
lettere of instruction, receive a strict in- 
terpretation ; the authority is never ex- 
tended beyond that which is given in 
terms, or is absolutely necessary for 
carrying the authority into efh'ct. An 
attorney, unless power he specially given 
him for that purpose, cannot delegate his 
authority or appoint a substitute, and, 
generally speaking, the words of general 
authority usually inserted in letters of at- 
torney, after giving the particular autho- 
rity, do not enlarge it. 

The authority must be executed during 
the life of the person who gives it, for 
the act which is done by the attorney is 
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considered to be the act of him who 
gives the autliority. 

Powers of attorney are generally exe- 
cuted under hand and seal, that is, by 
deed, and where they contain an authority 
to bind the principal by deed, it is essen- 
tial that they should be so executed. When 
the agent signs any instrument which is to 
bind liis principal, he must sign it in the 
name of the principal, and not in his own 
name. 

A power of attorney, unless it be given 
as a security, is revocable eitlier by the 
personal interference of the principal or 
by his granting a new power to another 
person. But if the power has been given 
as a security, it lias been decided that it 
is not revocable by the principal. 

A letter of attorney is also in general 
revoked by the bankruptcy of the princi- 
pal, unless it is coupled with an interest. 
(Paley’s Principal and Aijcnt, and the 
various treatises on mercantile law.) 
LETTEliS OF CllEDENCK. [Aai- 

BASSADOll.l 

LETTER OF CREDIT. [Credit, 
Letter ot.I 

LETTER OF MAK’QUE. [Priva- 
teer.] 

LETTERS PATENT, the king’s 
letters, scaled with the great seal. I’liese 
grants, says Blackstone ( (Comment, b. ii. 
ch. 21), whether of lands, honours, li- 
bertie.s, franchises, or anything else that 
can be granted, are contained in charters 
or letters patent, tliat is, open letters, 
litersje pateiites. The y an; so culled be- 
cause they are not sealed up, but open to 
view, with the great seal jiendant at the 
bottom, and are usually directed or ad- 
dressed by the king to all his subjects at 
large. Letters patent, in the time of 
Queen Elizabeth, as well as in several 
preceding reigns, were not unusually ob- 
tained for purposes of mere monopoly. 
They are now freqin*ritly granted under 
the royal authority as the reward of in- 
genuity, and are in some cases the only 
means by which a man can secure any 
compensation for a discovery, or for the 
labour and expense which he may have 
employed in perfv*ctingan invention. The 
consideration of the legal rights of pa- 
tentees, and of the modes in which they 
may^,bc acquired and secured, properly 


belong to tlie head of Patents. At pre- 
sent it may be sufficient to refer the 
reader to Collier, * Essay on the Law of 
Patents for New Inventions; to which 
are prefixed two chapters on the General 
History of Monopolie.s, and on their In- 
troduction and Progress in hhigland to 
the time of the Interregnum,’ 8vo. Lond. 
180.3; to Hand, ‘Law and Practice of 
Patents for Inventions,’ 8vo. Lond. 1808; 
Godson, ‘ Practical Treatise on the Law 
of Patents,’ 8vo. Lond. 1 823 ; with the 
‘ Supplement,’ Svo. Lond. 1832 ; and 
Rankin, ‘ Analysis of the Law of Patents,’ 
Svo. Lond. 1824. Many letters patent 
have been granted by the king to the 
fomidei’s of schools and other charitable 
endowments, empowering the donor to 
make rules and ordinances for the go- 
vernment of his charity, and constituting 
inb) a body corporate those persons and 
their successors whom the founder should 
choose or nominate. 

LETTERS, THREATENING. [Cri- 
minal Law.] 

LEVANT COMPANY. [Joint- 
Stock Co .MCA NIKS.] 

LEVARI FACIAS. [Benefict:, p. 
347.] 

LEX. [Law] 

LEX MEh’CATORL\, or LAW- 
MEHCIIANT, in a general sense, denotes 
the usages and customs of merchants, 
which, having been adopted as part of 
the law of most countries, and particu- 
larly of maritime states, for the protec- 
tion and encouragement of trade, have 
been termed a branch of the law of Na- 
tions. (Blackstone’s (Commentaries, vol. 
iv. p. ()7.) In this general signilication 
of the term, the law-merchant is at the 
present day extremely indefinite, as dif- 
ferent countries have adopted different 
portions of it, and the mercantile usages 
and customs common to all are few in 
number. Some centuries ago, however, 
when the transactions of commerce w'ere 
les.s complicated, and the rules by which 
they were governed were consequently 
simple, the provisions of the Lex Merca- 
toria appear to have been better under- 
stood and ascertained. Thus we find the 
law -merchant frequently referred to in 
general terms by our earlier Eaglish sta- 
tutes and charters as a 



LIBEL. 


LEX MERCATORIA [ 253 ] 


and distinguished from the ordinary law ; 
as, for instance, in the stat. 27 Kdw. 111., 
1353, it is declared “ that all merchants 
coming to the Staple shall be ordered ac- 
cording to the law-merchant, and not 
according to the common law of the 
land;” and the Charta Mercatoria, 31 
Kdw. I., 1304, directs the king's bailitfs, 
ministers, Sec. “ to do speedy justice to 
merchants, Sfcundmn legem MercaUwiam** 
Coke mentions the law-merchant as 
one of the great divisions of which the 
law of England is composed (Co. Litt., 
ll,b.), and the custom of merchants is 
said to be part of the law of England 
of which the courts are to take judicial 
iK'tict*. ( Vanhmlh v. Turner^ Winch’s 
l^eporta, p. 24.) This, liowever, must be 
understood to apply only to general cus- 
toms, as the rule does not comprehend 
particular or local usages M'hich do not 
form part of any general system. The 
geiK.'rality ot the expression has caused 
much misunderstanding, and merchants 
in I'lngland have been often led to infer, 
that when practices or rules of trade havt? 
bt^come established among them so as to 
become “ customs ” in the common mean- 
ing of the term, they form part of the law 
of the land. This misconception has fre- 
quently led to improper verdicts of juries 
in mercantile trials. It is clear, however, 
that the L(!X Mercatoria, when used with 
reference to English law, like the Lex et 
Consuetudo Parliainenti, merely descril)es 
a general Iiead or division of the system. 
What custoiril or rules are comprehended 
under that division must alw'ays be mat- 
ter of law for the consideration of the 
judges; and it is said by Cliief- J ustice 
Hobart, in the case of V^anheath v. Turner 
above cited, that if they doubt about it, 
they may “ send for the merchants to 
know their custom, as they may send for 
the civilians to know their law.'* The 
principle seems to be as alluded to by 
Lord llale in a case in Ilardres’s lieportSy 
P- 486, that the courts are bound to take 
notice of the general law of merchant ; 
kut that, as they cannot know’ all the cus- 
toms which form part of that law, they 
play inform themselves by directing an 
issue or making inquiry in some less 
formal manner. The latter mode has not 
infrequently been adopted in modern 


times, and evidence of mercantile customs 
has sometimes been given before juries. 
When the custom is ascertained, the 
court may declare it to be legal or not 
according to their judgment ; for the ex- 
pression, that the court is bound to take 
notice of the general law of merchants, 
does not mean, or should not mean, that 
the custom, simply as such, must be re- 
cognised as law by the judges. The re- 
cognition of the custom by the judges 
makes it law% How ever, when the judges 
do recognise a general custom of trade, 
people are aj)! to consider that the custom 
which the judges recognise as applicable 
to the particular case, is itself the law, 
instead of considering, as they ought to 
do, that the judges, hnding the custom 
to be general aiul a good custom, declare 
it to be legal. When once the custom has 
been thus recognised, it is law, and not 
before. (1 Douglas’s Tepoits, p. 654; I 
Bingham’s liejwrla, p. 61.) 

LIBEL (from the Latin ‘libelluSj’a 
little book) is a malicious defamation, 
expressed either in writing, or by signs, 
])ictures, t^c., tending either to blacken 
the memory of one who is dead, or the 
reputation of one who is alive, and there- 
by exposing him to public hatred, con- 
tempt, or ridicule. (Ilawkins,, P. C.) 

This species of Defamation is usually 
termed tcritten scandal, and from the con- 
siderations that the olience is committed 
upon greater deliberation than tlie mere 
utterance ('f w’orils, wdiich are fre(iuently 
employed hastily and without thought, 
and that the effect of a writing continues 
longer and is propagated further and 
wider than verbal defamation, it is gene- 
rally treated as a more serious mode of 
defamation than Slander. [Si.andiiu.] 

Whatever written words tend to render 
a man ridiculous or to lower him in the 
estimation of the world amount to a li- 
bel; although the verysame expressions, 
if spoken, would not have been slander 
or defamation in the legal sense of those 
W’ords. To complete tin? olfence, publica- 
tion is necessary, that is, the communica- 
tion of the lib(*l to some person, either the 
person himself who is libelled or any 
other. The mere writing of defimiatory 
matter without publication is not an of- 
fence punishable by law ; but if a libel in 
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a man's handwriting is found, the proof 
is thrown upon him to show that he did 
not also publish it. 

There are two modes in which libellers 
may be punished, by indictment or cri- 
minal information and by action. 

Indictment or criminal information is 
for the public otfence (as it is termetl), for 
every libel has a tendency to a breach of 
tlic peace by provoking the person li- 
belled ; the civil action, which is on the 
case, is to recover damages by the party 
for the injury caused to him by the libel. 

On the criminal prosecution it was 
till recently wliolly immaterial whether 
the libel were true or false, inasmuch as 
it equally tended to a breacli of the peace, 
and the provocation, not the falsehood, 
Wiis the thing to be j)unished ; and tliere- 
fore the defendant on an indictment for 
publishing a libel was not allowed to al- 
lege the truth of it by way of justilication. 
But in a civil action the libel must appear 
to be false as well as scandalous, for the 
defendant may justify the triith of the 
facts, and show that the plaiiititf has re- 
ceived no injury. It is true that in one 
sense the person may have received great 
injury, that is, loss of character and profit, 
by the publication of the libel ; and there- 
fore the w'ord injury must here he taken 
in the proper sense of injury, as explained 
in Damagk. 

But although the truth of a libel was 
no justification in a criminal prosecution, 
yet it was so far considered an extenuation 
of the offence, that the (k)urt of King's 
Bench would not grant a criminal infor- 
mation unless the prosecutor by affidavit 
distinctly and clearly denied the truth of 
the matters imputed to him, except in those 
cases wliere the prosecutor resided abroad, 
or w'here the imputations were so general 
and indefinite that they could not be ex- 
pressly contradicted, or where the libel 
was a charge against the prosecutor for 
language held by Lira in parliament. 

A fair report of judicial proceedings 
does not amount to a libel, but a publica- 
tion of ex-parte procjeedlngs l)efore a 
magistrate ma y be juuiished as such. 

A petition, containing scandalous mat- 
ter, presented to parliunierit t>r to a com- 
.miitee of e^jr House, and legal proceed- 
of any^md, however scandalous the 


words used may be, do not amount to a 
libel. But if the petition were delivered 
to any one not being a. member of parlia- 
ment, or the legal proceedings w ere com- 
menced in a court not having jurisdiction 
of the cause, they would not be privileged. 
Confidential communication reusonal)Iy 
called for by the occasion, as chai*g(‘s 
made by a master in giving the character 
of his servant to a party iiupiiring after 
it, or a warning by a person to another 
w'ith whom he is connected in business as 
to the credit or character of a third j)arty 
about to deal witlt him, are considered us 
privileged communications, and are not 
deemed to be libels unless malice be 
proved, or the circumstances be such that 
malice may be inferred by the jury. 

It was long a disputed question whether 
the jury, in a eriininal prosecution for 
libel, shoiild deliver their verdict only 
with reference to the facts of the publi- 
cation of the libel and of the matter of it, 
or should also foiintl tlu'ir verdict on their 
opinion of the matter being libellous or 
not. It was contended by the judges and 
most of the lawyers that the jmlge sliould 
detennine wdiether the matter was a libel 
or not, and charge the jury accordingly. 
But it was settled by an act of parliament 
that the jury must find not only the fact 
of publishing, but whether the matter in 
question be a libel or not (32 (leo. 111. 
c. ()0, extended to Ireland by 33 Geo. HI. 
c. 43). In a civil action the question 
whether the publication is or is not a lihel 
is decided by the judge or court. 

The punishment in a criminal prose- 
cution may be fine and imprisonment: 
and upon a second conviction for pul)- 
lishhig a blasphemous and seditious libel, 
the court might sentence the offend(*r to 
banishment for any term it might thinK 
fit. (1 Geo. IV. c. 8.) But this was rc- 
Iiealed by 11 Geo. IV. & I Wm. IV. f. 
73 . 

The printer of a libel is liable to pro- 
secution as well as the writer, and so is 
the person who sells it, even though h^^ 
is ignorant of its contents. 

By the 28th section of 38 Geo. IH* 
78, a bill of discovery may be supported 
against the editor of a newspaper or other 
person concerned in tlie publication or 
interested in the property tfereof, to com- 
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pel a disclosure of the name of the author 
of the libel, or of the name of any person 
connected with the publication against 
whom the party libelled may think proper 
to bring an action ; and such a bill may 
also l)e maintained against any person 
suspected of being the author, whicli 
would compel him to discover on oath 
whether he did or did not write the libel 
in «piestion. (Blackstone, Com. ; Starkie 
and Holt, On Libel ; Selw., N. .l\; Bac., 
Ahr., tit. “ Libel Law, Criminal.) 

The act of fJ & 7 Viet. c. 9d, entitled 
‘ All act to amend the law respecting 
defamatory w'ords and libel,’ has made 
some alterations in the law' of delaination 
and lil)el. The act commences with the 
j.'reamble, “ For the better protection of 
private character, and for more elTectually 
securing the liberty of the press, and for 
better preventing abuses in exercising 
the said liberty, be it enacted,” iCc. The 
act enacts — § 1, That in any action for 
defamation it shall be lawful for the do- 
feiidaut, subject to a certain notice in 
writing therein described, to give in evi- 
dence in mitigation of damages, that he 
made or olfered an apology to the plaintilf 
for such defamation at such time as in 
the said section is more particularly de- 
scribed. 

§ 2 enacts. That in an action for a libel 
contained in any public new'spaper or 
oth(*r jx'i’iodical publication, it shall be 
competent to the defendant to plead that 
such libel Avas inserted Avithout actual 
nialiee and AVfthout gross negligence, and 
that at such time as the section mentions 
he inserted in such newspaper or other 
periodical publication a full ajiology for 
the said libid, or made such other apology 
as in the said section is more particularly 
described. 

§ d enacts. That if any person shall 
publish any libel upon any other person, 
or shall directly or indirectly threaten to 
pi’int or publish, or shall directly or indi- 
rectly propose to abstain from printing or 
publishing, or shall directly or indirectly 
oiler to prevent the printing or publishing 
of any matter or thing touching any other 
person, Avith intent to extort any money or 
security for money or any valuable thing 
from such or any other person, or Avith 
^idcnt to induce any person to confer or 


procure for any pei’son any appointment 
or office of profit or trust, such offender 
on conviction may be imprisoned for any 
term not exceeding three years. This 
enactment does not in any way affect any 
law as to the sending or delivery of threat- 
ening letters or writings. 

§ 4 enacts. That if any person shall 
maliciously publish any delimiatory libel, 
knowing the same to be false, on eonvic- 
tion he shall he liable to Iavo years’ impri- 
sonment, and to pay such fine as the 
court shall award. 

§ .5 enacts, That if any person shall 
maliciously publish any defamatory libel, 
on conviction he shall be liable to fine or 
imprisonment, as the court may award, 
but the imprisonment is not to exceed 
one year. 

§ 0 makes an important change. It 
enacts, That on the trial of any indict- 
ment or information for a defamatory 
libel, the defendant having pleaded such 
plea as in this section is afterAvards men- 
tioned, the truth of the matters charged 
may be inquired into, but shall not 
amount to a defence, unless it Avas for 
the public benefit that the said matters 
charged should be published. The de- 
fendant must in his plea to such indict- 
ment or information allege the truth of 
the matters charged in the manner that 
is required in pleading a justification to 
an action for defamation. 

§ 7 enacts, That when on the trial of 
any iiidietnient or information for the 
publication of a libel, under the plea of 
Not (jJuilty, evidence shall have been 
given which shall establish a presump- 
tive case of publication against the de- 
fendant by the act of any otlier person 
by his authority, it shall he competent to 
the defendant to prove that such publi- 
cation Avas made Avithout his autliority, 
consent, or knowledge, and that the said 
publication did not arise from Avant of due 
care or caution on his part. 

§ 8 enacts, That in the case of any 
indictment or information by a private 
pros(*cutor for the publication of any de- 
famatory libel, if judgment he given for 
the defendant, he shall be entitled to 
recover from the prosecutt)r the costs 
that he has sustained by reason of such 
indl.Unent or information ; and that upon 
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a special plea of justification to such in- 
dictment or information, if the issue be 
found for the prosecutor, he shall be en- 
titled to recover from the defendant the 
costs sustained by him by reasoii of such 
plea. 

This act does not extend to Scotland, 
§ H). As it was doubted whether or 
not it did extend to Ireland, this act was 
extended to Ireland by 8 & 9 Viet. c. 75. 

Defamation and libel were punished 
among the Homans. The oldest exUint 
rule about defamation and libel is con- 
tained in the fragments of the ‘ Twelve 
Tables,’ which punished both slanderous 
words and libellous writings. (Cicero, 
De iv. 10.) The penalty was 

capital (in the Roman sense of that term), 
and it appears to have been death. Libel- 
lous writings M’cre generally denominated 
“ famosa carmina ” and ‘* mala carmina.” 
In course of time the Praetorian Edict 
modified the old law, or probably it fell 
into disuse. The praetor allowed an 
action for .slander Mliich was against 
** boni mores ” (y/o/. 47, tit. 10, s. 15); 
and against “ boni mores ” means, that 
which was disapproved of by the positive 
morality of the community and tended to 
bring infamy or odium on the person 
against whom it was directed. ’I'he tech- 
nical word for this kind of “ slander ” was 
Convicium, which properly meant soine- 
tliing .said to a man’s face that was injuri- 
ous ] but the commentators on the lOdiet 
laid it down tliat there iniglit he Con- 
vicium even if the person against whom 
it was directed was not present, (km* 
vicium ill fact was personal abuse which 
tended to damage a man and was said 
with circumstances of great publicity. 
But the Praetor’s Edict extended to other 
case.s, and allowed an action wluu’ever a 
man had done or said anything which in- 
jured a person’s cliaraeter. 'I'liis general 
clause included libellous writings, and 
many other things, such as certain modes 
of soliciting women’s phastity, and ad- 
dressing them ill oliscene language. The 
penalty in all these was a .sum of money 
assessed l>y l\ecu|>eratores as damages. 

Under the imperial government the 
terra liber fumo.sus, ” often occurs; it 
signifies any writing in prose or verse 
which tende<hto injure a man’s character 


(ad infamiam alieujus). The ofi'ence 
consisted in writing the libel, spreading 
it about or selling it, or in causing these 
things to be done maliciously (dolo raalo) ; 
it made no difierence wheilier the libel 
was anonymous or had a false name to 
it. The penalty was (according to some 
law, the name of which is not known) 
that the libeller, if convicted, became “ in- 
testabilis,” that is, he could not make a 
will or be a witness to a will. (J)itj. 28, 
tit. 1, s. 18.) A .seiiatnsconsnltimi ex- 
tended the penalties of this lex to cases 
where there was no writing, but only 
marks which were of a like tendency; 
this must mean drawings and caricatnn s, 
such as arc now published in London. 
Everything therefore which tended to the 
“ infamia” of a person, writings in prose 
or verse, and drawings, whether a mini 
was mentioned or not mentioned, jiro- 
vided the pm’son intended was clearly 
pointed at by such writings or drawings, 
were punishable ollences; and writer, 
draft.sman, and all eoncerned were liable 
to tbe legal pennlly. 

I’liis legislation seems to belong to the 
Imperial period, though it w’as not in- 
tended to protect the emperor only. Aw- 
gu.stus commenced this legislation (Sueton. 
Octavian.f .55), and probably his chief 
object was to protect liimself. Tlie Rd- 
man Cicsars, like other high persomigcs 
in modern times, were the objects cf 
pastpiiuades and various kinds of com- 
positions w’hich were intended to satirii^e 
them and make them ridiculous. TLe 
penalty of the law of Augustus is 
certain; laitin later times various Seuatiis 
consulta increased the penalty toDeporta* 
tioii or perhaps only ndegation. If the mi- 
thorof a liber famosiis luul been punisbcjl 
in a criminal prosecution (j ml ici urn pul'b' 
cum), the injured person might still bnv' 
his action, if he was mentioned by m\mr 
in the libel. {Mj. 47, tit. 10, s. 0.) 
if a man libelled a guilty person (me 
ecus), it was considei't'd e<iuitable that 
should not he subject to any legal j)e)ialf}» 
hecau.se the bad deeds of evil-dm’*'*’ 
ought to be known, and it was expctlidJ'j 
that they should be known.” Coiupa*'^ 
the G & 7 Viet. c. 95, § fi. 

The “libri famosi,” or “ libelli 
of the Imperial period, signified anoa)' 
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inous writings, which contained a charge j 
against some person, and were either sent ' 
to the (./icsar or to some magistrate, or 
pat in some place where they might he 
lound, for the pur])ose of causing injury 
to the j)(‘rson aceust d. This is the only 
signiheation of the expression “libelli 
fuinosi,” ill tlie Theodosian and Justinian 
codes. (Constantine the Great declared 
tliat such charges sliould not prejudice 
any person who was mentioned in them, 
and that sucli writing should be burnt 
wJieii the autlior was unknown. Tf the 
author was discovered, he was punishable 
even if he could prove tlie triitii of the 
matter contained in the writing. Other 
constitutions on the same subject were 
made after the time of Constantine. 

(Rein, Das ( 'riminah edit <ler liomar.) 

TJBERTl'NUS. [Slavk,] 

LIBERTY. This word is the lyatin 
liherlas. 'J^he corrospoiidiiig Teutonic 
word or, as it appears in 

English, freedom, 

Idherty and freedom are familiar 
words with imhdinite meanings. ‘ f/iher,’ 
the adjective whicli corresponds to the 
noun ‘ lihertas,’ is properly opposed to 
‘servus,’ or ‘slave;’ and lihertas is the 
status of a freeman, as opposed to ser- 
vitus, or the status of a slave. This di- 
vision of freemen (liberi) and slaves 
(servi) was the fundamental division of 
persons in the Roman law ((Jains, i. b). 
This word Liberty, then, in its origin in- 
dicates merely the personal status of a 
niaii as conl!*asted with the condition of 
servitude. In Greek the like opposition 
is expressed by two other words (^oftr- 
’'■ottjs, BovKos). But tlie word Lihertas 
had also a political meaning among the 
liornans. When the Romans had ejected 
tiieir last king they considered that they 
had obtained their Liberty (liivy, ii. 1). 
fhe political meaning of libertas (liberty) 
was derived from the contrast of liberty 
ami servitude in the person of indivi- 
duals; and if the mass of a nation were 
subj(?cted to the arbitrary rule of tme 
that w^as considered a kind of ser- 
and the deliverance from it was 
palled lihertas, a term whicli in this sense 
js cl^*arly derived from the notion of li~ 
erty as obtained by him who was once 
a slave. 

VOL. II. 


In the Greek writers the words (Sto- 
rrvTTis and 8ot)\os) whicli respectively 
signify master and slave were also ap- 
plied in a political sense to signify mo- 
narch and subjects. The Persian king 
Avas master (S€(nroT7)s), and his subjects 
were slaves {Bov\oi). 

The political sense then of liberty and 
freedom, if traced to its source, is fouiubd 
on the notions of [)ersonal liberty as con- 
trasted Avith personal servitude. He who 
became free from being a slave in a la*- 
puhlic became a member of the state, in 
Avhich he formerly had no political exist- 
ence. It is implied by the circumstance 
of his becoming free that lie became a 
citizen, tliough positi\u* law, as among 
the Romans, might limit the degree in 
which he thereby obtained citizenship. 
|(JiTiZE\.] Slavery may and did exist 
in many states of anticiuity which were 
under monarchical or tyrannical rule; 
but he Avlio was the slave of an individual 
in any such state, and obtained his free- 
dom, did not thereby become a citizen, 
but was merely ndeased from the duty 
that he ow’cd to his master : he still owed 
together AA’ith others the duty of perfect 
obedience to an individual monarch or 
tyrant. 

The words libc;rty and freedom, as 
political terms, have always been used to 
e‘xpress a condition of a people in which 
tbi*y are fo some degree at least secured 
against the arbitrary rule of an indivi- 
dual or of a small number of persons; 
and the Avord slavery, in its 
sense, is applied to nations in Avhich the 
mass of tlie jieople have not reasonahh* 
security for tlieir lives and propertj' 
against the capricious rule of one man 
or of a number of persons wJio form a 
small minority of tlie Avhole. 

That whicli is really meant by po- 
litical freedom and liberty is nothing 
more than a form of government which 
shall in some degree at least secure to the 
people the enjoyment of life and of tlieir 
property against the tyranny of one man 
or of a few^ Fr(‘edom and liberty then 
are terms -.vliicli can only be applied to 
constitutional governments [Gonstitv- 
tion], and to republics, in the proper 
sense of tlint term. There is no political 
lil.rty or freedom under any other form 
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of government, though under a monarchy, 
when the aclininistratioii is good, there 
may be in many respects more personal 
freedom than there is in a pure tle- 
mocraey. But the essential fpiality by 
which politiciil lil)erty or fj-tjodoni is dis- 
tinguished is simply this: the sovereign 
power is not in the hands of one or of a 
small minority, hut it is eithi*r distributed 
among the wiiolo community or a con- 
siderable part of it. 

Political liberty does not exist in some 
civilized nations in Europe, in Prussia 
for instance. Political liberty does not 
exist in liussiti. In some countries where 
it does not exist, it is the general (‘pinion 
that its existence would be a hiaiefit to 
the whole nation. In other eoimtries the 
mass of the pco[»le are still in smdi a 
conditioti that political libraty could not 
exist, for political liberty, as ali\*ady 
stated, nufUMS that the sovereign po\v('r 
must be in liie hands of a large mim])er, 
and they must possess intelligiaice enough 
to enable tliem to exercise and keep the 
power; l)ut there are nations w'here the 
mass of the people are too ignorant to ex- 
ercisf? or keep any political pow-er. 

'Pile higliest degive of political liberty 
is in a Democracy ( Dkmockac’y ) ; li>r it 
is that form of goverunient which is fur- 
thest vimuna^d from a monarchy, d'h.' 
relationship of moriareh and subject is 
the like relationship to iiiaster and slave. 

A nation vvhicli strives for its liberty 
.strives for a popular form of governnnmt, 
whether it be a constitutional kingly form 
or a democracy. But Liberty is a spe- 
cious wmrd,’ often ill understotKl ; and 
many who have cried out lor lil>erly havg 
cither not considered exactly what it is 
they want, or tlu;y have sup])osed lliat 
liberty would free them from many evils 
which they consider to be peculiar to a 
.state of political slavery. It is now gene- 
rally admitted, that in those states where 
a large pai-t of the population have equal 
political knowIedg<* with the few, who 
direct udmiuistralM;'), the general inter- 
<‘sls are best s'n*ved by this large num- 
ber participating in the government Po- 
litical liberty then, to some extent pr 
degree, is, in many coiuitn(.*s, necessary 
for securing the advantages of good ad- 
Piidiiistrutioji. But there are many evils 


incident to states, whicli are not due 
to the want of political liberty; and it is 
therefore a matter of importance for those? 
wdio wojild make changes in government 
to consider whether tlie evils of Avhieh 
they complain are owing to the Avaiit of 
political liberty or to other causes. 

The notion of political liberty lias been 
I)ascd upon the analogy already pointed 
out between Political Liberty and Per- 
sonal Lil)erty ; wliieli is a false analogy, 
lliongh an historical one. Man, it lias 
been assiimc'd, is naturally free. No 
man is naturally or by nature another , 
mr.n’s slave. As no man is naturally a' 
slave, so all mankind hav(‘ naturally :i 
right to poiitu'al libert3% and jii.st govern- 
ment arises from tJic consent of tlie go- 
verned. 

On tiu'se assumptions j’csts the Ameri- 
can Declaration of Independence: “ We 
hold these truths to be self-evident: that 
all men are cn-ated equal ; that they are 
endowed by their (h’eator with cerUiin 
inalieirahle rights; that among those are 
life, liberty, and the jmrsuit of ha])piness ; 
that to secure these rights governments 
are instituted among iiien, deriving their 
joint powers from th(.* consent of the go- 
verned,’* vce. 

In tins p:issag(? Liberty seems to mean 
I tin* pin’sonal ^itatus, which is opposed to 
• Sier(.vy; aiid it IS ou tlic assuiuptiou <)t 
the >' juality liy birth and the endo^^- 
meut Oi all men with certain inalienable 
rights, that this instrument would found 
the American title to Political, Idherty. 

It involves the <bx‘lnne of the social ("oti- 
tract, and assumes, as an historical fad, 
a.: origin of governments by consent d 
the t'iverned. 

If tr-eories of government arc to I'l-* 
tesi\ '-i by historical facts, it would be 
consistent with such facts to say, that men 
are not created ecpial ; that they have not 
been endowed with liberty, for a large 
part of them have always been slaves; 
and tliat governments havi; lieen coast i- 
tiited without tlie consent of the governed. 
The.se are real facts : those assumptioiJ*> 
are untruths. 

Political liberty rests on no such sorry 
basis as the Declaration of Indepcndeuce 
places it on. That nation which can ob- 
tain it and maintain it, is in a hett(*r 
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(lition than if it wore politically a slave, 
eve n to the wisest of masters ; and when 
it is abJe to obtain and niaintaiu that 
Iil)erty, it is right, or in other words it is 
for the general interest that a nation, 
sliould, ])y I'oree if neeessaryi alter tluit 
form of goveriiiiient whicli is political 
slavery. 

That liberty promises to he most stable 
wliieli is the growtli of long time and the 
result of a perpetual struggle lu'tM eeii a 
master and his slaves, in which the master 
lias not ceased to be master all at once, 
but has alw’ays lost something in the 
('(mtest. 

That whicli is of sudden grow tli or is 
tlie otfspring of Revolution, is often jire- 
mature and ahvays insecure ; for lilierty so 
acipiired may only be a step from a state 
of political slavery to a more wretclied 
state; it maybe a step from a state of 
slavery, mild and tolerable, to an anarehy, 
which of all tilings is most intolerable. 

The Avords Jjiherty and F.ijualitv often 
go together, and each of tb.em in so 
doubtful a s(ipse that one lii!!>ily hiiows 
what to make of them. ;Libeity is often 
used, apparently without jieople consider- 
ijig what they really mean, in tlie sense of 
livedom from rcstftiintw. Hid. tliis kiml of 
1/iberty is inconsistent w itlf Rolitical IJ- 
berty properly under.^totMl ; and all men’s 
lilu'i ty of action is^’nnd.jnusl be rcstrab;*. ! 
ly positive law .in eAery wcll-oro*' red 
connnnnily. Eviiry law tliat forb-ds at.y 
iU't directly or by iinj.fication abridges 
l.iljerty, and^feuch abi'‘ulgment is alwa}s 

universal beiielit vhe i the law wJiicb 


State the free enjoyment of his industry, 
wealth, and talents, imposes restraint on 
all alike, and makes all alike l)ear the 
burden of taxation and of the services 
due to the State. Further, it gives to as 
large a niim!»er as it eaii eoiisi.steiitly 
witii the universal interest an eiiiial share 
ill the sovereign power; hut no polity 
tJiat has ever yet been framed lias ever 
given an equal share in the sovereign 
power to all the members of a commu- 
nity : Slid) an I'bpmlity is impossible. 

The Declaration of IHghts published 
by the Frencli National Assembly in 1791 
contains the Avonls ‘ free,’ ‘equal,’ ‘ rights,’ 
‘liberty.’ and many others, all of which 
are used in a manner as remote from 
pr»-cision as tlie most confused iinder- 
stauding could suggest. ''J’his strange 
samjile of nonsense has been examined 
I and dissected by Hentham in his ‘ Anar- 
chical Fallacies’ (Heutham’s Works, part 
viii., bidinhurgli, 1809). 

The word Jnherties is often used to ex- 
press those particular constitutional prin- 
ciples or fundamental laws by which the 
political liberty of a nation is secured. 
If the British parliament should attempt 
to abolish the trial by Jury in all cases, 
or the Habeas (.’orpus, such an attempt 
would he called an attack on the liberties 

baiglishmen. 

^ LIHbdvTV. The general nature of a 
liberty, as a portion of the royal preroga- 
tive in the hands of a subject, has been 
already shown under FuANcnisjfc:. Li- 
berties were at first chietly granted to 
iiioiiuslic and other religious estahlish- 


^0 abridges liberty abridges it iw 1 ments, to ease the eoiiscienees of the 

Pascs where it is useful to all that 't I nyal grantors, or in testimony of their 
should he abridged, and when tin* j. vv is tievotioii to the church ; and most of the 
framed as to accomplish that • ol»s*ct. ancient franchises nowMii existence are 
Equality, in its unlimited sense, l aii no derived from an eeelesiastical source, 
inure exist in any state than perfect ind.l- 'Fhey w<!re afterwards p’anted as ineaiis 
vidual liberty; for if each man is left to of strengthening municijKil corporations, 
exercise his industry in the best Avay that Though all Liberties emanate from the 
ke can, without interfering directly with royal prerogative, a distinction is usually 
fta? industry of others, some Avill be made between siieli liberties as have been 
f'lt^hcr, and happier, and wiser than actually exorcised by tlie crown before 
others. The only Equality that can be the grant to the subject, and such as are 
approached to in a well-ordered state is said ' to lie created upon their being 
that Equality which is the result of a granted. The former, when by escheat, 
good polity, which polity, so lar as it is forfeiture, or otherwise, they come again 
t^onsistent with the universal good, se- to the crown, are extinguished by merg- 
t^ores alike to every individual in the Uig m the general prerogative, and camiot 
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afterwards be rcp^ranted as existing fran- 
chises; tlie latter still have .continuance 
for the benefit of the crown or of any 
subscMiuent gran tee. To the former class 
belong such privileges as the right to 
have the goods of felons, &c., waits, 
estrays, deoilands, and w’reek, arising 
w ithin tlie lands of the grantee ; to the 
latter, th(! return of writs ; the light of 
holding fairs and markets and taking tin 
tolls, tile right of liolding a hundred- 
court or a court-leet, the privileges of 
having a free- warren or a legal park, and 
the like ; and in such cases the franchises, 
even whilst in the king’s hands, are ex- 
empt from the jiirisdietion of the ordi- 
nary ofiicers of liie crown, ;ind are ad- 
ministered hy baililis or other special 
officers, as when in the hands of a sub- 
ject. 

It is, however, only in a very wide and 
loose sense that franchises of tin* latter 
class can lie said to bo part of tin* royal 
prerogative of the crown, inasmuch as the 
prerogative is limited to the crcatinn of 
such franchises, and th(*y can never he 
enjoyed by the crown except as claiming 
them under a subject to whom they liuve 
been grunted. 

The fines paid to the crown for grants 
or confirmations of liberties are sliowii by 
^latlox to have formed no inconsiderable 
part of the royal revenue. In his ‘ His- 
tory of tlie Exchequer’ lie rpiotes the 
particulars of about 200 liberties, granted 
principally by King John. The men of 
(kwnwall fine in 2000 marks and 200 
marks for 20 palfrt'ys estimated at 10 
marks each, for a charter for disafforest- 
ing the county and choosing tlieir own 
sheriffs. The men of Brougli fine in 20 
marks and 5 marks for a palfrey, for a 
market on Sunday, and a fair for two 
days. 'Die men of Launceston fine in 
.'S marks for changing their market from 
Sunday to Tliursday. Tlie burgesses of 
ShrcAvshury fine in 20 marks and 1 pal- 
frey that no one shall buy witfiin the 
bjrough new skins or undre.ssed cloth, 
unless he be in lot (in lollop and assessed 
and taxed with the burg *srcs. 

Many of these franchises having liecn 
found to interff^re with ttic administration 
of justice, the extension of them by fresh 
grants was frequently the subject of very 


loud complaints on the part of the com- 
mons in parliament, who represented 
them as prejudicial to the croM n, an im- 
pediment to justice, and a damage to the 
people. It appears hy the Parliament 
Roll, that Edward L, towards the close of 
his reign (in declared that after 

the grant which he had made to the Earl 
of Lincoln for his life, of the return of 
writs within two hundreds, he would not 
grant a similar franchise as louij as hi 
lived to any except li'rs own children, aiid 
directed that the declaration should be 
written in the Chancery, the Ganlrobe. 
and tin* Kxeheipier. And in l.‘147 Ed- 
Avard III., in answer to a sliajjig reinon- 
slrance, promised that such grants shouid 
not in future be made Avitliout g(;oii 
advice. 

''fhe form in whieli tlie crown grantcii 
views of frankpledge [Lkkt 1 iunl other 
franchises may be seen in the eharters 
granted by King Henry VJ. to Eton (’ol- 
lege, and King’s (.’ollege, Cambridge. (T. 
Hot. ol, 07.) 

A person exercising a franchise t< 
wliieh he has not a legal tith* may l.v 
called upon to show cause hy what autho- 
rity he does so, by a Avrit of (^uo-wa’* 
ranto, or an information in the nature of 
a Qao-warranto. And parties distmbed 
in the laAvful exercise of a franchise nuiy 
recover damages against the disturber in 
an aetioii on the case. 

LICENTIATE IN MEDICINE is 
a pliysician who has a license to practii^e 
granted by the College of Physieiaiii-. 
There are two classes: licentiates who 
are autliorised to practise in JiOiidon and 
witliiii seven miles thereof; and extra- 
licentiates, Avho arc only privilegeil to 
practise in the country at a greater 
tauce from the metropolis. Tlie foriort 
class are authorised exclusively hy t\\r 
College of Idiysiciams, but medical gradu- 
ates of Cambridge or Oxford may 
tise in the provinces independently of tht' 
college license. , 

LIEN (from the French //e«, “ a tie, 
or “band”). Various definitions hav^* 
been given from the bench of this 
tical term ; but many of them are eitnrr 
incomplete, or too general because a 
comprehending other rights besides tlios 
of lien. The following definition is ' 
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liaps as correct as any that has proceeded 
from the judges : — “ A lien is a riglit in 
one man to retain tliat whicli is in his 
possession belonj^ing to another till cer- 
tain demands of him, the person in pos- 
session, are satislied.” ((Irose, J in ' 
lliimmond v. Barclnt/j 2 East, 227.) The 
definition tli(*refore iiieludes possession by 
the party claiming tlie lien ; and an un- 
satisfied d('niand hy him against; the owner 
(d tlaj property : but it does not show 
wherein tliis riglit to retain another man’s 
property differs from tht* riglit of a 
;)awnee or pledgee. 

The determination of what shall he 
jxissession snliieitmt to constitute one ele- 
ment of li(‘n is a part of tlie general doc- 
11 ine of possession. It follows from the 
delinition that if the party claiming the 
lien has not possession, he can have no 
lien ; and as a general rule, if he has vo- 
luntarily parted with possession, he has 
lost his lien. What shall be a parting 
■with possession suflicientr to cause a loss 
of lien is also to he determined hy the 
u^oieral doctrine of possession. VV hen pos- 
session of the thing is regained, tlie lien 
d()( s m)t revive if tlie possessor gets the 
thing back under any circumstances from 
w’liieli a different contract may be im- 
plied from that under which he originally 
obtained the lien. 

The defect of the above definition in 
not showing wdiereiii consists the difler- 
eiKie hetAvecni lien and pledge leads to the 
consideration of the ■way in which the 
right called Hen arises. It has been said 
that “ liens only exist three ways ; either 
hy express contract, by usage of trade, or 
where there is some legal relation.^' (Bay- 
^^^y* J.. 1 Ba. and Aid., 7)82.) 

Wherl lien arises hy express contract, 
tt is simply mortgage, pawn, or pledge, 
which are then the more appropriate 
terms; or it is an agreement (such as 
may exist in the case of principal and 
uictorj that goods intrusted by one per- 
son to another for the purpose of sale, ^>r 
jor some other purpose than pledge, may 
he retained hy the party intrusted wdtii 
mem, as a security for any debt or balance 
due to him from the other ; or it is an 
Agreement that he may retain the pro- 
ceeds of things intrusted to him to sell, 
the same purpose. Pawn or pledge 


is the delivery of a thing by the owmer to 
the pawnee, to be held and retained hy 
him as security for a debt due fi oni the 
owmer to the pawnee ; and it is a mutter 
of express contract. Lien by contract 
differs from pawning or pledging in this, 
that in the former the retaining the thing 
is not the purpose for which the goods 
arc delivered hy the owner. In pawn or 
pledge goods are received in order to he 
retained and kept; in lien hy contract 
they are delivered by the owner for some 
other purpose, but may he retained as a 
Security for a debt due from the owner to 
the person to wliom he has delivered his 
goods. 

Where two parties liave so dealt with 
one another that one has claimed and the 
other has allowed the right of lien in re- 
spect of any their mutual dealings, lieu 
may exist in all cases of like dealings 
between them, if there be no verbal or 
written agreement to the contrary. The 
acts of the parties are here the evidence 
of the contract, vvliicli is as express as if 
made by formal u'ords. 

The “ lien by usage,” and “ that where 
there is some legal ndation betwee n the 
parties,” belong to one class, and are not 
distinguishable. They aroi both included 
under liens which do not arise from ex- 
press, but from implied contract. Lion 
may be defined as primd facia a riglit 
accompanying the implied contract. ( 1 .ord 
Eldon.) The “ usage of trade” is merely 
evidence from which contract is to he im- 
plied ; parties who mutually act in con- 
formity to a custom have in effect, though 
not ill form, made a contract. Tlie term 
“ legal relation” is only another mode of 
expressing the mutual riglits and duties 
of tlie same parties, who by tlicir acts 
have brought themselves within the limits 
of a custom, and so given evidence of an 
intention to make a contract. 7'liiis an^ 
innkeeper has a lien upon the horse of 
his guest, which he takes into his stable 
to filed'; a carrier has a lien on the goods 
wdiich he carries; a tailor who is em- 
ployed to make a suit of clothes has a 
lien on them for the price of his labour, 
if the cloth be given to him for the purpose 
of making the clothes ; and if he fnr nislies 
tlie cloth, and his customer, after the 
clothes are made, agrees to have tliem, 
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ar.d Ko ohnniis the property in tlicnj, the 
tiiilor has still a lieu on the elothes, or 
nu)- ])nrt of iIk'hi, for the u liolc price. 
The contract in tlicse and similar e.'ises is 
for payment of money on one side, in 
cousi<leration for cei'tain acts to be done 
on the other; and the delivery l)y one 
party of his pi'operty to the other, v ho 
is to do some act to it, or in respect of it, 
for money, implies a jiayment of tin* 
money before the owner's right to repos- 
sess the thing can commence. Where 
the owner never hud the property or j)o>>- 
session (d'tlie raw materials, hut actjuiivs 
the property in a thing hy his liare assent, 
as in the ease just menliom d, tlje tailor's 
prior right of property is (•o))vert»'l into 
a mere ri'Jit to hold riil his debt is paid, 
or, in other words, lnstea<l «)f projfeily he 
lia^ a. li( n. If the owner (if a ihing sells 
it, ;;iid agrees to receive t’m* pi’ic-e at a 
fiitti.'e dayJie cannot retain the thing fill 
the (lay of pr.^nunt, for he l)as, by the 
form ('f his conlraef, ( vclnded hinjself 
frv>m sii(:li right to a Hen. 

fiien, unless there he an exfnass von- 
tract, or a cu. tom to tlie (UJiilr.n’v, must 
from its nature he pni'licnlttr, tliat is. 
must have rcfererice to a partieidur tran.s- 
aetion and to a particular thing. When 
it is (jvneral^ that is, where tlie right to 
retain a particular tiling is not limited to 
a particular trausaetiou, but exists with 
respect to other transactions also, tliere 
must (K* express contract, or tlie deal- 
ings of tin* partic.s musi he such as to create 
tliut implied contract which arises from 
act.s done in conformity to well-known 
usage. 

.Li<u\ may be lost ]>y voluntarily part- 
ing witli the thing, by express agreement, 
or by agreement to be implied from acts. 
In general, when a person has a lien for 
a debt, lie waives it hy talking .security for 
the dehi. A solicito?' has a lien f.ir hi.s 
bill oil his client’s papers wliicb come into 
his po.ssession in tiie course of transacting 
his l»n,nne,'«s ; Imt if he acee[)t a seciirliy 
for hb d bt, he can ha logully eon.-pelled 
to give n{) d:.- papers. ITom the ex- 
pressed agreemei ? for :• . pec'll .security 
there necessarily arises the in jilied agree- 
ment to give up the thing m liini; is retaiii- 
e<|,. che aeee{>tam;e of snoh special security 
beir.g efpiivulent to an ’isix^eraent to re- 


ceive the debt or demand at a future day, 
anl such agreement as to future pa3’ment 
being inconsistent with the retaining the 
thing, wdiieJi act of nbaining is equivalent 
to a claim for presemt pa} ment. A faeloi-, 
who lias a lien on goods in his possession, 
both for his outlay on or with respect to 
those goods and for his general balance, 
lose.s his lien if lie enters into an exjiress 
confraet fnr a particular imnh‘ of payment. 
If usage of trade and acts in conformity 
to it can he con.^idi red as evidence of a 
eonirael that goods .'-hall he retained by 
one |.)err-o!) as a seem'ity for a delit or ba- 
l >iiee die' to him from another, an e\- 
pH'ss contract for securing' jiayment of 
.''indi del)! or halance must be considered 
’ly ineon>i,‘.tent with flu* implied confraci, 
and (liereforeas chdermining it. 

in Kijuily. the vendor of an estate. 
Ibongb be Inns exi cuted a conveyanci^ and 
jiarfed witli till' piwscK'^ion witliont heiiig 
paid, still has his estate as a security for 
.‘-ucb partofthe purelia.se-money a.s is ni;- 
paid. Thi.s .security is generally, tliongli 
not with strief propriety, called the ven- 
dors lien, I'he ground of tiiis so-rallc-1 
li'u lies in tliehalnre of the contract; one 
])any contracts to give land for money, 
and the other contracts to give money for 
land. (Jntil both parties liave perftu’incil 
tiieirengagenienf, tlu! land and tin' money 
eannot h-e considered as excli:ing(‘d. 

liien, from its nature, is incapable n( 
transfer. Generally a lien giv(‘S no right 
to .H‘11, except by particular cu.stn'ii. 
Where a factor who lias a lien on the 
good.s of his fu'incipal, jiledge-s them fora 
loan of money, this is no transfer of the 
lien ; tlie goods are a pli'dge or ]iawn 'a 
tlie hands of the lender, wito may bahl 
tlicm a security for his advance to tin' 
amount, of the factor’s lien. Tlio lender 
may h:iv(? a right to retain the gcwls as a 
security to preciwdy the same amount 
tiiefaelor; hut his right to retain lb>vvs 
from adifil-ivnt source. 

’J’lie practical (juestions which arise 
under tin* general doctrine of Hen an’ 
nunicrousand sometimes iiotea.sy of sola- 
tion ; many of them are of the greatest 
importance to tlie mercantile coninninitv- 
The chief cases in which lien exists may 
Ik* referred to the law of Agent, Attorm'd* 
Iluilinent, Carrier, and Factor. Mon- 
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work ‘ On Lien! contains a collec- 
tion of a considerable number of particu- 
lar instances. ^ 

L1EUT1<!NANT is an officer who dis- 
ebar^es tlie duties of a sn])Crior in his 
nanu* and during his abseiici* ; and who 
acts immediately in subordination to him 
when lie is present. 

Tims, in military alfairs, the lieutcnant- 
yiMKO'al and the lieutenant-colonel respec- 
tivt^ly superintend the economy and the 
movements of the army and tin* battalion 
niidm* those who hold the chief command. 
Tlie lieutiaiant of a company is also im- 
nu'diately subordinate to the cajitain, in 
whose absence he has the same |u)wers. 
In the llritish service the licntenants of 
the three re^jiiments of foot-guards have 
the rank of captain: in the royal regi- 
imait ef artillery, the royal corps of eu- 
giiHHTS and marines, and also in the 
bisiliers and rifle brigade, there bcin j no 
ensigns, the subaltern officers are distin- 
fxuished as first and second lieutenants. 

In Ward’s ‘ Animatlvei’sions of War’ 
Mfdl)), it is .«-aid, ‘A lieutenant is an 
-illicer of high credit and rcimtation, and 
he ought in all respects to bee well indoc- 
trinated and ipialificd in the arts military, 
and not inferior in knowledge to any 
nfiieer of lii^ilier autliority ; for an unskil- 
ful captaine may hotter demeane hiinselfc 
nith an experienced lieutenant than an 
'u>>kilfnl lieiilenant ciin fadge witli a skil- 
ful captaine.’ 

The jii'iee of a lieutenant’s commission 
according to tl#' jircsent ri’gulation, — 
£ s, d. 

kife-Cnards IT^^T) daily pay K) 4 
lIorscTJuards 1600 „ It) 4 

Dragoons . 1190 „ 9 0 

Foot-(iuards 20.')0 „ 7 4 

Line . . . 7oo „ 6 6 

A lieutenant in the royal navy takes 
''•ii'k as a captain in the army, and the 
luimher appointed to ships of war varies 
"^ith their rate. A ship of tlie first rate 
eight lieutenants, lu'sides su}>ermi- 
^»eruries ; those of the second, third, &c. 
tates, have nspectivcly one less tlian 
number appointed to the preeed- 
^'‘de ; so that a sixth rate vessel lias 
“»’ee ; sloops and bomb-vessels have only 
The monthly pay of a first-lieiiti*- 
of seven years’ standing, in slaps of 


the three first rates, and tliat of lieute- 
nants commanding gim- brigs, schooners, 
and cutters, is ll/. 1 ()a’. Tlie inoiuhly 
pay of other lieutenants, for ships of all 
rates, is 9/. 4.s‘. 

lA ElJTKNANT-GENKhAL. [Gk- 

NKKAJ..] 

LIEUTENANT, LOTH) and T)E- 

l’ U'f Y. f J .ORD- LiEUTKN ANT.] 

LIFE ESTATE, ff . state.] 

JJFE INSUKANCK, OF KKVEF- 
SION. lly a reversion, in the widest 
sense, is m<*anf a right, of jiroperty the en- 
joyment of which is to eommence at some 
fill lire period, fixed or depending on con- 
tingencies, and is to continue either for 
ever or during a term either fixed or de- 
pending on a contingeney : anything in 
fact whicli is to he entered upon, or which 
may he entert d on at a future time, is a 
reversion in hooks which treat on the 
value of property. The legal sense of 
the word is more restricted. 

'Flms an assiiranee of 100/., or a con- 
tract to ])ay loc/. at the death of a given 
indi\ iiliial, is 10(!/. in reversion to the 
executors of that individual. Our object 
in this article*’ is to treat of tliis most com- 
mon species of reversionary contract, life 
insurance, or assurance. 

The value of a reversion depends in 
a very easy manner upon the value of 
tlie corre.sponding annuity ; that is, any 
given sum. say l(H'/ , to be received 
:i given event arrives, depends for its 
value up'on that of 1(H)/. a year to be re- 
ceived fill the event arrives. Suppose, 
for exam]»le. that mom‘y makes five per 
cent., and tliat an amiiiity, say upon a life, 
is worth fourteen years’ purchase, upon the 
method of calculation exjilaiiied in An- 
Ni iTY, p. 141. That is, 1 ()()/. paid a year 
hence, and again two years lunce, and so 
on as long as the life lasts, is lunv worth 
14(i0/. Fequired the value of 1 ()('/. to be 
paid at the end of the year* in vhich the 
life <lroj)S. We must now reason as fol- 
lows :r-Sunpose a perpetual annuity" of 
too/, a year is to be enjoyed by A during 
his life and by his legatees ‘after him. 
By hypothesis A s portion is now worth 

* Afv-sumnoi? tom panics usuallv pay in a low 
n)onth.s after pmofol' death, which lmvos a trilling' 
juhanla're to tlu' iu^sured, not worih coiisidcriniif 
in a \cry ncnicntary statrment of the (pic.stion. 



LIFE INSURANCE. [ 264 ] LIFE INSURANCE. 


1400/., and (money making five per cent.) 
the annuity for ever is 'worth twenty 
years’ purchase, or 2000/. ; consequently, 
the legatee's interest is note worth 200o/. 
- 1400, or 000/. Ihit at the end of the 
year of death the legiitee will come into 
100/. current payment, and a perpetual 
annuity worth 2000/ ; for the remainder 
of a perpetual annuity is also a perpetual 
annuity: his interest will then he worth 
2100/. Hence we have ascertained that 
2100/. at the end of the year of death is 
now worth 601)/. : and the rule of three 
then gives the value of any other sum : 
thus lOO/. at the end of the }ear of death 
is now worth or 2S/. 11s. 

Hence the following easy 

Role. — To find tlie value of a given 
reversion, subtract the value of the same 
annuity from that of a perpetual annuity, 
and divide the difference l)y one more than 
the number of years’ purchase in a per- 
petual annuity : or multiply the excess of 
tlie iiamber of years’ purchase in a perpe- 
tual ainmity over that in tlie life annuity 
by the reversionary sum, and divide a.s 
beibi'e. 

Next, to fii.d what premium should he 
paid for tlie reversion. A premium 
diders from an annuity in that a sum is 
paid dowiq and also at the end of every 
year: consequently it is worth one year s 
purchase more than an annuity. In the 
preceding question, the annuity was worth 
fourteen years’ purcliase ; consequently 
the premium now i.s wortli fifteen yea i s’ 
purchase. Hut tlie presei.i value of all the 
premiiiins is to be also the present value 
of the reversion, or 28/. 1 l.s-. whence 
the premium should he the fifteenth part 
of thi.s, or 1/. 18.S. \d. Hence to find the 
premium, divide the pre.sent value of the 
reversion by one more than the numlier of 
years’ purchase in the life annuity. Hut 
when, as most commonly happeri.s, the 
premium is wanted without the present 
value, the following is an easier 

Rule. — Divide the reversionary .siun 
.separately by one moi c than the number 
of years’ puvehas - in tlie perpetual annu- 
ity, and one more than tlie jiuinlicr of 
years’ purchase in ihe hfn an.iuity : the 
difference of the ipiotients is tin pi^'mium 
required. Thus, if in the preceding ex- 
ample we divide 100/. by 2()-hl and by 


1 4-1- 1, or by 21 and 1 .'i, we find 4/. 1 5#. 3d. 
aiid^h/. 13s. 4f/., V. Inch differ by 1/. \d. 

the’ same as before. 

The life we have been tacitly consider- 
ing, when we talked of an annuity being 
worth fourteen years’ purchase, at live 
per cent., is one of about thirty -six y ears 
of ago. The first impression must bo, 
that the iiroposeil premium is ridiculously 
small. Make it up to 2/., and it will he 
fifty years before the premiums reach 
lOo/. Some sucli consideration must have* 
mov(‘d the law oliicers of the crown in 
1760, when they refused a eliarter to the 
Equitable Society, then charging a per- 
mium of about 4/. at the age of thirty- 
six, on account of the lowness of tlieir 
terms. Hut it is to be remembered, that 
thos»‘ will) receive the premiums are to 
invest them immediately at five ])cr cent, 
and are to invest the interest, thus making 
compound interest; persons aged thirty- 
six live, one with another, about thirty 
year.s, which is sufficient 'time for the 
premiums, with their interest, to real i/e 
lou/. for each person, one w'ith another. 

We now show tlie maimer in which a 
simple result of calculation answers its 
end. To simplify the case, suppose 'an 
office starts with .5042 individual .sub- 
scribers, each aged thirty years, the mor- 
tality among tliein being that of the 
C’urlisle Table. The bargain is for a 
short assm ance, as it is called, of twenty 
years, and of IDOO/. ; that is to say, the 
executors of each one who dies within 
twenty years are to receive lOOO/. at the 
end of the year of death. Money makes 
tliree per cent, once a year. According 
to the tabic then, there are 57, 57, 50, 
&c., deaths in the successive years, and 
tlie following is the result, the proper pre- 
mium being calculated at 11/. I2s. ■41 
each person, or more exactly 11,614/. 10*’- 
for loot) persons. It is supposed that 
there are no expenses of management- 
At the outset the office receives 65 , .530/. 
from the 5642 {lersons assured: this is 
immediately invested at three per cent., 
and yields 1966/. by the end of the year, 
making 67,496/. Hut at the end of tlie 
year, the claims of the executors of fift>‘ 
seven persons who have died during 
year are to hi satisfied, which requires 
a disbursement of 57,000/., reducing tut 



LIFE INSURANCE. 


[ 265 ] LIFE INSURANCE. 


society’s accuraulation to 10,496/. The 
contributors who are left, .^).58r) in nuiv^er, 
now pay their second premiums, 64,869/., 
so that, these being immediately invested, 
the company has TOjOtif)/. at interest 
(luring the second year. Tliis yields 
‘J2ti 1 so that by the end of tlie year 
77,62f)/. is accumulated. Then comes the 
demand of 57,000/. on behalf of fifty-seven 
contrihutors deceas(‘d during the year, 
which reduces the accumulation to 
l' 0,626/. This is more than it was at the 
^anie time last year. In this way the 
comj)any goes on, accumulating to an 
amount wduch would h‘;ul a person nnac- 
•juainted with the subject to conclude that 
the pr(‘mium must he too large ; in fact, 
ten ycaT.s givean accnnmlation of 91,809/. 
liul now the stjite of affairs begins to 
change; the contributors have been di- 
minishing, while the claims have been 
increasing, until the yearly incomings no 
longer eipial the outg<.)iiigs. 'I'he aceu- 
nmlations then come in to make good the 
difference in such manner that hy the 
fiine the nnnaining contributors come to 
i)c fifty years of age, and the claims of 
>;i\ty-oiu* M^ho die(l in their fiftietli yemr 
Ij.'ive Imeii satisfied, then' only remains 
of the 91,809/.; and this 8/. is merely 
the ernu’ arising from omitting shillings, 
in the calculation. Sonmthing of 
tlic same kind must take place in every 
office which dies a natural and solvent 
death ; the only difference being that, 
"'hen new business ceases, instead of a 
tiiiinher of contril^itors all of the .same 
and under similar contracts, both 
and contracts vary considerably. 
Tlujre are certain tables whicli arc 
’"iriuusly named (sometimes after Mr. 
onrrett, the inventor, sometimes after 
Griffith Davies, the improver ; soine- 
dnu's after D and N, letters of reference 
in them), hut which we call comimi- 
jjidon tables. They are described in the 
‘f realise on Annuities,” in the Lihrari/ 
'y ^-sc/h/ KnowlaI(/e^ and a copious col- 
Won is given : also in an article in tlje 
k(mipanion to the Almanac’ for 1840, 
1 hey very much exceed in utility those 
^nich preceded them. 

An assurance company is a savings* 
^hk, with a mutual uiidorstaiuling, pre- 
to be noticed, between the contri* 


butors. To make out this proposition, 
let us suppose that A borrows money, and 
insures his life for the amount as a se- 
curity to his creditor. For this he has to 
pay a premium. If life were certain, the 
office of the company would be to receive 
and invest these premiums, which would 
be calculated in such a manner as with 
their interest to amount to a sum suffi- 
cient to discharge the loan in a settled 
time. At the end of this time the cre- 
ditor (who has been all this while re- 
ceiving interest for his money from A) 
calls upon A to make his claim upon the 
office, and repay the loan with the money 
received. If such an office existed, life 
being ctTtain, the rationale of the pro- 
ceeding would be that the creditor, though 
tolerably cmifident of A’s power and will- 
ingness to make any yearly payment, 
whether of interest or instalment, w ill not 
trust him steadily to lay by and improve 
yearly instalments, but retpiires that he 
should make his insfalments payable to 
third parties, who are engaged not to re- 
turn them on demand until they amount 
to a sum sufficient for the discharge of 
the debt. 8iich an office certainly could 
not exist, on account of the uncertainty of 
individual life. At soon, however, as it 
is known that the duration of masses of 
individuals can be calculated with to- 
lerable accuracy, there is a remedy for 
the individual uncertainties. Let a large 
miinber of debtors, similarly sitimted 
with A. agree to bo guarantees for 
one an()th(‘r ; that is, let each of them pay 
during his life not only his own insml- 
incnts, but such additional sums as will 
provide the means of meeting the deficits 
of those who die, and the savings’ bank 
thus constructed will become an assurance 
office. Of course, it inatU‘rs nothing 
whether those debtors pay their instal- 
ments to a person agreed on among 
themselves, or go to a company which un- 
dertakes the management of such cou- 
cerns. And again, it makes no difference 
whether the instalments are for liquid- 
ation of del.*t, or to accumulate a provision 
for widows and children. We have taken 
the case of debtors, because in such a 
case an office looks more like a mere in- 
demnity-office than when its contributors 
enter for the benefit of their families ; 
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still howovcr, in the former case, it is evi- 
dent tliat tlie premiums are partly instal- 
ments of debts, })artly sums intended to 
make good the deficiency of the life-in- 
stalments of those who dit^. 

Let us now suppose a (iompany to he 
formed for the simple purpose of assuring 
lives. Their busiin^ss is to invest the 
premiums of those who assure with them : 
their receipts will consist entirely of cur- 
rent premiums and interest on the invest- 
ments of the old ones ; and their out- 
goings will contain ex[>enses of manage- 
ment, payment of claims, purchase of 
their ow' II policies, and (possibly") losses 
by had investment. 

There is one question which is gene- 
rally settled at the very outset, namely, 
whether the company is to he what is 
called mutual, ]'»r()i)rietaiT, or mixed. 

A mutual company is one in which the 
members stand bound to each otiier, and 
constitute the eoinpauy themselves. In 
such a eoiiqiany no capital is, giMicrally 
speaking, raist-d at the outs(‘t, ex<'ept a 
small Slim for necessary expmses at 
starting, 'fliis, however, is not mecs- 
sardy the f mure of a mutual company; 
for if its memhers choose to constitute 
themselves an investment company 
well as an assurance eompaiiv, they ma\, 
without losing tlieii* niiifita/ eliarm'ler, 
require every assurer to he also a share- 
l.older. 111 a mutual eouqiany the ])r()li1s 
of course are divided among the a'^suved. 

A proprietary couqiany is one in whieh 
a body of proprii’tors ’’aise a capital and 
pledg<* it for the payment of claims, in 
case the premiums are not sulTicieiit : for 
this security' they reeeiv(‘, in addition to 
the interest of (heir own capital, the pro- 
fits of the assiirauee business. Jt has 
long been proved that, with proper tables 
of premiums, and a fair amount of busi- 
ness at starting, this capital is an unne- 
cessary security; and tln^ only reason 
which could now make such an otfiee 
desirable w('’.Id be the ]t>wiu*ss of its 
premiums. Ofci.iir e it matters uotliing 
to the assured how tln‘y are paid, as long 
as they are paid , tin* capital may bo 
diminished, but tla* as^ei.r cares for 
nothing excipt its exhaust .on before lii.s 
turn comes. Thih must bo thdisole oon- 
sid<«aiigt4with a person who is tempted 


by low premiums to a purely proprietary 
office ; the nominal capital signifies no- 
thing; it is upon the amount of assurance 
to wliieh it f with the premiums) is 
jiledged that the solvi'uey of the office 
depends, (jleiicrally s})caking, however, 
we believe it will he found that the purely 
proprietary offices have not allowed them- 
selves to run niiieli risk. 

A mixed office* is one in Avhich there is 
a j)rof)ric1ary company, which does not 
take all the profits, hui a share; the rest 
being divided among the assured. The 
only good elfeet of the capital upon the 
conditieni of the assured in such a coiii- 
pauv is this: — that the dii(*etors, having 
fixed capital ns well as premiums, may 
ju.'tilialily seek for luvestmeiits whieh a 
mutual eonqsuiy must avoid. Having 
ftie capital to make good i)urely coin- 
mereial loss<*s, they may perhaps attempt 
to get a higher rate of int<‘rest, anti of 
course take more risk of loss: the as- 
sured, who are sharers in the whole of 
the profits, since the profits of preiduims 
and ]H*olits of original capital are nut 
distinguished, come in for their share of 
the extra profits of the oai>itul. no 
sm'h attempt at gaining higher i^-rest 
hy' secondary securities should he made 
until a Slim snllieieiit (Avith future jire- 
miums) t<» meet all claims is invested in 
the very safest securities which the stale 
of society oilers. 

There is much confusion in the ideas 
of many ])ersons about interest, arising 
fi'om not (iistinguishing between iiiteiv*^^ 
and other returns. Rerhaps it would he 
best to retain the term interest in its 
general loose signification, and to suit- 
divide it, for accuracy, into pure interest 
or net ^irofit. debt-insucance, and salary. 

In the construction of a tabic of pre- 
miums, three points must be left to the 
judgmi'iit of the constructor,- -the rate nt 
interest, the table of mortality, and the 
addition to be made for expenses of 
nageinent and jirobable fiuctuution, 
discrepancy betAveen the predictions oi 
the labie and the evei^t^ which actually 
arrive. The third point would not arise 
if, as was onci? the case, the table of moj- 
tality made life much worse than 
actually prevailing staic of things 
it to be. Security against adverse fine i 
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ation is thus taki*n in the choice of the 
fciblo ; and this Avas done hy the older 
oiliees, which chose tlie Northampton 
Table — ])y the Kqnitalde, for instance. 
Ihit we hold decidedly by the method of 
eli()osin,<»' a true table, an<l aiigmentinf^ 
th(' premiums givt'n by it as a safeguard 
af^aiiJst lluctuation ; and for tins reason, 
tluit vvron^ tables are usually iine<|ually 
M rong', making <litTeront errors at ditfer- 
ent ages, and ihns anguienting difiereiit 
n*al pa'iniiims by diUvrent per>centages. 

According to th<^ ('arlisle Table (which 
we prefer for the ])nrpose), of aU t'i ])er- 
sons alive at the age of .‘iO, .‘10 IS are alive 
al Of), AvluMice the (‘bailee of living till 
die s(‘cond age is :i0lS™r)f)42 or 
Now by a]ipl\iiig caloulatiini to this (pies- 
tioii, Ave lind that an olRce which Avoiild 
bav(‘ practical certainty (thousands to 
one for it ) that, as far as this instance is 
<‘(tncerned, the oHice should not be injured 
l>v adverse departure of events from 
tildes, must make provision for twenty- 
tiv(‘ d.'atlis, at least, in the period above- 
mentioned, more than the tables predict, 
out of 2.b0 persons at tin* conimeiuvmeiit. 
And this even on the su]ip()sition that the 
table itself can be eertaiidy reckoned upon 
as representing the hnv of mortality of 
the whole iiisuralde population. It Avonld 
he a veiy long jiroeess iiub'ed to ajiply 
'‘alciilation in detail, so as to form a Avell 
!^Hp]K)rted idea of the proper amount of 
precaution against tlnetuation ; and tlie 
luesiinii is mi^*d np Avith another, to 
''iliich we proeeed. 

I'lie rate of interest to he nssniiual is 
iin element Avliieli rc<iuiivs the greatest 
'•oulioii. It must b(^ a rat(' which can 
Virtually be made, and therefore prudence 
t’^‘<iuir(‘s tiiat it shtnild he something Ix.*- 
iow thatAvhich may reasonably be looked 
I'^r. To shoAv how ]iowcrful an agent it 

M'c shall rejieat the example already 
given, of tlu; .b<i42 insurers for twenty 
)4‘ai\s, on the sujiiiositiou that the office 
^Inch charges as for d per cent, finds 
dstdf nhle to make ‘l.j per cent., and it 
^4ll appear that the office leaves off with 
?J\ac,cumulatiou of 15,441/. nearly; and 

it. h(‘ lucky during the first years, it 
aiay he said to he safe against any fluctu- 
ation for which there is an even chance, 
'y the incrciase of interi'st alone. 


Take what amount of precaution we 
may, an office must, at first starting, de- 
pend upon something cither of capital or 
guarantee. Even a mutual office must 
rais(; something at the outset. Tables 
must he constructed Avith very large ad- 
ditions to the calculated premiums, Avhich 
arc to meet the very csirlicst coiitiugeiicies 
alone; indeed it is difliciilt to say Avhat 
addition Avould lie too large. Ihit this 
point it is unnecessary to insist on, since 
we can hardly suppose it possible that 
any set of nu'ii Avoiild found an office 
Avitli no resource except prenniums from 
the A'ery connncnecineiit. Supposing pro- 
p(‘r piveantions to be taken, we imagine 
that ail addition of ‘i.") per c(‘nt. to pre- 
miums calculated from the Curlish* Tables 
at .4 per e(.*nt. per annum, is sufficient to 
place a mutual office upon a sound foot- 
ing, and to give a very great prospect of 
a return in the shape of what is called 
profit. It never has been found that an 
office charging at this rate has been Avith- 
out surplus of some kind. 

This sur])lus has been cull(.‘d by the in- 
accurate name of pr« fit, Avlieivas it is 
really that i>art of the security against 
fluctuation ol‘ interest and mortality which 
has been found to he unnecessary. In 
mutual olfic(‘s it is to he returned to the 
assured in an cctuitahle maimer ; in 
purely proprietary offices, it is really 
profit to the proprietors, Avhose capital 
has yieldi'd them the ordinary interest, 
since by hyiu^tlu sis, none of it has been 
necessary to meet claims, and they tlicre- 
forc share among themselves the residue 
of the premiums. It is im])ossil)lc to 
aA'oid this surplus in a Avell-eoiistituted 
offic(\ for tlu* mathematical line Avliicli 
separates surplus from dcficiciicy cannot 
lie expected to he attained, so that those.* 
who Avould not haA'C the latter inn.st take 
care to have the forimT. It is usual among 
the offices to adopt a plan for increasing 
this surplus, Avhieh Ave will now describe. 

Tw'(> rates of prciniums arc adopted, the 
one less than the other, 'fhose Aiho pay 
the higher rut(‘ are to liave a sliare of the 
suqilus: those who pay the lower rate 
liaA’e nothing hut the nominal sum for 
Avhic.h thay assure. If the table of loAver 
rates ‘la a surplus ( which it is supposed 
it will do), that surplus goes to augment 



LIFE INSURANCE, 


[ 268 ] LIFE INSURANCE. 


the fiual receipts of those who assure for 
profits. This scheme may be very well 
practised by a proprietary company, or 
by an old mutual company, but whether 
it is a good plan for a young mutual com- 
pany to adopt, may be a question. 

'I'he public has been much misled by a 
notion that assurance companies must ac- 
cumulate large profits, and the Equitable 
has been constantly cited as the proof. 
Now, all who would form an oj)inion on 
this subject must remember that the cir- 
cumstances of the E<iuitable are very pe- 
culiar. It realized large accumulations, 
in the first instance, by an excess of cau- 
tion commendable at the time, but since 
proved to be inmeccssary. Of late years, 
newly assured parties are allowed to 
share in these aecumulations, on con- 
dition that they are first assured in the 
office for a large number of years, taking 
the chance of receiving less than their 
premiums are really worth. This how- 
ever is not the (piestion here ; w e merely 
stop to remind the reader who is disposed 
to form a general opinion about olHces, 
because the executors of A, Ik and C re- 
ceive two or tliree times the sum for 
which those prsons w'ore nominally in- 
sured, that this only happens because 1), 
K, and F, who <lied during the days of a 
caution which has since been show n to be 
unneces.sary, did not got their .share of the 
then existing surplus. 

The expenses of managemcTit are rela- 
tively trifling when the oiiice has obtained 
a large amount of business, but duty bear 
heavily on young offices during the first 
years. 

The division of the profits ^so called), 
that is, the method of returning to the 
assured the’^tirplus of their premiums, 
with their {Sl?cuTmilations of interest, has 
been the subject of much di^cussion. 
Offices Iiave adopted very dilferent modes 
of proceeding in this respect : some keep 
this surplus for the older members ; some 
divide it by addition to the policies made 
annually, or at r^rlo.ls of five, seven, or 
ten years ; seme ap])ly it in reduction of 
premiums as fist a . itsvine is ascer- 
certained. Most, or ail, of the methods 
followsl^^by the offices scc;u la be fair, 
make th(j chance m surplus 
w orn memlier as for another, at 


least of those who enter at the same age ; 
if there be any thing inequitable, it arises 
when the premiums are disproportion od 
at different ages, so that the surplus is 
lifferently levied upon different classes of 
members. Leaving tliis however, we 
shall proceed to enquire what may be the 
probable amount of surplus in an office 
charging premiums maile from the Car- 
lisle Table at three per cent., with twenty- 
five per cent, added, taking the most 
favourable suppositions. Let the mor- 
tality be no greater than that in the tabic, 
let there be no expenses of management, 
and let the office be able to net four per 
cent, compound interest. Then we find 
that the office is in reality charging for 
the following sums, under the name of 
loo/.; that is to say, all the 'preceding 
suppositions being correet, the office miglit 
inulertake to pay the following sums in- 
stead of the loo/, minimum which they 
do really guarantee. The sums are only 
roughly put down, within a pound or 
thereabouts. 


A-r<*. £, 


A,L'e. 

£. 

20 166 

sn ir>7 

50 

148 

2.5 163 

40 155 

55 

141 

.30 160 

45 152 

60 

141 

There is 

an inequality 

here 

which 


arises from tin? supposition of the office 
gaining a greater interest than was suj'- 
posed in its tables; and it is obvious thut 
the young assurer must make that excess 
of interest more beneficial to the otfice 
than the old one. Consequently where 
ail office realizes some of its surplus by 
excess of interest, there is equity in giving 
the one who enterinl young somewhat 
more than the one who entered later in 
life. Hut this has never been the principle 
on which any office made its divisions: 
some distinguish those who have been a 
long time in the office from tliose who 
enter newly, and the greater number of 
those so distinguished must have entered 
younger than the greater number of the 
undistinguished ; but the intention of the 
office has no reference to age at entry, 
but only to time of continuance. 

The true method of determining the 
actually existing surplus must have soin^ 
connection with that which would be lel' 
lowed if the company wished to break up, 
dividing its assets fairly among the 
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assured. Let us suppose the stock of 
the company, all that it actually has or 
(;()uld realize, to be worth half a million, 
and that the premiums which the existing 
contributors would pay are valued at 
another half million, while the claims of 
llicsc contributors are valued at TathOOO/. 

( 'oiiStMpicntly there is a million to meet 
75(),(M)(i/., or lo3y. can be given for lOO/. 
Now suppose that instead of breaking up, 
tlie otiice wishes to know how much it 
can alVor<l to give in payment of a claim 
of 'Flic first (juestion is, how did 

this snr])lus arise / — the ollice has in pos- 
session or ])rospect 250, ()()()/. more than 
wlmt is estimated to be absolutely ne- 
C('ssary. If this surplus really arose out 
of the natural operation of the premiums, 
&(■., it is clear that the ollice is now in a 
condition to pay Id.'Jj/. for lOO/. Sup- 
posing this done for tlic current jear, the 
\aluation of the next year will point out 
wliat alteration, if any, is necessary. I'his 
iiKxlc of division is the safest in the long 
run, because any i*xccss in one year m ill 
1)0 compensated in future years. Another 
inode is to dividi? the surj>lus of 2r)().(:()()/. 
among the existing policies, in equitable 
]iroportions ; and a third is to consider it 
a,> advance of premium (Ui the part of the 
existing contributors, and to diminish 
their tuture premiums as if they had 
aetiiallv made such advance. It is not 
however our present purpi^se to extend 
an arri<*le already longer than we had iu- 
lei'.dcd it to be, W entering into a length- 
ened explanation on this point. 

'rile beiielits of life assurance (which is 
hi reality a large cojubination of small 
i'liins for the purpose of beiielicial iuvest- 
pient, with a contract among those xvlio 
hivest that the iue«pialitiesof life shall he 
compensated so that those who do not live 
tlieir average lime shall be sharers in 
the good fortune of those who exee(?d it), 
■^ad the moral eonsidm'atioiis wliick should 
iiuluee every friend of his species to pro- 
^>i()te and t‘xtend it, are of course not 
particular motives which actuate 
Ihc Ibunders of such olliees, though no 
d<Hiht tliey havu them in the same degree 
othm’s. To bring business to a parti- 
cidar office becomes their interest and 
Iheir object ; and every possible mode of 
‘divestment has been held out to engage 


the attention aud suit the particular ob- 
jects of the assurer. 1\) this of course, in 
general, we do not object : for instance, 
when a company proposes twenty differ- 
ent kinds of assurances, it is enough for 
the public that the terms of each kind 
are sufficiently high and not too high, 
ilut it sometimes happens that among the 
proposals which are held out for the 
assurer’s acceptance are to be found some 
which altogether militate against the 
moral principles of assurance ; these 
are prudence, foresight, and present 
self-denial for the attainment of ulti- 
mate prosperity and of present security 
against the chances of life. When an 
office announces that it is willing to leave 
a part of the premium in the assurers 
lumds, on his paying interest for it in ad- 
vance, the office in the meanwhile hold- 
ing the policy as a security, — what is it 
hut enticing a person to assure for more 
than he can afford to do, and to borrow 
money for the purpose of paying the pre- 
miums? I’he office may, with caution, 
make itself secure ; but it throws upon 
tlie customer the strong probability of 
future disappointment. When the time 
eonies for thinking of the repayment of 
the advances which the office has virtu- 
ally made, the assurer will frequently 
find himself obliged to sell that policy to 
the office which he had counted upon for 
tlie benefit of his family. Now out of the 
}HU’ehase money must be deducted the 
sums ill arrear to the office (^upou which 
interest has always been paid in advance) ; 
and when the assurer comes to put his ba- 
lance against wluit he has actually paid, 
he will see that he never did a more im- 
prudent act. The office is not to blame 
for anything but having throMui the ori- 
ginal offer in his way ; they have only 
lent liim money on the same terms as 
th<*y would have lent it to others ; aud 
they may say, aud truly, that it was his own 
fault if he engaged in an imprudent spe- 
I cnlation. But is it not then a fault to 
I eiitiee others to imprudence, knowing 
how much more easily men are induced 
to be imprudent thau to be prudent ? 
LKIAN. [Fiotsam.] 
LKUITHOUSE. [Tkinitv House.] 
JJNlftL DESCENT. [Descent.] 
LINEN, cloth woven with the fibres 
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of the flux-plant {Liuum KsUatissimum), 
a manufacture of so ancient a date that 
its oriij^in is unknown. Linen cloths 
were made at a very early period in 
Eprypt, as we si‘e from the cloth wrap- 
pings of the mummies, whicli are all 
linen. It appears also that linen was, in 
tlie time of Herodotus, an article of ex- 
port from Egypt, (ii. 105.) 

After the separation of the ligneous 
flhres of the plant, the distaif and common 
spinning-wheel were employed for the 
preparation of the tliread or yarn, aiul the 
hand-loom generally, in its sim[)lest form, 
was used for weaving the cloth. The 
first attempts to ada])t the inventions of 
Hai'greaves and Arkwright to the spin- 
ning of flax were made at L(‘eds within 
the present century. Mill-spun \arn is 
now universally empUned hy the linen- 
weavers of this kingdom for tlie produc- 
tion of the very finest lawn, as well us of 
the coarsest linen ; an<l the use of the 
power-loom has heeii adopted for weav- 
ing all but the very finest and most eostly 
fai)rics. The consequences of these im- 
provements have been to render this 
country inaependent of all others for the 
supply of linen yarn of every (pialiU, 
and to diminisli in a most important de- 
gree the cost of linen fihrics; so that 
British yarns and eh'ths are now j)rolita- 
bly exported to countries with wJiieh the 
manufacturers of Great Britain and Ire- 
land were formerly nnahle to oojn[)ete, 
and against wdiieh tln-y were “ [)rotected'’ 
in tlie home market oy high <liities on 
importation. 

'’Hie growtli of the linen manufacture in 
Ireland is asci-ihed to the legislati\»* ol>- 
struction rai.-ed in the ivign of William 
III. to the pnjscculion of the woollen 
manufacture in that jjait <d’the kingdom, 
which it wa.s alleged interfered prejudici- 
ally with the clothiers of England. The 
linen weavers were at the same time en- 
couraged hy premiums of various kinds 
distril)ute(l hy public boards uuthori'icd 
by parliament, a)!ii < y bf'unties paid on 
the cxportalion ( f liut u to foreign coun- 
tries. 

Ill 18o5 the qu;i!'‘,i:^v < l' :meij shipped 
from Ireljmdwas estimui; .» .it "0,200,572 
yards. of which was .0,7 iU,8.54/. 

nsh liuHwa:/ Coi/imissiuners.) 


The linen manufacture was introduced 
into Scotland early in the last century, 
and ill 1727 a hoard of trustees was ap- 
pointed for its siiperiutendeiiee and encou- 
ragement. Notwitlistanding this and tlie 
fiirthtT stimulus afl'orded hy premiums 
and bounties, the progn-ss of the maiiu- 
fiicture in that part of the kingdom was 
for a long time comparatively unimpor- 
tant. At Dundee, the great seat of the 
Scotch linen trade, there, were imported 
in 18'‘>7, d0,740 tons of llax, be.sides 0400 
tons of hemp, and there were exported 
from that place (>4 l,‘)0S pieces of diflereiit 
qualiti(‘s of linen, sail-elotli, and bagging, 
besides a ipiantity, computed to be as 
great, ri'tained for home use. 

The bounties allowed on the shipment 
of linens were graduated according to 
tlicir quality and value, and ranged from 
a haiffienny to a jienny halfpenny per 
yard. After being gradually diminished 
for some years these bounties were 
finally discoutiimed .5th January, 18‘12. 
'I'he manufacture has not suffered from 
lliis circumstance, while the country has 
saved from . 400 , ooo/. to 400 , 000 /. per an- 
num formerly paid to enable foridguers 
to purcliHse our linen at prices below tlic 
co>t ol’ production. 

'rile number of flax factories at w()|!jv iu 
diflereiit parts of tlie kingdom, aciiording 
to returns made by the in^ipectors of fac- 
tories in I8d5 was .‘147, of wiiic^; 152 
wer<‘ in England, 170 in Scotland, abd 25 
iu Ireland. In i84.‘i there were ‘1H2 fla.v 
factories in the United Kingdom, and tlir 
number of jiersons employed in them was 
4.‘{,487. According to the census of 18 40 
ilierc were in (iri at Britain 85,218 eue 
ployed in the linen manufacture in its 
various hraiichi'S. 

Linen is next in importance to cottoa 
and woollen good.s lus an article of export- 
'riie quantity of linen exported from the 
United Kingdom in the live years from 
1828 to 1882; averaged 50,784,21!) yarth 
annually, and in the five years from 
18.88 to 1887, the annual average 
b'9,01 1,790 yards. The quantity of Ih'^j 
yarn exported in the \ears from 18-^- 
to 1887 was as under 

lbs. 

; 18.82 . 110,188 
18.88 . , 985,082 



LOKD-LIEUTENANT. 


[ 271 1 LORD LIEUTENANT. 


Ihs. 

1834 1,333,325 

1835 2,011,2 15 

1830 4,574,504 

1837 ^8,373,100 

Tho quiuitities of maimfactiin'd linen 
nn<l linen yarn exported in the following 


irs was 

as under : — 



f.iiH'n, v.-irds. 

Yarn, Ihs. 

1838 

77,11)5,81)4 

1 1, 1)23,321) 

1831) 

85,253,542 

13,314,315 

18 M) 

81), 3 7 3,4 31 

1 7, 733 , .575 

18 11 

1)0,321,731 

25,220,21)0 

1842 

31),232,)i82 

21), 41)0,1)87 

18-13 

81,172,585 

23,358,352 


'file declared value of the exports of 
linen and linen yam in 18-43 and I8l4 
was as follows ; — 

isia. is 11 . 

Jt. 

Liiieii nniniifactures 2,v8o3,223 3,o55,2 13 
l.inenyavn . . 8 'J8,S2U 1,021,700 


3,702,(152 4,077,030 

The total, value of llie exjiorts of linen 
France in 1828 aniouuteil to no more 
diari 7228/., tlie value of 04,212 yards of 
liiK'n ; whereas in 1842 thateonntry took 
from us 8,580,007 yards of linen, and 
22,202,202 Ihs. of yarn, valued together at 
1,010,004/. 'Fhe exports to the l.'nited 
States of North America amounted in 
I'^OO to 30,037,020 yards, and in this and 
tlu* previous y(‘ar the rpiaiitily amounted 
learly one-half the whole exports of 
luieii. 'File (jua^jitity sent to tlu‘l;nited 
'tijtes has fallen otf one-half or more 
"hiiin the last few years. 
hlST, CIVIL. LCivii, List.] 
IdVERY. [Fkuhmknt.I 
LOIH) ADVOCATE. [Aovoc.vti:, 
Ooai). I 

LOIO) KEEPER. [CiiAxcniLnou. | 
hOliD-Ll EirrENANT. U was for- 
nuM’ly usual for the crown, from time to 
to issue commissions of array, ve- 
'luiiiiiir eortain experienced persons to 
and array the inhabitants of the 
'‘'dailies to which such commissiomu’s 
Sent. Tlu“y Avere directed to put 
“'1^0 military order those who were cu- 
l’‘»')le of p<^.r forming military service, and 
‘hstraiii such as whtc not fpialilled to 
^‘-rve, but were possessed of real or ])er- 
“ projierty, to furnish armour to their 


more vigorous countrymen; and they 
iverc to erect beacons when necessary. 
The form of these commissions, after 
much complaint, was settled hy statute, 
and may be seen at length in the [\arlia- 
ment-rolls of 5 Hen. IV., 14i)3,-4, vol. iii. 
p. 527. 

In the sixteenth century those com- 
missions of array appear to have generally 
given place to eomniisslons of lieutenancy, 
hy which nearly the same p<)\vers as those 
of the old commissions of array were con- 
ferred on certain persons as standing re- 
presentatives of the crown for keeping 
the counties for which they were ap- 
])()inted in military order. In 1545 a 
commission “de arraiatione et eapitaneo 
generali contra Francos ” issued to the 
duke of Norfolk, constituting him the 
king's fif'uteud/it^ and captain-general of 
all captains, vice-captains, men-at-arrns, 
armed men, archers, and all otlu'rs re- 
tained or to be retained against the 
I'reneb, in the counties of ICssex, Suffolk, 
Norfolk, Hertford, ('’aml>ridge, Hunting- 
don, Lincoln, biitland. ^Var^viek, North- 
ampton. Leicester, and Bedford. A simi- 
lar commission issued to the duke of Suf- 
folk for the counties of K(‘iit, Sussex, 
Surrey, Hants. Wilts, Berks, Oxford, 
Middlesex, Bucks, Worcester, and Ih're- 
ford, and Lond(m;andto John llnssidl, 
knij>ht. Lord Russell, keeper of the lu'ivy 
seal, for the counties of Dorset, Somerset, 
Devon, (.’onnvall, and (iloiuM.'ster. (^Ry- 
nuT.) 

4’hese ollieers are howe\'er spoken of 
hy (knndeu, in the reign of Llizaheth, as 
extraordinary magistrates, constituted 
only ill times of ditUcult.y and danger, 
which A\as the ease with commissioners 
of array, as appears from the recitals in 
their commission. 

The right of the crown to issue com- 
missions of lieutenanc) was denied by the 
fiong Parliament, and ibis (piestiou 
formed the proximate cause of the rup- 
ture between (’harles 1. and his sul\ieets. 
rpon the Restoration the right of the 
crown t<i issue s”eh coinniissious was es- 
tablished hy a declaratory act, M Charles 
IL, cap. 3. 

Til'* authorities and duties of the lord- 
Ueuteiia ! and of liis tenijiorary vice- 
lieutenants, and of his permanent depuly- 



LORDS, HOUSE OF. 


LORDS, HOUSE OF. [ 272 ] 


lieutenants, have latterly been fixed and 
re^julated by the militia acts. [Militia.] 

LORDS, HOUSE OF, one of the con- 
stituent parts of the Parliament of the 
United Kingdom. [Parliament.] The 
other is the House of Commons. 

The persons who sit in the Ilouse of 
Lords are the Lords Spiritual and Lords 
’i'emporal. 

The Lord^ Spiritual are the two arch- 
bishops and twenty-four bishops of the 
English Church, mnl one archbishop and 
three bishops of the Irish Church. Pe- 
fore the Reformation, when the monastic 
establishments w hich abounded in Eng- 
land were suppressed, the superiors of 
many of them, under the names of abbots 
and priors, sat as lA)rd8 Spiritual iti this 
assembly. In tho.se times the Lords S])i- 
ritual e(pialled, if they did not outnumber, 
the Lords Temporal who sat at any giveti 
time in I’arliament; though now they 
form only about one-thirteenth of the 
persons composing this assembly. Six 
more bishops were u<lded when the abbots 
and priors were removed. 

The Lords Temporal are all the pecTS 
of England, being of full age, and not in- 
capacitated by mental imljecility ; sixte<‘n 
representative peers of the Scottish peer- 
age, and twcnty-eiglit representatives of 
the Irish peerage, 'fhe nuiriber of the 
Scotch and Irish representative peers is 
fixed ; hut the number of peers of ICiigland 
by llie acts of union with Scotlanil and 
Ireland in 1707 and 1800 respectively, is 
perpetually varyii.'g, and depends upon 
the casualties of minorities, aiul on the 
will of the king, who can luaive any man 
a peer. 

The component parts of this assmiibly 
may thus classified : — 1 . Persons sitting 
there in respect of offices held by them. 
Such are the spiritual lords of England. 
2. Persons w'ho sit in right of inheritance 
of a dignity of peerage. 3 . Persons wlio 
have been created peers. 4. HerediUtry 
peers of Scotland Hbr there can be no 
creation of peers oj’ that part of the 
United Kiit jdou).' elected b^y the whole 
body of tlie |»«-era e to represent 

them in parliament, at th< l)eginning of 
every parliament. 5 , iLi editary or 
created peers of Ireland, elected by the 
w;hol!B h(Kly of the Irish peerage ; they sit 


for life, and vacancies are supplied as 
they occur. And h. S{)irituai lords of 
Ireland, who sit in turns according to a 
cycle e.stal)Jjslied by .‘5 Win. 1 V \ c. 37- The 
great body of the house lioweviu* consists 
of liereditary Lords Ti'injioral of England, 
under the several denominations of dukes, 
mar<piesses, earls, viscounts, and barons. 
Kaeli of the iinlividiials of these ranks 
has an e<pial vote witli the rest; but they 
sit ill the house in classes, and aceoriliiig 
to iheir precedency. 

The only material clianges wliich have 
been madr in the eoiistitiilion of this as- 
smiihly in the long period of its existence 
liave been ; 1. 'file supposed limitation of 
the right of all holding lands in chief of 
the crown to sit therein, by King 1 baity 
1 11. after the battle (;f I'lvesliam. 2. 'flic 
removal from it of representatives of the 
counties, cities, and boroughs, who arc 
su]ip()sed to liave formerly sat with the 
lords, aiul the placing them in a distinct 
assembly, ealUul the House of (kmimons, 
3. I’he reduction in the numbm* of the 
Lords Spiritual, by the suppression of tiic 
monastic establislimeiits. 4. ^bhe intro- 
duction of the Seottisli representative 
peers. And a. The introduetiou of the 
Irish bisijojis and liie Irish representative 
peers. 

'J'his house may be traced to tliC. vei) 
hegiiming of anything like an Engl'^'i 
constitution. It is in fact the ttiacfnidi^ 
roncilittm of tlie early eh run ides.'.': 'I'lir 
hisliojis are sometimes said to sit tl^’c ii! 
virtue of liaronies annexed to their ilfspcc- 
tive olfice.s; but it is questionable whetlicr 
baronies are attachiid to the bishoprics <»t 
the new erejition by Henry Vlll. ; 
best it is hut a legal (ictiou, it being vvi* 
dent from the whole course of Itislon' 
tliat the liishops formed, as such, a coie 
stituent ])art of such assemblies in i 
Saxon times, and were, as such, a»H)>*r | 
the chief advisers of the king. One 
the last acts of King (’liarles L, 
he finally left London and disconi>^‘^’^‘^| 
himself from the Parliament, was to : 
the royal assent to a hill for reniov^p 
the bishops from l^arliameut. 
bishops were restored after pb ri'turu o. 
Charles II., IhtiU. > 

A question has been raii^ whether ® 
the Lords Spiritual and ;f|s4;Uords U® 
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poral, though sitting together, form two 
distinct estates of tlie realm, the concur- 
rence of both is not re<iuisite in any de- 
termination of tliis house, just as tlie con- j 
sent of the two houses of I'arlianicnt is | 
necessary to every determination of Par- 
liament. Put it is now understood that 
the Tyords Spiritual and Lords 'remporal 
are one body, whose joint will is to be 
collected by the gross majority of voices; 
and statutes have been made in the ab- 
sene(^ of all the Spiritual Lords. 

The House of I.ords has two distinct 
functions: the legislative aud the judi- 
cial. 

In its legislative character, every new 
law, and every change in the existing 
law, must have the consent of a majority 
of fills house, as well as of a majority of 
tlie House of Commons. 

In its jmlieial eliaraeter, it is a court 
for the trial — 1. Of eriiniiial cases on im- 
peachment by the House of Commons; 
‘i. Of peers on indictments found hy a 
^'rand jury; 3. For the hearing and de- 
termining of appeals from decisions of 
tlie (\)urt of (diancery ; -I. For the hoar- 
r and determining of appeals on writs 
)r to reverse judgments in the Court 
ig’s Peiieh; and lu hearing and 
•terniiiiiiig appeals from the supreme 
courts in Ireland and Scotland. The 
house can reipiire the attendance of the 
judges of the sin)erior courts of law, to 
assist it in tlie diseliarge of its duties; 
i Mliich is sometime done. 

A few' points in which tlie House of 
herds differs from the lower house of 
Parliament remain to be noticed. In the 
‘hair of the house sits the lord high 
chancellor of Eiiglaiul. When the king 
goes to Parliament he takes the throne in 
Ihe House of Lords, and the Commons 
are summoned to attend him there to re- 
c^uve the communication of his will and 
phusuro. The royal assent to bills, whe- 
ther given by the king or queen in x^er- 
or by a commission appointed by tlie 
or queen, is given in the House of 
hords. All bills which affect the rights 
^ud dignities of the peerage must ovigin- 
in that house. The ineinhers of the 
house of Lords have a right of voting on 
Pleasure before the house by proxy, 
the proxy must be a member of the 

^OL. II. 


house : and, lastly, they have the privi- 
lege of entering on the journals of the 
house their dissent from any measure 
wdiich has received the sanction of the 
majority, with the reasons Cor tliat dis- 
sent. This is called their protest. For 
further information see Parli.\mi;nt. 

LORDS J USTICES. Our kings have 
been, ever .since the (Tmquest, in the habit 
of aiquuntiiig, as occasion rccpiired, one 
or more xiersons to act for a time as tlnur 
substitutes in the suxirerne government 
either of the whole kingdom or of a part 
of it. When William I. returned to TS'or- 
mandy the year after the Conquest, he left 
his half-brother Odo. Bishop of liayeux, 
aud William Fitzherbert, to be i 'uslodts 
Hetjui, or guardians of the realm, during 
bis absence ; and similar apxmiiitnients 
were very fretpient inidcr tlie early IVor- 
man and Plautagcnet kings. Tliere is a 
eommissiou of a ( 'ustos liecjni in Rymor 
of the. reign of Jolm. One by Edward 
1. to tlie Earl of Pembroke describes the 
powers of the oflice in terms which imply 
that it hud long beim familiar, as ex- 
tending over all those tilings which fier- 
tain to the said custody {(luac ud dicittm 
nistodiam periimut ) ; and the same words 
are common in subsequent coiumission.s. 
And down to the present time similar 
ollicersbave been nppointeil under various 
names, and with more or less extensive 
powers according to circumstances. Pro- 
tector, lieutenant, or locum tetiens, regent, 
have been among the oth(T names bv 
which they have been known. Iiegeiits 
and councils of regency, during the 
nonage of the king or queen, have been 
sometimes named by the pveoeding pt>^- 
sessor of the crown ; but in modern 
times such arrangiinents havi* hcen 
usually made by statute, ('oke reinarks 
( I- Inst. .58) that the methods of appointing 
a guardian or regent have been so va- 
rious, that “the surest Avay is to have 
him made hy authority of the great 
council in xiarlianunit.” 

The most familiar case of the axipoint- 
ment by the crov, n of a rejireseiitative to 
exercise the supreme executive ]>ower, 
not in a colony or dependency, is that or 
the appointment of a governor tor 1 Ro- 
land, who has commonly borne the naine 
of the Lord Lieutenant or the l.ocil De- 
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puty ; or of a council of government 
composed of I^rds Justices. 

The goveruor-generiil of Ireland under 
the crown has been styled at dilfereiit 
times Gustos (keeper or guardian), jus- 
ticiary, warden, procurator, senesclial, 
constabh*, justice, deputy, and lieutenant. 
Viceroy is a popular name of modern 
introduction. Formerly, ufion the avoid- 
ance of the king’s lieutenant for Ireland 
by death or otherwise, the privy council 
there was authorised to elect a successor, 
with the restriction that he should he an 
Englishman and no spiritual person, who 
heldodice till the king appointed another. 
The ancient powers of this olllcer Avere 
almost regal ; he performed every act of 
government without any previous com- 
municulion Avith Kngiaud ; and when he 
left the country lie even appointed his 
OAvri deputy. From about the time of 
the Revolution, hoAvever, till after the 
commencement of the reign of (ieorge 
111., the ioid-lieutemiiit resided v<*ry 
little in Ireland; in several instances the 
person appointed to the oHice ncA’er Avent 
«*ver; in other cases ho Avent oA’er onee 
in two years to hold tlie session of par- 
liament: and the government Avas vory 
often left in the hands of lords justices, 
without a l.ord-lieuteiiant at all. In mo- 
dern times the appointment of lords jus- 
tices for li’^eland has onl) lak«;n plaei- on 
the occasional absences of the lord-1 iou- 
tciiaiit, and during tlie interval which has 
sometimes occurred betAveen the d(ani.se 
of one lord-lieut'Miaiit and the appoint- 
ment of another. The lords justices have 
usually been the lord primate, the lord 
chancellor, and the commander of the 
forces. 

In Ihigland lords justices and ivgencies 
have been repeatedly appointed sinee the 
Kevoliitiou, on occasion of the king going 
abroad ; and the a’lpointmeiit has usually, 
if not ahvays, been made by roy:d letters 
patent iindv i* the gri'ut seal, in the same 
maimer as the lord-lieutenants c; lords 
jnstifi.s of li\*lajid lur.e always been aj)- 
pointed. In some cases, In; vever, tlie aid 
of parliamejj ha' iuen ' died in for cer- 
tain purposes. \\^hen King Mdlliam 
went over to Ireland, in d9, he of his 
own authority appointed the adininistra- 
of thegovenin>eht to be in the hands 


of the queen during his absence out ( 
the kingdom, not, hoAvever, we .suppose 
by letters patent, Imt merely by deehirii 
tioii at the coiiiieil-tahle ; and at the sum 
time an act ol’ parliament Avas passec 
1 2 Win. and Mary, sess. 2, in the pit 

amble of Avhich that declaration of hi 
majesty’s pleasure was recited, and i 
Avas enacted, that Avheiisoever and ii 
often as his majesty should he absent oi 
of this realm of ICngland, it should an 
miglit he lawful for the (jiieen to exereis 
and administer tlie regal power and •/( 
venimeiit in the names of hotli thei 
majesties, for sneli time only, dnrin 
their joint lives, as his majesty sliould h 
absent. 'I'his act was considered to h 
necessary or expedient, in eonsi‘(|uenci‘ < 
the peculiar circumstances In which tli 
queen Avas placed hy the Ai*t of Setth 
inent, Avhich had deelareil that the mitin 
perfect, and full exercise of the regy 
power and govermnenl should be onl; 
in and executed by bis iuaji*sty in th 
names of both their majesties during tlui 
joint lives. It Aias at the sUme time piv 
vided, “ That as often as his majest 
shall return into this kingdom of Fi-g 
land, the sole administration of tlie i’cg!< 
power and government thereof, tiiid 
the dominions, terrih>ries, and plantation 
tlu'reunto Indonging or annexed, siiall I) 
in his majesty only, as if this act Inn 
never been made.” After the (|ueeji’ 
deatli lords justices Avere repeatedly :ip 
pointed by King William, on oeea.sioii " 
his going abroad, under the great seal 
namely, .'itli May, Ib'J.b; Mav, K'ibi 
22nd April, U;q7: Kith July, 1098; 
dlst May, liipq. 

One of the provisions of the statute o 
12 «S6 i;) Win. III. (p:issed in I VOO) h* 
.«etlling the succession in tlie Iloii.^e 
Hanover, Avas, “ Tliat no person 
shall hereafter come to the possession <• 
tills crown shall go out of the dominion: 
of England, Scotland, oi* Ireland, 
consent of j)arliaineut.” 'J’his olaiise, Innv 
ever, was repealed in 1710, by 1 Oco. 1 
stat. 2, c. ol. d'lie repealing act 
passed to gratify the kii^*, wjiose “i'‘>F 
tience to visit his (iermau doinini^/*'^’, 
says Coxe in his ‘ Life of Walpole,’ i- " 
“ now became so grtsat as totally to ovd' 
come dvery restraiafpf'^rudeiice and gug- 
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frestioii of propriety, and imperiously to 
d'juumd indiiluenoe.” “The lnini^try,” 
continues the historian, “ were consider- 
ably einhiirrassed on this occasion; and 
drew u]) a strong remonstrance, rcjire- 
^entillg tlie ineonvenienee which would 
result rVom tin* projected jouriu'y. The 
n'lnonstrance, however, not only faih d 
of sucetss, hut so far exasperated the 
king, that he declared Jie would not en- 
tlujc a longer eonlitieinent in this king- 
dou).” It was thought more respectful 
to his majesty to obtain a repeal of tJie 
restraining clause at once, than to ask 
[rirlianient merely for the leave ()f ab- 
seiice ; and the bill passed through all its 
‘•tagies in l)oth lloust s without a dissent- 
ing \oice, the Tories being favourably 
di.'posed to the princijde, ajal the Whigs 
averse or frightened to otfeiid the king. 
His majesty, who was at variance with 
liis eldest son, now interposed another dif- 
ileullv, refusing to intrust the gt)vern- 
iiieMit during his absence to the princ<‘, 
without joining other persons with him 
in the e'ommission, and also limiting his 
.iiitliority by the most rigorous restric- 
tions. Upon this point, however, he 
jieldedat last to the representations of 
the ministers, who coneluded a long e.\- 
positi(m of reasons against his leaving the 
kingdom at all at that erisis by stating 
that, “upon a careful ])erusal of the {)re- 
t’rdeiits, finding no instance ol‘ persons 
hciiig joiiird in eommission with the 
I’rinee of Wales.” in the appointmoit of 
'J- regency, “aiurfew, if any, restrictions 
such commissions,” they were of 
d'hiiou that the eonslant tenor of ancient 


that one of the two titles (more fre(piently 
(Just os ret, id) was alone employed. The 
earliest u>e of tlie term n(jent apj)ears to 
have been in tlie eommission from Henry 
VIII. to (^ueeii Katherine Farr, when he 
went over to Fonlogne in 15 it, in which 
she is stated Jd't ii ix cl ( iuboniutrir rcijni 
iKistri. (^ueeu Mary, the wifi* of William 
ill., who^e ftase is tlie jiext that occur?, 
seems, as already stated, to have had no 
eommission ; anil, being ipn i*n regnant in 
Jier own right, she was not even ])opuJarIy 
styled regent. 

Wlien Ceorge I. went abroad the next 
time, in May, 17H), he intrusted the go- 
vernment during his absence not to a 
regent, or any single person, but to thir- 
teen lords justices, namely, the Arch- 
bishop of (Canterbury and the piineipal 
ollieers of state. A traiislarioii of the 
eommission issued on this occasion, or 
rather, of the warrant to the attorney- 
general to prepare the commission, has 
been printed in the report of a, commit- 
tee of the House of Commons which sat 
in Deeemher, 17i''^, and al.ords ns pro- 
bably the most eomphle ini'ormatioii to 
he found, in a printed I’orni, on the sub- 
ject of the presiuit article, 'I'he commit- 
tee state that they had fuund no entry of 
any l arlier eommission, except of the one 
issued in Ifd.n'), and tliat that was nearly 
the same with this of 1719, wdiieh appears 
to have been also closely followed in 
others snbse([uent]y issued. Tin* com- 
mission begins by reciting that his ma- 
jesty |jad “determined, for divers weighty 
rea.sons, speedily to go in person beyond 
the seas.” 'I’lie persons eommissioned 


l^i’iU'tiee could not conveniently In* receded 
fioin. (See the paper in (k)xe, ii. 51-54.) 
^ pou this the king siihmilted to give the 
kdiiee the sole direction of allairs; “yet,” 
J^iysCoxc, ipiotiiig from the work called 
‘ E»e Folitieal State of (Jreat Hritain,’ 
appointed \nm( r uardUin (f the Utahn 
hitutcnantf an olfiee unknown in 
““eland since it was enjoyed by Jildvvard 
“‘Mllack Frince.” In point of fact the 
’be given to the prince in the original 
j“bii eommission was ( uslos Unjiii nostri 
' hitani ttiirns^ which were tlie same 
“Ills that had hem vommoidy used in 
‘p eoinmissions down to the reign 
Henry V 111., with this diliereuce only, 


are appointed to4)e “ onr guardians and 
justices [Jnstitlai a must he the I^atiii 
teriij) of our said kingdom of (Hvat Hi i- 
tain, and our lieutenants in the same, 
<!uring our uhsenee out of our said king- 
dom, or till furtlier signilieation of onr 
pleasure;” and they are authorized, four 
i)eing made a (piorum, “ to e.xeeute the 
.ollice and place of guariliaiis, iVo., and to 
orde”, do, and perform all anil every act 
and acts of government and ailministra- 
tion of government, and all other matters 
and things w hatsoever, which, by virtue 
or by reason of the aforesaid oiiiee or 
place, b’we been usual, or may he law ful- 
ly ordered, done, or performed.” Fower 
tU 
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is afterwards specially given to keep the 
king’s peace, to cause the laws and cus- 
toms of the kingdom to be specially ob- 
served by all, to punish criminals and 
od’endevs, to hold the parliiunent then 
existing, and to continue, prorogue, and 
dissolve it, and likewise to suniinon and 
hold another parliament and other parlia- 
ments, and the same to continue, pro- 
rogue, and dissolve ; also to direct and 
grant authority to the lieutenant, or jus- 
tices and general governors, of the king- 
dom of Ireland for the time being, to 
summon, hold, prorogue, and dissolve the 
parliament and parliaments in tl»e said 
kingdom, and likewise to prepare and 
transmit the bills which may ])e proposed 
to be enacted in such parliaments, accord- 
ing to the laws and statut(?s of the king- 
dom of I reland ; to summon and hold tlie 
Privy (Council, and to appoint committees 
of the same ; witli the advice of the Privy 
Council, to issue proclamations, “and to 
do and perfonn all other things vvhicli 
have been usually done, or may be done, 
by us, by or with tin? advice of tlie same 
to apf)oij t and authorize persons to treat 
with the amba.ssadorv'j, commissaries, and 
ministers of emperors, kings, princes, re- 
publics, or states, and to make and con- 
cliule treaties, conventions, and leagues 
thereupon ; to confer, grant, and present 
to all benefices, dignities, and ecclesias- 
tical promotions, where the presentation 
is in tlui crown ; to issue commands, au- 
thorities, orders, am) warrants, under the 
privy seal or otherwise, to the treasurer, 
or commissioners of the treasury, and 
other oflicers, for and concerning the col- 
lection, levying, application, payment, and 
disposal of th(? royal treasure and re- 
venue ; to command the army ; to sup- 
press invasions and insurrections ; to ex- 
ecute and employ martial law in time of 
war, if that should happen ; in like man- 
ner to command and employ the naval 
forces of tin kingdom; to appoini^ to and 
discharge from all otfices at tlie disposal 
of the f-rown ; to gram pardons for high 
treason ami all -etbei crimes and offences ; 
and, finally, lo do i];r - things in Ire- 
land, as well as in Great i^ritain. 

This enumeration is probaiily the most 
oompendimn tl.at has” been puh- 
IdSlat of the pow<;r; -,f government ordi- 


narily exercised by the crown. It does 
not, liowever, profess to be an enuniern- 
tion of all the powers resident in the 
crown ; and it will be especially ob- 
served, that (besides, perhaps, some ap- 
pertaining to the office of supreme bead 
of the church) the power of creating peei s 
and conferring honours is not made over 
to the lords justices. That is a power 
which, we Ixdieve, never has been dele- 
gated, or attempted to be delegated, if we 
except only the ease of the patent granted 
by (Uiarlcs 1., in 1G44, to Lord Ibwliert 
(better known as the Karl of Glamor- 
gan), which, aftiT the Restoi'ation, he was 
compelled to resign by the interference of 
tin* I louse of I, on Is. 

The Lords Justices are further reipiiroG 
in the commission of 171 J, in the execu- 
tion of their pow ers, punctually to observe 
his majesty’s will anil pleasure, as it 
iniglit he from time to tinuf more cleath 
and distinctly expressed in instructions 
signed by the royal hand ; and the com- 
mission was accompanied by a set of in- 
struetioiis, also printed in the Report of 
the (Vmimitlee of 1788, and stated to 1" 
nearly the same that liad ht‘en issued, 
far as was known, on similar occasion.', 
hefori' and since. The rules prescrij".(l 
are twenty -one in number, the most im- 
portant things directed in which are, that 
no livings or henefiees in the gift of tlu' 
•Towai wliieli may become vacant shall fa 
di.'-po.''e(l of w itbout liis majesty’s direc- 
tions as to the persons, to ho signified 
from beyond the seas under the 
manual ; that no orders or direction!' 
concerning the disposition of momy 
till* treasury shall he given before 
majesty ’s pli‘abure shall have been slgm- 
tie<l thereupon ; and that there must K’ 
no exercise of the iiowev of dissolving 
Iiarliament, or calling a new one, without 
special sigTii heat ion of the royal pleasure. 
’J he same restriction is put upon the ex- 
ercise of the power of pardoning, 
some of the other powers. In case, how- 
ever, they should hold it necessary or ex- 
pedient for the j)ul)lic service, the Ucj'i s 
Justices are authorized to fill offices i™' 
mediately, and also to reprieve 
and they are ])erinitted to continue 
existing parliament by short 
lions, until they should be otherwise 
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ivcted iimltT the royal sign manual, and 
to sunnnoii the privy council to meet as 
often as they shall see occasion. 

The government was in the same 
manner intrusU'd l)y George J. to Lords 
Justices when he again went abroad in 
17 JO, 1 1 725, and 1 727. It is strange 
that the Report of 17SS should notice 
only the second of the scnTral regencies of 
l^ueen Carolijie, in the earlier portion of 
llie reign of George II. Her majesty so 
long as she lived was always intrusted 
with tlie administration of the govern- 
ment whtm the king went abroad; which 

‘li<l in 1729, in 1732, in 1735, and in 
I73(i. An act, the 2 Geo. 11. cliap. 27, 
was jiassed in 172!), “To enable lier ma- 
jesty to be n^gent of this kingdom, during 
his majesty’s absence, without taking the 
oaths;” on the 15th of May thereafter, 
acioniing to Salmon’s ‘ (^Chronological 
Historian,’ a commission passed the great 
'Cal constituting her guardian and lieu- 
tenant of the kingdom during the king’s 
.il)seiice; and the same authoritystat.es 
to havi^ been appointed guardian in 
17 ')2, and regent on the two other occa- 
'ions. According to the Report of the 
committee of 1788, a patent, with the 
lilw' powers as that issued to the Prince 

VVnh's ill 171(5, passed in 1732, aj)- 
{‘oiming Queen Caroline guardian and 
aitenaiit of the kingdom in the king’s 
ihseiice. Most probably all the four 
^appointments were made in the same 
)>iainier and in |lie same terms. Aft^-r 
ilic d('ath of (^ueen (kiroline, tin* goveni- 
was always left during this reign in 
hands of Lords Justices when ll: 
went abroad; as he did in 1740, 
Cl, 1743, 174.5, 1748, 1750, 1752, and 
^'55. On all the.se occasions the com- 
passions and the accompanying instruc- 
haiiii were nearly the same with those 
issued ill 1719. 

George 1 1 1, during his long reign never 
k'ft Liiglund. When George IV. went to 
Hanover in September, 1821, nineteen 
P^tprdians and Lords Justices were ap- 
pointed, the Duke of York being the first, 
hi an important article which appeared in 
, jp ‘^^^orning Chronicle ’ for August 1 1 tb, 
i ' h),th(* writer, after stating that I.ord Kl- 
1 on considered it indispensably nej^essary 
I Lords Justices should be appointed 


on tliat occasion, adds : — “ One good effect 
arose from their appointment, that the 
Lords Justices during his (the king’s) ab- 
•ma? signed an immense number of mili- 
tary commissions and other documents, 
which had been accumulating since his 
accession to the throne.’’ This writ( r 
contends that “ the royal authority of an 
English monarch cannot be personally 
exercised in a foreign country.” “ We 
take it,” he adds, “to be (piite clear, that 
a patent sealed with the great seal in a 
foreign country would lie void. To guard 
against any sneh irregularity, the law re- 
quires that the patent shall state? tlie place 
where it is signed and sealed as (ipud 
( f estmonastrri /////.” 

Nevertludes.s, no provision such as hud 
been customary on such occasions was 
made for the exercise of the royal au- 
thority, either when her present majesty 
made her short excursion to the French 
coast in 1843, or when she made la^r late 
more extended visit to (iermany (in Au- 
gust and September, 1845). On tlie latter 
occasion the subject was brought forward 
ill the House of Lords by Lord Campbell, 
who, on the 7th of August (two dajs be- 
fore the prorogation of Parliament), after 
.stating at some length the course wliieh 
he maintained had been uniformly taken 
down to the year 1843, asked if it was the 
intmition tliat I .ords Justices should he now 
appointed ? H’he lord chancellor, how- 
ever, replied tliat the government had no 
such intention. “ On the occasion of her 
majesty visiting tlie king of the French,” 
bis lordship is reported to have said, “ the 
then law ollieersof the crown, the present 
lord chief baron 5nd the late Sir William 
Follctt, had been consulted. . . . And 
after mature deliberation, these learned 
peysous gave it as their decided opinion 
that it was not at all necessary in pt)int of 
law that such an appointment should take 
place. ... In the present instance als'o, 
the laAV-officcrs of the crown had been 
consulted as to whether it was necessary 
in point of law for her majesty to appoint 
a regency during her absence, and their 
reply was, that it was in no degree ne- 
cessary ; an opinion in Mdii(?h he entirely 
concurred.” Roth the speech with wliicli 
Lord Campbell prefaced his question, 
and the subsequent article in the ‘ Morn- 
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ing: (^lironick*/ well deserve to be con- 
sulted. 

It ouebt to be mentioned tbnt tbe seven 
persons apjminted in 1705 bv the 4 & 5 
Ann. cbup. 8, and a^nin in 1 707, by the 
{') Ann. ebap. 7, to adininister tbe j’oveni- 
ment along with other pe?’sons m Ihuii tb(‘ 
new king or ipieen should Imve nanu'd, 
in ease of bis or iier absence at tlie lime 
from tlu* kingdom, are st}led Lords Jus- 
tices in tlie act, altbotigb called regents 
by Durnet, and in tlie common accounts. 
These Lords Justices (twoity-six in all), 
who actually came into oHice on the death 
of Queen Anne, Isl August, 171 1, and con- 
tinued till tbe arrival of the king on tbe 
ISth of September, enjo\ed more exten- 
sive powers than any others that liave 
been appointed at least in modern tiim-s. 
They were authorized, in tbe iiatue of tlie 
successor, and in bis or her .stead, to iis(‘, 
exercise, and execute all powers, autho- 
rities, matters, and acts of goverumeiit. 
and adnfuiistration of government, in as 
full ami a!nple imniner as such ju*xt sue- 
ees.sor could u.-^e or execute tin* same if. '■be 
or he wr-e present in per.son M'itbiii this 
kingdom ( f (Ireat llritain,” until .•'lu li 
successor should arrive, or otherwise de- 
termine their authoiity. The only re- 
strictions hud upon them were, that they 
wen* not, without direction from the 
“queen or king,” to dissolve tlie [nrlia- 
ineiil ; and that tliey would su)>jeet them- 
selves to the pains of liigh lreas(»n if 
tliev ga\e the royal assent to any hill 
or bills for repe.iliug or altering tlu* 
Act of Uniformity, or the Act for (lie 
Estaldishment and Maintenanee of the 
l*rc.shyterian Llmreh Or)venmient in 
Scotland. 

We are not aware that these facts have 
ever before been put together. The 
iinj)ortaiit of them li:u e been derived f]®ii 
the J»ej oi’l of the (lommittee appointed 
by the House of Commons in 1788, “to 
examine anu iv])ort precedents of sneli 
proceeilings as nei^ have been had in the 
case oi' r!i“ ])v iv>ual exercise of the ro>a] 
authority nelie - p;. \ -ng'd or interrujited 
by infanc} , Sicknes-, iniiiunty, or other- 
wise,” wiiieh is printed k tie* Journals of 
the House, voj. .xllv. pp. 1 1 -- 42. S<*e also, 
besides the OTWei’ .som e .s that have lieen 
already referred t(» .m urriele “On the 


IJogeney Question,” in the Edinburgh 
Review, No. XXXV. (for IMay, 1811), ])p. 

And some particulars may lie 
gleaned from the aceoiints of the proceed- 
ings in tlu* two Houses <'f Parliaineiit on 
occasion of tlie King’s illness in 1788, as 
re])orted in tin* ‘ Parliamentar) History,’ 
vol. xwii. ])p. r5;; 12i>7: and fj’oni the 
di.senssions <m the Regency Pill from the 
lu'giimingof Novemhm*, 1810, to the mid- 
dle of February , 1^- 1 1, which nearly till the 
18th volume of the ‘ Parlianumtarv l)e- 
bah‘s.’ One of the ^ [x •(•(•! le.s which at- 
tracted most atteiitiou on tin* latter occa- 
sion for its argmmuit and rc.s(*areli was 
aft(‘rwar<ls ]mhii^lu'd in an authentic 
tbrm : tiiat delivered on the 1st of l)i - 
O'-mher, 1 ''!(>, 1)V .lohu Leach, Esq. (af- 
terwards \'ie(*-( 'liane(‘ll(»r';. 

Lonns OF PARLIAMENT. [Eoun.s, 

llou.-'i: or. I 

J.ORDSillP. ILra/r.] 

LOT'ri'IRIES have been encouraged 
by some states for tin* purpose of raising 
a revenue. The g(meral plan htis been 
for the govenmieut to sell a certain mnii- 
her of tickets or ehnnees, and to distribute 
h\ h*t a part of tlu* moiu y tlms collacicii 
a.moug a comparatively small immheref 
the jiureluisers. Lotteries ari* games <'1 
chance, (he aggregate immlK'r of jdayeis 
in which are sure to lose* a ptirt of their 
venture. During tlie period in which the 
Ihigli^h state lotteries Avert* carried on !y 
act of p.ariiament, it was the ])Ian to di*'- 
trihute ill prizes of different ni:ignittidi‘> 
an ainoiiiit eipial to in/, for each ticket nr 
elimiee tliat was issued, and tlie jirofit le 
the state eonsiste<l of the sum beyond that 
rate which contractors were willing to 
giAc for the privilege of .selling to tlu' 
piildie the tickets or shares of ticKP-* 
Nvhieh for that pnrpo.se they might di\ jdt' 
into lialve.s, (jiiarters, eighths, and six- 
tecnths of tickets. 7’lie jiriee ])aid by the 
contractors for this privilege vaj ied A'ith 
ciroum.stanees, hut Ava.s usually about 
or seven pounds per tieki't beyond the 
nniount repaid in prizes, while the pri(‘^’ 
charged by the contractors to the juddr' 
w’as generally four or five ])ounds pet 
ticket beyond (liat paid to (lie goverir 
ment; ami more than this rate of 
Avas ill M ays re«iuired when the 
were divided into shares, the smalle 
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shares bein^ charged more in proportion 
tlian the larger. 

I'lie earliest English lottery of which 
there is any record was in loot), when 
4 ( >,()()() chances were sold at ten shiUiiigs 
each : the* prizes consisted of articles of 
plate, and tin* [)i'orit was employed for the 
repair of certain harbours. In tin* course 
of the followin'!; century the s[)irit of 
ganihling apj)cars to have materially in- 
creased in this direction, for private lot- 
tcrit*s were, early in the reign of (^neen 
Anne, sup])ressed “as public nni^anees.” 
In the early period of the history of the 
National Debt of England, it was usual 
to ])ay tin*, prizes i!i the state lott(*ries in 
the form of terminable aniinities tn 
1(1!) 1 a loan of a million was raised by 
the sale of lottery tickets at 1<>/. prr tickt*h 
the prizes in w’hich were funtlcd at the 
rah* of I 1 ])er cent, for sixteen years cer- 
tain, In 1 740 a loaji of thnr millions 
was raised on 4 per e nt. annuities, and a 
lottt*ry of .■(),(»()() tickets at Id/, each ; and 
ill the following year one million was 
raided by the sai(* of l()d,d()() tickets, the 
prizes in which were funded in perpetual 
aiinnities at the rate of 4 per cent, per 
annum. Ih’ohably the last occasion on 
wliieli the taste for gambling was thus 
encouraged was in I 7'‘*'d, when every snb- 
scriher of lOUd/. towards a loan of twelve 
inillions at 4 per cent, received a bonus 
of four lottery tickets, the value of tach 
of whieli was U /. 

lu 1 778 an apt w'as passed obliging 
every person wiTo kept a lottery -office to 
take out a yearly lieeuee, and to pay nd/. 
for the same, a measure wdiieli reduced 
th' luiinher of lottery-olfices from 4t.)t) 
to 7) 1 . 

lly limiting the subdivision of ebanees 
to the sixteentliofa ticket as the minimum, 
It was intended to prevent the labouring 
population from risking their earnings, 
i^ot this limitation was extensively and 
easily evaded by' means which aggravated 
the evil, the keepers of these illegal of- 
fices (commonly known as “ little goes*’) 
^od insurance offices requiring extra 
pi’olits to cover tlie chances of detection 
<uul punishment. All the elVorts of the 
police were inelfeetual for the suppn ssion 
these illegal pn)eeedings, and for many 
years a growing repugnance was in con- 


sequence manifested in parliament to this 
method of raising any part of the public 
revenue. At length, in 18*28, the last act 
that was sanctioned by parliament for the 
sale of lottery tickets contained provisions 
for putting down all private lotteries, and 
ft)r rendering illegal the sale, in tliis 
kingdom, of all tickets or shares of tickets 
ill any foreign lottery, which latt<*r pro- 
vision is, to this day, extensively evaded. 

The system of state lotteries was very 
long carried on by the Ereneh govern- 
ment, and was the cause of still greater 
demoralization than in England. State 
lotteries have been abolished in France. 

The Hamburg lottery, which is still 
eontirm ‘tl. is establi>hed upon a fairer 
principle than was adopted in France or 
England. The whole money for which 
tlie tickets are sold is distributed among 
the huyi'rs, i“xcept a deduction of 10 per 
rent, which is made from tlie amount of 
tlu* prizes at the time of their payment. 

Lotteries have b(*en very eoinmon in the 
I iiited States, and have been sanctioned 
by the several states, not so much as a 
means of raising money for state pur- 
posi s, as w itli the view of encouraging, as 
they siqipo.*.! !!, many useful objects w hich 
ei'uld only be effected by raising at once 
a large sum id’ money, sueli as canals, the 
establishment of schools, and even the 
pablication of a book. The nnmertus 
frauds practised in lottery sehenus in the 
I’nited States have perhaps done more to 
open the eyes of the people to the mischief 
resulting from Ibein than any investiga- 
tion into the true principles of lotteries. 
A distinguislied American lawyer, who 
figured in the New York State Conven- 
tion above thirty years ago, declared tliat 
though “ he w as no friend to lotteries, he 
could not admit they wa*re per so ei iininal 
# immoral, when authorized by law. If 
they wore* iiuisaiiees, it w*as in the manner 
in which lliey were managed. In Eng- 
land, if not in France, th(*re wi're lotteries 
annually instituted l.y government, and 
it was considered a fair way to reach the 
pockets of misers and persons disposed to 
di.‘-sipate their fiunls. The American 
(kmgress of 17/ instituted a national 
lottery, and perhaps no body of men ever 
surpassed them in intelligvuee and virtue.” 
These I’cniarlvs are merely ijuoted in erdev 
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to show what a man of high character in 
America for integrity and knowledge 
thought of lotteries. The opinions wdiieh 
he expressed were at that time sliaretl by 
a great number, and lotteries are stiil 
common in the United States, as the ad- 
vertisements in their papers show, 

I'he lotteries called Art-Unions, which 
are common in Germany, were very |)re- 
valent in England in 1844. The Art- 
Union of London, which was established 
in 1837, received subscriptions to the 
ainoiiiit of 484/., but in 1844 the amount 
received was 1 1,848/. Each member sub- 
scribed 21.s\, and the committee of nui- 
nagernent set apart a portion of the 
aggregate sum subscribed for the purpose 
of engraving some work of art, a copy of 
which was given to each subscriber; but 
by l‘ar the greater portion of the sum sub- 
scribed was appropriated to tl)c purchase 
of pictures ranging in value from lo/. to 
lOO/., and on a certain day these pictures 
were distributeil as prizes amongst the 
'subscribers, by a process resembling the 
drawing of a lottery. As lotteries had 
be'Mi put down by act of parliament, these 
Art-Unions M^ere in reality illegal, and iii 
consccpience of a notice issued by the go- 
vernment in April, 18 14, their operations 
were siispended for some time, and a par- 
liamentary committee was appointed to 
inquire if they could )iot ])e placed ojj a 
safe basis, and rendered subservient totlu* 
improvement of art. A short act was 
passed to indemnify the managers for the 
I)enalti<*s wJjieh tli<;y might he considered 
to have incurred, and in 1815 another act 
was passed with a similar object; hut 
the legislature has still left the matter 
unsettled. 

LUNACY- Unsoimdness of mind is 
perhaps the most accurate <lefiuitiou of 
the pj’escmt legal meaning of lunacy. For- 
mer ly a legal distinction was made between 
lunatics and i<liots: a lunatic was de- 
scribed as ouf* who has had understanding, 
hut from some cause has lost tin? n.=;e of 
his r(*as(ai ; and aii Idiot, as one who has 
had no understanding from his nativity. 
The distincii, i. i)(a •en t' ese two classes 
of pers<jilt of unsound iiiin l also produced 
sorah,.hj|to4ant<liftereni ' > iv, die manage- 
tkeir property which have now | 
fallen' into disuse, "Strictly speaking, I 


perhaps a lunatic is one who has lucid 
intervals, but tliis distinction may also at 
the present clay be disregarded. 

Per.sous of unsound mind may inherit 
or succeed to land or personal property 
either by r(‘])reseutation, devise, or be- 
<iuest, but tliey cannot be executors or ad- 
ministrators, or make a will, or bind 
themselvc's by contract. It is stated hy 
lllack.stone that the conveyaiuies and pur- 
chases of persons of unsound mind are 
voidable, but not actually void ; this how- 
ever perhaps needs some qualification, 
I for a bargain and sale, or surreiuler, tS:e., 
and also personal contracts made or en- 
tered into l)y such persons, are actJially 
void as against their hears or other repre- 
sentatives, though it is true a feoffment 
w'ith livery of seisin was voidable only. 
A person of unsound mind, though he 
afterwards Ik* restoird to rea.son, is not 
p<‘rmitted to allege his own insanity in 
order to make his own act void; for no 
man is allowed to plead his own disability 
(13 VT'sey, 5h0), unless he has been im- 
posed upon in consequence of his mental 
incapacity (2 Carr. ^ P. 178; 3 Carr. & 
P. i, 30); and an action will lie ag^iist 
a lunatic upon his contract for nccesSdrivN 
suitable to his station. The reader is re- 
ferred for information upon this siibjert 
to 1 Jllackst. ('omm.f 21)1 ; 1 Fonbl. 2y/., 
b, 1, c, 2; 2 Hngden, 295-8 : 5 Harii. 
.S: C. 170; Moody & M. 10.5. f;. Acts 
done during a lucid interval are valicl, 
but the burthen of proving that at the 
time when the act was done the party was 
.sa?ie and conscious of his procecHlingS 
lies upon tln^ person as.scrting this fact. 
1310 marriage of a person of unsound 
mind, except it be solemnized duriTig a 
lueid interval, is void. 

The degree of responsibility under 
which persons of unsound mind are placed 
with respect to crimes committed by 
them, as well as the degree of nnsoiaid- 
ness of mind which should be considered 
as depriving the party of that amount or 
self-control which constitutes him a 
s[K)nsible agent, are in a state of 
tainty. As a general rule it may ' 
ever he laid down that where uns< 
ness of mind, of such a nature ; . ^ 
render the party incompetent to 
any self-control, is established, criu iia 
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punishment will not be inflicted ; but that 
lie will be kept in safe custody during 
tin* pleasure of the crown (39 & 40 Geo. 
HI., c. 94, and 1 & 2 Viet., c. 14). On 
tilt: subject of criniinal responsibility, and 
what constitutes uusoundness of mind in 
a It'gal point of view, the rtiader is re- 
iiMTcd to the various treatises on medical 
jurisprudence, particularly to that by Dr. 
flay, lately published at Hoston in the 
Hnited States : and also generally to Dr. 
llaslam’s ‘ Obsiu-vations on Madness and 
Melancholy,’ ‘Medical Jurisprudence as 
:i relates to Insanity,’ ‘Illustrations of 
Madness,’ and his other works. Dr. 
Forbes Winslow on ‘ The IMea of Jn- 
^■anilv in Criminal Cases’ is a valuable 

book. 

in an inquisition of lunacy the ques- 
*ion to be decided is not whether the 
individual be actually of sound mind, 
diougli a jury on an inquisition held 
under a commission of lunacy must ex- 
press their opinion or liiiding in tlie form 
diat the alleged lunatic is of “ unsound 
miijd”(/Ai re Jlolmcs^ I Kussell, 1<S2); 
but though such must be the linding in 
"I'der to make a man legally a lunatic, 
die real question is whether or not the 
-teparture from the state of sanity Ixi of 
-uedi a nature as to justify the confiue- 
im-fit of the individual, and the imposi- 
tion of restraint upon him as regards the 
diqH)Sjl of his property. ,No general rule 
hi* laid down by which to ensure a 
fight decision : but iii all such inquiries 
d should be kc|ft in mind that insanity 
varit's infinitely in its forms and tlegrees. 
Ikrsons may he of weak mind, and ec- 
‘‘eiitric, and even be the subjects of de- 
I'Jsiojis on certain subjects, and yet both 
Jiiutrensive and capable of managing 
I»‘vuniary matters. The individual’s na- 
biral character should be tiiken into coii- 
''id'-'ration as accounting for eccentricities 
iiKimier and temper, and his education 
mating his ignorance and apparent 
of intellect; and lastly, due allow- 
must be made for the irritation and 
^xoiu-inent produced in a mind, perhaps 
J^tuvdlly weak, by the impiiry itself, and 
attempt to deprive him of liis lilx*rty 
the maiiag(‘imint of his property, 
‘-‘aiictiiues the madman conceals liis 
and with such rcinurkuble 


curmiiig and dissimulation that the detec- 
tion of it is very difficult : this is more 
particularly the case when the insanity 
consi.sts ill some hallucination ; and here, 
unless the nature of the delusion be 
known, it will often be in vain to attempt 
to establish by questions any jiroof of uii- 
.soundiiess of mind. Those who are in- 
sane on particular s^^bjeets will reason 
correctly on ordinary and trivial points, 
provided they do not become a.ssociated 
with the prevailing notions which consti- 
tute their disease. 

When insanity is urged as the ground 
of iion-respoiisibility for a criminal act, 
it has been erroneously held that the 
main point to be ascertained is, whether 
the individual has nr had “ a sense of 
good and evil.” “of right and wrong.” 
Hut this, though the doctrine of the Kng- 
lish law, is found incapable of practical 
application ; and the records of trials of 
this kind show that the guide to the de- 
cision has generally been the proof, or 
absence of proof, that iii.sanity of some 
kind existed at the time of the act, al- 
though bel’ore and after it the power of 
reasoning and the knowledge of right 
and wrong might be retained. Thus, on 
the trial of Hatfield for shooting at 
George HI., Erskiiie argued that the ex- 
istence of a delusion in the mind absolves 
from criminal responsibility, if it he 
shown that the delusion and criminal act 
were connected ; and on this principle 
Hatfield was acquitted, hut coulined for 
lifv. Bellingham however, who shot Mr. 
Bereevai under an equally powerful delu- 
sion, in consequence of the greater excite- 
ment in the public mind occasioned by the 
result of the insane act, was convicted and 
executed. In many instances homicide 
has been prompted, not by any insane hal- 
lucination or delusion, but bv a morbid 
impulse to kill. Here there is generally 
evidence of the feelings and i)ropensities 
of the individunl having been previously 
disorde’^ed, and judgment in such cases is 
aided by the ahseuce of motive to the act. 
Where the gt iieral conduct of the prisoner 
has been such as to indicate unsoundness 
of mind, even though considerable con- 
trivance has accompanied the act, or 
where there is evidence of his liaviiig 
been the subject of an irresistible impulse 
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to kill, it is becoming now the practice to 
find a vcidict of acquittal, in opposition 
to the older authorities, who conlined the 
cxeinpl.ioii from responsibility on tin* 
ground of insanity within very narrow 
limits. 

A perfi‘ct consciousness of right and 
wrong may e\is^ but the insane person 
may want that power of self-control 
which would s(‘cure his doing the right 
and avoiding tlie wrong. This was the 
line of defence adopted in the case of 
M‘Naugliten for shooting Mr. Drum- 
mond. 

A liinntio is, according to law, respon- 
sible for nets committed during “lucid 
intervals,” a term by which is understood 
liowever, not mere remissions of the vio- 
lence of the disease, hut pi-riods during 
which the mind resumes its perfectly 
sane condition. In forming an opinion 
concerning such lucid intervals, the ab- 
sence of th<* signs of insanity must have 
cousidcrable dnrution before it can bo 
concluded that the mind is perfectly sane; 
for lunatics, when apparently convales- 
cent, are subject to sudden and violent 
paroxys is. 

One of the mo.^t dillicult jaunts to be 
determined is with regard to the mental 
capacity of old jicrsons, in whom the 
mind is ini[)aired. The decay of inPd- 
lect in old age is first manifested in the 
I0.SS of memory of ju-rsims, things, and 
dates, and particularly with resjK'ct to 
recent impressions. lint it is not the 
mere liability to forget names, and .sueb 
matters which will render the will of an 
old jierson invalid; it should he shown 
that in conversation about his affairs, and 
his friends and relations, he did not 
evince sullicient know ledge to dispose of 
his jn’operty with sound judgment Many 
old men ajijiear sfi^ujiid and forgetful, but 
when their att^iitton is fairly fixed on 
their jmoperty, business, and family af- 
fairs, they understand them jierfectly, and 
display sagacity in tlu ir remarks. 

care and Mstody of idiots and 
lunaliv S form a hi aie’h of tin royal jirc- 
rogati\e, and w r f rinerly administered 
by the king liimseJf, hi.joe the dissolu- 
tion of the Court Wat'il' , the lord chan- 
cellor has been specially apjjoinfced to ex- 
crcise.this power. [C’iiAN('KtLoii.J The 


methoil of provdiig a person to he of un- 
sound mind, tor the purjiose of depriving 
him of the control of his property, and, 
where tin* circumstances reijuire it, pro- 
viding for the safe custody of his jicrsori, 
is as follows: — Tin? lord chancellor njmn 
jietilion suj)port(*d by alfulavit.s, and in 
some cases upon a jiersonal interview' 
also with the alh'ged lunatic, when such 
a course seems necessary, grants a com- 
mission to inquire into the state of mind 
of the jiarty by a jury, and if the jury 
should find him to he Inudlic or of un- 
siniud mind (one of whieh modes of find- 
ing is absolutely ncce.ssary in order to 
establish the legal fact of lunacy), tlio 
care of his jterson is committed to some 
relation or otlier fit jRU’son witli a suitable 
allowance for maintenance, who is called 
the committee of the person ; and the care 
of the estate is eominitti'd either to the 
same or some other j)erson, who is called 
the committee <»f the estate. 'I'he acts of 
the lunatic with respect to the disposition 
of his projierfy, which he has done tifter 
the time at whieh the verdict finds that he 
was of unsound mind, arc \()id. The com* 
mission is a jiroeeeding issuiug from tin- 
eommon-law side of tlie Uouft of Uhaii- 
eery; but after the apjiointment of the 
committee, the ehaneellor acts by virtue 
of his gmionil authority, and his orders 
are <*nl<)reed by tin* g<*n(*ral j)r(*eess oi 
the court. 'Idle eommitt(*(‘ of the estate 
is considered as a mere haililf ajijiointed 
by the crown for the sole interest of the 
owner, and w ithout any n*gard to his suc- 
cessors ; but the court will order allo"- 
auees to be made to near relations of the 
jiarty wlio is of unsound mind, and even 
to his mitural child, where tlie eininn- 
stanees of the several j>ai ties justify and 
reipiire it, and will direct projier acts 
h(* done for the management of the hnw- 
tie’s eshite and projierty. Unless a pc'r* 
s('n is declared of unsound mind in day 
legal form, 110 person can nieihllc wdf‘ 
tlie management of his projierty, even n 
the person is incompetent to manage it 
him.self. Uases occur in whieh the ex- 
pense of a commission of lunacy is agrej^ 
difficulty, when the projierty is sjna' j 
and it is therefore desirable to dimiin'' 
the expenses of such commissions, and 0 
facilitate the jiroceedings, so far as 1 
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consistent with proper inquiry, and the 
prevention of fraudulent attempts to de- 
j»rive persons of the management of their 
property and of their lil)erty. 

Some reci‘nt acts have* made alterations 
in tin* proceedings under commissions of 
lunacy. 

An act of the 3 4 Win. IV. c. 30, is 

entitled * An Act to diminish the Ineon- 
venienees and l^ixpenses of ( \mimissions 
in tlie Nature of Writs De Lunatieo In- 
quirrndo; and to provide for the better 
(lai-e and Treatimuit of Idiots, Lunatics, 
and Persons of Lnsound Mind, found such 
1)V Iinpiisition.’ 

An act of the 5 Si, 0 Viet. e. 8t, is en- 
titled ‘ An Act to alter ami amend the 
lhactice and ( 'ourse of I’roe.eeding under 
Commissions in the Nature* of Writs l)e 
Jainatico IiKjuirendo.* The first section 
cmjiowors the Lord (chancellor to ajipoint 
tv.o ^erjeants or barristers at law, to be 
called ‘ The Commissioners in lamaey 
and enacts that in future all Commissions in 
tin* nature of Writs l)e lunatieo inquirendo 
fliall be directed to such commissioners, 
and lhatsueb (nnnmissioners shall jointly 
ami sevi*rally have ami execute all the 
jxjwers, duties, ami authorities now liad 
and executed by commissioiu'rs named in 
c’unnuissions in tlie nature of V’rits De 
lunatieo inquirendo. The commissioners 
' are to conduct all imiuin(*s with 
ivsjiect to Lunatics and their estates in 
{^neh manner as the Lord (’hancellor 
diall from time go time direct; and it is 
provided tliat nothing in this act shall 
prevent the (diancellor from issuing any 
''oiuinission in the nature of a writ De 
lunatieo inquirendo, adtlressed to any fit 
projier pei'son or ]»*rsons, in addition 
to the (^)mmissioners in Lunacy. 

§ 3 ('inpowers the Chancellor to refer 
1<> tlu* Onninissioners in Lunacy, or either 
them, any of the inquiries and matters 
<^f>nnected with the persons and estates 
''nematics which are usually referred to 
Masters in Ordinary in Chancery; 
0 .[ makes the Commissioners in 
buiiacy visitors, under the direction of 
the (hiancellor, of all persons found idiot, 
j’Hatic, or (,f unsound mind, by inqui- 
jointly with the three visitors ap- 
pomt^*d l,y the 3 Sc 4 Win. IV. c. ;Mi. 

^ < empowers the Chancellor from 


time to time to regulate the form and 
mode of proceeding before and by the 
said commissioners, and the practice in 
matters in Lunacy; and to regulate the 
number of jurymen to be sworn to try 
inquests on (Commissions in the nature of 
Writs De lunatieo iiupiiri’ndo ; but it is 
]»rovided that every inquisition on such 
commission shall be found by the oaths 
of twelve men. 

]>y the 8 Sc 0 Viet. c. 100, $ *2, the two 
commis.sioners of lunacy are heneeforth 
to be called Masters in J..unacy, and take 
the same rank and j)reeedeiice as the 
masters in ordinary of the High Court of 
(dhancery. Some other regulations as to 
tlie duties of the masters in Imiaey are 
contained in 8 iK: 0 Viet. e. 100, ^ ‘J;V08. 

'Lhe other sections of the act 5 Sc G 
Viet. c. 84, make regulations as to fees 
and other matters, for which the act must 
he consulted. The salary of the commis- 
sioners is 2000/. a-year, free from all 
taxes or ahat(*ment. 

'flic term Luuatlc is only properly ap- 
plied to a person mIio is found to he a 
lunatic l.y tlie verdict of a jury under an 
im[uisition, as already ex])lained. Hut 
the term liinatic is also aj'plied to tliosc 
who, being considered luiiaties, are con- 
fined in lunatic asylums or liospitals, 
under such regulations as the 8 i) Viet, 
e. 10(', o 44-40 ])reserih(*, without having 
heeii found lunatics under an inqui^iti()U ; 
and also to any singU* patient who is 
boarded or lodged for jniy as a limatie in 
a bouse not licensed under the act, c OO ; 
and also to any p(*rson who is under 
the care of any ])ersoii who l eceives or 
takes the charge of such one lunatic only, 
and derives no profit from the ebarge 
(vj 112). As to tin* persons and property 
of such so-called lunatics, who liave not 
been fouml lunatic by a jury, tlu* 8 & 9 
Viet. c. HU), § 94, enacts, That Mlicuevcr 
tlic commissioners in lunacy shall have 
reason to suppose that the property of 
any person detaiiud or taken charge of as 
a lunatic is not didy pwott ete<l, or that 
the income theveof is not duly apjilied for 
his maintenance, such commissioners shall 
makesueh impiiries relative theretoasthey 
shajl thiidc proper, and report tlu ni to the 
lord ch leellor. $ 98 enacts, That when 
any person shall have been received or 
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taken charge of as a lunatic upon an 
order and certificate, or an order and 
certificate under the provisions of tliat 
act, and shall either have been detained as 
a lunatic for the twelve months then last 
past, or shall have been the subject of a 
report by the commissioners in lunacy 
in pursuance of 94, the lord chancellor 
shall direct one of the mast(*rs in lunacy 
to inquire and report to him as to the 
lunacy of such person so confined, and 
the chancellor is authorised to make 
orders for the appointment of a guardian 
or otherwise for the protection, care, and 
management of such lunatic, and such 
guardian is to share the same powers and 
authorities as a committee of the person 
of a lunatic found such by inquisition 
now has, and to appoint a receiver or 
otherwise for tlie care and management 
of the estate of such lunatic, and such 
receiver is to have the same powers as a 
receiv er of the estate of a lunatic found 
such by impiisition now has ; and the 
chancellor is also empowered to make 
orders for the application of the income 
of the lunatic towards his jnaintenance, 
and the, ;oslof the care and manageineiit 
of his person and estat(‘, and also as to 
the investment or other application for 
the purpose of aceiimulatioti of tlie over- 
plus; but such protection, care, and rnn- 
nageiiunit arc only to continue so long as 
such lunatic shall continue to he detained 
as a'lunatic np(m such order or certificate 
as aforesaid, and such further time, not 
exceeding six Tru>iitiis, as the chaneeilor 
may fix ; but the chancellor may in any 
such case, either before or after directing 
such inquiry, and whether the master 
shall have made such inquiry or not, 
direct a commission in the nature of a 
Writ l)e lunatico imiuinmdo to issue, to 
inquire of the lunacy of such person. 

1)1 the Roman system, jiei'son.s of un- 
sound mind (furiosi) might be deprived 
of the management of their property on 
application to the praetor by Ids »»/"xt of 
kin. This leghhidou was cii’ier intro- 
<luce(l <»r establ\sh'‘d by the Tw'elve 
Tables. Tlie j)ery ; j wl:- had the care 
of the lunatic and of h»s property v'as 
called a curator [CimA'i j The Twelve 
Tables gave the enre (d* <lie lunatic to his 
aguati. . In tliose cafes wliere the law 


had not provided for the ai)pointment of 
a curator, the praetor named one. ( I)uj. 
'27 y tit. 10; Instit, 1, tit. 2.1.) 

On the general subject sec Stock On 
the Law nf Non Compotes Mentis; and 
Colliuson On Lnnan/. 

LUNATIC! ASYLUMS. COMMIS- 
SIONLKS IN LUNACY. STATIS- 
TICS, CONSTRUCTION, and MA- 
NAGEMKNT OF ASYLUMS. The 
subject of insanity and asylums for the 
insane lias of late years occupied a very 
large sliare of pnlilic attention ; i)arti- 
enlarly as an opinion has prevailed that 
insanity is on the increase in this king- 
dom beyond the ratio of population. The 
want of accurate intbrmation rendcM-s 
this point doubtful ; but it is certain that 
more than 20,000 insane persons are in 
confinement in the public asylums and 
licensed houses in England and Wales, 
of whom 10,000 are paupers. 1 hit as a 
great number of patients are confined se- 
parately, or in the care of their relatives, 
of whom no public returns are made, tins 
iiuinher is probably much underrated. 

Two acts passed in 1845 (8 & 9 Viet 
caps. 100 and 120) have placed the powers 
vested in the Commissioners in TiUnacy 
on an entirely new footing, and have in 
many n speeds modified the constitution of 
asylums. The first act repeals 2 A: 0 W. 
IV. e. 107 ; Sc 4 W. IV. c. 04 ; k i’. 
W. IV. c. 22; I Sc 2 Viet. c. 7.‘l; 5 Viet, 
e. 4; k o Sc 0 Viet, c, 87. Tliis first act 
appoints six commissioners, three ofwljom 
are physicians, and three barristers, witii 
salaries; and five other cominis-sioncrs 
who act gratuitously. The rule that 
none of these shall he connected with any 
asylum is continued. No person can act 
as a eominissioner who within two years 
has been directly or indirectly comua tta 
with any asylum. Licences are grantee 
by these commissioners at each of tlicir 
(juarterly meetings. Any person who 
wishes to open a house for the reception ot 
patients is required to send a plan upon a 
scale of one-eighth of an inch to a fout ot 
every part of the premises at least fonrtw” 
days previously to his application. 
additions to or alterations in a licenii*^ 
hou.se can be made without the consent 
the commissioners. No licence is to reiuai 
in force more than tliirteen months, an 
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tlie notice of a wish to renew must give 
the number of patients tlien confined. 
The jurisdiction of the commissioners 
extimds to the whole of London and 
Middlesex, and Southwark : and to all 
places within seven miles of London, 
Westminster, and Southwark : in the 
country the licences arc to be granted by 
tlie justices of the peace in quarter-ses- 
sion, who are bound to appoint three of 
their number, together with one physi- 
cian, surgeon, or apothecary, as visitors 
of th(? asylums licensi'd by them. Strict 
regulations are enforced for the recep- 
tion of patients; it is required that every 
person not being a pauper, received as 
insane, shall be certified to be so by two 
physi(tians or surgeons, who shall visit 
such jiatient separately, and shall have 
MO interest in the asylum in which such 
jtiilient is to be confined ; and certain 
t'Mlries of these particulars are to be kept 
at each asylum. For a pauper, the cer- 
tificate of one medical man and the order 
of two justices is required. 

Penalties are fixed for neglecting these 
rulfs, or those wdiich direct notice to be 
itiven of every admission, death, dis- 
charge, or escape. Houses having loo 
or more patients are to have a resident 
medical attendant, affd those of smaller 
size art? to he visited by a medical attend- 
iiit at defined pt*riods, according to their 
iz'*. livery house within the immediate 
urisditgiou of the eomiiiissioners shall be 
dsiicd by them lat least four times in the 
^car, ami every other house at least twice 
II every year ; these visits may be made 
it any hour, even by night, and it is 
’'^nul to conceal any part of a house from 
Similar powers are given to the 
in the country. 

The commissioners are to present an 
^miual report to the lord chancellor of the 
>'tate of the different asylums visited by 
mern, which Keport shall be laid before 
^arliumont. 

important alteration is made in the 
^^^‘iii^erning the care of single patients, 
i’ders and medical certificates must in 
iiture be procured for the care of one 
Plicnt similar to tliose used forthead- 
ission of patients into licensed houses; 
Dri tliese documents are to be 

- Vdtely sent to and registered by tlie 


secretary to the commissioners. This act 
only extends to England and Wales, and 
it does not affect Ifetldem Hospital, 
London. The persons appointed to hold 
commissions “ De limatico inquirendo,” 
heretofore styled commissioners, are in 
future to be termed Masters in lAinacy.” 

The second act, which repeals Geo. 
IV., c. 40, relates to the regulation of 
lunatic asylums for counties and bo- 
roughs, and Ihe maintenance and care of 
pauper lunatics ; and gives to the com- 
missioners a greater power over these 
iiislitutions, wliich had jin^vioiisly been 
entirely under the control of justices of 
till* peace. Tlie justices of every county 
and borough are now to be compelled to 
erector to join in the erection of an asylum 
w'lien none such already exists ; and all 
proposals, agreements, and plans, and the 
rules and regulations of each asylum, arc 
to be submitted to the commissioners, and 
all contracts and estimates approved by 
the secretary of state. Contracts for the 
can* of insane persons in licensed houses 
do not exempt any county or borough 
from the obligation of providing an 
asylum. Power is given to committees to 
grant retiring allowances to the officers of 
asylums ; and a medical officer must be 
resident in ev(;ry asylum which contains 
more than 100 patients. Lists of all the 
patients are to be sent twice in every 
year to the commissioners by the medical 
officer. This act extends only to Eng- 
land and Wales, and does not apply to 
Bethlem Hospital. 

Great advantages may fairly he anti- 
cipated from the restrictions iinj'osed by 
these acts; and they may probably only 
be considered as steps towards the highly 
desirable result of making all insane 
persons immediately the care of the i>tate. 
riie duties of the commissioners have, 
until tlie last few years, been very imper- 
fectly performed, ami the utmost secrecy 
as to their names and movements was 
preserved. The management of private 
asylums must vary considerably, as such 
hojuses are rarely built for the purpose, 
and are frequently under the direction of 
jiersoiis unfitted by their w ant of education 
for such an important charge; but these 
circumovauces can by no means be ad- 
mitted as excuses for the scandalous in- 
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stand's of cruelty and niisinanagement 
which have j»oiie on under the eyes of 
the comniissioners, and in houses which 
have received their praise ; especially in 
those lar^e private asylums, where an im- 
mense uiimher of paujK'.rs are taken at 
low rales ’ tlie temptation held out in such 
cases to economy at the expenst* of the 
care and com fort of the patients ought to 
call forth an especial watchfulness on the 
part of the commissioners. 

The patients who are confined in 
prisons, liospitals, workliotises, or in the 
houses of their relatives, are exposed 
perliapM more than any others to great 
neglect and mismanagement ; and not nn- 
fre(iuently are treati'd ^itli great cnu'lty, 
even when the intentions of the parties 
who have charge of tlumi are good, 
through their laitiri' ignorance of the na- 
ture and proper treatment of the disorder. 

Ma no n t of I ‘tihl irA.'i^lii ms , — 'riiere 

Is considerable diversity in the internal 
regulatiojis of ditiereut pul)li<*- asylums 
as to the power and position of tlio nu-di- 
cal and non-medieal otKeers. In some 
there is a resident physician who holds 
tl)e supreme autliority, aud is also stew- 
ard and general iiiaiiag(.‘r ; in others the 
phy.iieian only pn'si-les in liis own de- 
partment; and in ofiiers the chief ollieer 
is not medical, and th - p!j\sieian is non- 
resident. 'J"h(! Norfolk asylum is the 
only large one. in Kiiglaml without a 
resulent mrdieal oflieer ; and this fact is 
severely eoimnented. on by the eommis- 
sioniTs'in their n-port. Under the new' 
act a resident medical olfieer must be 
apj)oiiited; hut we understand that the 
chief autijorily will still remain with the 
noii-medieal siiperiiireiideiit. In the 7<<th 
lieport^>f tljc visiting justices of 1 Ian well 
(April, 1814’, it is stated that they have j 
appointi'd an ollieer in the army to super- i 
intend the institution, with a view to tlie j 
piwservat^ of greater order and disci- 
pline than had been ujaintaiued under 
medical rultf,: in the 72nd Ueport (4 'cto- 
her, 1844) W rengnatn-n of tlie go- 
vernor is mention* di, and we cannot 
learn from the .-epor’.. that r ny steps have 
been taken to appoiijt a -nceessor, jj(>r 
whether the advantages d Uv . i tVoiu his 
appointmeot J|||lled the expectation of 
dio justice2’‘;’S||f' 


In all asylums the position of th 
matron is one which reiiuires to be settle 
in some uniform manner; owing to th 
matron having been in many eases th 
wife of the .superintendent, an undue in 
portanee has been given to her position 
the appointment of the female attendant; 
and even the elassillcation of the feinal 
patients, has sometimes been left in la. 
hands. Wlien we consider that th 
matron cannot possibly liave had a nied 
eal education, and that in very few casi 
those wlio liohi the situation posst'ss an 
previous knowledgt* of iiisaniiy, or ar 
even persons of good genei al inforiiiatioi 
it is manifestly' improjier to allow her to 
high an authority . In the Frencli as\ 
lums, and we believe also in some of thus 
in the United Stalt's, tlu’re is no matron 
a few of tlie mo>t experienced female at 
tendants act as lieads of di partmonts, an; 
receive the orders of the medical olFieers 
and tliis arrangement, which is found ti 
work exceedingly well at the Salpetriero 
where tli<‘r(‘ aiv female patients 

seems on the Avhole to he the best. Tin 
elTeet of jdaeing the matron in a higliei 
position is almost certainly to bring aboin 
interfenaiee on her part wdtli the duties el 
the medical ollieers, which cannot fail U 
he injurious to the welfai’e of the patients 
At Ilanwell the salary of the matron is 
higher than that of the resident ine(lie:i] 
ollieers, or than that of any ollieer ex- 
ce[)ting the physician. 

In the appointment of a chaphtin, 
steward, secretary, accountant, and liny 
other ollieers, tlje most important jioiiit is 
to coniine tlieir duties within certain 
proper limits, and to prevent their iiitei' 
ferenee witli tlie ]ialients witliout tin; eon- 
enrrenee of the medical ollieers. 

If the government should, at any fnn‘.' 
take the entire supervision of asylums for 
the in.sane into its own hands, we tnist 
tlir.t the mode of proceeding will he to 
appoint to eaeli asylum one resident ine- 
dieal olficer, who sliall be responsible ihf 
tile entire conduct of the asylum ; am( 
whom, tlierefore, the power of afipoint'’ » 
and dismissing all the subordinate olfa’^'*'*'’ 
shall he given. Uniformity of sysun‘; 
the want of which has been a great evu 
ill many asylums, would thus be securca; 
aud the careful selection of a 
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Hriucipal officer responsible for ('very in- 
stance of ne;iligeiice or cruelty in the 
as} linn undi'r his care, could not lad to 
i\nprove the general management of these 
institutions. At Glasgow the wlude au- 
thority has for some years been in the 
[lands of the resident ])liysician, with the 
most satisfactory n'sults ; and an approxi- 
mation is made to this plan in the Irish 
(li>trict asylums, where tin; non-resident 
])li\>ician is the principal otlieer. 

My the acts lately jiassed, the pow(‘r 
whicli the justices wlio liad the control of 
ditVerent asylums possessed of passing 
rules at any ‘ meeting which mitirely 
eli:nig(*(l the system of management, or of 
Minnnai'ih dismissing any ollicer, is done 
away \(ith. ff'he caprices of the go- 
\ernors of some asylums have changed 
tlu-ir entire constitution in a few years. 

A great improvement has been made 
of late years iu the class of persons ap- 
pointed as attendants, or, according to tlie 
old [ihraseology, /n'cjtrrs. 'fhat all such 
persons sho^dd possess benevolence and 
iiitelligenee is essential to the effective 
working of a;|iuniane and enlightened 
system ; and^j^y should lx* liberally paid. 
The projiortion of attendants to patients in 
tlx* diff erent Lnglish public asylums varies 
from one to t^, to one to twenty : the 
foriiK'r does not! seem miiefi, and is far 
li‘>slhan that in all well-managed private 
iis\ lutns. No w’ard, however small, should 
h;i\e less than two attendants, in order 
tliut it shoidd lever he left ; this is 
eiifoiTed by the rules of several asylums. 
A large numher of atli'iidants reinU'rs a 
vigilant snperintendeiiee by night praeti- 
w'hieh IS no less important than by 
'kiy, altliougli it is entirely omitted iu 
■‘'•lie iiistitiitioiis. 

IN cry iiart of the treiitment of tlie in- 
'■ie has of late }ears lx*en much modi- 
•‘' 'i by the introduction of a mueh milder 
'"ode of management, ffdie total aholi- 
' '' I of personal coercion, known as ilir 
si/str/n, was first iiitrodiieed 
■-'t the 1 /meolii asylum in 18‘)7, and its 
'Niiplete Mieeess there led to its adop- 
hoii at JIanwell in and sliorlly 

'jft(*iwards at NTuTliainpton, Gloucester, 
h:nieaster, Stafford, and (Jlasgow. This 
‘^}»^t(‘ni has since been adopted at Has- 
Hospital, and also at Armagh, Lon- 


donderry, and ISIaryhoroiigh ; and very 
little restraint is used at the other Irish 
district asylums. ff'he asylums which 
do not agree to tin* disuse ot* restraint 
as a principle, have effected it in prac- 
tice, with very few exceptions ; thus 
the reports of Nottingham, Dorset, Mont- 
rose, Kdiuhurgh, and Dumfrii's speak of 
the advantages of restraint, although the 
writers abstain from availing themselves 
of it; while on the contrary the autho- 
rities of Mcthlcm, St. Luke’s. Kimt, Ox- 
ford, and the Ketreat at A'ork, profess 
the non-restraint system, altliougli they 
do not entirely practise it. 

It would far exceed the limits of this 
article to point out the progress of this 
system, and the eircumstanees which 
rcndcr(*d it desirable ; from the year 
1702, when Pincl struck off the chains 
of the patients at the Bieetre, a gradual 
improvement has been going on in the 
treatment of lln^si', the nuxst unfortunate 
of Imniaii Ix'ings ; l)Ut the deelaratiou 
that mechanical restraints were ‘‘never 
nee(*ssary, never juslifiahle, and always 
injurious,” made by Mr. Hill of Lincoln, 
has caust'd this march of improvement to 
proceed much more rapidly, 'riie ri'jiorts 
of the asylums in which the new system 
has been introdiu’ed, esp(*eially those of 
llanwell, give all ]iartieidars as to the 
mode of maiiageinent substituted for eo- 
ereioii. 

However mueh opinions may differ as 
to till* advantages of tlie abolition of re- 
straint in those asylums whieli have not 
yet tried tin* experiment, we have lieforc 
us the facts that many thousand patients 
have been treated entirely without it; 
that in no asylum where the new system 
has been introduced has it Ixm tiuind 
neci'ssary to abandon it ; that the reports 
of all tliesc asy lums state their general 
condition to lx* improved ; that (he cures 
have not d(*ereased ; and, wliieli we eon- 
sidvT of (Xjual importanix-, that the com- 
fort of. the incurables is mueh increased; 
and wc may th(*r(‘fore he justified in eoii- 
sijjlcrNig tliat vvitliiii a few years the in- 
struments of restraint now remaining in 
use will disapjK’ar like those mueh more 
severe ones wiiicli preceded them. 

many ext'cllent asylums exist 
ricli, and the law is providing an 
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increase of accommodation for the poor, 
benevolent individuals are making elforts 
to secure the benefits of proper treat- 
ment for the middle classes. It is pro- 
posed to build an asylum in the neigh- 
bourhood of London for 300 patients, at 
a cost of 30,000/., Avhieh sum is to be 
raised b} donations and subscriptions. 
When once established, it will be self- 
supporting, and it is expected that pay- 
ments of from 1/. to 1/. lOs. per week for 
each patient will cover all the expenses. 
No existing asylum olFers to persons able 
only to pay such a sum thi‘ comforts 
to which their position in society has ac- 
customed them. 

Construction , — The site and construc- 
tion of an asylum for the in.sane are 
matters of great importance. A healthy 
and cheerful situation should be tlie first 
consideration in an institution intended 
for the cure of diseased minds. In this 
respect some existing asylums are very 
well placed ; llanwell, Inncoln, and 
Surrey may be instanced. Otliers have 
been originally on the outskirts of towns, 
and ha^ . been surrounded and built in by 
the increase of building, 'fhe commis- 
sioners mention several so placed in pro- 
per terms of censure. 

It seems now generally admitted that 
the building ought not to be larger than 
to accommodate 30(» or too patients. As 
to plan, no two of the existing asylums are 
alike, and the most recently erected are 
by no means th<^ Ix'St. In the Surrey 
asylum a complete copy lias been made 
of the worst and newi^st part of Hanwell, 
in which the bed-rooms face one another, 
and the galleries are lighted from the 
top, which renders proper ventilation 
impossible. To make wide gallerie.*: with 
rooms only on one side, would certainly 
increase the cost of the building; but by 
introducing a bow or expansion into each 
gallery, the necessity for a day-room will 
be done away with. An open five should 
be in each of thcsi expansions; it will be 
a great soc.rce of comfort to the patients, 
and an improveiMetit in the ventilation 
as well as the general appearance of the 
galleiyf^^d, with a light wire guard, 
is safe. This plan is to he 

adopted jHlie Derby asylum now build- 
id;^ ; a ward must occasionaity be 


left with one attendant, there is an ad- 
vantage in bringing the whole of it within 
sight from a central position. No ward 
should contain more than thirty patients ; 
and of these from twenty to twenty-live 
ought to have single rooms. It is matter 
of regret to find that dormitories are ap- 
proved by the commissioners, and sup 
ported by the olficers of some asylums 
they certainly lessen the cost of building 
but the quiet and comfort of the insiitutiei 
must be much diminished. Thei r ventilii 
tioii is also very dillicult: single room; 
may be warmed with a hot-water pip( 
passing along the tloor (not over-head) 
and opening the wimhw will he a sun 
means of making a complete, change ii 
the air; but in dormitories it:^ill be diHi- 
cult to preserve freshness of air will 
wa.rintb, more especially as the great argu 
ment in favour of them is their economy 
and an economy partly made by ullowiiif 
to each j)atient a smaller number of cubk 
feet than would be given in a single room, 
For the sick, the violent, the dirty, and 
the noisy, single rooms are obviously 
necessary; and it will, W€>.sbi*lieve, geui- 
rally be found that tin* reneMS&ing patieiits, 
those whose traii([uiHity and usefulii<'s> 
entitle them to indulgences, will consider 
a single room, which thot can call tin ir 
own, one of tlie greatest that can be givoi'i 
them. 

An asylum containing 400 paticnb 
may probably be built in a straight lint'- 
which is desirable, without the necessity 
of carrying it higher than the first flour. 
The chapel and cliief ofiicers’ rooms, an't 
the rooms used for the woi^ or amuse- 
ment of the patitmts, should form tiic 
centre; behind which the kitchen ma} 
he conveniently placed, with the Uiuudr} 
on the side next tlie wards of the womcJi- 
and tlie workshops on that of the mou- 
In the wards branching ofi' from da' 
centre, those patients who are quiet ainl 
convalescent and the sick should 
placed, and the most refractory at tin' 
extreme ends of the building, to prcv<‘fl< 
them from disturbing the others. 
classes of patients may usually he four' * 
for each of which some modification o 
uianagemerit will be required : — 

1 . Tranquil ; convalescent and inclan 
cholic. 
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2. Moderately tranquil. 

3. Kefractory. 

4. Sick and infirm. 

fi. Idiots and other dirty patients. 

(). Epileptics of the b(‘tter class. Those 
are fre(|uently in the intenrals of tlnir 
Ills the most intelligent of the patients, 
hut during the fits they require great 
att(‘ntion. 

All tlie sick, idiots, and epileptio,s 
should he on the ground-lloor, which 
will be easily arranged, as the traiujuil 
and moderately traiupiil, who form the 
great bulk of the patients, may occupy 
liu‘ iqiper tloor. 

To describe the numerous minute par- 
ti('ulai’s to be attended to in constructing 
and furnishing an asylum is unnecessary 
here ; the great rule should be, that every 
possible amount of safety should be com- 
i)ined with every possible amount of cheer- 
fidness. There should be the striuigth of 
a prison without its gloomy character. 
No part of the building, within or Muth- 
out, should be neglected ; and scarcely a 
day passes^without improvements b('ing 
made in one asylum or other — improve- 
ments that are worthy of adoption in any 
to !)(' hereafter built. 

An abundant supply of warm and cold 
wntiT should be secured ; or in some cases 
it will be found that the cost of siq)p!yiiig 
this necessary article will neutralize the 
advantages of an otherwise favourable 
site. 

llaths, water-closets, a store-room, and 
rooms for washiifg, arc essential iu every 
Ward. Warm hatlis arc considered hy 
many authoriti(‘s to be valuable remedial 
agent'?, as well as advautiigcous to the 
l^ciieral bodily health. 

The (h)mmissioners have expressed an 
^^pniion tliat incurable paupers may he 
‘H'coiuuiodatcd in asylums apart from the 
^'arable at a much less (*xpcnse, and an 
'Urangement for a .separate provision for 
mcurahles is required hy the new act 


(s. 27*) ; hut they cannot he a wane that 
while the inctirablcs comprise all the most 
tranquil and intelligent of the patients, 
whose society is of great value to the 
curahles, they al^^o comprehend patients 
who display every difrrrent form of in- 
sanity, and require every variety of 
treatment. It is certainly much to be 
wished that provision could he imme- 
diately made for all insane paupers ; but 
M'c eamiot consider that the removal of 
all ho])e from large number of them, by 
immuring them in an “asylum for in- 
curabh'S,” would be the best mode of 
attaining this object. 

The following is a statement of the 
co.st of building and furnishing' twenty- 
two asylums, iiK'liiding that of the land, 
which ill some eases amounts to a large' 
sum. 'The nu'an cost for each patient 
aeeommodated is 154/. 2s. 3e/., which 
is probably more' than will be found 
necessary in iimst future asylums. The 
e'xpeiise of maintaining ]iatieuts varies 
fremi seven to fourteen shillings per week ; 
this must of eemrse de|K*uel in some degree 
upem the price's of ])rovisie)ns in dilferenl 
parts e.)f the kiugeloin, and be modified 
by ehe?ap and dear seasons. 

* ^ 27 . ‘ Anil 1)1* il tMi.u'led, 'fhiit in the erect - 
in;; .end providing' of «’v('ry asylum liereeiftcr fo be 
erected or provided fur tin* reception of pauper 
Innaties, and alsu in enlarjini: the same or any 
as’ lum already ereeti'd, rei'ard sh dl be had to the 
nnndier of Innaties to be provided fur therein wliu 
shall be or be deemed eiiralde or dangerous ; and in 
i)rder to ]>rever.t sn<h Innaties being excluded 
from admission into such a,s\ him by reason of 
the admission or aeeumnlation therein of eluonie 
or ineurable bimdies, some separate or additional 
building shall be provided for ehronie or ineu- 
rable Innaties w heiiuver, by reason of the inere ise 
in numbers «)f Innaties, the asylum shall be iu- 
snlTieient for the aceomniodatiun of all lunuMis 
entitled to 1)0 received therein; and iu order to 
seenre tlie immi'diafe admission info every Mieh 
asylum of all Innaties deemed eur.able or ilan 
gi'rous, a snflieient. number of sueh elin)nie or 
ineurable luntdies sliall, from time to time, be 
transferred from sm-li asylum to sueh sepjirate or 
ailditional building to be providecltus afore.said.' 


II. 
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Nami* of Asylum. 

No. of 
I'atiruts. 

Cost. 

(bs< per 
Oationt. 


uxl. 




£. 

S'. 

d. 




A. 

U. 

V. 

Bedford 

180 

2O..j00 

0 

0 

118 

17 

9 

9 

0 

0 

Cheshire 

152 

1 28.000 

0 

0 

18t 

4 


10 

.‘5 

t) 

Cornwall 

172 

18,780 

0 

0 

109 

.8 

8 

1 presented 

} 

Dorsetshire . 

1 \:i 

14,717 

0 

0 

180 

4 

9 

8 

8 

0 

(xloucester 

274 

.ji,8<;o 

0 

0 

187 

8 

11 

15 

0 

0 

Kent . 

800 

04,051; 

0 

0 

218 

10 


87 

0 

0 

Lancaster 

(j.5.5 

100,(;95 

10 

9 

158 

14 

8 

15 

0 

0 

Leicester 

ir,2 

27,r,.‘t() 

18 

.8 

181 

15 

0 

8 

1 

0 

Middlesex 

l.ttoi) 

202,00() 

0 

0 

202 

0 

(1 

r7 

0 

0 

Norfolk 

220 

50,000 

0 

0 

22 7 

5 

.j 

4 

2 

0 

Nottingham , . i 

200 

8(;.80(» 

0 

0 

184 

0 

0 

8 

80 

0 

0 

Suffolk 

22-*^ 

.82.000 

0 

0 

1 to 

1 

0 


0 

Snrrc} . • 

-lo.-l 

! 85,8d(; 

19 

1 i 

21 1 

\(] 

7 

97 

0 

0 

Yorkshire, W. Uiding 

420 

; 40, 841) 

0 

0 { 

lU 

to 

7 

40 

0 

.0 





181 



1 08 

0 

0) 

Glasgow 

1 8 jo 

I 40, 000 

0 



0 

1 111)1 iiu'liulcil ill 

■ostf 

.Armagh 

184 

' 20,970 

4 


1 50 

9 

10 

8 

0 

28 

Carlow 

180 

22,577 

10 

4 i 

125 

8 

s 

15 

0 

89 

Clonmel 

* 120 

i(;,ri77 

19 

8 i 

18S 

19 

7 

11 

1 

14 

(.'onnauglit . 

'Mil 

27,180 

4 

i 

N . j 

17 

1 

22 

2 

'2>' 

[amdoiiderry 

212 

20,282 

8 

i 

i 128 

19 

8 

12 

.) 

- 

Maryborough 

170 

1 24,442 

19 

0 1 
. 1 

148 

15 

7 

22 


i 7 

Waterford 

127 

10,904 

12 

» 1 

1 188 

1 1 

" 

14 

- 

12 


iS7(//is‘/-i'’N.--TlK*reare ill Luj-laiid aiul 
Walo.> 12 county asylums, a comity and 
subscription, 1 1 partly subscrijitimi ami 
partly cl liiri tabic, I luilituiy, 1 naval, aiul 
142 lici-nscd houses; 14 of which last 
receive paupers. 'I'Ik' hospital of Jictlilcni, 
which is exempt from the rules tluit affect 
other us}lum.s is .o be added to this 
imniher. 

» Scotland has eifilit ]ml)lic asylums ; in 
all of which, we believe, private patients 
as well as paupers are received : and some 
are assisted hy eharitalile emlowinenrs. 

Ireland has twelve public asylums ; ten 
of these are district asylums for the poor; 
Cork is locally governed, and Swifts 
Hospitid is founded hy eliarter. 

Several new asylums are in progress 
both in iCnclaud and In-laiid. 

With a \ivvv ^ r. sent in a ftw plain 
statistical th'; T'esiut' *if treatment 

in each of f'e ex -Mng ruihlic asylums, 
the writer of this uraei(‘ ..rut blank forms 
to each superintendent ii the kingdom; 
in almoot every ease they Iiave been 
filled up and returned, and their contents 


; are embodii'd in the following tahli'*'' 
• When infonnatiou could not be obtaiiud 
I ill this inaniier oi* from reports, the statb- 
I tieal tables published Ity the (kmuiiis- 
; sioners in lunacy have been resorted tu: 
hut these only extend to the end of da- 
^ear I84.‘l, and reijnired mueh eorrection. 
as they are not upon one uuiforui jd-'in- 
We may instance the tables furnished I'}' 
Hethlein ami St. I.idve’s as omitting 
of the particulars tlesired hy the Conuub* 
sioners. In several as) lums no a 'Cr;u'' 
nmnher of patients is given, ami the pee 
centages of deaths ami cures are caleii 
lated ujurn otlier numbers; in other 
luins w hich have been ojiened many yciie 
the earl}' records are s-o incomplete as to 
useless. In several asylums, even ii» 
recently ojiened, the published ivtiiriis i ' 
not contain any distinction of the sexes- 
The flist lahit! shows the whole mn" 
her of patients admitted into the 41) 
asylums of the United Kingdom to < " 
latest <Iate to wliieh we can <d)tam 

formation; being .‘18,498’ males, 

females, and 8,894 of whom the sex 
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not specified. Thus the admissions of to the report of the Commissioners, 9862 
males exceed those of females by 291, or were males, and ll,Odl females ; thus the 
in the proportion of I to ‘992+ ; a scarcely females exceed the males in the proper- 
appreciable dilference. Of the whole tion of 1 to -894. 'fhe greater mortality 
number of insane ])ersons in England and among men is the cause of this apparent 
Wales on the 1st January IS 14, according discrepancy. 

Table I. 


V'l mission''. 


.N:un(‘ of .\'>\ iuni. 

Date of Dpfnin”. 

Dale of Ih-l.urn. 

.Male. 

l‘'eui:ile. 


Endi, \M). 

(Icdford , 

Aug. 1812 

.11 Dec. 

1841 

577 

524 

I.IGI 

litMlilem’'' 

1547 


184 1 

2,6,58 

.1,641 

6, .‘101 

Ihistol. St. Peter’s llos- 
p'tal-'r . 

1696 



2t:5 

116 

581 

Chalbani ( Mllilary j . 

10 May 1819 

yy 

1841 

586 

22 

6U8 

C'hoslii j'(* . 

20 Aug. IS29 

yy 

^y 

51 1 

.186 

897 

(Ornwall . . . 

Oet. 1820 



429 

.‘529 

758 

Uorsetsiiire 

1 Ang, 18 ‘>2 


1814 

202 

25.1 

455 

i'Acter, St. Thomas’s 






Hos[>itaI 

1 July 1801 

„ 

1811 

644 

717 

1,381 

(iloncestiM* 

21 July 182.1 

„ 

1811 

895 

804 

1,699 

ilaslar (Naval) . 

15 Ang. 1818 



807 


807 

Kent ' . 

I Jan. 18.T1 



419 

.125 

764 

Lancaster 

28 July 18l(; 

24 June 

1845 

2,.184 

l,9l2 

4.296 

T.cicester 

10 May 18:)7 

.11 Dec. 

1844 

284 

29 1 

575 

J.iueoln 

25 Mar. 1820 



577 

4! >4 

1,071 

f.iNerixud 

1792 

,, 


2.118 

1,45(5 

1,874 

Middlesex 

lOMav 18.11 

.‘50 Sept. 


1,411 

1,170 

2,801 

Nurl'ollv . , . 

May 1814 

11 Dec. 


716 

794 

1,510 

Northani['ton . • 

1 Aug. 18.18 

j. 

1841 

.109 

111 

620 

Norwieh, I’ethel llos- 
IHlalJ . 

1 7 1 .{ 


1844 

96 

105 

201 

Nottingham 

12 I'Vb. 1812 

:io June 

184 5 

1,045 

808 

1,8.51 

<M'ord^ , * , 

July 1826 

11 Dec. 

1844 

, , 


49;5 

St. Luke’s 

.10 .Inly 1 75 1 



7, 1.10 

10,410 

17,540 

SfalV(ud§ . 

\ Oct. ISIS 

25 Doc. 


, , 

. . 

1.071 

SuiVolk . 

I Jau. 1829 

29 Aug. 

184 5 

627 

620 

1.247 

Surrey 

M June 1841 

27 Aug. 


170 

111 

713 


Nov. 1777 

1 June 


, , 


4.0.12 

Friends’ Hetrcat 

.func 1796 

2l „ 


1.16 

.179 

71.5 

Voi kshins W. Riding 

2.1 Nov. 1818 

» 11 Dec. 

isUl 

i,t;82 

1,657 

1,3.19 

Walks. 







INmihroke 

1824 

yy 

5? 

10 

14 

30 

Scotland. 

Aberdeen 

1 Jan. 1821 

l jMa^' 

1845 

5.‘58 

« 

614 

1,152 

jJumfries ((hdehton) . 

1 June 18.19 

IJ Nov. 

1844 

i7«; 

122 

298 

Pnndee . , 

1 April 1820 

16 June 

184 5 

.586 

50.5 

1,091 

I'Minburghll 

11 Dec. 

1844 

8.1 

79 

162 

9 April 18.15 

•» 

1841 

49 

24 

7.1 


• Only for years. 'I- Duly for 10 yr J Only for 0 years. 

$ Sexes not distinguished. || Only lor 1 yoar. 

V 2 
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Name of Asylum. 

DhU* of OpcMiini; 

Glasgow • 

12 Dee, ISl 1 

Montrose" 

Mav 17b-2 

Perth 

1 .June 1827 

Irklant). 


Armagh . 

14 .July 1825 

Belfast • . • 

.lime 1S29 

Carlow 

7 May 18.S2 

Clonmel . . . 

1 .Ian. ls;j5 

Connaught 

lli Nov. 

Cork 

1 Mar. 182»i 

Dublin (Richmond) . 

i Dee. 18;in 

„ (Swift’s Hos- 


pital )t . . . ! 


Limerick . . . | 

.‘ll .Ian. 1S27 

liOiidonderry . . i 

.June 

Maryborough 

14 Mav is-n 

Waterford . . 

y .Inly is.y.') 


* Spxt's not (listiii;,'uislH'il. 

The following table ( 11.) shows tlie re- 
sult in the same asylums as to eurcs and 
deaths duriii,!*: tlu? same period. 'I'li is com- 
parative table is reconiirieiidcd by ihe 
commiss'oiiers, in addition to the tal.h-s 
showing the per-centagv of cures and 
deaths on the average number. 

The ciin*s are taken as 1. 

The term “homoved” includes all 


.\dmissiions. 


Date of Return. 

Male. 

Female. 

8 otal . 

.‘Jl Dec. 

1843 

1,7.54 

1,421 

3,175 


,, 


. . 

790 

1 June 

1815 

.807 

270 

577 

;u Mar. 

1845 

800 

f)09 

1 ,409 


,, 

817 

770 

1,598 

81 Dec. 

1S44 

802 

307 

(iO!) 

;u Mar. 

1815 

25f; 

228 

47:) 

,, 

„ 

09 1 

472 

1 1,108 

81 Dec. 

1844 

i,-.8y 

1,749 

8,4S'> 

81 Mar. 

1845 

7(18 

020 

[ i,;'>89 

81 Dee. 

IKl 1 

104 

07 

171 

28 Anti. 

1845 

yofi 

840 

1,71; 

81 Dee. 

1 N 1 :} 

(i7tJ 

038 

1 ,8 1 4 

8i Mar. 

18 15 

290 

801 

597 

81 Dec. 

1844 

221 

201 

482 


i' ('iiU for <■) xfiiiN. 

di.veharged improv(;d or nncnred, or es- 
caped. 

'riiis table Iik(‘wise shows tlic nimilter 
nmiaining in the ditherent jtublic as\' 
bntis at the lat(‘st dates to which we lia\(' 
been able to inakt* up the returns, ami 
vv]ii(‘h appears to h«* r>14d males, 
lemales and of w hom the .sex is not 
speciiied. 


Table IL 



1 l *is»4iiir!'«*d 

Rn 

Oil’d. 


Deatlis, 

Name of As\ Inin. 

( 'nml. 




i.ures ■ 


M. F. 

M. 

M. 


M. i F. 

M. 1 I*'- 

England. 







Bedford 

! 217: 105 

17o! 18.5 

115 

no 

75i 04 

•529| 

Bethlem . 

' 1052! 1701 

1022,1.801 

220 

205' 189 197 

•209 *11^' 

Bristol . 

i 1171 L8.8i 

51! 71 

01 

72 

3tij 40 

•521 -Wl 

Chatham 

1441 

1501 r, 

218 

7 

081 0 1 

•nT.-ilf.'- 

Cheshire 

2.83 j 197 

521 28 

1 38 

81 

88l 8o' 

r)!)2 • -i " 

X Cornwall . 

2401 225 


1 1.8 

82 

74 

•470| •!« 

Dorset . 

87! n2! 

o; 18 

58 

05 

51 


Exeter . 

882! 8371 

loo! .82 1; 

88 i 

84 

8| 40 

*2.80 ‘ 

Glouc(^ster 

407i 4571 

lo: 128 121 

85 

140 1.84 

*259 * 1^^' 

X lldslar . 

328; . 


.850 


128 . . 1 

•085 

Kent 

1141 

4.5 

1 59 

71 

13l|l87 1 

•394 

Lancaster 

983| 832 

152 110 907i041 

.88213281 1 

•030l *7"[J 

I.«eicester 

128j 1,85 

41 

45 

32 

1 7.5 72 

•365' 


Thoso ui.^o tiargc'f unprovt-d and uru-ured am includcjd with the cures. 
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Table 11. — contiimeJ. 


Name of A«vlwm. 


Disi-liarircfl 1 ,, 
(•ur.-,l. ' ''™ 


J)ie(l. Kcmain. 


('unvs bein'* 


Pembroke 



M. 1 

!■'. 1 M. : F. i M. 

I<’. 

M. 1 1'. 



Lilicolii 


It^Oj Lb., 172 12-1 

4<i 

r,7' 47 1 

b20i 

•455 

fjivt'rptuil 

1024' 

54SAt»S4 74(i27<)ll44 

.45. isl 

2b 9 

•2b2 

Middlc.scx 

, .421: 

;ni 51525 

1.4b 

41.S .5(;oli 

020 1 

-.448 

TSOrtblk 

1 .SOS' 

•I0;ii lU 21 42), 

201 

b.4 40,' 1 

058 

•740 

Nortliampton . 

Nc ch 

lof)! 

l-;3! .4.4 

55 

lib 111 

52.4 

•447 

-.541 

Nottinoliain . 

. i d.")!)! 

.41»y| .421; 2.42 174 

77 

100 loo! 

•.4Sti 

•192 

Oxford . 


141 .. .50 


•17 

• 2.40 

•2.40 

St. Luke’s 

. sjr,::)! 

l»j2|!,45().4 4470 050 

7 04 

0-4 14.4 ■ 

•-47.4 

•lb5 

Sliillbrd . 


' 475 .. t;i2 


!1.44 IKi 


•458 

Sudblk . 

245: 

274 42 d7 144' 150 

'll2 I L, 

•7b.4| 

•571 

Siinxrv . 


17| 0 ILi 

55 

'l4l 222 2 

•071 

• 0b4 

York 

417'd' 

701 

, , 

SO 72 

• 220 

•220 

„ Friends’ liolroat 

145 

102' (17 ! 48 81 

.45 

44, 54 

•558! 

•442 

Yorksliire, W. Kidiiio- 
Wam-js. 

c.sbi 

77 li 150' 214 022 

4.40 

21.4 2.44 1 

' ' 1 

•0O( 

• 557 


.\bc‘rik*eii 

251 

272' 85' 

lb0,104 

87 98 8(; 

•414 

•419 

[Dumfries 




.1121 .. 



Dundee . 

2+7' 

2.40, 120 

114 107 

)4|105 01 

•4.44| 

••278 

Fid inburgh 

.48. 

52 21; 

12i 11 

0jl72 175 

• 249 

•17.4 

Flgiii . 

5 

7; 0; 

5* .4 

o' 15 11 

•t; 

•000 

(.dasgow 

7(;o' 

btiO 55b: 

174,2.4.4 

1401 llXi 144 

*402 

•104 

Montrose 

.424* 

.. ■' 120; 

.. !25r) 

47 44 

• 787 

•747 

Iku’tli . 

lib,' 

LjF bo' 

54 ! 4r 

20 8b; 04' 

•.447 

•244 

T ui;;iA N I). 







Armagh 

.448 

242'; 274. 

171,1001 

01 05 or 

•41.4 

•422 

Pel fust . 

424' 

4241 yif 

bod52! 

1741 142 10b 

• .458 

•404 

(^arlow . . , 

IbO 

lool .. i 

.. i dO 

4y| 04 74 

• :;ob 

•205 

(’loiiincl 

154 

115; .40 

IS 4b 

02 00 

•294 

•217 

C’onnatighl 

2.40 

212j 50; 

4li 214 

so! 140 1.4;" 


•410 

( ork 

477! 

040 ! 2S4i 

2 14. 451 

4.40 224 221 

•400 

• .440 

Dublin ( Ixichniond). 

.457' 

421; ibo; 

170,104 

117 1.47, L5t) 

-.540 

•401 

„ (Swift’s Hospital). 

i 4t}'. 

4.;. .411 

lb). 25 

2.4 74 71 

•544 

• b..44 

Tdmerick 

; 400| 

4tks. lio; 

r.5 175 

I20'lb.4 17^ 

1 •;j5o 

• 275 

Londonderry , 

.413' 

44b' 105 ! 

85 151 

I4.4|l07 74 

j -482 

•425 

Mury borough. 

; 121 

L5b| 221 

22 b4i 

44 45, 45 


•244 

Waterford . . 

04! 

1<);)| 40; 

O'.I 2.;! 

2 . 4 I 44i 04 

j -."tbi 

j ‘210 





Meati 

0)22 

i *458 


1 di.stinLMiislied. 

I I hose diseharffed impro\ e(l jmd um*ui‘'d are ineiud' d nith the cures. 

doidits exist as to tlie »uTurae\ oflh" older book." ' the York Asylum, 
w-.b • mi.Mbike liero : the n<l missions are made to aniomit to bSby, and the cures, deiuiis, and 

into tun- patifiifs to 
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The greater iiumhcr of cures, and upon any fixed plan. All eouiputations 
smaller number of deaths among females excepting upon the average miinber of 
must be in a great measure ascribed to patients in the asylum during the specifieil 
their comparative immunity from epi- year, must he fallacious. 'I’lu* following 
lepsy and paralysis; which, when com- tables have been made ui)on that prin* 
bined witli insanity, render recovery very ciple ; the blanks indi<-ate the cases in 
nearly, if not (juite, hopeless. It is said which correct rctuiais are wanting. Some 
also that women more frequently recovt'r asylums do not publish tlu*ii* average 
from the acute stage of mania, while men number of juitients ; others ealeulate the 
die of exhaustion. per-centage of cures and deatlis upon tlie 

The reverse of this apparent rule is M'liide mnnbt'i* admitted; but this is ;mi 
found only in the results of some of the entirely delusive method, as these nnin- 
smaller asylums, where the deatlis of i hers must be eoutinnally increasing, while 
either sex are few. In those returns ! the proportion of patients remaining dc- 
where the sexes are not distinguished we ! creases. 

have reckoned the proportion as equal. We liave, as far as ]»o.^.sible, nimb' an 

The table.s of p(*r-eentage of cures and . average of all tin* piiblie asv linns for ten 
deatlis pnlilislied by the eommissioners , years past, 
have unfortunately not heen ee-mpiled ; 

TAllLK III. 

Per-centage of cures upon llie average numlier of patients in the riibUe Asylum.'- fir 
tlie insane in the United Kingdom, for ten jears, ending IS la. 
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Tlie mean innniKM* of euros tlius aj)- 
pears to be pi-r (vnt., and of deaths 
9*04 per cent. : liiit many asylums depart 
very widely from this standard. Leth- 
lem, St. Lnki‘’s, and laverpool, receive 
only recejit cases ; ai<d in tin* I^ivcrpool 
institution their pj(d)atioii is very short. 
The lar^e as\lnnis at Ilanweli, Surrey, 
and Ivaiicast,(u* are cons<*(jnciitly <’ompel- 
led to receive almost entirely iiicnrahles, 
which accounts for th<'ir small nmnbcr of 
cures. The lar^c Jiumher cured in tlie 
Irish asylums may be iu some measure 
accounted for by tlie peculiar character 
of their patients. 'J'he Irish patients in 
Eiifilish asylums usually recover rajiid- 
ly, the form of disorder h* ing frequently 
pure excitement, v- ich is soon allayed by 
rjuicf, !;y t<‘m|)erane('. and the onlerly re- 
j^illations ol' .m u-'j i ;tn. 

Many alteu;|,is n;r. e ' .-efi made to 
obtain a uni Conn system '-f keejniig sta- 
tis|^I tahl<!s; at i>resent a dilfermt plan 
ahno.'*t e^^eiy asylum, A 
ijrt!s|*|ttvement v. old be effected if 


Mean , . j 9'<i4 

every report, in addition to its informa- 
tion for the current y(‘ar, contained :• 
eon(it-ns<‘d statement from the opening ei 
the institution as to admissions, enn*s, aiul 
deaths ; and tlu-re would be little dilh- 
enlty in adding ibe ages, forms of di^'ea^•^ 
tlie eaiisesof death, and otlu-r tables. Mucli 
important information as to the most 
favourable and unfavourable ages, aiul 
the residts <d' immediate and delayed ad- 
mission, would he easily gained, if a n- 
fercuee to tluj last report of any asyliiin 
were suffieient to show the experience ot 
tliat institution from its opening in a ceii- 
ilensed form. No asylum has yet pid’“ 
lished any such tabh's; but in the iiniiir' 
rous new asylums whicli will he built in 
the eour.se oV a few year.s, nothing could 
he more easy than to adojit them. 
legislature may possibly enforce certain 
tables ; and such a law would be exceed- 
ingly desirable, if we could Jiojje that iln^* 
practical (;xp(u*ience of the superintmidj 
cuts of lunatic asylums would be allows 
to be of any weight : but if the returns 
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iri* to b(* inado out according to t}ie fancy 
)t’ men ignorant of the subject upon which 
[jiey legislate, the present system, t)y which 
've?-y superinleiident follows l]is own dis- 
, •ret ion, is far preferaldc. 

Tin* following points seem to deserve 
ittt iUioii in any plan for uniform regis- 
tration : — 

I. ;\dmi*^sions for the current year; — 

1, Form of disease. 

2. ( allies of (lisease. 

Duration of disease. 

■I. 

ri. Age when iirst attacked. 
t\. Soeial st:ite. 

7. Station or oci'upation. 

II. Similar returns for the whole num- 
ber admitted from the opening of the 
asylum. 

III. C'ures for the current year: — 

1. Form oi* disease. 

'J. Catises of dis(*ase. 

.'1. Duration ol’ disease. 

■1. .\gc. 

7). Ag(* when first nttaeked. 

<1. Duration of residence. 

7. I 'cr e(*ntage uj)on av(‘rage num- 
ber of patients. 

IV. Similar returns for the whole num- 
ber euri'd. 

\ , Deaths for tlie current year : — 

1. Form of menial disease. 

'2. ( aiises of mental disease. 

•1. Duration of mental di.sease. 

4. Age. 

5. Age.; when fir.st attacked, 
f). Duration of resideuee. 

7. Per eentagt? upon average nnm- 
I)er of jKitients. 

8. C . 'a uses of deaths. 

V'l. Similar returns for the whole num- 
ber who have died. 

VII. Number discharged imcnred, ini- 
l>r<)ved, by reejuest of friends, remo\ cil 
by parishes, or escaped, during the 
current year, distinguishing the rea- 
sons for removal, and the duration of 
residence*. 

VIII. Similar returns for the whole 
number removed or escaped. 

IX. Patients remaining in the asy- 
lum ; — 

1. Form of disease. 

2. Duration of disease. 

3. Duration of residence. 
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4. Age. 

5. Number probably curable. 

G. Number probably incurable. 

The registers, to contain all this infor- 
mation, might he of very simple form, far 
less complicated than thosi* at ])resent in 
use in several asylums. The sexes should 
be distinguished in every stalemeiit. 

Registers should lik(*vvise hi* kept of 
every instance nf reslraiiit, its nature and 
duration, ami of the duration of every se- 
clusion: aFo of employment and of the 
value of tlu* work done. Many others 
might he suggested as useful in various 
Ava\s, tiiough not strictly necessary for 
Statistical purposes. 

(‘ Ixeport of the Metropolitan (Commis- 
sioners in Lnnaey to the Lonl Chancel- 
lorf IS44; ‘Statistical Tables prepared 
by' the Metropolitan (k>mmissioners in 
Tainaey.’ 1814; ‘An act for the Ih'gula- 
tion of the (Care and Treatment of Luna- 
tics ’ (8 & h Viet. e. 100); ‘An Act to 
amend the laws for the Provision and 
Kegulationof Liinatie Asylums for Coun- 
ties ami lioronghs, and for the mainte- 
nance and care of Pauper Lunatics, hi 
England’ (8 cS:. !) \’iet. c. 120); ‘ Iteport 
of the Inspeetors-General of District, 
Tioeal, and ])rivale Lunatic Asylums 
in Ireland,’ 1845; ‘ Ketnrns from each 
District Lnnatie .Asylum, in Ireland,’ 
1845: ‘ h’eporls’ of all the principal 
Asylums in England, Scotland, and Irc- 
laml, ami information privately supplied 
]>y many of the superintendents ; ‘ Farr 
oil the Statistics of English lamatic 
Asylums ; ’ ‘ Henevoleut Asylum for the 
lii.sane of the Middle (Masses, Prospec- 
tus;’ ‘History of the York Asylum;’ 
‘’Luke’s Description of the Retreat near 
A'ork;’ ‘Hill on the Alanagement of 
lauiatie Asylums;’ ‘ Remarks by Mr. 
Serjeant Adams ou the Report of the 
Metropolitan (’omnnssioners in Lunacy;’ 
I’ei’sonal knowledge of the Middlesex 
Lunatic Asvlum. llanMell.) 

ID DN KLXG-A’L-ARMS. [Herald.] 

M. 

M A(;:H 1 N VMY. It is proposed to con- 
sider in this artiele, the influence which 
is exercised by machinery upon the ge- 
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neral interc!:;ts of mankind, and especially 
upon the well-being of difterent classes of 
society. There is no subject in the pre- 
sent age which is more deserving of 
attention ; and none, perhaps, in which 
all classes are so much concerned. What- 
ever tlieoi-etical opinions may be enter- 
tained by speculative mer., the use of ma- 
chinery ill aid of hinnan labour, or, as 
some contend, instead of it, is rapidly in- 
creasing and cannot be restrained : it is 
right therefore for all men to endeavour 
to judge for thcnnselves in what manner it 
i.s valnalile to soeiety, and whether the in- 
juries attrihiited to it l)e ri'ai or imagi- 
nary. J.ly some, i*very new maeliin** is 
view'ed as an addition tt) the w(*alth and 
resourees of ii country ; hy others it is 
regarded as a hatidul rival of human in- 
dustry — as iron coiitmiding with straining 
sinews — as steam struggling against the 
life and blood of man. The one view is 
full of hopi' and promise: the other is 
fraught witli gloom and .sadness. One 
would present society advancing in 
wealth and comfort ; the other would 
show’ it bscendifig faster and faster info 
wretchedness, lint e\mi those who be- 
lieve that the inventivt- faculties of men 
have hecii engaged in devising lor them- 
selves a eui><', would gbidly be con- 
vinced that cluHn'fnl anticipations of good 
arc* consistent witli sound fjhilosoph}. 

Tlie intliiein-e of macliinery is of two 
kinds, l.st, as it alleets the production 
and consumption <‘f coium(»dilics ; and 
*2ndly, as it alhcts the ein]>Ioyment of 
labour. 

As regards production, the efh*cts of 
niachimu’y have been well described to 
be the same “as if every man among ns 
had become siidd(*rily much stronger and 
more industrious.” ( /*rs//!ls of Afarfii- 
ticrtf^ 7th edit., p. .'Ifi.) If, hy tlie aid of 
machinery, ten men can perform the work 
of twa*nty, and perform it better and more 
quickly, tie ])rodiiets of tlu-ir labour are 
as much iiicrci:-* d as if th('^ had really 
*M>ecorn<- siiddcntv m.ich ‘^tionger and 
more indie-friojj',” and, it may he ad(lc<!, , 
more skilful, due lion, wliicli | 

is the object of all lal.o’ more ahuu- ! 
dant, and soeiety onjov^ tlie results of in- 
dustry at a less e(;^t. Who can doubt 
lhati; wil' is a gre.i benefit, unless it be 


attended with evils which are not at fir.st 
perceptible ? No man labours more than 
is ncces.sary to effect his object, and his 
constant desire is to contrive modes of 
.saving liis own physical exertions. A 
rich soil and a fine climate are universally 
esteemed as blessings because the peopk* 
enjoy abundance with comparatively 
little labour. A poor soil and had climalc 
are evils, because tlie luisbandman mus? 
labour mu<‘!i tliongb tin* produce of his 
industry be small. 

Labour without ade(]uato rc'mlts is 
always regarded as a curse, and almost 
every lumian invention, from the earlicN 
times, lias had for its object the saving (>1 
laliour and tlo* ineia'ase of ]>rodiK*tioii. 
lh)rs(*s and ntlu*r beasts of Imrden were 
mad<i to worli for man : to bear load*, 
wliicii otlierwisu they must have* horiu* 
themselves: to dr:iw the ]»l(mgli which 
otherwisi* tlieir own .''tri*ngtli must h;oe 
forced through the soil. 'I'o the same 
object all nature has l)c<‘n made snhsiT- 
vient. The stream turns tin* mill, an, 1 
does the work ol' imin ; tin* wind per* 
f(»rins the same office. A boat is lmiltt(< 
save men llie labour of eaiTying their 
goods to a ilislanei*, and it is li'ss laboin 
to row the boat llian to carry its cargo: 
but rowing is laborious, and sails wire 
invented that the wind.rlionld do the 
work of man. In all oilicrmaflers it Ine 
been the same. Man weak in body 
and ill endow’cd by ntUure with thi 
nn ans of self-jn’eserval'on and subsisteiu'i- 
iNhiiiy animals are stronger iind most ni i- 
mals an* more active than himself: tii'-') 
can jmrsne their prey with move eev* 
lainty, they' are armed w'ith wea]>oiis e, 

I offence an<l di'fence, and they need ni> 
shelter from the wi*atlier hut that which 
nature lias provided; their owui [lowers 
and tlu'ir own instinct suffice for their 
jire.servatioi). Ihit tnaii was t:reatc<l 
naked and defenceless. To live he most 
, iiiv»*nt, :ind reason w’as given to him that 
I he might force all nature into his scr- 
' vice, ills teeth and nails w'ore powci’Iosj 
against the fangs and claw's of tin* wnj 
hea.st; hut his hands were formed w’m 
wondrous aptitude for executing the tasks 
which ri'ason set tbein. He inveotet^ 
tools and implements and weapons, otK 
all nature became his slave. Ho was no 
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able to make liis own strength effect as 
much as it* he had become stronger and 
mon* industrious. He produced more for 
Ills own com fort and subsistence, with little 
liilxxir, than the greatest exertions could 
otherwise have obtained for him. Every 
successive invention has made him more 
[lowcrt’ul, has increased his strength, and 
multipruul the \)roduct,ions of hisiiuhistry ; 
:aul ;U length the giant power of steam 
lias jx.'opled the world with inanimate 
' who do liis work faster and l>etter 
iliun lie did it himself with the greatest 
hi! ‘Oil r and llie most ingenious tools. 

'i'lie ilint and fisli-hone of the savage, 
ill.- tool of tile workman, and the steam- 
« !i!:ii.i,' (^f tin* manufacturer, hav(! but one 
vomnion object — to save the labour of 
iiLiii and To render it more productive: 
bill tliai is tlie most piTfect invention 
■vhieli attains lliis object the most elfee- 
Uiall\. (*an any one doubt the advau- 
t.ige of almndant ])roductiou ? It needs 
but a few words to point out its beiielit. 
Vfliether it be for evil or for good, we are 
let .vatislied witli the enjoyment of the 
of li " de 

• uufoi’fs, luxuries, and onuiment ; and in 
jU'tMioi’tiim as wo desire them do v\o he- 
coiiie civilized. 'I'here are many \vh<) 
yiu-r at, civili/aliou, and unlrap})ily it has 
bs its fojlies, and its absurdities: 
but ii seems tlio law of onr nature to ad- 
yHie( towards fliat state, atid willi tin* 
niciease of artiheial wants our intellects 
more i’ictive and enlightened, re- 
l iienuujt of manners succceils to barba- 
•’■’sin, uiul all those moral iiualities for 
which man is distinguislietl, become de- 
veloped. W<‘ may conceive some Utopia 
bi wliieli all the noble parts of juau’s 
I'atiire me cultivated, while his wants 
^'cmair. simple and easily satisfied,butthc 
World v\<‘ live in presents another picture. 
'' cniiuht wish it weiu* oiiierwise; but it 
IS ill vain to deny that refinement is the 
acconi])animent ami, in some degree, tlie 
C()nse<|ueiice of riches, and hrutiUity the 
j*<JJulition of those ])eople who have not 
’ceil (devatt'd liy tlie increase of wealth. 
I follows, th(*ref<)re, that to multiply tlic 
Meets of comfort and enjoyment which 
tiinan industry can produce, is to improve 
e eonditiouof mankind, to raise them in 
’e scale of moral and intellectual being, 


and to minister to their enjoyment of 
life. It is quite consistent to deprecate 
the vices and follies which are ever asso- 
ciated with our craving for new posses- 
sions, while we observe the benefits re- 
sulting from it. ^I'hronghout the world 
good and evil are found side by side ; but 
the good, as would fain believe, pre- 
ponderates. 

When onee it is admitted that men arc 
to he decently housed and clothed, and are 
to surround themselves with such com- 
forts a.s they can obtain, it is clear tljat 
tin* more easily they can obtain tlieni, 
and the more generally such possessions 
an* enjoyed, the more eoinpleti'ly are the 
objects of civilized life secured. If all 
men coiilil obtain them easily, there would 
be no poverty, and infinitely less vice. 
Machinery, by diiniiiishing the amount of 
labour rcijuircd for the production of com- 
modities, lowers their price and renders 
them more imiversally aeccssihle to all 
classes of society. Working-men no 
longer toil for the rich alone, but they 
participate in the results of Iheirown in- 
dustry. If tliey desire such luxuries, 
“purple and line liuen ” are not beyond 
their reach : and their dwellings are. 
more eoimimdious and often mon* el(‘gaiit 
than were the houses of the rieli three 
centurie.s ago. If this increased faci- 
lity of acijuiring tin* comforts of life 
liad been accompanied by greater pru- 
dence and frugality, we lielieve that the 
beneficial results of machinery would 
have been Conspieuously shown by the 
improved condition of all the working 
classes of this country ; but more money 
lias been squandered In tliem in poison- 
ous spirits, witliiii the last fifty years, 
tliaii winild liave sufliced to place them- 
selves and their children licyoinl the 
reach of want.* Chc:i]) pi-odiictiou is 
more beneficial to the poor than to the 


* 'Hn* rtniounT spnit. luu.uxlly ii]vm hpirits is 
otpial lo tlu> iuKrcsl .»!' (h*' ii:aioii;»l ; and 

t’u* amount s]M'uf V itliin lh»' last. fili\ yars ma> 
bo osiimafi-l .0 o<ii<i<i«‘rably tlian tlio entire 
i-{i|n/{iJ of tin fiujilrd ilebt. Si \ millions a year 
are now ‘aiOieiei.* t(» sn})pnrt all the ])oor «>t' the 
(iuiutr\ ; and thus sumo idea may be formed of 
the prosperity ef Itio lahoiuiii^ (‘htsses of the prf‘ 
sent day, il’lhe\ had airnmnlated a fund produe- 
inj; -a income of tliirty millions tieyund i.l\e wages 
of their labour. 
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rich. TIk* rk:Ii man is certain of gratify- 
ing most of his wants, hnt the poor man is 
constantly obliged to forego one enjny- 
inoiit in order to obtain another. If his 
shoes or his coat be worn out, liis dinners 
must lv-‘ sliiitial perlia})s until he can pay 
for a fresh suj>ply ; and thus, unkss his 
Avagos be reduced in conse(]uence {>f the 
clieajiuess of such articles, it is beyond all 
question that cheapiu'ss is an extraordi- 
narv heneiit to him, the money whicli 
he saves in the ])urehase of «)ne elieap ar- 
ticle is laid out upon another, and without 
privation or sulferiiig he satisfies the 
wants Avhich eustom has made imperative. 
In short, he is no long<*r poor. 

These faets are umleniahle; hnt it is 
alleged that maehinery not only makes 
articles abundant and cheap, hut multi- 
plies them l.K'yond tlu; wants of the world, 
and by causing gluts brings ruin and 
misery ui)()ii the working classes. I'or 
reasons explained elsewhere | Demand 
AND S(TiM.v] a miiversalglut of all com- 
modities is impossible: the more men 
prodtiee, the more they have to oiler in 
exchange, and tlu-ir wants are only limited 
])y their iiji '11.5 of pnreliasing. But 
particular commoditits me fVecpieutly 
produced in excess, and a glut of the 
market ensues. In e:iusiiig ' such gluts 
machinery is a powerful agent, hut only 
in the same mauner a^ all lahonr would 
he, if api)lied in excess, "flie results 
would he precisely the sam(‘ if too many 
men were employed in any department | 
of industry ; tliey Avould jiVoduce more I 
than there Avas a (Icmaiul for, and their \ 
goods Avould lall in value or he unsale- 
able. (knnmodiiies produced h} ma- 
chinery are snhjeet to llu^ same Uiaa^s as 
govern all other commodities. If the 
.supply of them exceed the demand, they 
are depreciated in value; ])iit the pOAver 
of producing Avith facility docs not ne- 
cessarily occasion an excess of pro<luctiou: 
it must he applied Avith caution, and its 
use he properly learned hy experience. 
Suppose that the soli of ;i tv isolated coun- 
try were extraordinarily fertile and the 
population very Mu:ilj ; ut that without 
considering these eii’cum>i;:.nces tiie peo- 
ple were to cultivate the wind - their 
land and bestow upon it all tlieir skill 
aad^b<>ur. An excess of fooa would be 


the result — more than could be eaten 
Avithin the year ; much would he wasted 
or sold without profit, and much laid up 
in store for anotlier season. Thelmsband- 
mt‘ii Avotdd he disap])oiiited at the unfor- 
tunate results of their imlustry, hut would 
they complain of the fertility of the soil ? 
It would not he the soil tliat had caused 
the glut, hut their own misapplied exer- 
tions ; and so it is Avith machinery, wliicli 
like a fertile soil gives forth ahumiance: 
its capabilities are known and its ad- 
vantages ought to he appreciated; but if 
its productiveness be brought into exces- 
sive activity, it causes the evils of a 
glut. 

The inihieiice of machinery upon the 
production and eonsnm])tion of commodi- 
ties need not be followed any further. It 
increases the common stock of Avealth in 
the Avorld and is capable of multiplying 
iudefiinttdy the sources of human enjov- 
ment. But these benefits will l)e neu- 
tralized if, while it cheapens ju’oduetiou, 
it has a tendency to diminish the means 
of employment for the peojde and tlu‘ 
Avages of labour; — and tliis leads ns to 
the second j)art of our inquiry. 

The invention of a macliine whicli 
should immediately do the work of many 
men emploved in a particular trade would 
certainly, in the first inatonee, diminish 
emplovmeiit in that traded Several men 
would lie lui'ned off to seek employment 
in other trades, and much individual suf- 
fering AV(ndd Im* occasioned. There have 
been fre«|uent iustaiiees of sueh a result, 
and so far as the immediate interests of 
the particular sufferers are concerned, it 
is an evil vvhieli cannot lie too much 
lamented. In their ease macliinery 
like a rival bidding against tlieir la- 
bour, and is us injurious to them as 
if a fresh set of workmen had supplanted 
them ill the service of their cmployi'r. 
But great as this evil is (and we would 
not underrate it) it is of comparatively 
rare opeurrence and of short dura-, 
tiou. If the invention of the machine 
caused no more production than the la- 
bour of the workmen liad previously ae- 
complished, the labour of a certain num- 
ber of men would be perniaueiitly dis- 
placed ; but as an eijual quantity of goods 
is produced at a less cost of labour, their 
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price is reduced and tlieir consumption | 
consequently encouraged. An increased ^ 
supply is thus called for and more work- 
men are again required in the trade. In 
this manner tlie demand for incn^ased pro- 
duction corrects the tendency which ma- 
chinery M'ould otherwise Jiave to displace 
labour permanently. Even the tempo- 
rary displacement which frequently oc- 
curs is less extensive than might he sup- 
posed. Machines are rarely inventc'd 
which at once dispense with many work- 
men. "i’hey are at first imperfect, and of 
limited power : they niak<? the labour of 
tiie workmen more elKcient ; hut do not 
become substitutes for labour. Tims, 
even if the demand lor commodities were 
not inei eased, the displacement of labour 
'would he very limited and deferred to a 
distant period: hut as an increased de- 
mand almost invariably follows every 
successive improvement in inaeliiner}, 
it will ])e found, .practically, that more 
oi)eratives are I'lnployed in every hrancli 
of manufieturo, after the introduction of 
improved rnachiujery than before. 

Of tliis fact we .^liall offer some ex- 
amples presently: hut here it may he 
necessary to allude to the case of the 
haiul-looui W'cavers, whieli is constantly 
adduced in proof of the supposed evils of 
niaeliiiKM'y. Their unhappy condition 
can searcidy he overstated, nor <'an it he 
denied that it lias been causi'd fiy ina- 
ehinory ; hut it must he recollected that 
w hile tlu'v have vainly contended again.st 
machinery — like pigmies against a giant 
-hundreds of thousainls of other classes, 
miaccustonied to the labour of operatives, 
have gained a profitable employmeiit by 
working with it, in the same qrade as 
tlieinsolves. No one can suppose that the 
labour of the hands could compete w ith 
the poAver of steam, and the real cause of 
their distress is, tlint instead of adapting 
the form of their industry to4he altered 
t irenmstanees of their trade, tliey have 
continued to work, like an Indian caste, 
with the same rude implements wdiich 
their fathers used before them. 'I'heir 
case is the same* us tliat of a miller who 
should persist in grimling corn by hand, 
W'liile his neighbours w ere building mills 
tipon a rapid stream w liich ran beside his 
gtirden. His own ignorance or obstinacy, 


and not the stream, would be the cause 
of the failure of his trade. 

If the case of the hand-loom weavers 
be adduced as an example of the perma- 
nent disjdacement of labour by ma- 
chinery, and if it be contended tliat it is 
the natural result of macliinery to di- 
minish employment in other trades, in 
the same manner, we must necessarily 
infer that wherever machinery lias been 
largely introduced into any trade, the 
miinluT of ])crsons supported by it must 
have l)een diiniuislied. We should infer 
that tlie agricultural jiopiilation of this 
country must have been rapidly increas- 
ing, wliile the population engaged in 
those branches of manufacture in which 
st(‘am-power is used must have been 
falling off or inc'rensing le^s rapidly. The 
correctness of such an inference may he 
e.stimated from the following facts: — 

In no trades h:is machinery been so 
extensively introduced as in tlie niaimfue- 
tnre of cotton, wool, and silk, and no- 
where has the population increased so 
rajiidly as in tlie prineijial seats of these 
maimfactnres. Iktween 1 »n() 1 and 1841, 
Manchester increa.sed in [lopulation from 
to or 227*r) per cent. : 

Liv(‘rpo<)l (whosi* prospmMty has been 
caused by the cotton trade) increased, in 
the same period, from 79,722 to 2h4,298, 
or 2‘>1*.5 per cent. : J.eeds, from r).*l,lf2 to 
17)1.874, or ISoMl per cent,: Bradford 
(York), from f.'lOd to or ddO*;') per 

cent.: Jjolton, from 17,41(1 to 49,70.*), or 
IS.5'7 percent. : ITudder.stield, from 7208 
to 25,(n;8, or 244‘;i per cent. : ]Maech*sfield 
from 874‘) to 24,1 .*47, or I7<i por cent,: 
and Dukinfield from 17.‘)7 to 22, ‘hi t, or 
1189 per cent. In Scotland the same re- 
sults have follow’cd from the use of ma- 
chinery. lletween 1801 and 1811 Ellas- 
gow increased from 77,.’)8r) to 274,5.1.4, or 
254 per cent.: Paisley, from .41,179 to 
00,487. or 94 per cent. : and (ireenock, 
from 17,458 to .40,9.‘{0, or 111*5 per 
cent. 

Thu.i far of the manufactures of cotton, 
w^w)!, and silk. The seats of the iron 
and hardware trades exhibit similar re- 
sults. In the ‘^aine period of forty 
years Pirmingl.am increased from 73,070 
to 190.542, or 158 per cent.; Sheffield,, 
from 31,314 to 08,180,01* 117*0 percent. ; 
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Wolverliamptoii, from 12,5(35 to 3(3,382, ' 
or 180 jKO’ CiMit. ; Merthyr Tydvil, from 
7705 to 34,0 1 7, or 353 per cent ; and 
West Ihomwich from 5(387 to 2(3,121 
or 350 ]K‘r cent. 

In tliis extraordinary ratio has tlie 
population increased in tlie seats of our 
staple maiuifactures, whieli by the aid of 
machinery have sup])lied the whole world 
with articles wrought by the indus- 
try of our people. lA‘t us now com- 
pare tliese places with those agricultural 
counties in which machinery lias ex- 
ercised tlie least intluenee, and let 
us see if the absence of machinery has 
been efjually favourable to the support of 
a growing population. In the same pt*- 
riod, from 180l to 1841, Devon increased 
55*3 per cent. ; Somerset, 53 per cent.; 
Norfolk, 5()-(i; Lincoln, 73*5; Essex, 52. 
and Suliblk, 4ic5 [)er cent. 'I’lie average 
increase of these six agricultural counties 
did not exeix'd 50 j)er cent, in for(y 
years; while, setting aside the extraordi- 
nary increase exhibited in the particular 
towns aln.'iidy enumerated, the population 
of six nianufactiiriug counties, viz. : i.an- 
caster, Middlesex, York, W. R., ^talfbrd, 
Cliester, ai.d Durham, iuclmliug ail the 
agriculturists, increased 112*5. 

'’rhese fuels prove conclusively that, ma- 
chinery, so far from diminishing the 
aggregate* employment of labour in those 
trad^*s in which it is used, increases it in 
an extraordinary degree. And not only 
does it give eniploynient to larger num- 
bers of per.sons, luit tiieir wages are con- 
sidera1)l\ higher. We will not stop to 
compare the income of an agricultural 
labourer with that of operatives en- 
gaged ill the inliiiite variety of trades 
carried on in manufacturing tovvns in 
eouiiexion with niaciiinery : hut it is 
sulFicient to ask, wiicnce has come the 
manufacturing population ? Its natural 
growth would have been comparatively 
insignificant if thousands liad not been 
attracted to the towns from other places. 
And what couhl have induced then* to 
leave theji* horne,- id '’ngage in new 
trades tun. ili - ercoura iciiient ^'tleivd by 
more certain • 'njii * .'lei;* ami higher 
wages ? 

It shown that i in binery has 

had a bendicial influeiu'e upon ilie ein- 


ploymemt of labour in the particular 
trades in which it has been used, and it 
now remains to consider its effects upon 
the cuiploynient of labour in other trades. 
In the first place, a few of its obvious 
results may lie noticed. Eoi* example, 
the manntacture and repair of niaciiinery 
alone gives employriieiit, din'ctly and in- 
directly, to vast numbers of per>ons w ho 
are uncomiectcid with tlie ]):irticulur 
trade.s in which the machinery itsedf is 
used. Again, the production of all com- 
modities is increased by niaciiinery ; and 
thus the producers of tin* raw* materials 
of manufactures, the carriers of goods by 
laud and sea, the merchants, the retail- 
traders, tlieir elei*ks. porters, and others, 
must find more emphtynient. It is clear 
also, tliat wliile tlie maimfaeturing and 
conimenMal population are thus increased 
liy tile use of maeliinery, tlie cultivators 
of the soil must receive more employment 
ill supplying tliein with food. 

Jn tliis and other ways tin* general eni- 
ploymcut of labour is tlii’cctly extended 
l»y machiniTy. At the same time the 
applicatimi of machinery to existing 
branches of industry eri*ates new tnnles 
and distributes capital into other enler- 
])pses wliieli afford emploMiieiit f‘or new 
di'-^criptions of labour. A hundred exavn- 
pies of this fact might he cited ; of which 
jailways and .steam navigation are 
amongst the most remarkable ; but Midi 
examples will b(* su])eri1uous if it can be 
sliown that it is the nee(*ssary result ol 
the ipe of m*aeluiiei*y to apply capital to 
new enterprises. It lias been said tliat 
machinery cheapens production ly I’l' 
dueing the uuioiint of labour expended 
upon it: it follows that a less ainor.nt 
ol' ea{)ital with the aid of machiniry 
w*ill produce as mucli as a larger capi- 
tal witlnmt such aid. A portion of 
pital is thus disengaged, either for hi' 
creased pipduction in tlie satne trade, or 
for application to new speculations. In 
some way it must lie ernjdoyed, or it will 
yield no profit, and in some form or other 
it must he ultimately ex]>emli‘d in hil>oa:- 
A.s long as a person can extend the aa. <>' 
tomed operates of his own trade wit . 4 
profit, Jie is *sjx).sed to do so ; hut a*’ 
soon as he finds tliem li*ss profitable than 
other investments, he changes the diu'-** 
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tion of his capital, an<l seeks new modes 
of increasing his proiits. 

There is no truth more certain than 
that the empl()}iuentof lal)our is small or 
great according to the proportion wliich 
capitiil bears to the number of labourers. 
C.’apital is the fund wlncli supports la- 
bour, and wliieh must employ it or be 
unproductive ; and thus, if in any country 
capital be increasing more rapidly than 
tlie population, employment will be 
abundant and wages higli ; if less rapidly, 
(‘inploynicnt will be scarce and wages 
low. Jn the one case, caj)italists will be 
bid<iing high for labour ; in tlie other, 
labourers will be bidding against each 
other t'or employment. Accumulation of 
capital is therefore bigiily eondiicive to 
tlic interests of the labouring population 
generally, and the use of inaeliinery is 
especially favourable to accumulation, as 
Tuay be shown by a simjjle <*xample. 
Suppose a man to Jiave a cajntal of 
1o,<m)(7., wbicli ho is ('xpending annually 
uptni labour in a particular trade, and 
that his j)ror!ts are ten per cent, or iooo/. 
a-year. Each year his whole ca]ntal is 
*;\pen(led, and his means of accumulation 
are thus restricted to a ])ortion of his an- 
imal profits only, lint let him invent a 
niaehine to facilitate his business, and his 
position is immediately changed. If this 
uiarhiiK* should cost r)(i(){i/., and the other 
'iMMi/. he still ex})<‘iided in labour, he 
may he said to have saved one half of his 
•aitire capital in a single year ; for instead 
m‘ spend iug the whole of it as helbre, in 
iaiiour, h(.' is^jiossessed of a durable pro- 
|)t*riy wdiicli, at a small annual cost, will 
bist I’or ten or probably twenty years. 
A or can it be said that this saving is 
elVeeted at the expense of labour; for the 
CUV Her of the machine is ])laeed in a new 
position in respect to liis profits, wdiieh 
prevents him from securing to him.self 
the differ ence between the amount pai<l 
jiow and that previously paid for labour, 
fo gain a profit of ten jier cent, it had 
i>een n(‘C(‘ssary for him, before the inveu- 
th>u of the machine, to realize 
i^»niually, being his wh^ capital and the 
profits upon it : hut iiidl|||jft order to oh- 
tain the same profit, iil||||Pmihoieut if he 
realize 65()ol. only ■ra., .'iOtl/. profit 
upon his fixed capital of 5000/. ; 500/. tor 


repairs, and wear and tear, calculated at 
ten per cent. ; and 5.^)0()/. to replace the 
sum spent upon labour with a profit of 
ten per cent, lie woidd realize the whole 
1 1,000/. as before, if he wau’c able ; but he 
is restrained by competition, wliicli levels 
the profits of trade. P'or some time he will 
most probably obtain more than ten per 
cent, profit, and so long as he is able to 
do this, his means of acenmuhiliiig fresh 
capital in addition to his machine will be 
increased, which capital will be expended 
upon additional laliour. lint when his 
profits have been lediiced to 1 heir former 
level by competition, society has gained 
in the price of his goods laoi)/. a year, 
being the dilterence between ll,{i(K)/. for- 
merly realized by him, and (».j0i)/. Ids 
present return. Hut is this amount thus 
gained by society lost to the labourer? 
Ibujuestionably not. x\s a cousmuer, he 
participates in the advantage of low 
prices, while the amount saved by the 
community in tlie pnrebase of one com- 
modity must be expended upon others 
wddeh can only b(* produced by labour. 
It cannot be too often repeated, that all 
capital is ultimately expended upon la- 
bour ; and wlu'tlier it be accumulated by 
individuals in large sums, or distri- 
buted in small portions throughout the 
community, directly or inilireetly it passes 
through the hands of those who labour. 
If a manufacturer aeeiimnlates by means 
of higher profits, he employs more labour ; 
if the community save by low' }>riees, they 
employ more labour in other forms. So 
long as ihe capital is in existence it is 
certain to have an intluenee upon tlie ge- 
neral market for labour. 

We are now speaking not of the inter- 
ests of partieular workmen to whose tem- 
I ])or;!ry sutfering-s eaused b}' the use of 
j maohiiiery we have already adverted, but 
of the general and permanent interests of 
the working population of a country. As 
regards these, the statistics of Hritish in- 
dustry amply confirm all reasoning from 
principles, and prove beyond a doubt that 
machinery iias had a benelieial intluenee 
upon the einployineiit and wages of la- 
bour. Any one who will r<*tleet upon 
the facts w hieh Jiave been noticed above, 
as disclosed by the Census | (h:NsrsJ, can 
scarcely fail to arrive at the conclusion 
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that without machinery England could not 
have supported her present population, or 
could only have supported them in po- 
verty and wretchedness. Nor must tlie 
degradation of a part of the inamifac- 
turiiig population be thoughtlessly attri- 
buted to machinery, instead of to moral 
and social causes, which are independent 
of it. Into these causes it would be out of 
place, at present, to inquire; but enough 
has been said to show, 1st, that maclii- 
nery by increasing production multiplies 
the sources of enjoyment, and places 
them within the reach of a greater num- 
ber of persons ; and ‘Jndly, that by giving 
increased employment to labour it enables 
more persons to enjoy tliose comforts 
which it lias itself created. These are 
the elements of social prosperity, and if 
evils have si»rnng up witli it, like tares 
with wheat, it is not machinery wliich 
has caused them. Wherever tin* inllnence 
of machinery has been f<‘lt, wealth lias 
advanced with rapid strides: and though 
in too many cases religion, virtue, and 
enlightenment may have lagged hehind, 
the tardiness of their progrt'ss is to l)(‘ as- 
cribed, not to inaehinery, hut to the 
faulty institutions of men. 

MADIIilUSE. [Ja nattc Asm.i’Ms.] 

MAGlh^'liATK, a word derived from 
the Latin jnafjist/ahts, wliieh contains the 
same element*as moijinoi and fnatfistrr, 
and signifies both a person and an otlice. 
A. Roman magistratiis is defined to he 
one who presides in a court and <leelures 
the law, that is, a judge. The kings of 
Rome were ])rol)ably the sole Magistratiis 
originally, and on their expiilsimi the 
two consuls were the Magistratiis. In 
course of time other olHees, as those of 
Praetor and Aedile, were created; and 
those who filled these olliees were elected 
in the forms prescribed by the constitu- 
tion, and they had jnrisdielio. [.hmis- 
oiCTioN. The original iKilion of a ina- 
gistratus, then, is one who is elected to an 
otlice, and has jurisdiction. 

In England the term magistral: is 
usually applied to insfiees of llie peace 
in tlr* (oiintry, and to those called police 
magisiraiev, licli :)s rhereare m London. 
It has also been apj ii^d in (/Uier ways ; 
for instance, people have sometinu’s said 
that the ^«king is the chief magistrate in 


the state. But these applications of the 
term do not agree with its jiroper sense. 
A Roman magistratiis was elected, and so 
far he differed from a justice of the peace ; 
he also exercised delegated jiower in his 
jurisdiction, in which respect, as well as 
lieing (‘Icctcd, he ditfered from tlie king 
of England, who is not elected, and does 
not exerei.se delegated jurisdiction, but 
delegates jurisdiction to others. 

MAGNA CIIARTA. Tlie terms of 
the compact between the feudal chief 
and bis dependants underwent fre<pieiit 
elianges in the middle ages. Wdien a 
material altiTation was made in the terms 
of the eompaet, a record W'as made of it 
in writing Thi'.sc records are called 
Charters, in tlie restricted use of a term 
which is ]iopiilarly applied to almost 
every species of early diplomas. The 
tenants of the various honours, or great 
lenaneies in cajiite, are seldom without 
OIK* more charters whicli have been 
granted to them by their lords, liy which 
exemptions or privileges are given, base 
services are eonnnnted for payments in 
money, ami the mode is settled in w'hicli 
justice shall be administered among them ; 
and *;veii in .some of the inferior manors 
there are cliarters of a similar kind, b} 
wliieb certain liberties are guaranteed b) 
the lord to bis tenants. 'rii(‘.se cliarters 
run in tlie form of letters, ‘ Ojiuiifnis,' &,v. 
from tlie person granting; they set forth 
the thing granted, and end with tie 
names of persons who were present whe. 
the lord’s seal was affixed, often tci 
twelve, or more, with the dute,^^ placi 
and time of the grant. 

Such a charter is that called the Magna 
(diarla, wliieh was granted by King John, 
acting ill his twofold character of the lord 
of a body of feudatories, and king, '^fliis 
charter is often regarded as the coiistitii- 
tional basis of Engiisli liberties; but in 
many of its jirovisioris it seems to liave 
been only a declaration of rights which 
had been enjoyed ig^Jliugland before the 
Conquest, and also said to 

Jiave been granted ng Ileiirj^ 1. nn 
his acc*ession. ij ^c ver. if it did not 
properly fou: " ^ jlierties which the 

Engli.sh naln ^ , or if it were not 

the original ol privileges and fraJ»“ 

cliistb which the liarons {or the chief 
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enants of tlie crown, for the names are 
lere equivalent), ecclesiastical persons, 
‘itizons, burgesses, ami merchants enjoy, 
t recalled into existence, it defined, it 
lettled them, it formed in its wrilten state 
i document to which appeal might he 
nade, under wiiose protection any person 
,vho had any interest in it might find 
ihelter, and whicli served, as if it were 
i portion of the common law of the land, 

.0 guide tl>e judges to the decisions they 
pronounced in all (piestions between the 
king and ai»y portion of the people. 

Iksides tile gn'at charter there was 
jiranted at tlie same time a charter re- 
lating to the forests only, Tliere were 
very extensive tracts of land in Kiigland 
wliieh were nncnltivaled, and reserved 
tor the pleasure of the king; and thei'e 
were ]mrliens to these forests, all of wiiieh 
were sul)Je<‘t to..a pieuliur system of law, 
many parts of which were ojipressive, 
and from some of which tliis charter 
exempted the people. 

Tin* independence and rights of the 
ehureh were also secured hy the great 
charter. 

Magna (diarla has been printed in a 
gieat variety of forms, d'liere are fac- 
similes of a copy of it which was made 
at the time, and still exists in tlie Ifritisli 
Museum, and of anothm* preserved at 
hineoln, tltnl translations of it into the 
I'nglish language. 'fhe provi.sions of 
e Magna Cliarta are numerous, and 
me of them have fallen into desuv‘tinle. 
lie followuig is the sulistanee of the 
h’cat CliarkT, as given by lllackstone in 
Ids ‘ Commentaries,’ avIio also wrote a 
treatise on it. 

“ The (^rreat Charter,” says he, “ eon- 
lirnied many liberties of the church, and 
rcdressi'd many' grievances incident to 
teodal tenures, of no small moment at the 
tune ; though now, unless considered at- 
tentively and with this n*trospeet, they 
^eeni hut of trilling anicern. Hut besides 
these feudal provisions, care was also 
taken therein to protect the suliject against 
other oppressions, then fre(|ueiitly arising 
Ironi unreasonable amercements, from 
d legal distresses or othi|| process for 
debts or services due to me c^wii, and 
^oin the tyrannical abuse of the preroga- 
uve of purveyance and pre-emption. It 

. VOL. II. - 


fixed the forfeiture of lands for felony in 
the same uiamier as it still remains ; pro- 
hibited for the future the grants of ex- 
clusive fisheries, and the erection of new 
bridges, so us to ojipress the neighbour- 
hood. With resjiect to private rights: it 
estahiished the testamentary power of the 
sulijcct ov{‘r part of his personal estate, 
the rest being distributed among his wife 
and children; it laid down tlie law of 
•dower as it lialh continued ever since; 
and prohibited the ajipeals of W'oineii, uii- 
le.ss for the death of their husbands. In 
matters of public pidicy and national con- 
cern, it enjoined an uniformity of weights 
and measures : gave new encouragements 
to coniiiierct* hy tlie protection of mer- 
eliant-str4ngers, and forbad the alienation 
of lands in mortmain. With regard to 
the administration of justice : besides pro- 
hibiting all denials or delays of it, it fixed 
the (V)urt of (kmimon Pleas at Westmin- 
.‘^ter, that the suitor.s might no longer he* 
harassed with following the king's person 
in all his progresses: and at the saiU'* 
time brought the trial of issues home to 
the very doors of the freeholders, by di- 
recting assizes to hi* taken in the proper 
eoiinties, and establisliing animal circuits ; 
it also correcti*d some abuses then inci- 
dent to the trials by wager of law and of 
battle; directed the regular awarding of 
inquests fiir life or member; prohibited 
the king’s inferior ininisters from holding 
pleas of the crown, or trying any criminal 
charge, whereby many forfeitures might 
otherwise have unjustly accrued to the 
exelie(pier ; and regulated the time and 
plaev of holding- the inferior tribunals of 
justice, the county court, sherift ’s tourn, 
and eourt-leet. It confirmed and esta- 
blished the liberties of the city of Lon- 
don, and all other cities, boroughs, towns, 
and ports of the kingdom. And lastly 
(wlfndi alone would have merited the 
title that it bears of the (treat Charter), 
it protected every individual of the nation 
ill the free enjoyment of his life, his 
Ubeily, mid Ids property, unless declared 
to lie forU*ited hy the judgment of his 
peers or tlu* law of the land.” 

Such a concession from the king was 
not gained without a violent struggle ; in 
fact he was compelled to yield it by an 
an'^ed force, consisting of a very large 
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portion of the baronage, .which he was 
unable to resist. The names of the chiefs 
are preserved by the chronielers of tlie 
time, and in the charter itself; and wlieii- 
ever mentioned they call up to this day 
a mingled feeling of respect and grati- 
tude, the respect and gratitude which 
men pay to tlmse who have obtained for 
them the extension of political rights. 
Tliey appear the patriots of a rude* age ; 
and tlie mists of distance and antiipiity 
obscure to us the sellishness and tlie other 
evils (^if such existed) whieli were mani- 
fested in tlie eont(‘st. Tlie first name is 
that of I\ol>ert hit/ Walter, who hi louged 
to the great family of Clare. The title 
given to him as head of the host xvas 
]\Iat>.hal of the Arm}' of God ami of the 
Holy Church. Next to him come Kiistaee 
de Vesei, Ifiehard dc Percy, Pobert de 
Poos, Peter di- Ib us, Nicliolas de Stuti*- 
vile. Saif‘i‘(i:‘ t^nenoi, earl of Winebester, 
the earls of Clan*, Essex, and Norfolk, 
William de Mowliray. Robert de Vere, 
Eulk hit/AVanne, William de Montaeute, 
'Villiam de l-eauehamp, and many otliers 
of families bmg after famous in Eiigli.‘'h 
history, th.- ]ir(^genitors of the anticiit 
baronial houses of England. 

Idle charier was sealed in the opon 
held, at a ])laee called Puniiymede, be- 
tween Windsor and Staines; hut it was 
not merely by an aceideiital meeting of 
two uvmie> at that [ilace that Ihis^act was 
<lone thciv, for ir appears by Matthew of 
Westiiiiaster that Ihimiymede ax'US a plaee 
wIk.vc troalies coiicoiniiig the p<*aee of 
the kiogdfan liad been often made. All 
was done with great solemnity. The 
memnralde day was .June a, 1215. 

What was nnwillingly grant<*(l, it could 
scanx'ly he exjurleil would lie religiomly 
ohsjrvs'tl. .lohn himself would gladly 
have iidVing'ed or broken it, as woidd liis 
son King Henry 111,, but the barons Avere 
wat'-bliil of llielr own privileges, those of 
the < liureh, the cities, the borough.s and 
<‘f tin* }>eople at large; arid King Henry 
was led to ineke one or more solemn 
ratibcatiem*; ol the charier. To keep tin; 
riglits tiius nnarmitced fully m the eyes 
of the people n co .v A^Tif: sent to every 
cathedral church, and r< ao publicly tAvicc 
a year. 

The work of Sir Wiili un Illackstone 


is entitled ‘The great Charter and Char- 
ter of the Forest, with other authentic 
In.struments ; to which is prefixed an In- 
troductory liiscourse concerning the His- 
tory of the Charters,’ Oxford, 1751), 4to. 
The late Hoard of (Commissioners on the 
Public Pecords caused to he engraved 
and ])ublislu'd an exact fac-simile of the 
charter, from u copy preserved in the 
arehives of tlie cathedral ehureh of Lin- 
coln, with other of the great(‘r charters. 
In the first voliiimi of their work, en- 
titled ‘ The Statutes of the Pealm,’ llicse 
cJiarters are all [>rinted, willi Kngli.sh 
translalioiis of them. 

MALM or MAYHEM, according to 
the old law, is Mich :iu injury done to the 
body of a man by force as deprives him 
of the use ol‘ .'•ome member which is ser- 
viceable in light as a im^ans ofolbenee or 
<h feiiei'. If a nuin’s cnC Iw* beaten out, 
or he is fircibly deprived of a finger by 
aiiotb'.r person, the olteiiee is maim. Put 
the (lislinclioii between legal maim and 
maiming of the body in tin* eonnnoii 
meaning (»f that term is noAV obsolete, or 
nearly so. Tlie olVem-e of maiming is 
now punished under 7 Wm. IV. A: 1 
Viet. e. 85. | Law. Cui.mi.nai.. J 

The olTender, bis'nles being punished 
in the iiaiiie of the eroAvii, is liable, to an 
action of trespass by the injured party, 
who may in such action recover damages. 
If the damages given by the jury are not 
com nien.Mi rate to the l(.)SS, the court imi}’ 
increase (hem on in^ peclioii of the maim. 

MAINTENANCE is defiiud to be 
Avlieii a man maintains a suit or fpiarrel 
to tin* disturbaiiee or hiiidninee of riglit ; 
and if he who inaintuius tinother is to 
have by agreement pait of the land or 
debt, ^c. in suit, it is called (diampertv. 
MainUnanee Avas an (dfeiice at common 
luAV, and has also heeii tin* subject of 
several statutes. Py the .‘12 lien. Vllb 
c. t). no person shall bargain, buy or sell, 
or by any iiK'ans obtain any pri tendcd 
riglils or titles to any lands, unless be 
who bargains or .sells, or his ance.stors, 
or they by w lioni he claims the same, 
liavc been in possession thereof, or ol the 
reversion or remainder thereof, or taken 
the reril.s and profits thereof, hy the sp:»^ 
of a year next lu'fore tlie btirgain or ^me. 
on pain of the seller lorfeiting the whoh‘ 
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value of the lands so bargained or sold, inents. They are stated to consist in re- 
uid the buyer, knowing the same, also ceiving the orders from the general com- 
fbrfeiting tlie value of such lands. The manding the army; in conveying them 
professed object of the statute was to pre- to the colonel of the regiment, and sub- 
vent tlu* iinpiietness, oppression, and vex- se(pientJy in transmitting them to the 
ition which the pr(‘anil)le mentions as the olficers of the companies; also, in super- 
.!onse(pience of the buying of titles an<l intending the distribution of ammunition 
[)retended rights of persons not being in to the troops, and in visiting the guard by 
po^session of the lands sold. day or night. 

A man may assign his interest in a A brigade-major is a stall-officer who 
debt aftt*r lie lias institnti'd a suit for its performs for a lirigade, or in a garrison, 
recovery, and such assignment of itself is duties corresponding to those of a major 
maintenanei*. Ihit if the assignment in a regiment or battalion, 
ho mad(^ on eoiidition that the assignee The prices of a major’s commission 
prosveute the suit, or if the assignee give are, — 

flic assignor any imlfmiiity against the In tlie Life and Royal D.-iilv Puy. 

costs of the suit, already in<*nrred or to Horse (lUards . . X‘r>.‘3:>0 jf'l 4 

he iiicnn-ed, tliis makes it mainteuanee. In the Dragoons . . 4r)7r> lit 3 

iComyn’s ‘ iMainteiiauee.*) In the Foot Guards 

MAlN'l'ENANCD, SKFAUATE. Dvith the rank of 

^Ammony ; Divoiu r..] colonel) . . . 8300 1 3 0 

MA.IDli, a lield-olHeer next in rank In the regiments of 
lielow a lieiili'nant-eolonel, and iinine- the line . . . 3200 0 U> 0 

liafely superior to the captains of troops A serjeant-major of a regiment is a 

in a regiment of cavalry, or to the cap- non-commissioned offieei’, who in general 
fains of eiunpanies in a battalion of in- superintends the military I'xereisi s of the 
fautry. 11 is duty is to superintend the soldiers: on parade, he has tlie eare of 
exercises of the regiment or balUdion, dressing the line. 

•ml, OH parade or in action, to carry into jMA,)(.)K-G I'^NEllA L. (Or.NKUAL.J 
clfeet the orders of the colonel. 'Die MALICIOUS INdUlHLS TO PRO- 
niaj<ir has .-ilso to regulate the distribution PKli'TY. At common law, tnisebief per- 
uf the officers and nuui for the [u/rform- pet rated xvitli uhatever motive against 
anee ol’ any parfienlar service, and he , the property of another was not i)UHj.sh- 
h:'s a temporary charge of the elfeets aj)- j aide eriminally, unless the act amounted 
i'crtaining to aii) individual of the corps, to lelony. Mas accompanied with a breach 
in tlie event of the absence or tlealh of of the peace, or aiVoeted the public eon- 
'iieli individual. xenieiiee. In other eases the oliender 

This class of lield-offieers docs not a p- Mas tiable only to an action for damages 
to have existed b fore the beginning at the suit of the party injured. Hut the 
'd tlii^ seventei'iilh century ; and, at lirst, legislature has. at dilferent. times, inter- 
officers luid the title of st rjtanis- jioscd to repre.ss, by penal cnaelmeiits. 
a. designation borne at an earlier injuries to private property of an aggra- 
liine liy a class corresponding to that of vated nature, committed M'ith tlie mali- 
flie piv'sent inajors-gmieral of an army, eious intention of injuring the iiMiier of 
Lrose, vol. i. p, •24.3.) such property. Tiie dilterent statutory 

inimtion is made of either lieu- provi'-ions against misehievous acts done 
|^‘nants-colonel or iiij|ors as tield-offieers M ilful iy and maliciously were moditied, 
^iwount of (^ucen Elizabeth s army as well as consolidated, by 7^8 Geo. 
Ireland (I GOD). Hut Ward, in his I V. e. 3 <», Mbiel. also contains a provision 
A iiinuid versions of 'Warre’ (I {>30), has r« ndering it immaterial whether the ma- 
-ivcn a description of the duties of the lice of the offieuder be agtiinst the OM iier 

•^ber class, umler name of serjeaiils- of i1h‘ property or ctliei’Mise. [Lam, 

I'l ijor, from which it appears that those Ciii.MiNAi..J 
uties were then nearly the same' as are 'The enactments in this statute witJi 
®x^ercised by the pre.sent majors of regi* rospe , t to the olltmce ol arson 
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repealed; and now, by 7 Win. IV. & I 
Viet. c. 89, § 2, it is felony punishable by 
death to set fire to a dAvellinji-lionse, any 
person being therein. [Law, Cuiminai., 
p. 189.] 

For the protection of shipping against 
malicious mischief several statntoiy pro- 
visions have been made. [Law, (hu- 
MINAI..J 

By 7 Wm. IV. & I Viet. e. v^9, § .■>. it 
is made felony punishable by death to 
exiliibit false lights or signals with inti nt 
to bring any slop or vessel into danger, 
or to do anything teiuling to the imme- 
diate loss or destruction of slnj)s or vessels 
in distress. [Law, Luiiminai.. p. 189.] 
And by the 4th section it is made felony 
punishable by death to st-t lire to, cast 
awa^y, or destroy any ship or vessel, (‘ither 
with intent to murder any persoji or 
whyrel)}' the life of any person shall he 
endangered. 

The legislature has in eertain cases 
given relief to persojis wlnse pn^jwrty 
lias been sui/ieet to petty bn.t wilful ag- 
gressions, by summary convielion ( 7 <8 

Geo. IV. c. .'»(), ^ J P before a justice of 
the pea<“>'. on whieh tie* op'- j.drr must 
forfeit and puy Miedi sum </f moiiry as 
shall appear to him a reasoiiahle compen- 
sation for th>* diiinage, iiijiirv, or spoil 
committed, not exceeding .'j/., to b«; paid, 
ill l^e case of private property, to tho 
pa’^ty aggrieved, excejd wln i’e such party 
is examined in proof of tlie ofietiee; and 
in such cases, or in the case of property 
of a public nature, or w herein any public 
right is concerned, the money is to be 
applied towards the eouiity-rati* or bo- 
rough-rate ; and if such sums of money 
together with costs (if ordered) are not 
paid either immediately or within .such 
period as the justice may appoint, the 
justici* may commit the ofi'emier to the 
common gaol or house of correction, to 
he kept to hard labour for any term not 
exceeding two calendar months, unh'ss 
such sum and costs be sooner paid. This 
enactment docs n^t extend to any case 
where the ]uirty trespassing acted under 
a fair and leasonable supposition that lie 
had a right to do liie act (‘i/inplained of, 
or to any trespass, not b# ing- wilful and 
malicious, committed in hunting, fishing, 
or the pursuit of game. 


By the 28th .section any person found 
committing any olfence against this act, 
whether punishable upon indictment or 
ujxni summary conviction, may be im- 
mediately apprehended without a war- 
rant, by any peace-ollicer, or the owner 
of the jjro])erty injured, or his servant, or 
any per.<on authorized h} him, and forth- 
with taken before some iieiglihouriiig 
justice of the peace. 

Thc.se smnniary proceedings before ma- 
gistrates must be coimncneed w itliin three 
ealemlar inontlis from the eoinmission ol 
the olfence. The capital felony of de- 
stroying ships of war is mentioned in 

r.ANv, (hil,WI\Al.. p. 18'.). 

All the other malicious iiijurics to pro- 
perty exci'pt those here emimerated arc 
non-eapilal felonies; and the punisliments 
for these .‘-everal otlimccs, and the statute.^ 
relating to them, are mentioned in Law, 
(huMiisAL, under* Keloniis, Non-eapital,’ 
and * Mi.sdenii’anonrs,’ j). 19*), 194, 19IJ. 
198, 202, 203, 200, 217). 

Tlie provi.sions of tin; law of France 
with res})e<*t to malicious injuries to pro- 
perty are to be fonjid in th<‘ .‘>rd seetioii 
of liv. iii, of the Code IViial, entitled 
‘ Destructions, Degradations, Dominagcs.' 
Capital punislmieut is inflict(;d only 
against those wlio set fire to ])uildings, 
sliip.s, warehouses, w ood-yards (ehantiers). 
forests, underwoods, or crops growing or 
cut (tow n, or to any coinbiistihlc matter 
placed so as to communicate fire thereto. 
.Minor otl’ences in forests are provided for 
hv titre 12 of the (.\)de Forestier. 

MANCITIUM, MANCIFATIO. The 
rigid apprehension of these terms is of 
some importance to those who study 
b'onian authors. The following is tlie 
di’seriptiou of Mancipatiu by Gains (i- 
119, (See.): — “ Mancipatio is a kind ot 
imaginary sale, and is a. peculiar privilege 
of Koman citizens. It is effected in the i’ol- 
lowiu|| manner: — There must* pn* 
sent not tinver than Jjjjjp witnesses, b’oniau 
citizens, of full age,lrad also another per- 
son, of the same class and couditiom If 
hold the brazen scales, who is called 
prns. 'flu? person wdio receives in m(Vi' 
ei/jm, taking hold of the thing, says, ‘ I 
alfirni that this man is my property, ac- 
cording to Quintal Law', and I have pm'" 
chased him with this money (a^s) 
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these brazen scales.' Me then strikes the 
scales with a piece of money, and gives it 
to him from whom he receives in. viancipio 
as the price. In this manner both slaves 
and free persons are maiicipated, as well 
as animals, which belong to the class of 
things tnanripii, or mancipi, such tis oxen, 
horS(‘s. mules, asses; lands also (pricdia), 
as well in the city as in the country, 
which are of’ the class wancipiy such as are 
the Italic lands, are inancipated in the 
same way. 'I'lie inaiiclpatlo of lands 
diflers from that of otlier things in this 
respect only, that persons, whether free 
*)Y slaves, cannot be inancipated unless 
they are prc^ent, it being necessary that 
he who receives in mtincipio slionld take 
hold of that wliieb is given liiin in man- 
< ipin : whence in fact comes tiie term 
mancipalioy signifying that the tiling is 
taken (^capitnr) liy the hand (inanu) ; "hut 
it is tlie practice tomancipate lands wliieh 
are-at a distance.” 

in this passage, (iaius describes gene- 
nily wbat “maneipati” is, and by im- 
pliontion, M'bat things admit of ‘‘man- 
cipatio, ’ or, in other words, wliat tilings 
arc ‘ muncipi.” lie was led to these re- 
marks by that part of the subject matter 
of his text which treats of the rights of 
persons, or tilotus ,* and Jic prel’accs his 
description of “ mancipatio ” by slating 
llmt all children who are in the power of 
their parents, and the wife >vlio is in tliat 
peculiar relation to her husband Avlien sin- 
is said in jimiin i:iri cs.sc [Maiiuiaok, h*o- 
man I, arc thfliigs muncipi, and may be 
niaiieipatcd in the same Avay as slaves, 

! Adoption.] 

All things, as subjects of ovriicrship, 
'were either “res maiicipi” or “res uec 
mancipi:” and tlierc is, observes Gains 
(il 18, &c.), “ a great dill’oreiiec between 
tnings ‘mancipi ’ and things ‘nee man- 
eipi.* Xhe latter can be alienated by 
hare tradition or delivery, if tliev are 
things corporeal, aitfl therefore susci'ptible 
or delivery. 'I'hiis the jiroperty in a gar- 
ment, gold, or silver, may be transferred 
bare tradition. Lands in the pro- 
vinces may be transferred in the samci 
Thus “ mancipatio ” was the 
pi-oper tenn for exjiressing sale or trans- 
f t‘ of things “mancipi;’' and “ traditio’* 
or expressing the transfer of things 


“ nec mancipi. ” (Ulpian, Frau. tit. 

19.) 

The mancipatio was that form of trans- 
fer of Avhich we find similar examples in 
the early liistory of most countries, and 
implied originally an actual seisin of the 
thing transferred. No Avriting being n*- 
'luired, it was necessary tliat there should 
be some evidence of tlie transfer, and such 
evidence Avas secured by the mode of 
transfer wliich the law rcquireil. So far 
as relates to land, mancipatio in its origin 
may be presumed to liaA'e been equivalent 
to Ilie“ feollhient Avith livery of seisin. 

I Kkoi fmkni’.] 

There Avas another mode of alienating 
things “ nianeipi,” by the form called in 
jure nssio, Avhich, according to Ulpian, 
AAas applieal»lc also to things “nec maii- 
cipi.’' 'fhe ihi jure crs.vm was a fictitious 
action ludbre a comp(*tent magistrate at 
ivonie, or a pnetor, or before a piacses in 
a province. 'I'hc purchaser claimed the 
thing as his, and the seller cither ac- 
knowledged his claim or made no de- 
fence, upon Avhich the magistrate gave 
judgmeut for the purchasc'r. This form 
wa.s in effect and Avas called ‘ Icgis actio.’ 
((Jaiiis, ii. 21.) Its great resemblance to 
the fictitious suit formerly in use in onr 
own system, called a P'ine, might lead to 
the eonjectnre that the notion of a Fine 
was taken by the early practitioners in 
onr courts from the Komaii LaAv ; and 
that this hypothesis is exceedingly pro- 
bable Avill be the more apparent, the fur- 
ther any person examines into the connec- 
tion between the early English and the 
lloman Law. The in jure (ussio lias ap- 
parently a closer resemblance to a Fine 
than the trnnsactio of the Komaii Law , to 
Avhich some writers would refer as 
origin of the Fine. 

Maueipatioy as Gains observes (ii. ‘if), 
was more in use than the in Jure erssioy 
inasmuch as it was easier to transact the 
Imsincss with the assistance of a few 
friend‘d than to go before a piictor, or 
a praoses. 

Easements (jura pradionnuy otherwise* 
called fiervluitrs) could he transferred in 
the CAse of lands in the city only by tlie 
cessiojin jnre ; but in tlie case of lands 
in te^iiitry, also by mancipatio. Hut 
this ^^iwatiou applies only to Italic 
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lands; in the provinces, rights of this 
kind, such as right of road, of convey- 
ing water, &c., were matter of contract. 

fEASEMKNT.] 

MANDA'MUS is a writ by wlsich tiic 
Court of King's IJcncli, in the name of 
the reigning king or queen, commands 
the party to whom it is addn^ssed to do 
some act in the performance of which the 
prosecutor, or person who applies for or 
sues out the writ, has a legal interest; 
that is, not merely sucJi an interest as 
would be recognised in a court of equity 
or in a court of ecclesiastical jurisdiction, 
but an interest cognizable in a court of 
common law ; tiie right must also be one 
for the enforcing of \v])ieh the piwcntor 
has no other speeifie legal remedy. Tims, 
a copyholder can transfer or alien his 
customary tenement or estate [(‘oev- 
Hon)j in no otluu* manner than by sur- 
remiering it into the hands of the lord t)f 
the manor to tiie use of the purchaser or 
surrenderee. The courts of common law 
formerly took no iiotiee of the right of 
the surrenderee to call upon the lord for 
a grant or admittance, and the court of 
king’s '>encli therefore left the party to 
seek his remedy in a court of equity, ami 
w'ould not iiitiu'fere by granting a man- 
damus. Ihit th(j obligation on tlie part 
of the lord to admit the surrenderee is not 
merely an equitable liability, because this 
mode of tranferring pr()})erl y ol* this na- 
ture is founded upon aneiemt custom, and 
rights dependent iijion eust<mi are matters 
of common-law cognizance. Of late 
years the court of king’s bench appears to 
have taken this view of the subject, and 
has awarded writs of mandamus in all 

f ses wdicre tlio lord lias ivfu.**^! to admit 
e party to whose use a surrer.der of 
The cojiyhold has been made. Again, the 
duty of paris^ii^ners to assemble in ve.stry 
for paruchial objects, whether those ob- 
jects be of a temporal or sjiiritual nature, 
is a common-law duty, and a mandamus 
will he granted to compel the parishioners 
to me'jit, Jiui v* hen they are met. the 
povMT oj* the cou»’t to int::rferc further 
by mandaiiius d. r*< nds upon the nature 
of the act wliieh t.iu pa: . shioners have to 
do. If the po visions ’ a statute are to 
he jearried into (ixecutioii, the act to be 
do#, whatever its nature, is dDhsidered 


a temporal matter, because the construc- 
tion of statutes belongs especially to 
the courts of common law. Ijiit if the 
object for wdiich the vestry are assem- 
bled be one purely of ecclesiastical cog- 
nizance, as the setting up of bells, the 
purchase of hooks or vestments necessary 
for divine service, or the making; pro- 
vision for the repairs of the fabric of the 
church (deliinpicncics in which matters 
are punishable by ecelesiaslieal censures), 
the court of king's l)«*iu*h, has no juris- 
dietjun. Again, tlio court can by rnamla- 
mus compel the visitor ofan eleemosynary 
f()un(lati<!n to hear an appeal, hut it has 
no further anthoiity than “to put the vi 
sitorial power in niofion.” Itc.iunot com- 
pel him to do any S] eel fie act as visitoj'. 

'I'he term “ mandamiis” (, we coininaiai ■ 
is found in a great variety of writs, iual 
those usualiv distinguislu d by this nanif 
by the ohl law writers are totally ditfor- 
eat from the nuxh'rn w rit of mandamus, 
wliieh appears to he nothing more tl^an 
theancient “ writ of restiiution” enlargvil 
to embrace a great variety of ob^iifcCtf>. 
that writ bedng atlapU'd inei ely to tlie pur- 
pose of ivstoi ing ;i [larty to an olliee from 
which lie has been imjnslly removed. 

The writ of mandamus is now granfctl 
not only to restore a man to an otliee from 
whicl) he lias been wrongfully amoved, 
hut also to admit to an ofliee to which tlu- 
party has been duly elcv’ted or ;q)p()i«ttcd. 
It lies for a ma}or, recorder, aldennaii, 
towu-eouneillor, common-eouneilman, 
burgess, and town-clerk, -for a prelvn- 
dary, master of a free-sehool, parish-clerk, 
sexton, and seavengi'r, — to hold a conrf- 
baron, court-let't, or a borough court of 
record, — to justices, to do an act within 
the scope of their autliority, and which 
will not subject them to an action, -fo 
re.store a graduate in a university to <lc- 
grees from wliieh he has been suspended - 
to a corporation, to pay poor-rates wherv 
they have not sufficient destrainable pr^*' 
perty, to jiarish officers, to receive a dt" 
serk'd infant, — to permit inspection of do* 
cumeiits of a public nature in whicli the 
party is interested,- to appoint overscert' 
of the poor, — to swear in churchwardens 
— to procctid to the election of a corporot^- 
officer, — to grant probate or letters or 
administration,— to affix the common r* ni 
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to an answ(*r agreed to by the majority of 
the memb(*rs of a corporation aggregate, 
— and to allow a poor-rate, in which case 
the rule for a inandauius is absolute in the 
first instance. 

M'he mandamus is said to be a preroga- 
tive writ ; by which is meant, — eitlicr 
that the poM (o* to award it is not dele- 
gated by the crown to the ordinary judges 
hetw'emi party and party, thtit is, tlie jus- 
tices of tin* common pleas, hut is reserved 
for that court iu which the king is snp- 
postnl to he ])crsoiially present,-* oc that 
it is a writ of grace and favour, granted 
according to discretion, and not a Avrit of 
right, that is, not sucli a writ as tin* party 
applying for it has a riglit to call upon 
the court to issue under the clause of 
Magna (diarta l>y whiidi tlie king hinds 
himself not U) refuse or dtday justice or 
right. 

In order to obtain a iMandannis the a])- 
plieaut lays before the ci)nrt the allidavit 
of himself or of others presenting the 
facts upon wliioh his right and ititer<‘St in 
the tiling to be done, and his claim or title 
to the remedy, are foumled. Upon tliis 
application the court, if it sec a ])r(»bablc 
cause tor interfenmee, grants a rule call- 
ing upon the inrty against whom the writ 

prayed, to show cause why such w'rit 
should not he awarded. At the appointetl 
tiiin* tlie party so called n])on either doch 
not appear, in wliicli case tlie rule is made 
absolute, and the mamlnnius is awarded 
as pray<‘(l, or he appears and resists the 
rule, (^itlierliy insisting njioii the insulli- 
cieiicy of the facts disclosed, by theaflkhi- 
vits upon which the ride was obtained, or 
by producing otlicr alfidavits which give 
a ditlerent aspect to the transaction. If 
the resistance be cftectual tlie rule is dis- 
charged ; if not, the mandamus is 
awarded. 

Tlie writ, in the first instance, issues in 
an alternative form, requiring the party to 
do the act, or to show why he has not 
done it. The party may tliereforc make 
a return to the writ saying that he has 
Jnit done the act required for such and 
such reasons. Where tin* reasons re- 
turned are insufficient in law, the court 
<^|uasli(?s the riJturn, and awards a peremp- 
tory mandamus requiring the party abso- 
lutely, and without allowing him any al- | 


ternative, to do the act. Where the an- 
swer is apparently sullicient, the manda- 
mus is at an end ; and if the statements 
are nntrne, the remedy is by action on the 
case for a false return, though in order to 
avoid expense and delay the party is 
allowed in some cases, by the statute 0 
Anne, c. ‘JO, and nosv in all cases, by 1 
Will. IV'. c. ‘21, to engraft an action upon 
tlic mandamus itself by traversing the re- 
turn, that is, by putting in a plea contra- 
dicting the allegations contaiiu*d in su< li 
return. (Comyns’s Ovjcst; Selw'yn’s iWini. 
PritiK : I Viet. e. 78.) 

MANDATAh’IUS. [Aoint.] 

MANOli. ( j\Jann'iui»). At tlie time 
of the Norman conquest manerins or 
maneriiim (from muien:, to dwell) de- 
noted a large mansion or dw'elliiig. The 
“ inanerinm*’ of the Exchequer Domesday 
is the “niansio'’ of the Exeter Domesday, 
each being therefore the ecjiiivalent of the 
Anglo-Saxon or French term used by the 
ollieers wdio made the survey. In France 
the eorrespouding word “ maiioir” has 
never acipiired any other signification 
than tliat of a mansion ; and an estate 
possessing the peculiar incidents of an 
Kngli''li manor never becuiiie so common 
in France as to require a specific name. 

The nuKlern English manor derives its 
origin from suhinfeinlation [FiuniAi. Sys- 
tkm], as it existed before the modifica- 
tions of tlie system of tenures introduced 
in 1220 by Magna (^harta, and the still 
more important alterations made in 121H) 
hy “Tile Kings Statute of Imying and 
selling [.aiids,” eommencing with the 
words “ Quia Emptores Terrariim,” and 
in 1324 hy the statute ‘ De Prmrogativa^ 
Regis," liy wliich statutes, the process of 
suhinfeudatioii, or of granting land in 
fee-.sinipl(% to lie held hy tlie gi'antee as a 
tenant or vassal to the grantor, was 
sto])ped. 

Where a snhinfeiidation made by A to 
H extended to the whole of .Vs land, no- 
thing remained in A but a seigniory with 
the ordinary feudal ineidents ot tenure, 
togetliev with such rents or other services 
might have been reserved upon the 
' creation of the snbtennre. This interest 
ill A was a seigniory in gross, that is, a 
seigniory held hy itsell, unattached to ain 
land, an incorporeal seigniory, termed by 
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the French feudists “un fief en 
iiut in the case of subinfeudation of part. 
of the land, the ordinary mode of pro- 
ceeding was this : — A, a large proprietor, 
liaving a mansion and land at Dale, cre- 
ated a subtenure in a portion of his land 
by granting such portion to H and his 
heirs, to hold of A and his heirs, as of 
A’s maneriuni (mausioiO of Dale, which 
words created an implied condition that 
B should perform the service of attend- 
ing, with the other tenants of A holding 
by virtue of similar subinfeudations, at 
A’s halmote of Dale, that is, at A’s court 
meeting in the hall of A’s mansion at 
Dale (afterwards called A’s eourt-l)aron 
of his manor of Dale), for the [)Lirpose of 
deciding judicially all <lispiites among 
A’s free tenants holding of him hy tlie 
•same tenure as ]], in respect (d‘ their lands 
so lioldeii, and also all actions bi'onghi 
by persons claimiii^ such lands. 

Upon this subinrcudation being effected, 
A would continue to be the owner of the 
mansion of Dale, and of that part of the 
land of Dale, of wbioli he had nuub* no 
subinfeudation, in demesne ( in dominict) 
suo,^ — as his owji imnnMliate proprrt} ; 
and he would have the seigniory of lands 
of which B and otliers had been sid)- 
infeoffed, as a seigniory appendant or 
legally annexed to the mansion of Dale, 
and to the demesnes of Dale, of which 
the mansion formed part. 

This conjoint or complex estate, Uiking 
its denomination from tlie mansion ( ma- 
nerium), which w ’s considered as its 
head, and which, in the langnuige (»f the 
Year Book of c. 14, Kdward II. (May- 
nard, 42b), “drew to itself all the appeii- 
daiicies,” by degrees acquired the name 
of Maneriuni or Maimr. 

% A Manor therefore e/vV/o/r/Z/y consisted 
of lands in demesne, njjon M’liicdi the lonl 
had a mansion, and to which lands and 
mansion, ami more especially to tlie 
latter, there was appendant a seigniory 
over freeholders ijualificd in respect of 
rjuantity of cs(rt<' ( i. e. hy a leuaiicy for 
life at th(‘ least, if not a tenancy in fee- 
simple ;, and ^nllieb nf in point of iiuuiher 
to constitute 4 ^pouif baroi. These free- 
holders werMlalled vaeasors, and their 
\stai^, “ tendmi«ntal lands,” i.e. lands 
gr^^d out in Umue, to distinguish 


them from the lord’s demesnes. These 
temmiental lands, anciently known by the 
denomination of vavassories, though held 
of the manor and within the seigniory 
(or, as it was usually termed, within the 
fee) of the lord, were not considered as 
part of the manor; Init the services issu- 
ing from such tenemental lands were 
part of the manor and essential to its 
existence. 

Afterwai'ds it was suflicient if the site 
of a mansion at which tlie services liaii 
heeii reserved, or, as it was called, the 
site of the manor, fornu'tl part of the de- 
mesnes ; and, at last, this vestige of tin 
origin of the name of the estate was dis- 
pensed witli, and if the lord retained any 
portion of tlie land, so that tliere would 
be some demesnes to wbieb the seignior} 
over the fn'ehold ti'iiants of the manor, 
and the services rendmvd by tliem, miglii. 
eontinut* to be appendant, the eomponnd 
estate called a manor was not dissolved, 
whether it could lu^ showm that a man- 
sion had ever stood on the part of the 
demesnes or lands retained or not, aad 
even if the lord had alii'iu'd and severed 
from liis dinnesnes the spot on which the 
mansion had once stood. 

A Manor is commonly said to consist 
of deiinsnes and services, which have 
l»«*eii called the “ material causes hut 
other things may also he meinbt*rs and 
parcel of a manor. 

1. 'I'lie demesnes are those lands within 
the manor of which the lord is seised. 
/. #•• of w hich he has the freehold, whether 
they are in his ow n oceupation, or in that 
of his tenants at will, or his tenants fir 
years, 'riie tenants at will have either n 
common-law estate, liolding at the joint 
will of the les.sor and of the lessee, ora 
customary e.state, holding at the will ot 
the lord according to the custom of tjic 
manor. [(aipvhoi.d.J Tlie tenancy for 
years of lands w ithin a manor is, in mo- 
dern times, usually a common-law estate. 

2. 'Hie services of a manor are, the 
nmts ainl other services due from 
hold tenants hoJdingof tlie manor. 7’hcse 
services are annexed or appendant to tlie 
seigniory ovin* the lands holdeu hy 
freehold tenants. The lands holdeii hy 
tile freeholders of the manor are holue i 
ff the manor, but are not wiihiih ' ' 
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pared ofy tlie manor, though within the | 
lord’s fee or manorial seigniory. 

(>)pyholds, being part of tlie demesnes, 
are*not held of the manor, but arc williin 
and parcel of the manor. 

3. Hut though a perh^ct legal manor 
cannot exist without dmnesiies and ser- 
vices, other incorporeal hereditanumts, 
whicli are not services, may be parcel of 
tlie manor, as advowsons, rights of com- 
mon, riglits of M'ay, and other things. 

In general, no person can holi^ courts 
of justice, except under autliority derived 
iVom the crown, eitluT by ac'tnal grant or 
by prescription ; ami the crown may at 
any time issue pi’ociiss for the purpose of 
iuhtitnting an iiujuiry by what authoritY 
(juo \varranto) a subject holds a court 
of justice*. It is a distinguishing feature 
of the fvunlal system, to make civil juris- 
diction iKTcssarily, and criminal jurisdic- 
tion ordinarily, oo-exteusive wdth tenure; 
and accordingly there is inseparalily in- 
cident to every manor a (ronrt-baron 
curia baromim ), being a court in which 
tin* freeholders of the manor are tin? soh* 
judges, hut in which the lord, hy liimself, 
oi more commonly hy his steward, pre- 
sides. d’he jurisdiction of the eonrt-haroii 
extends over all personal actions in which 
the debt or damages sought to he reco- 
vered are under 40.v. ; and real actions in 
respect of lands held of the manor coulil 
not have lH?en brought in any other court, 
except upon an allegation that the l(»i<t of 
the manor had in tlie particular instance 
granted oi^ aliandoncd liis court to the 
king (quia dominns remisit eiiriam j. 'I'o 
a quo warranto therefore for holding a 
court-baron, it is a sullieient answei’ — 
that the ilefendant has a manor. As this 
court was essential to the due administra- 
tion of justice iu (jiieslions resp<H*ting the 
t ight of property held of the manor arising 
amongst the lord’s tenants, tliere could 
tiever have been a ptirfect manor without 
a sullieient nnmher of freeholders to con- 
stitute tin* court-haron, which number 
tjttist consist ol’ three, or two at the least; 
ttiree Ixung necessary where tlie litigation 
t^as between two of tlie freeliolders. "I'lie 
practice, which prevailed in France, &e., 
ot ^mrowimj suitors from the court of the 
*«rd paramount, to make up a sulUciciit 
^mmber of freeholders to constitute a 


court, does not appear to have been 
adopted in England. 

4. Some things are popularly supposed 
to be incident to a manor, which have no 
necessary connexion with it. Thus the 
ownership of wastes within the district 
over wliich the manor extends is fre- 
quently called a mancrial right, though 
the right and interest of the lord in 
wastes, over which no acts of ownership 
can be shown to have been exercised by 
him, restii i*ntire!y upon the jiresumptioii 
in favour of tlie lonl, arising out of the 
circumstance of his being the present 
owner of the demesne lands, and the for- 
mer owner of the tenemental lands whicli 
adjoin such wastes. The same presump- 
tion w’onld arise in favour of any other 
owner of an extensive district. It is 
however true that lords of manors in 
their original grants, both to tlieir free- 
hold and to their copyhold tenants, usu- 
ally reserved the -waste lands, giving to 
the freeholders and copyholders merely 
rights of common over wastes. Hence 
it arises that, in point of fact, manors, in 
proportion to their extent, fivipiently con- 
tain a much larger portion of wastes than 
otlier estates. From tliis cause, and from 
the circumstance of manors being gene- 
rally large pro]K‘rties in the haiiils of the 
nobility and gentry, si*veral statutes have 
givt*n to lords of manors privileges iu 
respect of game, and the appointment of 
gamekeepers, wliich otlier estates, though 
tliey may be of greater extent and value, 
do not enjoy. [(iAMi; Laws.] Hut ex- 
cept. ill particular eases in wliich a free- 
ebase, free- w arren, or legal park is, by 
royal grant or prescription, annexed to 
u manor, the lord of a manor lias no pri- 
vilege, in respect of giime, beyond wliat is 
given him by these modern statutes. 

(\>pyhohls are a common incident to 
the demesii(‘s of a manor, but tliere are 
many manors m w’hich this species of 
tenure does not ajqiear to have ever 
exi'ited, and many more in which it has 
been long extinct; and thongli there are 
now .no copyliohls imcouuected with a 
manor, the custom of demising hy the 
lord’s rolls appears to have formerly been 
common to every lovvl or freeliolder w'ho 
had demesnes which were held in villen- 
age. So the right to have a court-Ieet is 
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a royal franchise [Lket\ under which 
the grantee holds a court of criiniiial 
jurisdiction in the king’s name, over the 
resiants (residents) within a particular 
district. This privilege may he granted 
to persons who are not lords of manors; 
and where the grantee has a manor, the 
limits of the manor and of the leet are 
not always co-extensivc*. 

Since the statutes of Quia Emptori's 
and ])e Pnorogativa Regis no manors 
have probably Ix'c n created ; aiul it has 
been commonly said lliat no new' manor 
could afterwards he created. Put as a 
proposition of law this appears to he stated 
too iiroadly. 

Practically, however, no entirely new 
manors are now' created ; Ijut w here, 
upon the partition of a manor, ])art of the 
demesnes ami part of the services, includ- 
ing stiit of court of a snllicieiit numher of 
freehold tenants to constitute a court- 
baron, are assigned to one parcener, joint- 
tenant, or tenant in common, and other 
parts of tlie demesnes and scrvic(\s to 
aiiotJier parcener. c\:c., each party has a 
manor, u.d may hold a court-l»aron. It 
is also said that if a manor extends into 
.several [^townships, tli(‘ lord may create 
separate manors hy conveying the de- 
mesnes and servici’s in township A to one, 
and those in tow nshij) P to anolher. 

A manor is not destroyed by the loss 
of those incidents which, thofigli mem- 
bers, ami forming part of tl^e manor, are 
not, like demesnes and services, tin* “ ma- 
terial ^causes of a manor.” Nor w ill the 
legal existence of the manor ])e aflected 
by the alienation oi' part of the demesne.s, 
or by the alienation or extinction of pmL 
of the services, or by the extinctiem of 
all the copyliolds. But upon tlie aliena- 
tion of all the d(;mcsnes, or the alienation 
or extinction of all the service.s, the 
manor ceases. 

Manors in Anrient Demesne are those 
manors which, though now mostly in the 
bands of suhjer-ts, formed part of tljc royal 
thmiain at the turn' of the (%jiique.st, and 
are designat' d in Domesday as terra 
regis.” The per a!«arit\ ot these manors 
is, that there <;}xists in diem a particular 
class of tenants'posscssing certain eustom- 
ajy privileges, supposed,' by Lord Coke 
iind][others, to be '^^rived from the indul- 


gence of the crown in matters “ pertaining 
to the king’s* husbandry.” They were 
formerly ealled “ tenants in socage in 
ancient teimrc,” hut arc now ctunmonly 
known as “ tenants in ancient demesne,” a 
term not in itself very accurate, since all 
tenants witliiii these ancient demesne 
manors, whether eopyholdei'S or lease- 
holders, and even the loid himself, are 
strictly spe.'iking tenants in ancient de- 
mesne. In these enstomary temires the 
freehokl is not in the lord, hut in the 
tenant, who is therefore ealled a eustom- 
ary ft erl/olfi/r : and it does not appear t(. 
he necessary to tin* eomiimanci* of tlie 
manor that tliere sluaild hi? any other 
frcidiold tenants, tliougli lands may he 
hchl of a manor in ancient demesne hy 
the oniiuaiy freehold tenure, w hich lauds 
are called lands in iVank-fee hy way of 
distincnisliing them from the cnslomary 
freeholds held hy the t<‘iiants iii socage 
in ancient teijure, ’now callial *• tenants in 
ancient d< mesne.” 

Lord (.‘oke ennmerate.s six privileges 
as annexed for this [Kcnliar tenure. (4 
///•St!., Pac., Ahr., ‘ .Vneient Demense;’ 
Com., ^>///., * Anciimt Demense.’) 

A/attvrs in Jiorder ( oinillts. - -d'iie ex- 
posed state of the northern borders of 
Lngland, liable to hostile* incursions in 
time of w ar, and scarcely less in time,s of 
nominal p(*aee, created a [leeidiar specie' 
of tenure in flic manors in the foiu’ 
nortlieni counties. Persons holding h) 
ibis tenure are. called customary free- 
holders; though here ihv J'lirhuld is ir 
the lord, and the tiiubei* and mines be- 
long to him, ami not (as in the tenure 
ill ancient demesne) to the tenants; hid 
tiny are so called because they are al- 
io w(*d the privilege of passing their estate:-, 
as freeholders do, hy feoH’ment and livery, 
a privilege jierhaps derived from the 
irregularity with which the customary 
courts of the manor were held, and i’roin 
the necessity of allowing persons whose 
tenure of land and of life was so uncer- 
tain to make immediate dispositions of 
tlicir property. 

Manors, Assessio liable, a term peetdij^r 
to that part of the domain of the duke 
Cornwall which is situate within th^* 
county of Cornwall, consisting of sev» n- 
teen manors, namely, Launcestoni ^ 
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inaton, Tyntagell, Rcstonnel, Stoke- 
Climsland, ''rybcste, Ttnvington, Helstoii- 
Moreau, Tywarnhaile, Ponk- 
lu'th, P(Milyn, Kellaton, IK'lston-in-Trig- 
sliire, Jaskeard, Calstock, and 'I'alskydy. 

The earls and dukes ot* Cornwall, and, 
when ijo earl or duke, the crown, have 
sent IVoin time to time (commonly every 
seven years) certain ]>ersons commis- 
sioned to visit thi'si; manors in succession, 
and to n.s.sr.ss tln^ lord’s dtnnesnes, i.e. to 
let them at such rents and upon such 
ter JUS as might appear to them to he ad- 
vantageous to the duchy. The courts 
held hy the commissioners for the pur- 
pose of exercising the authority thus 
didegated to them were called assessions. 
or courts of (tsscssm/i. The course usu- 
ally wa.s to let the land until the next 
assession. I'roni the eon ventions (cove- 
nants or engagements) entered into hy the 
persons to whom those demesnes were so 
arnmted, the intei'f'st demised was called 
a temire /// rojirculioiie, and the tenants 
were sty led eon veal ionaries. 'I'hese de- 
nfi.st's were made both to freemen and 
villeins; the former being called free 
<‘onveiuionaries, the latter villein or na- 
tive conveiitionaries. The latter class 
appear to liave become extinct in the six- 
teenth century. 

Hy (l<‘grees the conveiitiouarv tenants 
oc(juired an inherital)le iutcu’c.Cf in the 
certai)Uy of the renewal oftlnn'r holdings 
in favour of tlieinselves and their de- 
scendants at each successive assession. 
The convficntiomiry tenant thus actpiired, 
like a coi)y holdcr of inheritance, an in- 
tere.st fretdiold in point of duration, with- 
out a freehold tenure. 

In conventionary tenements the mine- 
'•als belong to the lord, and not to the 
ciisiomary tenant ; as it was hold upon a 
tnel at bar in 1820, which lasted seven 
days ( }\oure v. JJrtfiton, 3 Mann, and Kyd., 

MAN.SION. [Manou.] 

^I VNSI.AMOIlTiai. [T.aw, Crtmi- 
Mi:ri)kr.] 

1^1 A NT I M 1 SS I ( )N . (Slav e.] 

INSURANCE. [Sums.] 

marines, men embodied to serve as 
soldiers on board of ships of war in naval 
* ; and on shore, in the event 

^ R descent being made ii])on an enemy's 


coast. In the Rritish service they also 
assist occasionally in performing some of 
the operations connected with the work- 
ing of the sliip ; they cannot however ho 
be sent aloft at the comimiud of a naval 
officer. 

Originally in this country, as well as 
in France, the national flee ts were com- 
po.sed of merchants’ ships, which were 
armed on occasion for war; and then 
there wn^rc no soldiers particularly de- 
stined for the naval service. The first 
troops of this kind in France were men 
skilled in the practice of the useful triules, 
who, when unemployed hy the govern- 
ment, lived on sliore on half-pay ; re- 
t'eiviiig only the full pay when called 
u])()ii to serve at sea. This regulation did 
not, how'cver, long subsist; and, subse- 
quent to tin* administration of Cardinal 
Richelieu, companies of marine soldiers 
have been constantly retained on full 
j>ay. 

Jt is not precisely known at what 
period distinct corps were appointed, in 
Jlritain, to tliis branch of the public ser- 
vice. Ill lOSl mention is made of the 
Duke of A’ork’s maritime regiment of 
foot; and in the reign of William III. 
several regiments were placed on the es- 
tahli.shment of. Jthe navy, hut these were 
suh.se<(uently disbandt'd. At tliat time 
the marine soldiers seem to have been 
retained as persons in training to become 
good seamen; and in Rurchefs ‘Naval 
History,’ (jiioted hy Grose (‘Mil. Antiq.,’ 
vol. i.), it is said that they w'cre dis- 
charged from the regiments and entered 
on tlie ship’s hooks as foremast-men as 
soon as they became qualified to serve as 
such. 

In the beginning of Queen Anne’s 
reign ( 1 7<»2), six regiments of maritime 
soldiers were raised ; and among the re- 
gulations concerning their .‘Service it is 
stated that t!ic\' wu're to be quartered, 
when on sliore, near the principal sea- 
ports. Whether at s(‘a or on shore, they 
were to be paid at the same rate as the 
land forces, and the same deductions were 
to he nruh* for clothing. At sea they 
were to be allowed provisions equal in 
every' re.spcot to the shares of the seamen, 
without suffering afiy diminution of pay 
: d that account. 
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In 1749, the then existing regiments of 
marine soldiers, ten in number, were <lis- 
banded ; and six years afterwards, on the 
recommendation of Lord Anson, there 
were raised 130 companies, consisting in 
all of above oOOO nnai, who were put 
under tlie immediate command of the 
lords of the Admiralty, and whose head- 
quarters were appcnnted to be at Ply- 
mouth, Portsmouth, and Cliatham. The 
corps of marines, as it was tlien ealled, 
has sul)sequently been considerably in- 
ereased ; in 1709 it numbered 18,ooo 
nen ; and during the late w’ar its strength 
amounted to about •JO,tK)(t men. An ad- | 
ditional division was, l)y an order of 
council in 180r), (.•stal)lished at Woolwich ; 
and there are two companies of marine 
artillery, whose liead-ipiarters are at 
Portsmouth. 

The marines are now clothed and arm(*d 
in the same manner as the infantry of 
the line, and, like all the otiu'r royal regi- 
ments, their scarlet uniform has blue fac- 
ings. In an engagement at sea, th<*y 
annoy the enemy by a fire of muskt trv 
from the tops and deck; and they r<‘pel 
with the bayonet any attempt to hoard the 
ship. The gallant Jnllies, as the marines 
are familiarly ealled, have often distin- 
guished themselves when acting on shore ; 
and their meritorious services at tlu* tak- 
ing of Belleisle fl761), in the battle of 
Hunkers Hill ( 1775), in the defence of 
Acre (1799), ami in 1837, under I.,ord 
John ilay, on tlic coast of*Si>ain, iuive 
earned for themsi']\<'s a lasting reputation. 

The royal coips is commanded by a 
lieutfmaiit and a major-general, nlm ur(‘ 
naval officers holding, in addition ro their 
rank as such, those military titie^, 9’here 
are also four colonels-commandant of 
divisions, besides four colonels ami second 
commandants. iSo commissions in the 
corps are obtained by purchase ; and the 
officers of marines rise in it by seniority, 
as high only however as the rank of colo- 
nels-commandant. 

MARITIMI' LA W. [ \i»iTnAi/ry 
CoiTRTM; f,,Tr.RN.-\ f foNAL LaW.J 

MARKED'- in ! tw I iTin mfirvatunij a 
public place and fi ved time for the meet- 
ing of buyers and seUe.- . A legal marked 
can exist only l>y virfue of a eiiarter from 
the cafown or by immemorial usage, from 


which it will be presumed that a royal 
charter once existed, although it can be 
no longer produced. A market is usually 
granted to the ovvner of the soil in which 
it is appointed to he ludd, wlio, as such 
gTantee, becomes the owner, or lord, of 
the market. In upland towns, that is, 
towns which, not being w-alled, had not 
attained the dignity of boroughs, markets 
were frequently granted to lords of ma- 
nors; hut in walled towns or boroughs, 
jiartieiilarly in such as witc incorporated, 
the ownership of tin* soil Iniviiig U''U;dly, 
by grant from tin* crown, or other lords of 
uliom the lioroiigli w^as originally boblen, 
been vesteil in the ineor]»orated burgesses^ 
the practice has eommonly been to grant 
markets totlie municipal Iwxly. 

d'he prerogative of conferring a right 
to hold a market is however subject t(' 
this limitation, that the grant must not be 
prejudicial to others, more esp(‘eially to 
the owners of existing markets. In order 
that the crown may not lx* surprist'd into 
the making of an improper grant, the 
first step is to issue* a writ Ad ipiod dam- 
num, umlt'r wliieh the sheriff of the 
eonuty is to siiinmon n jury before him to 
inquire whether the proposed grant will 
lie to the damage of the* king or of an) 
of his su!'.j<-ets. This writ must he exe- 
cuted in a fair and open inaniu'r, and the 
sheriff is bound to receive evidence ten- 
dereel against, as well as in favour of, the 
grant. Hut. as the writ does not purport 
to afleet tiu* intt'rest eif any pe-rsoii in par- 
ticular, it is not Jieee‘ssary that notice 
.slionld be given of the time or place at 
which it is me*ant to be* exe^eiited. Not- 
witlistaneling a finding by the jury that 
the prope)se‘d marke?tM’ill not be iniuriems, 
any party who ce)neeive*s that his interests 
are aft’eeb'd by the grant wht‘n nrulc, 
wlieth<*r he appexired upon the^ iin{nir\ 
under the writ Ad quod damnum or not, 
may traverse the finding, or sue enit a 
writ of Scire facias, whicii, after reciting 
thealleg(‘d injury, calls upon the grante,‘e, 
ill the iiauKr of the eroAvn, to show cause 
why the grant should not he cancelled- 
If a new market be set up without iuiv 
gi’ant from the crown, the party is liable 
to be called upon by the croNvn by the 
writ of Quo warranto, to .show by wdiat 
warrant Ik* exercises such a fraiiclds*^’ 
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[Liberty] ; and he is also liable to an 
action on the case for damages, at the 
suit of any person to whose market, or 
to whose j)roperty, tlu; market so set up 
by the defendant is a iinisanee. A new 
market is pn'suined to be injurious to ano- | 
tluM* held within the distunce of tw^y ' 
miles, ev(m though it be on a different 
<Uiy; but this presumption may Ik.* re- , 
buttcil. 

Formerly markets were ludd ehielly on | 
Sundays and holidays, for the conveni- • 
t iiee of dealers and eusfomers, who were 
l-rouglit together for tlie ])iirpose of hear- 
ing divine service. Hut in 1*285, by 1.*', 
Edward I. c. 5, fairs and markets were 
forbidden to be held in churehyards : and 
in by 27 Henry VI. e. .5, all show- 

ing of goods and merchandise, except 
lu'cessary ^ictuuls, in fairs and markets, 
was to cease on the great festivals of the 
cliurcli, and <ni all Sundays except the 
|■ourSunda}s in harvest. The hoUEmg 
of lairs ami markets for any purpose on 
aii> Sunday w as prohibited in l(i77, by 
2!l (diaries II. c. 7. 

'I'he grantee of a market lias a court of 
I'cconl called a court of pie-pow der { pieds 
pouldreiix, ‘ dusty feet’), for the firoinpt 1 
<leei''ioii of matters arising in the market. I 
Such a court heing considered nee»*ssary 
i'or the expedition of justioe ami for the 
"Uppori of tlic market, the po\\er for 
Imiding it is ineident to a gniiit of a mar- 
ket, evt n (hough the royal letters patent 
i-y which tlic grant is made lu* mitirely 
•il'Mit on tke subject. 

Sale- ill markets may be of goods 
actually brought witbiii tin* precincts of 
the market, or of goods not so brought, 
(hiods not within the firecincts of the 
niarkct are sold sometimes by sanijile, 
^niin'timcs without sample. Where goods 
are usually brouglit into the market for 
‘'ale. it is incumbent on the lord of the 
aiarkc't to take eare that <*very thing be 
>*<>1(1 by eorrect and legal weights and 
nicasures. 

f ur the security of di*alings in markets, 
contracts were foriiicrly reipiired to be 
uiiule in the preseiiee of an olliccr ap- 
pointed for that purpose by the lord of 
(be market, lor which service he received 
“anu the biiy(‘r a small rciiumeration 
called market-toll. 


7 ] 

It is a rule of the common law that 
every sale in market-overt (open market) 
transfers to the buyer a complete pro- 
perty in the tiling sold ; so that however 
defective the title of the vendor may be, 
that acquired liy the vendee is perfect, 
even where the property belongs to a per- 
son who is under legal disability, as an 
infant, a married woman, an idiot, or a 
person in prison or bi'yond sea. In the 
city of London every shop is market- 
overt for goods usually sold there. 

Hut this rule is subject to certain ex- 
ceptions. A sale ill niarket-<3vert does 
not aP'cet the rights of the crown ; nor 
does it aifcct the rights of others, unless 
the sale be in an open place, as a shop, 
and not a warelioiise or other private part 
of the house, so that those who go along 
cannot see what is doing ; it must not be 
in a shop with the shop-door or windows 
shut, so that the goods cannot be seen. 
Tlu* articles bmight must be such as the 
party usually deals in. The sale must be 
; witlioiit fraud on the part of the buyer, 
and without any knowledge on his part 
of any w ant of title in the vendor. If the 
.seller acquire the goods again, the (*ffect 
j of the sale in barring the true owner is 
> defeated, d’here is no transfer of pro- 
])ert\ if tlu* goods are given or paw*ned ; 
, and if sold to the real owner it is not a 
; contract of sale. The sale must be be- 
i twe(*n sunrise and sunset, and must be 
' commenced and eoinpleted in the mar- 
ket. 

Hy 2 1 Henry \ III. c. 2, ‘ If any felon 
rob or take away money, goods, or chat- 
tels, and be indicted and found guilty, or 
otherw ise attainted upon evidence given 
by tlu* owner or party robbed, or by any 
orlu*r by their procun nieiit, tlu* owner or 
party robbed shall be restort'd to his 
mom y, goods, or chattels.’ Since this 
statute, stolen goods, specified in the in- 
dicimcnt. liavt, upon the conviction of 
the olfender, hei'ii restored to the prose- 
cutor, notw ith.standing any sale in mar- 
k( t-overt. 

As stolen horses can easily be conveyed 
to distant markets, the legislature has 
frequently attempted to protect the owaier 
against the consequences of a sale in inar- 
hetKivert. l^y 2 and 3 Philip and Mary, 
t. 7, ‘ No sale of a horse stolen binds the 
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property, unless it stand or be ridden an 
hour togetlier between ten o’clock and 
sunset, in an open part of the market, and 
all parties to the bargain come with the 
horse to tlie book-keeper and enter the 
colour, and one mark, at the least, of the 
horse sold, and pay tlie toll, if any due, 
or else a penny.* The ‘.U Klizubeth, c. 12, 
contains luimerous provisions on this 
matter. 

By 1 James 1. c. 21, ‘ No sale, exchange, 
pawn, or mortgage, of any jewels, plate, 
apparel, liousehold stutT, or other goods, 
wrongfully purloined, taken, robbed, or 
Stolen, and sold, uttered, deliviTed, ex- 
changed, pawned, or done away, within 
London and its liberties, or Westminster, 


1 vmrkgraf (margrave), which is “ lord of 
I the marches,” or according to the German 
! form, of the “ mark.” 
j 'riiere were no English maiapiises be- 
i fore the reign of lliehard 11. In the 
! reign of Edward 111. a foreign marquis, 

! th4p marquis of Juliers, was made an 
1 English peer with the title of earl of 
! Cambridge, and this eiremnstanee pro- 
bably suggested to King llielrard the iu- 
; trodiietioii of tljis new order of nol)ility. 

; 'iJ’.e person on whom it was conferred 
Avas liis great favourite Kobert de Vere, 

I earl of (jxford, who was created duke 
[ of Ireland and marquis of Dublin in 
i But three }ears afkT he Aias attainted 
I and his liononrs forbitrd. 


or Soiitliwark, or within two miles of 
London, to any broker or pawn-laker, 
shall work or make any change or altera- 
tion of the proj)erty or interest.’ 

A market is goierally appointed to he 
held once, tuiee, or three times in a 
week, for tlie current supply of com- 
modities, mostly of j)rovisions. A large 
marked held oiii'cor tuiee a year is called 
a fair: and, according to Lord Coke, a 
large fair held cmee a year is a in.art. 

Falr.s have all the legal ineidents of 
markets, and are subjected to further re- 
gulations by 2 Edward III. c. 1.5, one ot 
which requires, that at tlie opening of the 
fair, proclamation be made of the time 
that it is to continue. 

MAliQLT; LETTERS OE. [Eia- 
VATI.t:K.j 

MARQUIS, a tirle of honour in Eng- 
land. i*er.sons who have tliis title are 
the second in the live orders of Eng- 
lish nobility: dukes are the first. The 
younger sons of inanpiises are addressed 
iis “my lord,” as Jmrd Henry Petty, 
Lord John ’I'hynne. 

All tith.-s of honour seem to liavt; been 
originally derived from oflices. The 
term marquis designated originally per- 
sons who bad the care of the marches of 
a cf)unti V. 'fhe word “ marches” is the 
plural of “imi'k, ” which in its poli- 
tical sn)s«^ signfi. s; “ homuiaries.” The 
“marches” in in tlie earlier 

period of our hisiory, were tin; lamls on 
the borders of Engla.id and Scotland, 
and' ‘England and Wab^. In Germany 
the corrwtponding lorm to marquis is 


In l.‘tb7 one of tiu' illegitimate sons of 
John of Gaunt was created marquis of 
Dorset, but he was soon dejwived of the 
title, and his son had only the earldom of 
Somm’set. 'i'be title of inaniiiis lU' Dorset 
Avas liowevef revived in the same family 
in 141‘b when also William de la Pole 
was made maripiis of Sull'olk, 

In 1-470 .loliu Nevil, tail of Nortlmm- 
b(*rland, brotlu'r to Richard \evil,ear] of 
Warwick, the king-maker, Avas made 
marquis Moiitaciite, but be was soon after 
slain at the battle of Barnet, and the title 
beeaiiu* lost. 

In 1475 Thomas Grey, earl of Hunt- 
ingdon, .son to the queen of King Edward 
IV., by her former husband, was made 
marquis of Doivset ; and in Maurice 
Berkeley, earl of Nt)ttingbaiii. was made 
iiianjnis of Berkidey. Henry VHI. made 
Henry (huirtenay, earl of Devonsbiiv, 
marquis of Exeter; and he made .\mit‘ 
Bohyn, a little befori* liis marriage with 
her, mareliioness of Pembroke. William 
Parr, earl of Essex, brother of Queen 
(’atlieriiie Parr, Avas created manpiis ol 
Northampton hy King Edward IV'. ; and 
William Powlett, earl of Wiltsliire, mar- 
quis of M'ineliester. 

All tlie.se titles bad IxTome extinct in 
1571, except tliat of marquis of Wineln s- 
ter. Tills title still eontinues in the male 
n'pre.^entalive of thg original grantee, 
though for a century or more it wa.s little 
heard of, being l().st in the superior title ol 
duke of Bolton. 

Queen Eiizalieth made no iicav marquis, 
nor did King James 1. till the fifteenth 



MARRIAGE. 


MARRIAGE, 


[ 319 ] 


year of his reign, when his great favourite, ' 
George Villicrs, was created marquis of 
Jhickingham. Charles I. advanced the 
earls of llt'rtford, Worcester, and Ncw- 


and prohibiting marriages is therefore 
not aliected by the superinduced religious 
character. 


castle to be marqiiis'v'S of those places ; 
and Henry Pierrepoint, earl of Kingston, 
was made marquis ol' Dorchester. 

Charles 11. advanced the earl of Hali- 
fax to be manpiis of Halifax in KbSii, 
and .lairu'S 11. made the earl of I’owis 
marquis of Powis in l(i87. 

A new ])ractice in relation to this title 
was introduced at tin* Revolution. 'Phis 
Avas the granting of the title of marquis as 
a secoiur title wlien a dukedom was con- 
ferred. 'Pirns when Schomberg was made 
'.lnk(‘ of Seliomberg he was made also 
marquis of Harwich; when the earl of 
'^hrew>bury was made <iuke of Shrews- 
hiirv he was also made marquis of Alton ; 
uid when tin* ('arl of lU'dford was made 
duke of Pedford he Ava^ also made mar- 
quis of Tavistoi'k. 'There were many 
other creations of this kind in the reipi 
of William III., and several of marquis- 
.it(‘S only. (.)f the existing dukes ten 
have manpiisates in the second title, 
which is home hy tin.' ehle.st son durin. 
die lif .* of tilt' father. 

'Phe only inanpiis avIio sits in the 
House of Peers as a inaiajuis, and whose 
•*!tle dales Ix-fore the reign of Ge«)rge 
nP, is the mar«iuis of Winchester. 'The 
otli. r marquises are all of recent creation, 
diough most of them are old peers under 
Ulterior titles. 

'I'he title sci'ins not to have heen known 
in 8cotlaiuf till lo'.i'.i, when marquises of 
ilimtlev and Hamilton were en'ated. 

MARUl AGld is a contract l>y which a 
man and a Avomaii enter into a mutual 
engig<‘rneut, in the form ])re.scrihed by 
the laws of the country in wliieli they 
'‘‘‘si<le, to live together as hnshand and 
^rife during the remainder of their lives. 

Marriage is treated as a civil contract 
'*ven by those Christians who regard it 
a sacrament, and as t \ pical <'f the 
juiion between (dirist and tlie eiuircli. 
The religious eliuraeter of the trausac- 
boii does not arise iiiiiil tliere has lu cii a 
yoiiqdeto civil contract, hinding nccord- 
itig to tl laws of the country in which 
thi' marriage eonUacted. The uutl 
ly of the bovereign power iii regulating 


Among Protestants marriage has ceased 
to be regarded as a sacrament, yet in 
most Protestant countries the entrance 
into the marriage state is accompanied 
with religious observaucis. Those are 
not, however, essential to a valid mar- 
riage any further than the sovereign 
power may have annexed them to, and 
incorporated them with, the civil con- 
tract. 

After the estahlishrneiit of Christianity 
it became usual to make the marriage- 
promise in the presence of the assembled 
\»eople, and to obtain at the same time 
llic blessing of tlu* priest upon the union, 
except when one of the parties had been 
married bi'fore, in Avlhcli case no nuptial 
benedietiou was antient^y pronounced, by 
Avhieb distinction it was jierhaps intended 
to intimate that second inarriagcs, though 
tolerated, were not approved by the 
churcli. So late however as the twelfth 
century, in a decretal epistle of Alexan- 
der III. to the bishop of Norwich, the 
pope says, “ W'e understand from your 
letter that a man and woman imitually 
accepted one anotlier witliout the pre- 
sence of any priest, and without the ob- 
servance of those solemnities which the 
.Vnglicaii church is wont to oliscrve, and 
that before eonsnmmation of this mar- 
riage he had contracted marriage Avith 
another Avoman, and consummateil that 
marriag< . We think right to ansAver, 
that if the man and the first woman ac- 
cepted one another de pra.'senti, saying 
one to aiuither, ‘ 1 aeeejit thee as mine, 
and i accept thee as mine,’ although the 
woiiteil solemnities Averi* not observed, 
and altliougli tlie first marriage Avas not 
eoiisummaleil. yet the woman ought to be 
restored to her husband ; since after such 
consent he neitiier should nor could marry 
aiu'tber.” 

Private marriagt's, designated ('/audes- 
liur marriaees by the eUrgy, ecAnliimed 
to he A^alid till the Goiineil of '.lh*eiit, 
wliicli, after anathematizing those Avho 
should say that private marriages tlu're- 
tofon^ contracted by the sole consent of 
the parties Avere void, decreed, contrary 
to the opinion of 50 prelates, that thence* 
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forward all marriages not contracted in 
the presence of a priest and two or tlirec 
witnesses should he void. This decree, 
being considered as a usurpation u[)on 
the sovereign power, which alone can 
prescribe whether any aiul what for- 
malities sliall be re(piired to be added to 
the consent of the parties in order to con- 
stitute a valid marriage, has never been 
received in France and some other Ca- 
tholic cotintries. 

A marriage was clandestiin* if con- 
tracted otlierwise tliaii in public, that is, 
in face of the church ; and it was called 
an irrajiilar Tuarriage if it was clandes- 
tine, or if, though not claiKle;>tinc, it was 
contracted without the bcuiedietion of a 
priest in the foian prescril)ed hy the 
rubric, the intervention of a priest having 
latterly been rctiuired in all cases, even 
though one of the parti<'S Avtuc a w idower 
or a widow. (^landestiuity and irregu- 
lai:ity subjected the parti<.'s to ecclesias- 
tical censures, but did not aJleet the vali- 
dity of the marriage. 

The decrees of the (\)uiicil of* 'i'renl 
bad no force in liugland. A marriage 
by mo. c consent of y)arties, until the 
passing of the IMarriage Act in 1 7r>.‘>, con- 
stituted a binding engagenienl ; though 
if application Avere made to the ecclesias- 
tical courts for letters of administration, 
&c., under a title derived through such 
irregular inarriage, tliose courts some- 
times sliowcil their resentment of the 
irregularity by refusing their assistaiu’c, 
more especially Avh-jre thcnoii-comjiliauce 
with the usual formaliti('s could Ik* tia<-ed 
to disatfectioii to tlie I‘istai»lished C’liureh. 
What the fonnalities required l)y the 
Church liefore tlie Marj-iage Acts Avere, 
it is now immaterial to consider. Sueli 
of them as are not incorporated into any 
of the Marriage Acts are now of no f«;ree 
for any purpose. 

To constitute a valid marriage, as Avell 
before as since the Marriage* Acts, it is 
necessary, 1st, that there sliould be two j 
jiersons capable of standing in the rc- ! 
latioii of liusband and wife *o oacli other; | 
2ndly, that they sliould be willing to 
Stand ill that reiation; and drdly,^that 
they should have gonc»'a< h*d with one 
another to stand in Uiat relation. 

1 . The tjapacity vii*' standing in the rts 


lation of husband and wife implies that 
at the time of the contract there should 
he no natural or legal disability. Total 
and permanent disability on cither si<le 
to consummate marriage will render the 
contract void. Temporary disability from 
disease does not atleet tlie validity of a 
inarriage. 'romporary ilisability from 
defect of age does not invalidate the mar- 
riage, but it leuATs the party or parties at 
liberty to avoid or to confirm such pre- 
mature miicm on attaining the age of 
consent, Avliieh for males is 14, and for 
females 12. lleforo the abolition of 
feudal tenures, wlion tlie lords were en- 
titU-d to st ll tlu* marriages of their male 
and femaie Awards, infautiiie marriages 
Aven* Very eommon, fatbei's being anxious 
to prevent Avives and husbands from being 
forced u]»on their eliildreii aftiT their 
<l<‘ath, and lords being eagiT eitlu*r to 
secure tlie prize for their oAvn family, or 
to realise the profit roulting from a sale. 
A person Avbo i.s already married i.s tinder 
a legal disaliilit) to contract a second 
marriage whilst the first A^ilc t>r husband 
is alive; and allliough there may have 
been the strongest grounds for believing 
that the first wife or husband was dead, 
the eliild ren of the second marriagi* would 
not in England derive any biuiefit from 
the absence of moral guilt in their 
parents, tliougli in France and some otWu' 
eounlries the issue of marriages so con- 
tracted, bona fide, are treated with greater 
indulgence. 

(’oiisaiiguinity A^itllin certain degreo. 
and aflinit) also, is ji legal inipedinicni 
to marriagt*. d'he degree of neariic.-s 
Avhich shall disable parties from uniting 
in marriage varies in ditferent l ountrie.". 
and has varied at ditferent periods iu oar 
OAVll. [ A I I I M l' Y.] 

'^rhe impediment to marriage arising 
out of eoiisangiiiiiity applies in tli« same 
degree to illegitimate as to legitimate 
coiisanguiiiit}, and the impediment re- 
sulting from a fmity is created by illicit 
couiK.-xiori as w.H as by marriage. The 
(AUiiicil of I'rent restricted the impfdi' 
mciit of aflinity arising out of illicit con- 
nexion to the second degree. 

2. Eacli party must have the w'ill h‘ 
contract marriage with the other. A« 
idiot tlierelbre, who cannot understand 
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the nature of the conjugal relation, is 
hicapahh* of eoutracting juarriage; and 
also a lunatic, except during a lui'id 
interval. Hut however absurd it may 
appear, v'bildren are presumed to have 
sutheicnt intelligence to understand the 
nr re of the marriage engagement at 
se ‘n ; and though the contract is not 
ah. lutely l)inding upon them until they 
re. 'h the age of consent, still the inar- 
ria-;e of a eliild alKne the age of seven 
w' nld prev(*nt its forming a seecnul mur- 
ri '.':e until tin; age of consent, as until 
tl .t age it cannot dissent from the first 
n arriage. 

'fliere must h<* (ui actual contract of 
narriage. 'I'liis, at eonimoii law, might 
h'; hy ^^ords of present contract, which 
V’ouhh witlinut more, constitute a ])erfeet 
narriage,— or hy words of future eon- 
<raet, followed by eoliahltation. 

'fhe unlimited freedom of marriage 
firas first limited in England hy the Mar- 
riage Act of 17a3 (2l) (ieo. II. c. 33), 
the principal ])rovisions of which form 
the basis of tlie j)re.‘^out law. Many of 
Uicso provisions are taken from the canon 
law, an ohscrvanee of which was, before 
this statute, necessary to constitute a 
rtyuJar marriage, though a marriage eon- 
tractetl v^ithout them was ralid, 

Tlie restrictions upon tiie common-law 
fieedom of marriagt? are now embodied 
in two statutes. 

The 4 (k'o. IV. e. 7f), contains tlie fol- 
lowing provisions : - -Ikinns of matrimony 
are to be, ^nihlished in the cliurcb, or a 
I'ublic cliajxd in which banns are allowed 
to be puhlislied, of the parish or ehapelry 
'vlu-rein each of the parties dwells, im- 
niediately after the second lesson of morn- 
ing service, or of evening service if ther. 
be no morning service, upon three Sun- 
days preceding the solciimization 
^Jc4ice of the names of the parties, their 
place o(‘ abode, and the time during which 
they luive dwelt tliere, is to he delivcreil 
to tlie minister seven days before the first 
publicaiiou 7). Hanns are to be re- 
pablished on three Sundays, if marriage 
do not lake ])laee within three months 
auer publication is completed (§ 0). ^io 
heeiice of marriage (that is, dispensation 
tJ’om the obligation to publish banns) is 
to be granted to solemnize marriage in 

VOL. Jl. ^ 


any church or chapel not belonging to 
the ])arisli or ehapelry within which the 
usual place of abode of one of the parties 
has been for fifteen days immediately 
before the granting of the licence (§ 10 ). 
P’xtra-pavoeliial places are to be taken to 
belong to the parish or eha])elry next ad- 
joining ( § 12). Upon obtaining a licence, 
one of the parties must swear that he or 
she believes that there is no iinpedinu'nt 
of kindred or alliaiiee (eonsauguinity nr 
attinity), or of any otlier lawful eausi.*, nor 
any suit comineiieed in any ecclesiastical 
court, to hinder the marriage, and thcr 
oii(‘ of the parties has, for lll'ieen da\s im- 
mediately preceding, had his or her usnai 
place of abode within the parish or clia- 
pelry ; and wb(U*e either of the partii s, 
not being a widower or widow, i^ niuivv 
tlie age of twenl}-one, tluit the consent of 
the person or persims whose consent is 
r(*qiiired by that act has been obtaiiu d, or 
that there is no person having authority 
to give such consent 14 ). The fatiiic, 
if living, of any party uniler twenty-oiit, 
not being a widower or w idowg or, if tin* 
father be dead, the guardian or guardiates 
of the person of such part), or i>i;e <it 
them, and in case there be no girirdian, 
thou the mother of siieJi pjirt\ il' an* 
man*ie«l, and if tliere be no motiier nn- 
niarrie«l, then the guardian or one of iht' 
guardians of the person appointed by the 
Court of Chancery, has auihovit^ togi\e 
consent to the marriage of such party,- 
and such consi-nt is ri’»iai',( il. nnles.s there 
be no person authorised to glvo it (§ If). 
In case of the father, ge.ardian, ov nudiur 
bi'iug tian nii’/ii or l *'\oTid si a, 

or unreasonably or from undue mollvts 
refusing or wdthlioldiug con.seiit, any 
person desirous of marrying may petition 
the lord-elianecllor, master of the rolls, 
or vico-oliaiicellor ; and in case the mar- 
riage proposed shall, on exainiiiationi 
appear to lie proper, tiie lortl-chaneellor, 
&e. may judicially declare the same to 
be so; and such declaration shall be equi- 
valent to consent of the father, &e. ( $ 1 7. ) 
If a marriage he not had within tlirei* 
months after lieeuee, marriage eainiot he 
sqlcmuizod without a. new' licence or 
banns (§ I!))- ’^r’he archbishop of Can- 
terbury* is authorized to grant special 
li .-^tajics to marry at any couveuient tim« 

f Y 
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or place (§ 20'). If any persons know- 
ingly and wilfully intermarry in any 
otiier place tlian a church or such public 
chapel, unless by special licence, or, 
knowingly and wilfully, interinarry with- 
out the publication of banns and licence, 
or, knowingly and wilfully, consent to 
the solemnization of such marriage by a 
person not being in holy orders, the mai- 
riage is null and void (§22'). (It has 
been held, that in order to invarnlale a 
marriage under this section, both parties 
must know the irregularity of the pro- 
ceeding.) When a marriage is solem- 
nized between parties, both or oii(‘ of 
them being under age, by false oath or 
fraud, the marriage is valid, l)nt the guilty 
party is to forfeit all property accruing 
from the marriage (§ 2.1). After the 
solemnization of any marriage by banns 
or licence, no proof can be re<juin‘d of 
actual dwelling or u.sual place of abode, 
nor can any evidenct.* be received to prove 
the contrary (§2b i. Marriages are to 
be solemnized in the presence of two 
witnesses besides tlie minister, and regis- 
tered. 

The principal provisions of ti 6c 7 Win. 
JV. c. S5, which was passed chi*d]y in 
favour of those who scrupled at joining 
in the services of the EstahlislK‘d Chur<‘lj, 
are these ‘.—Marriages may be solemnized 
on production of the registrar's certili- 
cate, under the provisions of that act, in 
like’ manner as after publication of banns 
( § 1 ). Ill every case of marriage intended 
to be .solemnized according to the rites of 
the Church of England, unless by licence 
<ir special licence, or after publication of 
banns, and in every case of marriage in- 
tended to be solemnized according to the 
u.sagcs of the Quakers or dews, or aectu-d- 
ing to any form antljorized by tliat act, 
one of the parties is to give notice, ac- 
cording to the form set out in the act, to 
the superintendent registrar of the dis- 
trict or each of the districts within which 
the parlies have dwelt for Svveii days 
then next preceding, stating the name 
and surname, and the i>rofession or con- 
dition, and the dwel'-ng-p lace of each, 
and the time (no^ less than seven day.i) 
during which each l as welt therein, and , 
the church or bu^ir.g in which th^miar- '■ 
mge i« to be^ji^^Sihizcd (§ 4). 4 ^-. 


After the expiration of seven days, il 
the marriage is to he solemnized by li- 
cence (that is, from the surrogate, or 
officer of the eeclesiastieal eonrt ), or ol 
twenty-one da vs, if without lieeiice, the 
superintendent registrar, ujx.ni V(‘nuc.st, is: 
I to issue a certiiicate, provi<led no lawful 
I impeiliment he sliowu, stating tlie jrarti- 
culars set forth in tlie notice, the day on 
which it was entered, tlnit the full period 
of seven <iays or of twenty-oiie days b‘dt; 
elapsed sinee the entry of such notice, 
and that tlie issue of siieli certificate has 
not hce’ii foibidden by any aidhorizeii 
p(‘rson (§7). (Tills provision does not 
apply to marriages by licence celebrated 
according to tb<‘ rites of tine Chiirch of 
England.) Tiie like consent is reipiired 
to a marriage soleiuiiizt'd by lieeiice. 
would have been ri'ijuircd to marriages 
by licenee before the passing of tlie. act 
(that i.s, l»y -I (ieo. IV. e. 70, §§ Hk I7i^; 
and every per'-on whosi* consent to a 
marriage hy lieenee is reipiired by law 
is authorized to forbid the, of'tUc 
siiperinteiideiit registrar’s cerlifieatt (§ 
in). Every sujierintendent registrar fua-i 
grant ru'ences for marriage in any build- 
ing registerial witliin any district ntitkr 
liis superiiiteiideiici*, or in his office J ). 
llefore any licence for marriage can hr 
granfeil by a superintendent registrai, 
one of tlu* jvavties nm<t appear ]>ersonally 
before him, and must, in case the notior 
of the intended mai’i’iage has not hern 
given to (he same sii])erintemlent ^egi^• 
trar. deliver to him the eertifieale of tiir 
superiiiteiideiit registrar or registrars 
whom such notice has hix'ii given; an<I 
such parties inn^-t make oatli, affinnafioQ, 
or declaration that he or .«he believes that 
there is not any impediment of kiiiilnd 
or alliance, or other lawful biielraiu'e ti' 
the marriagi*, and that one of liie pai’ht^s 
has for fifteen days imrnediati iy lu fen' 
the day of the grant of tin? liciuice (<'t’ 
rather the day of the making of the outli» 
&e.), had his or her usual place of uhoik’ 
within the district in wliich sucli nutf' 
riage is to he solemnized ; and whofi’ 
either party, not being a widower 
widow, is under twenty-one, that llic 
.sent of the person or persons whose con- 
.sent to such marriage is reipiired by 
bus been obtaiued thereto, or that thcrv‘ 
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is no person having authority to give 
such consent (§12). No marriage after 
notice, unless i)y virtue of a licence by 
the 8u peril! tend cut registrar, is to be 
solemnized or registered until after the 
expiration of twenty-one days after entry 
of notice, and no marriage is to be so- 
lemnized by the licence of any super- 
intendent registrar, or registered, until 
after the expiration of sev(‘n days after 
the day of the entry of notice (§ 14). 
VVheiK'ver a. marriage is not had within 
three calendar months after notice entered 
])y the superintendent registrar, the no- 
tice' and certificate, and any licence 
graiiteel thereujKni, and all other pro- 
(“eodings, heeonie utterly void ; and no 
jjerson can proceed to solemnize the mar- 
riage, nor ean any n^gistrar register the 
same, until new notice, entry, and certi- 
ficate (§ la). The eeTtificatc of the su- 
perintendent or suiierintendeiits is to be 
delivered to the ofReiatiiig minister, if 
the niai-i’iage is to be solemnized accord- 
ing t(» the rites of the Church of Eng- 
land ; and such certificate or licence is to 
h(t delivered to the registering otlicer of 
Quakers lor the place where the marriage 
is solemnized, if the .same shall be so- 
lemnized according to their usages; or 
to the officer of a synagogue by wJiom 
the niarriage is regi.vtered, if to be so- 
h'lunized according to the usages of per- 
sons professing tlie .K’wisli religion; and 
in all other cases it is to be delivered 
to the registrar present at the marriage 

Any proprietor or trustee of a s(*parate 
buildijig certified according to law as a 
place of religions worship may apply to 
ihe superintendent registrar, in order that 
such building may he registered for so- 
lemnizing marriages therein ; and in such 
cases he is to deliver to fhe superin- 
tendent registrar a certificate signed in 
duplicate by twenty householders, that 
*^uch building lias been used by them 
during oik? year as their ivsnal place of 
puiilic religious ^vorsbip, and that they 
arc desirous that the j)lace shall be regis- 
tered ; each of which certificates is to be 
eounterfrigned by the proprietor or trus- 
tee by wiiorn the same is to be delivered, 
and tile supi'rintendent registrar is to send 
noth certificates to the registrar-general, 


who is to register such building accord- 
ingly, and indorse on both certificates the 
date of the registry, and to keep one cer- 
tificate with the other records of the ge- 
neral register office, and to return the 
other certificate to the snpi rintendeiit re- 
gistrar, who is to keep tbe same with tlie 
other records of his ollice ; and the super- 
intendent ri'gistrar is ti) enter the date of 
the registry of sucli building, and is to 
give a certificate of siieli registry under 
his hand, on parchment or vellum, to the 
proprietor or trustee by whom the certi- 
ficates are countersigned, and is to give 
public notice of the registry thereof, by 
advertisement in some newspaper circu- 
lating within the eouiity and in the ‘ Lon- 
don Gazette' (§ 18). 

After the expiration of the twenty-one 
days, or of seven days, if tite marriage is 
by licence (that is, from the surrogate), 
it may ho .solemnized in the registered 
building stated in the notice, between 
and by tlie parties described in the no- 
tice and certificate according to such 
form and ceremony as they may see fit 
to adopt: every such marriage to he so- 
lemnized with o])(‘n doors betw'cen eight 
and twelve in the forenoon, in tlie pre- 
sence of some registrar of the district in 
which the building is situate, ami of two 
witnesses. 

In some part of the ceremony, and in 
the presence of registrar and witjusses, 
each of the parties is to declare — 

“ 1 do sob'imdy declare, tliat I 
know not of any lawful impediment 
wdiy I, A. ]>., may not be joined in 
matrimoiiy to (\ D.” 

And each of tne parties is to say to the 
other- 

“ I call upon these persons here 
jircMiil, to wit!;ess that I, A. lb, do 
take tiu‘e, r. 1)., to he iny lawful 
wedded wifi' (or husband).” 
Provided also, that there he no lawful 
impediment to the marriage of such par- 
ties (§ 2t)). 

Persons who object to marry in a 
registered place of worship may, after 
due notice and certificate issued, contract 
ami solemnize marriage at the ofiiee of 
the BUperintendiUit registrar, and in his 
presence and in that of some registrar of 
lue district, and of two witnessis, w ith 
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open doors, and between the hours afore- 
said, making the declaration and using 
the form of words as above (§ 21). After 
any marriage solemnized, it is not neces- 
sary, in support of such marriage, to give 
proof of the actual dwelling of either of 
tile ]>artios ])revious to the marriage with- 
in the district for the time required by 
the act, or of the consent of any person 
whose consent is iv(|uired; nor is evi- 
dence admissible to prove the contrary 
ill any suit touching the validity of such 
marriage (§ 25). The registrar before 
Avhom any marriage is solemnized ac- 
cording to the provisions of this act ma}' 
aslv of the parties to he married the seve- 
ral particulars required to be registereil 
touching such marriage ( § dd ). Every 
piM’S'm knowingly and wilfully making 
any false declaration, or signing any false 
notice or certificate veijuired by tliis act, 
for tiic purpose of procuring any mar- 
riage, and every person forbidding the 
issiu* of any superintendent registrar’s 
certificat<.‘ by falsely roprescuting himself 
or liersclf to be a yic]'S(»ii u liosc einisent 
to such marriage is rciyuired liy law. 
knou K.g such representation to be false, 
is to .sutler the penalties of perjury { § .‘.is ). 
If any person knowingly and wilfully in- 
termarry under the provisions of this act, 
— in any place other than the eliurch, 
cbuy>el, registered huildiiig, or ollice, or 
place specitied in the notice and certifi- 
cate, — or without due notice to tile siqier- 
intciideiit registrar,— or without certifi- 
cate of notice duly issued,-- or witlioiit 
liceiiee, in ease a licence is iieci'ssary, — 
or in tlie absence of a registrar, where 
the ))n‘sence of a registrar or superin- 
tendent registrar i.s necessary, the mar- 
riage of such persons, except in certain 
exccpti'd cases, is null and void (§ 42); 
as iimlcr 4 Geo. IV. c. 7<), () 22, a mar- 
riage would not be void unless //oi/t par- 
ties knowingly and wdlfully concurred in 
marrying contrary to tin? provisions of 
the 42u(i section. If any valid marriage 
he had under p?'''visioiis of this act 
by nn*'d:is of' any wilfully false notice, 
certilieaK*, or dee-i-i atio^i made by cither 
party to such mar: j;ige. as to any matters 
to which ice, ccf».i!ca/e, or declam- 
m is^l^qiJircd, the attorney -general or 
^*‘^W«eiieral may sue tor a forfeiture 


of all estate and interest in any property 
accruing to the olfending party by such 
marriage ({> 4.4). Consent to miiTriai/v 
may be withdrawn uiion good reason; 
hut it would rather appear that this euu- 
not be done merely la cause the parent 
or guardian lias changed his mind. 'I'he 
question of consent is not however of 
such vital importance as under the first 
Marriage Act (20 (Ico. II. c. 4.4, oil), 
which nr.ule marriages v,i}!iout consent 
of jmrents, ^:c. absolukly void. Under 
4 Geo. l\h c. 7(>, 2.4, and (> c'c 7 ^^ nl. 

IV. c. ST), 0 4-4, a false statement as to 
consent sul»ji'ets the IVauiluleiit jiarty to 
tile penalties of perjury, and to a for- 
feiture of all estate and interest in any 
projierties ai’cniing by tin- marriage, l-iu 
leaves the marriage itself in full force. 

Thesi* statuh's do not extend to mai- 
riages contracted out of England, or f- 
inarriages of tlu' royil family, which ar 
r(*gulate(l by a jKirticular .statute, 12 (Ice. 
Hi. c. 11. 

In August, ISt 1, an act was pas.sed ( 7 
tS: 8 \'iet. c. Ml ) ndatiiig to iuarriag<> 
in Ireland, and for registering sucli mar- 
riages, which came imo operation April 
1st, 1845. It establishes u system veiy 
nearly similar to that whieli exists in 
England and Wales under li & 7 Win. 
IV. c. 85. 

Before 1845 marriages within the pro- 
hibited degrees of consanguinity ami 
atlinity were valid until annulled by :i 
deelarator\’ sent<‘nce of tJie eeeiesiasticiil 
court, aft('r wfiich they became void freni 
the lH‘giuning, and the issue of such unU' 
riages were, by such seuteiuu‘, veudend 
illegitimate: and the law is still so Avith 
respect, to personal ineapaeity exi.sting at 
the time of tin* contract. But as tin* < ‘‘- 
elesiastical court could oidy proceed for 
the benefit of the souls of the parties, an^l 
its authority to annul an incestuous 
riage was founded upon the duty of P’d' 
ting a stop to tlie incestuous intercours^ty 
the power of annulling the marriag*^ 
ceased upon the dcatli of either of 
parties. ’Phe validity of such marrlag^'j 
and the legitimacy of the issue, depemu't 
therefore upon the contingency <)1 ^ 
being instituted and a sentence pte' 
nounced during tlie joint lives 
husband and wife. But now, by ^ 
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Win. ] V. c. 54, ull inan'iiigos 

jK-rsoiis within the 
;; rohil)iti'(l (lG^;r(‘<*s of cousnnguinity or 
ilHnily an* 5il)soliiU*!y void. [Am'jnity.] 
Hi.irriiytie coutractod while there is a for- 
mer \vif(‘ or hiishaiid alive is void, without 
ray deelaratory sciiteiiee. L]ii(;AMV.] 
(Generally speaking, a marriage, valid 
(leording to the law of tlie country in 
'Hiieh it was contracted, is valid in every 
■it her country. 'I’lds is the general rule 
■ f law among Kuropean nations and na- 
kins of Kiiropean origin. [In'I'kuna- 

; iON.'. t. LWV. I 

.\n to (he legitimation by marriage of 
hildren horn hetlire a marriage, .see 

bAST.Mtl). 

Marritvic y<((tthlii fi . — The number of 
■e,iarriaa'<*s rc'gisti'red in England and 
vVah's in the four years from IS.'b.t to 
inclusive was as under; — 


IS.'}'.) 

1 24, 1 88, 

1810 

. 122,885 

18 11 

. 122,498 

1842 

118,825 


In ISU and 1842 th(' mnnluT of mar- 
iug«‘R celeiirated according to the rites of 
lie Establisiied Church were; — 

Jsil. 1M.V. 

Special licence . 1.4 V 

: 'vuee . . . I.‘(.7!t2 14,*)3.5 

'■^auns . . . 78,01 :» To, 7-14 

• ’y registrar’s certificates 72 n t4 
? orm not .slated . 10,.*>75) 18,417) 



Resist t'rod 

in 


I’llll-l'.S of 

Ilcuostrir'i 


Worship. 

on iocs. 

1847-38 . 

. 2978 

1093 

1S.48-;VJ . 

. 4854 

1 584 

1849-40 . 

. 5140 

1948 

1840-41 

. 58 1 8 

2048 


The proportion of marriages nt regis- 
tered places of worship and at tlie regis- 
trars’ oihces has slowly increased, and in 
1842 tlie number of marriage-s so per- 
formed r<‘presenteil a population of about 
l,l(;o,uoo. The number of buildings 
registered in England and Wales for (be 
.sohunnization of marriages was 2242 on 
the 41 )th .lime, 18 44. They belonged to 


the following denominations: — 
Presbyterians . . . I Sd 

Independents or (kuigregationalists 'c>4 
llaptists . . ' . . :«44 

Methodists (Arminian) . , 2o4 

Metliodists ((jalvinistic) . . f'i) 

Koiiuiii Catholics , . , 2^4 

Foreign ehn relies ... 5 

Miscellaneous . • . 42 

Out of the total number 21. > registered 
buildings were in Eancashire, 2()2 in 


Yorksldre, 12S in Middlesex, and 8h in 
Devonshire. 

Erom I'^.ll) to 1842 inclusive the mean 
number of marriages was 1 in 140 of the 
tot:il population, or I in 84 of the male, 
and I in fui of the female j'.opiilanoii. 
In 1841) the j)roiK)rtion of marriages was 
1 in 12'., aiul in 1842 only I in 1.48. 


Other maiTiages not ci lebrated ac- 
unling to the forms of the Established 
^'h'lrch : — 


In registered places 
worship 

registrar’s oliices 
^k*(Mt.;eu dews . 
iletvveen Quakers 


In each of the four years from 3nth 
1847, to .July 1st, 1841, the inar- 
Jiages celebrated in registered places of 
j^'^rship and in registrar’s offices w'ere as 
Uiiuer : 


i.^n. 

1*02, 

5882 

'.200 

2084 

24.57 

88 

5S 

114 

184 

8127) 

8778 


’Phis decrease was caused b}’ tin* severe 
depression ol’ trade in 1842. Dividing 
Ihiglaiul and Wales into eleven great 
districts, the proportion of marriages 
varied in the four years 184!)- 12 from 
I 1 in 102 ill the metropolis to 1 in 1 ID in 
the south-eastern counties; but in all 
Enghmd out of loo,(i00 persons 4i),(;iri 
udy wer of th** ages of from 2i) to 4o, 
while ill the metropolis the numbers of 
thi^ were .'hi, ISO. rims tlio annual 
mainagi>B 'Yore to the persons aged 
20-40 iH-arlv as l to 40 in all England, 
and I to 47 in the metropolis, d’he 
number of females hi England and Wales 
I aged from 17) to 45 was 4,811,851 in 
i 1841, and tlie proportion married was 
I estimatediby the registrar-general {SUih 
! Jieport, p. xxxiv.) at 45.48 per cent., or 
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1,733,576, leaving 2,078,078, who were 
widows and spinsters. Of the married 
women, nearly 1 in 4 gave birth to a 
child ill that year ; and of the unmarried 
women, nearly 1 in 5‘J gave birtli to an 
illegitimate child. 

In 1842 eleven per cent, or 1 in !)'07 
of the pei sons married hud been married 
before, namely, 1 ;■),<; ly widowers and 
10,579 widows (total 26,198). The total 
number of persons married in 1842, who 
were under age (21 ) \\ as 5387 men and 
UstaV’j women, or I'T).*) and l‘i*l7 percent, 
respectively of the total numbers marritd, 
ora mean of •) per cent. In 1841 the pro- 
portion was 8'8;) prrciMit. In Worcester- 
shire the projiortiuii of women wlio were 
under 21 at the titne of marriage was 
15*63 per cent,, and in ilerksMire, Che- 
shire, Kutlandshire, I.aucushire, and Nor- 
folk from 14*20 to 14*75. In Devon- 
shire the proportion was lowest (7*43 per 
cmt.); and in Wales, Shropshire, Here- 
ford, and W estmoreland it varied from 
8*09 to 0*07 per cent. In Cheshire, 
Woreesterslniv, hiiilatidshire. and Dor- 
setshire the jiroporiion of men who Arere 
undei 21 at the liin * of marriage varied 
from 6*01 to 6*.')2 p.. r cent.; and in 
Devoinhire it was us low as 2*08 per 
cent. In 1844 33 in ino me»i and 49 in 
loo women marrii'd sigiied tlie marriage 
register with marks; imi in .Monmouth- 
shire 51 men and in North Wales 71 
women signed Avitli marks, Aviiile in 
Cumhei’land tln^ proportion was 16 men 
and 36 women in loo. 

'I’he projiortion of marriages to tlie 
total population in sc;vei*al of the f>rincipal 
countries of ICnrope is as folh>ws: - 
Austria . . 1 in 124 

France . . 1 in 121 

Prussia . . 1 in 113 

Russia . , I in 99 

In England on an average of four 
years the i)roportioTi was I iti 13tt. 33ie 
returns f(»r Ansli-itt, France, and ]’rii‘>Kia 
are the avan-uge of three yt.'ars. 'and the 
return fn* is for 184 2 only. 

The num'),-r oi' birliis 'in wedlock) to 
a marriage is al ’i> 3* 3 in France; 4*o5 
in Pru.ssia; 1'3’ Aicstria;- and 4*26 in 
England hut if u ■■ /r dfnn he made 
ibr first ^arriug' S ( Sirth of lie- 

^rar General^ p. xxx.;, the proportion 


for England is 4*79 to every two persons 
married. ( J*cpoj ts of Rtyistrar (aenera ' 
I'ir^t to Sfj-th). 

MAPRIAIiE in Scotland is a mere 
consensual contract, which admits of be- 
ing prove<l like any other contract. Mar- 
riages are, however, distinguished iut(.» 
regular and clandestine. For th(^ former 
a certiliciite that the i)aiins liave bc^en 
three times proclaimed in the parish 
church of botli parties is necessary. All 
marriages dcfu-aMit in this respect arc 
called claiuh-stiiic. 'riie Cf'Jchntiion of 
a clandestine niiirriage sulyeets all the 
pa rtie.s to penalties; but if tlit‘!*e l>e no 
celebration but a mere attestation l>y a 
justice of peace or any otiier jM‘i*son not 
a clergyman, that [)arties have declared 
each other in liis presence man and wife; 
tins, if s\ij)p<)rted by other circumstances, 
is evidence of the contract, (dandestine 
marriages are nearly unknown among 
the respectable inhabitants of SeollaiKl. 
Uy the 4 & 5 Wm. 1 \ . c. 28, regular 
marriages may be solemnized by the 
clergy of any religious p(‘rsuasioii — the 
privilege was previously eontiiuHl to the 
est'dbUshetl and licensed episcopalian 
clergy. A doctrine has for some tinu 
existed, Avhi<‘ii lias received some support 
from Lord Stowell’s judgment in Dal* 
ryiiiple's ease (2 Haggard 54), tfiat in 
Scotland min*ely living as man and wife 
constitutes marriage, d'he very wide na- 
ture of the doctrines laid down in that 
case astonished some of the Scottish law- 
yers, and it may be <(uesti(/iied Avliellur 
they will be all eoniirmed. :\ pno/iise <>t 
marriage, proved by waiting or the dafh 
of the promi.ser, if followed by connection, 
imdouinedly constitutes marriage in Scot- 
land. 

MAHRIAIH*:, ROMAN. The rh-lij 
conception of a Roman nuirritige and ot 
its legal consetjuenccs is essential toenal'k 
IIS to apf)roximate to a right understai!'!- 
ing of tlie old Roman j)olity. Itisabo 
an important element in the liistory oDho 
condition of women in civilized lOiiropt'. 

Ohildrim were in the power of 
father only when they were the ollstnior 
of a legal marriage i jusUe nnptia‘),cr wen 
adopted in due ibnn. ( Aj>oj»'Mon.1 
constitute such a legal marriage 
must be belwxeu the. parties 
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r.atmx* of 'vvliich condition is best 
<.‘.\']>]aiiied by an example "Between u 
b’oiiian eili/eii and the danj^liter of a 
Roman eitiz<'n there was ronntihium^ and 
us a Oi)iise(}iu'iice tlio children of Siich 
inarna;^(* wore Roman citizens, and in 
the power of their father. Jtetween a 
b’onian citizen and a female slave (an- 
cillaj tlu'ie was no coninthinm^ and con- 
scijiioouly the children whielj sprung from 
a union were not Roman citizens. 
WlioiU'Vt'r there was no connnhiunu the 
cliildren followed tlie condition of the 
mother; when tiiere was cnimiihuitn^ thev 
followed tiio eoiulilion of the father. \ a- 
rioiis decrees of cons’inaninit}, as the re- 
huion of j)ar<‘nt and child, prevented ron- 
niihinm betwi'v u parties in such a relatioti. 
After tile I'hnperor Claiulius liad married 
.Aiirippina, his brother s daimhter, such re- 
lationdiip was no longer an im|K‘diment 
to a lepal uiarriaize ; liul tiie licence was 
carried no furtin'r tluni the terms of the 
deiavinm of tlie senate warranted, and 
the i'iarriai^<‘ of an uncle witli his sister’s 
<l:uiahfer remained, as beibre, an illegal 
nnion. I'Caeir., Annul., xii. 7: Gains, 
!. i'lirtlii'r, to constitute a le^al 

uiarriaee, liie two jiarties must I'c of suf- 
iieient liodily maturity ; liotli parlies als( 
timst consent, il'they are capabii' of uiviiui 
a leeal censent isui juris); or if not, 
tlieir panmts must consent. 

('onnuliium then is tlie capacity to con- 
^"aet a Roman marriaae. No ])articalar 
-■ert'moiiy was necessary for marriaue 
lecal capaVity, consent, and cohabitatioi 
ww-e sutlicient. But in order that tlie 
Mm* nii^ht become a member of the hus- 
band's family, there must lie either U.sus 
f'oularrealio, or Goemptio. 

A woman w bo lived for one year will 
a man wiliiout interruption as his wife 
<‘amc by virtue of this eobabitatioi 
(usHs) into his hand fin inaimm). As 
j»' the ease of all iiiovahles, by tlu 
jaws of the d'welve 'i’ahles, one year’s 
^-iijoyment of a thin" translerred tlu 
^'V’luii-ship so liy one year’s iiniu- 

h‘rrupt('d eoliahitation the hnsl»and ac- 
‘juired this interest in tlu* wife. 'Ilu 
I wel\(> d’ahles provided that if the wife 
^’i^hed to avoid the le^al elfect of thii 
<^<d)abitation, it was only necessary te 
Absent hcj-self from her husband for time 


nights during the year, which would be 
a sutlicieut legal iiilerruptioii to the usus. 
In tlu* time of Gains this j*art of the old 
law* hail lieen partly abolished by enact- 
iients, and had partly fallen into disuse. 

The ( 'oiifarreatio, so called from the 
ISO of a loaf of brinul on the occasion, 
ppears to have been of the nature of a 
!‘cligious eeremoiiy, and it existed in the 
ime of (7aius. It appears that certain 
lilices, such as tliat of Flanieii Dialis, 
•ould he held only by those who were 
aoni of parents who had been married 
by the Ci*remony of Confarreatio. ((iaius, 
i. 112; 'I'aeit., Ann., iv. 10.) The form 
L>f di\or(‘e that applied to a marriage by 
Gonfnrrealion was called Dillareation 
diffareatio)- 

I'lic (^emptio was, in form, a sale 
(inancipatio ) before live witnesses. The 
Coemplio might ’no made cither between 
a woman and her intended husband, in 
which ease she 1 became, in eoiitemplutiou 
of law, his daughter, or between a womau 
and a stranger { fidiieia* causa;, w hteh was 
a iu ees.sary legal process in case a woman 
wished to eliangi* one giiardiaii for ano- 
ther. or to acquire the privilege of making 
a will. For until the Senatusconsultuin 
pasM*d in the time of Hadrian, no woman 
‘•ould juake a testamentary disposition 
(with the exception of certain privileged 
])ers(>ns ), unless she had contracted tlie 
('<ieni[)tio. that is, had been sold, and 
iht ij resold and manumitted. The Co- 
e’.upl being etVeeted by maneipatii). 
Worked a legal eliaiige of status 
iv. tit. ;■), s. 1 ), or (liininiUio cupitis ; and 
it was the least of the tliree kinds iT di- 
niiniiii'K'npitis, or that by which a person 
underwent no eliange in his civil capacity 
except the lufuig transferred into anotlu r 
family. (Baulus, Ditf., iv., tit. s. 1I-) 
This explanation will render intelligible 
the passtigo of (''ieero on the tesiamentary 
power of women ( 7’e/uc., 4), taken in 
eoimection with (iaius (^i. llh, See.). 
TltC essays of lloihuaim and Sa\igny in 
the ‘ Zi'itselirift fiir ( icsehiehtliche Ifeehts- 
W'issonschaft,’ vol. iii., p. iJOiO, Sec., may 
also he read with advantage. 

When a wife came into the hand of her 
hushiind slic was properly called Mater 
f'^mili.ie; w*hen she did not come into the 
hand of her Imsbaiid, slit* was simply 
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I ’ xor ^ Cic’oro, Topica^ :i). '^I''hc ‘ coiivon- 

lio in mninim,’ or cominjij into tho hand 
oi* tho Inisband, made tlie wife a part of 
the hnshaiul s family, and her ])ersonality, 
like tlnit <'f the lim, hand’s eliildren, Avas 
merg'^d in that of her linshand. It fol- 
lowed that if she had property, it Ix^eaine 
her hnshand's property. As the wife in 
manu was in the place of a daughter to 
her liuslviiid and a sister to lier children, 
she inlieriled, in case of the hnshamrs in- 
testacN , like one of her children. ('Gains, 
iii. 1 1.') If there was no eonventio in 
inanuin, the Avife still helonged to her 
former family, and tin* hushand had no 
power over her property, except that 
■wliich h(‘ received as Dos, the nature of 
which nill presently be explained. Iti 
tile late IJepnblie and nmler tlie Kmjiire, 
It appears that thc‘ eonventio in manum 
became less common, and the hushand 
and wife (uxor) were two different pin*- 
sons in all matters that related to their 
property. The Avife (uxor) Avas, in fact, 
noiliing more than a {u'rson of a ditferent 
si'>, who bore eliildren Avliieh AVt-re in 
tiic power of th<‘ iHisbaml. 'Die Avife Avas 
independent of her husband, who bad no 
right over lu'r, except tlie (*xclusiv<* im- 
joymentof her person, and the Avife <‘onld 
divorce the Imsband, just as the hushand 
conhl divorce th(? Avife. When there Avas 
convimtio in niaimin, it is impossible that 
tlie Avife could have divorced lufr husband 
by her own act. [Divoncr,. ] 

As the wife Avlio Avas not in manii 
did not heloiig to her liusbaiid's family, 
she conlil neither siieeeial to the ])roperly 
of her children, nor could they succeed to 
her property, acconling to the old Civil 
Lawa If the AA*ife Avas in manu, she 
and her children could inherit the pro- 
perty of one another, by virtue of the 
consanguinity lietAveen them, like other 
Agnati. The I^raetor so far modified 
the law in the case of children of a mother 
who was not in manu, as to allow the 
mother and ehddren to succeed to one 
aijotherasC 'ogiiati. d JieSenatuseonsiiItum 
Tertuliiannm passed in the time of Ha- 
drian, allowed vUe lumber (uxor) to suc- 
ceed to the propert) of her children Avho 
left no sui heredes (; ons or daugliters, or 
their descendants, in tlie power of the 
deccas6d}^or agvati in the first degree, 


such as father, or lirothers or sisters. 
The Sonatiiseonsultum Orphitiannm, ia 
th<* time (»f Marens Aurelius, gave the 
eliildren the succession to the motlicr’s 
property in preference to her agn.'iti. 

Then* eould be no f/os ( marriagi* por- 
tion), unless tliere Avas a legjil mar- 
riage. ddie term f/os eoni])ivhended 
both Avliat the Avife brought to the hus- 
hand on her OAvn aeeoimt, and what was 
given or eoiitraeted to lx* given by any 
otlier person, in eonsidoratiun and for tlu* 
purposes of the marnage. ( xxiii. 
tit. M, s. 7<).) When tin* (/ns eamo from 
tlie Avife’s father, it was i ailed j>rif(rt icirt, 
hut Avhen from any other peiNoii, ittlrrn- 
ticia. It was a gei!(*i'al rub* that the (/ns 
a<lv(^iit^ria remained with tin* husband, 
unless there Avas sonu* agreement to the 
contrary, in Avliieli ease it av;u^ called dos 
rc(rpti(‘Ut. What eaim* into the lius- 
haiid’s possessi<m, imt as dns, A\as included 
in the term Parapherna (Trapdchfiim', or 
Panijihenialia, and did not be<*ome the 
pi-operty of the Imsbaiul. All kinds of 
property could lx* tlie subject of dns. If 
they Aven* things that could be estimated 
by number, Aveiglit, and measure (res 
fungiliiles). the Imsband took tlumi, sub- 
ject to the liability, in ease of a dissolii- 
titm of tlu* marriage, of restoring things 
the same in iiiinilx r, Aveight, ami measure. 
’J’liings given as (/ns might he valued or 
not valued : in case th(*y aa ere valued, 
the eoin]>lete oAviiershiy) of them passed 
to tlu* husband, iiiasiuueh as the valua- 
tion Avas in the nature of a sab*, and the 
husband could disj)ose of the things a||he 
pleased, subject only to tlie liability ot 
restoring their value, in ease of a disso- 
lution of the marriage. If the things 
were not valued, and any loss iMisned. 
Avithout the fault or eiiljiahle n(?gl<'et of 
the Imsband, the loss fell on the Avife. 
In the case of things Avhich Avere nor 
fungihiles or not valued, th<^ oAvnersliip 
during the marriage might he eonsulered 
as in the hushand. and as returning to the 
wife on the dissolution of the marriagr. 
In such a cas(; the husband coiihl manage' 
the wife’s property as his own ; in* en- 
joyed the prolits of it during the mar- 
riage, and could sell it. With some ex- 
ceptions however he could not f'cU 
disjxistf of the wife’s immovable [uopevO 
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which was iiiclndcil in the dos (dotale 
prai’ilium). (Gains, ii. fj.3 ; Inatit. ii. 
lit. 8.) The portion became the lins- 
})an(l’s on the soleimiization of the mar- 
ria”C. and he liad the profits of it dnrinjr 
t!)e marriiij^e. In the case of divorce the 
portio]!, or a part of it, accordiiif? to cir- 
'•innstaiices, was restored. In case the 
wife died durin‘>: the siibsisUmce of a 
]nari*iai»e, part returned to her father, 
and ]iart remained to tin* children of the 
.narria^e, if any; Imt it luif^ht, l)y the 
fei-ms of tlie inarriaiK* contract, become 
ill" imsbantrs. even if there were no 
cliildren of the marriage. As to the 
portion of tin* wdfe, wliatever might hav<? 
lu en originally the rights of the husband 
ov<‘r it l)> virtue of the marriage, it wa.s 
in later times the subject of the express 
«;lipulations of tlie marriagi* settlement. 
The ipiestions of law which arose on the 
subject of the (fas were numerous and 
sometimes ditHcult. 

A gift from husband to wife, or from 
M’ife to Imsband, was void (with some 
few e\ce])tions ). The transaction was 
tlu* same as if nothing liad lieen done, 
rile Donatio mortis causa, or divortii 
'•aiisii, in conternj)lation of death, or in 
consideration of divorce, was a valid gift. 

In enumerating the modes by which a 
tnaii may ac<juire property per unlrcrsi- 
idinii, (iaius mentions the case in which 
a woman comes in manum rirl^ and ho 
<jl)servos that all things pass to tin; hus- 
band, > 

( Din. 2.3, tit. .3, ‘ De .lure Dotinm tit. 
‘^)e I'bmdo dotali lllpian, / Vm/. vi., 

* L)e Dotihns;’ Gains, i. 1()8, cVc. ; Thi- 
i>aut, Si/stin/i (irs Dandrliff’u- Declits.) An 
^'inline of the b’oman law of Marriage 
‘^iid its eonseipiences is given in La- 
boiilaye’s J^cclirrcfies siir la ( .’oiiditio/i 
f H'ih: H l\)Hti(iue. dcs Femmes. Paris, 
1S43.) ^ 

MARSHAL (French, marechalX a 
term wind), in its origin, meant simply 
groom or manager of horses. One of 
die principal otfici'rs of state in England 
IS the king’s marshal, which office is now 
leld hereditarily by the Duke of Norfolk, 
Mio is said to have tlie office of marshal 
‘1 Kugland, and also an honour in respt*ct 
which he, is earl-marshal. This office 
Its executed in time of war iu the king's 


army ; in time of peace, in the aula regis, 
or king’s great court. Upon the division 
of the aula regis the marshal appointed 
deputies in the new courts. In the King’s 
Rench the inarslial’s deputy was ealh*d 
the marshal of the marshalsea of the 
king’.s court, or marshal of the King's 
Bench. In the Excheipier, the <leputy 
was marshal of the b’xcluMpier, or clerk 
of the marshalsea of the Kxehe([uer. The 
duty of the acting marshal is regularly 
to attend the court, and to tidu* into his 
custody all persons committed to his cus- 
tody hy the court. 

The lord high constable, wdien there 
was one, and the earl-marslial. were tlie 
judges before wdiom the court of chivalry 
or court martial ivas lield. 3'his court 
had eoginzancc of contracts touching 
deeds of arms and of war arising out of 
the realm, and of all appeals of offences 
committed out of the realm, and of mat- 
ters within the realm relating to war, in 
cases where tlie courts of common law 
ATcrc incompetent to decide. The pro- 
ceedings w'erc according to the course of 
the Roman law. 'I’he earl-marshal can- 
not hold tliis court alone, and there has 
been no licreditary or permanent high 
constable since the forfeiture of the Duke 
of Buckingham, “poor Edward Bobun,” 
in tlie time of Henry VIU. In the few 
eases iu which the court of chivalry lias 
been since held, a high constable lias 
been aptiointed for the occasion. In the 
case of an appeal of death brought in 
ir>83 against Sir Francis Drake by the 
heir of one Dowtie, whose head Draki* 
had struck otf in parts beyond sea, (^iieeii 
Elizabeth refused to appoint a high con- 
stable; and thus, says Lord Goke. the 
appeal .sh‘pt. The minor duties of tlie 
earl-marshal are set out with great mi- 
nuhiie.ss of details in a document pre- 
served iu Spclinan's ‘ Glossary .’ 

Besides the earl-marslial, there is a 
knight-marshal, or marshal of the king’s 
household. The ollict; of earl-marshal, 
and that of marshal of the King’s Bench, 
us well as that of the knight-inarshal, is 
called a piarslialsea ; hut the term is or- 
dinarily applied to the last only. 

MARSHA I. SEA. In the marshalsea 
the king's liousehold there are two 
courts of record 1 . The original court 



MARTIAL LAW. 


MARTIAL I.AW. 


[ 330 ] 


of the inarsluilsea is a court of record, to 
hear detiTiiiine causes between the 
servants of the king’s household and 
others within the verge, that is, within a 
circle of twelve miles round the king’s 
palace, with a jurisdiction of pleas of 
trespass wh* re either party is one of the 
king's servants. 2. The palace court was 
erected l>y letters patent, h (’liarles 1., 
continned by (^/Inirles 1 L, and has au- 
thority to try all personal actions between 
party and party, thongli neither of them 
be of the king’s bousidiohl, provided they 
arise witliln tw(*lve inih s round White- 
hall. The judges of this court are the 
steward of tlie king’s lionsehold aiul 
knight-marslial ; but tin* court is, in fact, 
held before a l)arrl>tef deputed by the 
kuigbt-niarslial. ^i’lie palace court is 
held once a w'eek in Scot land "S'ard, and 
causes are lu*re brought to trial in four 
or five court-days, uid('ss tlu'y are of 
sufficient magnitude or importance to in- 
duce either juirty to remove it into one 
of the siiperii'r courts. A writ of error 
lies frojii ))otli courts into the court of 
Kind’s Ileneh. 

MAiri'IAI i I. A W is a series of regu- 
lations niado to pre: erv<‘ order and disci- 
pline in the arui\, and enforced by the 
prompt deci.^iou'; of couj-ts-martial : this 
is generally however called military law. 
Daring tlu* (‘xist^nure of a rebellion, when, 
in conseijueiK'e of the (U’dinary processes 
of general law becoming in< Ifeetual for 
the security of life and })roper1y in any 
province or state, tin* legislature has ap- 
pointed that a military force shall he 
employed to suppia-ss the disorders and 
secure the oifeiiders; and when the trial 
of llu^ latt(‘r takes place according to the 
priict.i(‘e of inilitarv courts, that province 
or state is said to be subject to martial 
law. 

On tlie oeeurrence of such an event in 
any part <>f the llritisli dominions, the 
two houses of jjarliauient, jointly with 
the crown, deterinine that a temporary 
KUS|>eiisiou <,f tlie Habeas Corpus Act 
shall .ak<‘ ].l ice. I’his measure is, of 
course, adopt/. 1 onh in cases of great 
emergency, on m i'ount of the abuses to 
which it may give ’’ise; and the necessity 
of it and tie tiim* of its duration are 
always istat«d ‘m tlie provisions of the 


decree. The act by which martial law 
was declared in Ireland during the Re- 
bellion in 1708 may be seen in Tytler’s 
Kssa}/ on MiUi(n‘\f Lniv, Apfieudix, No. (i. 

Ill merely local tumults the military 
commander is called upon to act with his 
troops only when tlu; civil authorities 
have failed in jireserviug peaee ; and the 
responsibility of employing soldiers on 
such occasions falls entirely ujion the 
magistrate, 'riie military oflieer must 
then etfect by force what by otlu-r means 
could not be effected ; and, for the coii- 
se«juenc(‘S, the officer can be answerable 
only to a military court or to the parlia- 
ment of the ijati<;u. 

The constitution of this country per- 
mits a military law^ for the government 
of the army, even in times of internal 
traiujuillity, to co-exist w it h tlu* general 
law of the laud. Rut the former applies 
to military persons only ; among these 
its jurisdiction comprehends all matters 
relating to the discipline of the army, to 
the cognizance of w hieh tin* civil courts 
are not competent— as disobedieuce of 
orders, cowardice, iS:e. ; and extemls to 
such crimes as di‘sertiou, mutiny, and 
bolding eorrespondeue(‘ with tlie eneui}. 
On the otlu‘r band, every citizen who is 
not (‘iigaged ill tlie military profession is 
subject to tlu; general laws of the laud 
alone, and is free from all the restraints 
which, by tin* necessity of preserving di'- 
eijiline, are imposed on the soldier : lie 
his own mashT, he can dispose of 
lime at ph'asure, and the peenliar rcf:: ' 
lations of the military service are, to liiau 
as thougii thev did not exist. * 

^I’his distinction between the two classes 
of persons with respect to military law is 
<*learly express('d in tlu* ‘Mutiny Act. a?' 
it is called, which was first passed in fb* 
reign of William HI. It is tliere stjtcu 
that the subji cts of this r(;alin cannot K' 
punished in any other manner than 
fonnahly to the common laws ot the 
country. But an exception is 
diately made in the case of military 
sons ; and there follow several enactment-" 
for tlie purpose of bringing soldiers wh|J 
shall mutiny, excite sedition, tn- desti 
from the s(!rvice, to a more exoinph'b' 
and speedy punishment than the usua 
forms of law will allow. 
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Inime(liatt*ly after the Norman con- 
«iuest of this country the military law 
consisted in tin* ohlipjtion iin])Osed on tlie 
vassals of ihe crown to hdlow the king to 
the lield, tiiuler j)enalty of a pecuniary 
line or the forfeiture of their land. Rut 
the first known reeoril cone.c'rning the 
regulation of tlie arm) is believed to be 
that which was made in the reign, of 
King Jolin; and this r«dat<'S ehielly to 
the ])urehas'* ot‘ j)rovisions at the sales 
held for siqijilying tlu* army with iieet.s- 
saries. 'J'Ijc ordonnanees of liiehard 11. 
and of llcjiry V., and the statutes of 
Henry Vll 1 contain many useful rules 
for the govia nment tlml <liseipline of the 
army. 'i’iie\ preserihi* obedience to the 
king and tlie commanders; they award 
punishments I’or gamiiig, theft, and otlier 
crimes ; for. r;iising false alarms in the 
camp, and for the seizure of religious 
persons, 'riu'y also contain regulations 
coiieerning tlu* disposal of prisoners taken 
ill battle, and eomarning the stakes, 
fascines, ladch'rs, and other materials for 
military operations, "Ailh winch tlu? sol- 
diers were to pro\i(le tlicjnselves. (Gro-se, 
vol. ii.) 

The early kings of this country do not 
appear to have exei-cisi.d. generally, a 
discretionary power over the army ; for 
a statuh' of Kdward T. states that the 
king had power to punish soldiers only 
‘icc'ording to the laws of the realm 'I'he 
court of liigh constable and high marshal 
<'f Kngland had for many years an ex- 
clusive jurisdiction in all military aiVairs, 
ami this was sometimes extended over 
the civil eoin ts. Rut the ])ower of that 
court was restrained by a statute in the 
^cign of iriehard II. (i;t.st)), and it sub- 
«c(jU‘Mitly expired. Rroin the time of 
Henry VIT. till tlu* reign of (diaries 1. 
die enactment of laws lor tlu; govern- 
ment of the arinv ilepended on the king 
alone. 

The excesses wdiicli, during the last- 
mentioned reign, were eonnnitled by the 
midiscipliiied army which tiiat ill-advised 
jaance <pnrtered on such of the people as 
lad refused to lend money to the crown 
raising them, led to the promulgation 
tmirthil law, by whi<*h power w.'is 
khven to the magistrates to arrest and 
^xcenite the jiersons guilty of murders, 


robberies, and otlier crimes, as in time of 
war. The jwtition (f rif/Itf, abolished 
martial law for a time in this country, 
but it was subseipiciitly restored by the 
parliament, and several ordinances of 
great severity were during the inter- 
regnum enacted respecting the maiiitc- 
naiice of discipline, hi the beginning of 
the reign of .lames 11., after the rebellion 
of the Duke of Monmouth, several exe- 
cutions took place by martial law; and 
this may be said to have been tlie last 
occasion on which the law was (‘xercised 
in (hvat Rritain. At the time of the Re- 
volution the iireseiit regular code was 
establislie<\ for the government of the 
army; and this, under the name of the 
‘ Mutiny Act,’ has ever since been annu- 
ally renewed by parliament. 

"riie Konians, in time of danger to the 
state. wt‘re accustomed to susixmd the 
law by conferring unlimited power upon 
the consuls by the formula, “ Videant 
cousules ne cpiid res])ublica detrimenti 
capiat*’ (Sallustius, (\/tiL c. 'jO'). in the 
easi* of Catiline’s conspiracy many of the 
conspirators we?‘e seized and jmt to death 
without a regular trial. 

((irese, Militurj) A/iti(juitics : Tytler's 
JCssaif on MUitarff Lun\ by (’harles 
James ; Samuel, J/istoiini! j {(ronnt of the 
ih'liish Aruiif ; Major Ad}e, 'J'l tutise on 
MilHan/ Law: Major - (General (k J. 
i\a])ier, Rvmnrks on Militurj/ Law,) 
[CoIIUT-M AUT 1 AL.] 

MASTER ANU SEJiVANT. [Ser- 
vant.! 

M A ST K U OF A H TS. 1 U n i v drstty.] 

MASTER OFITJE KOELS. [Chan- 

CERV/j 

MASTERS EXTRAORDINARY. 
[ClIANCmiY.I 

MASTERS IN CHANCERY. [Chan- 

OEUY.] 

MATRONS, JURY OF. [Law, 
ClUMlNAI., p. ‘J28.] 

MAYOR. IMi’mcipai. (\)RPora- 

TIONS. ] 

MEDIETAS LlXTji LAE. [Alien ; 

JUUY.I 

MEM(H?Y, l.EGAL. [Rkescbip 

TION. ] 

MiNDlCi TY. [PAUrERTSM.] 

MEHCIIANT SEAMEN. [Suii's.l 

MESNE I’liOCESS. [Insolvent.] 
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M ESSEN ( j E R. [BANKiuirr.] 

MESSENHEHS, KING’S, certain of- 
ficers employed under tlie, seeivtaries of 
state, who are kept in readiness to carry 
dispatches both at home and abroad. 
Tiiey are not now so often employed as 
formerly in servin'^ tlie secretaries’ war- 
rants for the appreliension of persons for 
high-treason or other grave otl'ences 
against tln^ slate. Formerly too it was 
not uniisnal for them to keep the prison- 
ers they apprehended at th(*ir own lionses. 
A remarkable instance of this practice is 
detailed in the ‘ Post-Hoy’ newspaper of 
1713. “London, .Ian. 10. — Yesterday 
morning the iMoroceo ambassador was 
taken into the custody of one of her 
majesty’s messengers, by way of reprisal 
for his master’s ordering and committing 
to slavery several of her majest\ ’s sub- 
jects.” In the sann? paper, July 14, 1713, 
we read, “'I'he Emperor of Morocco hav- 
ing rel<*ased those of her majesty’s sub- 
jects that liad been curried into slavery, 
Don Henmra de Zari, his ambassador, 
who was in custody of Mr. (diapmaii, the 
messenger, by way of reprisal, was on 
Satnialay last set at liberty.” So that his 
excellency must have passed six montlis 
in the messenger’s custody. 
METItOPOIdS. rCoLONY.] 

METliOPOTdTAN. | Hishop, p. 378.] 

MIDSHIPMEN are young men rank- 
ing iiM the highest of the first class of 
petty' otfieers on hoai’d a sliip of war: 
their duty is to jjass to tin* seanien the 
orders of the captain or other superior 
officer, and to superinteml the perform- 
ance of the duties so eommanded. 'I’liey 
are educated for their profession at the 
Royal Naval College, and are required 
to complete two years’ service at sea 
before they can be rated. Such as are 
appointed by the special authority of the 
Ix>rds Commissioners of the Admiralty 
are deiionnnated Admiralty midsliip- 
men. 

Ry the regulations of 1 833, the whole 
number allowed to entered on board a 
ship of war varies according to the rate 
of the latter; a sixth-'-ate ship may have 
eight, and a lir.st-rate may have twenty- 
four midshipmen. And, on a ship being 
put in jftommission, the captain or com- 
mander may S4*lect them from the Royal 


Naval .College, subject however to the 
approbation of the lords of the Admiralty. 

Should there be more Admiralty or 
(’ollege midshipmen tluni can be provided 
for, their lordships may give appoint- 
ments, as extra-midshipmen, to tao at 
most for any one shij); tlu'se nnisl be in 
the places of an e(jual number of seamen, 
and 'they are included in the eouiplement 
of inid.shipmen when vacancies occur. 

The monthly pay of an officer of this 
class is “/. 8.s\ for ships of all rates. 

MHJd’ARY FDIiGlO. There are 
many eireum.'-laiKvs to bt' talom into ac- 
eouut in estimating the mllitaiy power 
of a country : the character of the ])cople, 
the spirit of the govenimcnt under wliicli 
they live, the natural features of their 
territory, must amongst other tilings liave 
their due inlbience assigned to them. 
.Such an estimate would b-ad to historical 
and geographical details, which cannot 
be treated of satisfactorily in a work like 
this, 'riie sfreggtb of the army wjjich 
each country in iOurope keeps on fo()t is 
the most direct indication of its military 
j)ower ; and so far as this is an t xponcut, 
the present military resources of all the 
])riucipal countries in Europe and of the 
Enit(*d States of North America are 
show'll in tile following statements, wliicli 
have been eolleeted from the best and 
most recent authorities. 

Austria . — Tlie Austrian army, on the 
peace and wurestahlislmnmt, is as under:— 
Pe;ict* i!» \V;»r Mstal)- 

lislniifMt, 

Infiuilry .. 314, HEi 4S‘),2bJ 

Gavalry 4S,S42 thbaOO 

Artillery .. 

In addition to tin* peace? establishment 
there are 2 1(17 engineers and miners and 
sajipers ; horse and foot gendarmes in 
I..oinbardy, 30:2t) men; (|uart<*r-m aster 
generals’ stalf, and pioneters, 4384 men; 
4000 men and bOOO horses in the w agged* 
train; a regiment of guards, (ihf; men: 
728 on the staff; and a battalion of 
toiiniers. ^i’he annual expenses of the a’lny 
amount to 77,tinJ),0l)0 llorins, ■' 

Austria has a small naval force, w ik’*’ 
consists of 3 frigates, 2 corvettes, 3 b ip* 
and 4!) other smaller vessels, the 
carrying .510 guns. 

Bavaria , — The infantry of the lit'' 
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;30,«)88 111 ijiiiiibor ; cavalry, 12,9.04; ar- 
tillery, 5028 ; goiidarmerie, 1875 ; besides 
i'ligineers, sa})pcrs and miners, 8:e. 
The total strength of the army on the 
peace estiiblis>lunent is 58,239 men, and, 
ill addition, tlu.*re are 4 companies of 
veterans. 1 n time of war tliere is an army 
of reserve, n iiieh consists of a Landwehr 
oi two bans, that is, raised by two levies. 
The exjiensiis of the military department 
are 7,319,970 llorins, 025, und/. 

Brltjiiim. — 'i'hit army on the peace es- 
tablishment consists of 2449 ollicers, and 
29, 7 non-commissioned ollicers and 
men. 'I’lie sum exjiended in the de- 
})iirtment. of the ^Minister of War is 
28,()22,(MM) fr.. = l,220,dn0/. ; and then* is 
a sum of l,d;il,7 19fr.,r:41,ndii/., expended 
under the Ministry of Marine. 

Ih nnKtrh , — Strength of the army on the 
peace estublishnient, 25,d()(i ollicei“s and 
men; on the war establishment, 75.()()d. 
The navy consists of 0 ships of the line of 
S4 guns, 1 of 00 guns; 8 frigates oi'from 
40 to 48 guns; and* I<I smaller essels, 
tlie whole niunber of guns for 31 vtssels 
being 1120; and there are in addition, 
92 gun- boats, bombs, and other eraft, and 
4 steamers. The exjieiises of the army an* 
3,215,830 reielibanktlialers, r:: 30 <mmk)/., 
and of the navy 1,047,050 reiebbank- 
tlialers,== !)7,(M)o/. 

France. — 'J'lu* army consists of .'>38,732 
men, and the ( xpenses of the ministry of 
war amount to l3,(ioo,0tJ0/, There aie at 
present — 

Infantry .. 214,778 

(’avalry •• 58.389 

Artill(*ry .. 29,.'10t; 

Vhigineers . . 8,770 

(leudarmerie .. 10»,125 

^Yaggon I'rain, »S:c. 3,818 

The national gnardst militia) in France 
eoiiiprisu all Freiielimen (eeelesiaslies, 
students at the universities, 8:e., ex- 
W'pted) l)L‘ivveen 20 and 00. '^Hie ex- 
penst's of tlie ministry of marine amount 
10.3,584,(100/. 'idiere are — 

^bips of the line, frigates, and 
('orviites . . 229 

„ ,, building 48 

ar steamers . . 53 

» building 22 

of tin? navy consists of 
admirals, lo vice-admirals, 2(J rear-ad- 


mirals, loo captains of sliips of the line, 
200 captains of corvettes, 000 lieutenants, 
making altogether 1372 otHcers, besides 
.3438 in(*n of the marine artillery, It), 123 
marines, and 297 nu n of the marine gen- 
darmerie. The force of 1 70 ships atloat 
consists of 1049 otlieersaiid 2 1,120 sailors, 
exclusive of ships laid up in ordinary. 

(iennanic ( onfedemtien. — One of the 
objects of the Confederation ismutnul <le- 
fenee against a* eommon enemy, and the 
jireservation of iiit( rnal peace among the 
Federative States is another ohji'ct. [Gkr- 
MANir COM-KDKnATTON.J Kacll stati' is 
ohligeil to furnish a military contingent 
in proj)ortioii to its population in 1M7, 
This proportion was tixed at I per cent, 
on the total population ; and though the 
po])ulation of the Confederation now 
amounts to 4(M ‘12,344, the military con- 
tingent remains at 303,493 men. although 
the })o])ulation has inereasetl about ten 
millions since 1817. Tlie contingent of 
tlie seven most important states is as fol- 
lows : — 

: M.-ti. 

Austria ,, 94, s-- 

Prussia .. 7!t,4Sl 

Pavaria .. .. 35.dou 

M’iirtemherg •. 1. *1.955 

Hanover ,. .. 13,o5.t 

Saxony .• I2,ooo 

1 laden .. ,, lo,0()0 

Tlu* total contingent consists t)f 292,377 
elTective men ; — 

Infantry of the line .. 213, .343 

,, Chasseurs .. 11,.‘;8S 

Cavalry .. .. 40.7.54 

Artillery ( 594 guns) and wag- 
gon train .. 20,977 

Pioneers and poiitoimiers 2,915 

In conformity with the decrees of the 
Diet, 29th Oct., 1835, and KUh Dec., 
1840, there is a division of infantry of 
reserve. Hy the acts of the Diet it is pro- 
vided that in time of war Main/ should 
be garrisoned by 70(»o Austrian and 7250 
Prus.siaii troojis; Jatvemburg- by .‘UtOO 
Prussian troojis, and 253() troops of the 
country acting as troops of the Confede- 
ration and that Landau should be gar- 
risoned by 4000 Pa\arian troops. 

Great Ihiiain. — 'i'hc number of regi- 
inmits of intimtiy and cavalry lias already 
been given. [LsrANTnY, p. 110; Ca- 



MILITARY FORCE. f 3.14 1 MILITARY FORCE. 


VALRY, p. 4<;3.“| For thoyoar 1845 the 
force for wliich l^urliaou'iitary supplies 
were granted was as under : — 

(•:i\;ilry. Infanlrv. I’otat. 
Officers . . 8:20* .5,075 5,‘H)1 

Non-con i mission- 
ed officers 1,097 8,.H)3 9,400 

Rank and file 10,004 104,372 114,370 

1 1,027 117,7.50 120.077 
The total charge for tlie above force for 
one year was .3,528, lOo/., but of tliis sum 
823,.32.3/. was (lefrayed by the East India 
Company on account of regiments .serving 
within tlic Company’s territories. The 
charge of the artillery and engineers is 
provided for in the ordnance estimates. 
There is a brigmle of horse artillery; 9 
battalions of foot artillery of S companies 
each; and a corps of engineers, which 
comprises .tappers and miiu'rs, kc. Tin* 
forceof the artillery and engineers is about 
0000 men. The different colonial corps 
which are maintained by the motlier 
country comprise about 5000 men. The 
army in the pay of the East India Com- 
pany in IS 12 consisted of 210,7.57 officers 
and men, of whom 5531 were European 
officers, < 1.0 native officers, 19,104 Ibi- 
ropean soldiers, and 18i,012 native sol- 
diers. In 1840 the exj)eiiditure of the 
East India Company in India on account 
of the army amounted to 7,9.32,208/. ; and 
in 1830 it amounlcd to 9,474,181/. The 
East India (\)nipany also maiiifains a 
small naval force of its own. 

The naval foive of Creat Hritain, in- 
cluding .^hips ill the course of coiistniclion, 
is as follows : — 


Itlto. 

.8hips. 

tJuns. 

1st. 

27 

2074 

2n<l. 

37 

3111 

.3rvl. 

54 

.3954 

4th. 

21 

10.50 

.5th. 

32 

.31 10 

3th. 

34 

870 


255 

14,502 

Gun-brigs, kc. 

135 

1,5.50 

War and othei' steamers 123 

, , 


Hospital ships, police, 
do., vV.c. 

';92 10,0.52 

ho 1st of Jan., 11)45, the number 


of ships in commission wa»s 23.3. The 
number of officers was 785-1; seamen, 
29,5('0 ; marines, ]0,.500. d’lie Parlia- 
mentary votes for the navy for 1845-43 
amounted to f),9.3f;, 1 92/. ()u the opening 

of the session of 1815 the necessity for an 
increase in the navy estimates was an- 
nounced in the s])eeeli from the throne in 
consequence of “the ])rogress of .steam 
navigation, and the demamls fi>r protection 
to tlie extended commerce of the country.” 
The payments on the aminal grants of 
Parliament for the year IMl for militar} 
and naval piirpose.s were as under; — 
Army .. X‘3,178,714 

Navy .. 5,858,219 

Ordnance .• 1,924,311 

1.3,0111,244 

f7/YVTe.— I'lie regiments of infantry of 
the line comprisi* about .3.300 men, and 
there aia^ besides l battalions of tVoutior- 
guards, 11.50 foot, and lt>0 horse gen- 
<laruus. niul 2S.‘’> artillery and 20* cavalry. 
'Idle ex[)cn.S(S of tlur war (b>[)artmeiJt 
amount at present to ■1,0()3,S50 drachma!-, 
The naval forer* consists of 2 corvette 
of 23 guns each, and .33 small ves.^d.s, (-i 
101 gnus altogethe!’. The naval expl.'i!- 
ditiire is 1,<».5.3,57.‘J drachmas. 

fianorcr. — Infantry, 1 f , 1 7 3 : cavalry. 
3.311; artillery, 1433; total strength el 
the army, 21,203 mi.n ; and tlic inilitun 
expenditure 1,395,1 05 thalers,--. 203, ooc/. 

/I/ilhtiifL — Then* are lo regiments ol 
infantry and a garrison battalion; 5 )vgi- 
ments and 1 S(jiiadron of cavalry ; 1 re- 
giments of artillery ; a corps of enginei‘r.S 
sappers and mim-rs, wlileh Ib/m 2 halt'c 
lions; hesidesa corp.s of ponteji^iicrs. Tl'^‘ 
ex])eiises of the Avar deinirinient are 
12,O(M),0 '-u tiorins,™ 1,02.5,00: '/. naval 
force consists of 85 large vessels of 223< 
guns, and 00 small vessels of 200 guas- 
The officers of the navy are 1 admiral, 
vice-admirals, 3 rear-admirals, 21 
taln.s, 31 captain-lieutenants, and 272 lieu- 
tenants. 'The expenses of tlie marine 
partmentare 5,293,733 florins, --452,000/. 

Mrxlco , — Tlie regular army in 
Avas 19,324 strong, and the active mihha 
.30,000. 

Portugal , — The real force of the 9:^1 
is said to be 18,000 men and 1800 hors*j^ 
but the full peace establishment is 
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men: infantry, including tjie municipal i The expenses of the Avar department are 
guards (1780) of Lisbon and Oporto, 24, 604, :iU8 thalers, = 3, ^’'0IV'0< 7. 

21,150; cavalry, 3550; artillery and en- Russia . — This great military power 

gineers, 3400. The number of troops in Las in Europe an army of — 


the Portuguese colonies in Africa is stated 
to be 4000, and in Asia 4400, total 9000. 
There are 19 companies of veterans, con- 
sisting altogetl ler of 3000 men . 'Lhere arc 
besides nearly 2000 persons on the stall’, in 
the military schools, fortresses, arsenals, 
and in the civil departments of the army. 
To tliese numluTS must be added olLcers 
who have bc*en tem})onirily removed from 
active service in eonse(iuence of political 
events and other causes, and Avho are said 
to amount to 2500 in number. The naval 
force of Portugal consists of 4 1 sail of 
944 guns. Tluav are 2 sbi])s of tlie line 
of So guns each; ,5 frigates of 50 guns; 

1 of 44 guns ; 8 corvettes of from 20 to 
24 guns; 1 1 brigs of from lo to 20 guns. 
Tbe expenses of the ministry of war are 
2,488,249,170 reis. The marine depart- 
ment is united Avith the colonial depart- 
ment, and the naval expenses are not 
distinguished separately. 

Prussia. — The ijifaiitry, cavalry, and 
artillery arc divided into guards and re- 
giments of the line. 'I’he peace <*stal.)lish- 
ment consists of 74,58<) inlantry, 23,124 
cavalry, 15,G51 artillery, and 2,544 eii- 
giivvrs. 

'file total strength is 115,905 men. I'he 
Avar estahlislimentis about 205,ooo strong. 
This statement hoAU'ver (b.es not give an 
luleipuite idea of tlie militaiy’ strength of 
Prussia. Tlie Landwelir of tlie first haii 
is <‘()mposed of men rrom 2o to 25 years 
of age who haAe served tlii’ee years in the 
regular army, ami are then diseliarged for 
tAvo years, during' Avhich they are liable to 
he called out as tla> reserve. In time of 
■''ar this ban is on tbe sann* fooling as the 
Jitaiiding army, and cipially liable to serve 
hoth at liome a'lui ahroad. 4'lie Land- 
^elir of tlie second ban comprises ail tlie 
men aged from 32 to ‘19, and is called out 
only iu time of Avar, 'riu; Lamlsturm 
comprises all men from 17 to 50 who are 
capable of bearing arms. Jneliuliiig the 
Lamlwehr of the first ban (81,048) and 
Landwelir of the si’cond lian (62,608) 
or force of Prussia amounts to 

‘■50,561 men, besides the Landstnrin. In 
mie of war the first ban is 130,000 strong 


M(.‘n. 

Ill'T-sl'S. 

Oinnon. 

086,000 

79,720 

1200 

and a reserve of 182,ouo 

17,9:/,0 

472 

Total 568,800 

97,640 

1672 

Besides this force there 

is the army of 

the Caucasus 80,000 strong: and 

in the 

Transcaucasian provinces tluuv 

is also 


another force of 80,000 men. There are 
besides — 1, a corps d’armee in Finland, 
whieli consists of 16 battalions of in- 
fantry and a brigade of artillery ; 2, a 
corps in Orenburg of 16 battalions of 
infantry, a brigade of artilh rv, and 16 
regiments of (lossacs of the I 'ral; 3, a 
corps in Siberia of 16 battal'cns of in- 
fantry and a brigaile of artillery; and 
there are besides different corps of Cos- 
sacs amouiiting to 50,000 men. 'fhe ex- 
penses of the ministry of Av;ir are esti- 
mated at 30,000,00(1 thalers, " .5.oo(),oii(j/. 
The Russian navy consists of 5o ships of 
tln‘ line, 25 frigates, 3»i steamers, besides 
brigs and other small vessels. The ex- 
penses of naval establishments are esti- 
mated to amount to 12,OUO,U\)0 thalers,— 
1, 8(H), (*()()/. 

Sardinia - -^ThL' strength of the army 
in time of p(‘aee is 25 ,ooo men, and 
loo.ooo in time of Avar. S;;rdinia pos- 
sesses a small naval force of 28 sail, 5 of 
which are frigates of 60 guns each. 'Flie 
expenses on aecoimt of tlie army and 
navy are not hnoAvn. 

Sa.nuit/. — The regular army comprises 
.529 otlieers and 13,7oO men, :;::d the mi- 
litary expenditure amounts xo 1,3:10,782 
thalers. 

Sivilirs. 7tcc), Kinndoni /Ac. — In 

18.38 the army consisted of 4 1,9 is nu'u; 
29,381 infantry, 4473 eavairy, 2100 ar- 
tillery, and 75() engineers. expenses 
of this force are not known. 'I’herc is 
also a small naval hure. 

Spain. — There are 99,tH)o troops of the 
line: 75,485 infantry, ILolG cavalry, 
98(’9 artillery, and 2795 engineers. To 
these numbers must be added tlie pro- 
vincial militia (4 :k095), which makes the 
total military force 142,200 men. This 
does not include tbe staff at head-quarters 



MILITARY FORCE, 


[ 330 ] MILITARY FORCE. 


and tin* persons employed in the civil de- 
partments of tlie army. The Spanish 
navy was almost entirely destroyed in 
the last Avar. It now c<msisls of only 
3 shi[)s of the line, 0 frigates, 3 eorv<*ttes, 
0 hrigs, a.nd 1 1 other vessels, and a ninn- 
bor of small craft. A corvette of 30 
guns and two war-steamers nspectively 
of 450 and 220 horse power were lately 
built ill hlnglaiid for tlie Sjmnish govern- 
ment. 'J'he expenditure of the ministry 
of war is 322,334,0(iS reals. 'J’lie marine 
department is united with that of eom- 
meree and the colonics. 

Stdtrs of thii (Jhurrh . — There are three 
military divisions: Rome, Ancona, and 
Ilologna. Tiie army in K^40 consisted 
of 1 l,r)80 men, a reserve of fiooo, and 
.3000 national guards of Itome and Ro- 
logna. The infantry comprised 9300 
men, of wdiom 330U were Swiss, and the 
6(*oo others were not the pope’s subjects; 
cavalry, 800 ; artillery, 800 ; gendarmes, 
170i^ ; arquebusiers, sdo ; douaiiiers, 1200 ; 
and a guard noble of 8o men. The army 
cast l,7r)/j,02!J .seudi, — 380.000/. 

S/rr</e/t and Aonivtij. --Strength of tlie 
Swedish army, .39,8 Oi ; namely, 2fi,700 
infantry, SOi’O cavalry, 4340 artillery, 
and b\j i engine<*rs and staff. Sweden 
has a naval force of 21 ships of the line, 
8 frigale.s, and 255 small craft. The 
army costs 1,1 18,240 tlialers, ~ 289,00o/., 
and the navy l,414,IOOtbalerx— 100,000/. 
A considerable portion of the expenses of 
the army is defraved from tlie estates of 
the crown, and the actual military ex- 
penditure is not sliown in the budget. 
Norway lias a distinct military force of 
12,150 men (10,000 infantry, 1(M)0 ca- 
valry, and 1150 artillery and engiueei’S); 
and a Tuiv:d forci*, which consists of b 
brigs and 1 1 7 gun boats. The military 
and naval ('xpenses of Norway arc pro- 
vided f()r hy the Norwegian stortliing. 
The army costs 700,000 thalcr.s, (.specie) 
— 140,0()(j/. ; and the navy 245, tKK) 
thalers, -- ■VJ.OUHl. 

Sivitzcrhnid. -'I’he fi’deral army is 
64,019 stronL% and consists of 51,864 
infantry of the 4:.e, t2!)0 riflemen, 1500 
cavalry, .'i75! artillery, ajid 700 engi- 
neers, sappers and i!dn(Ts, t'v.c. The ex- 
penses are not given in the ‘ Almanach 

Gotha’ for 1846. 


Tnrhvij . — The army is reckoned at 
110,000 men, and is diviih’d into four 
corps of nearly -10,000 each, ''riiere is 
tlie corps of (.loiistnutinople, of Itoumelia, 
of Asia, and of Arabia. The naval Ibrei* 
consi.sls of 47 sail, 'fhe expenditure for 
military and naval purposes is not mad(* 
puhlie. 

Ihtitvd States if Aurth America. — Tin* 
l/iiited Slates^ army consists of 2 regi- 
ments of dragoons, 4 of artillery, and 8 
of infantry, and ooinprises 71ii olliet'is 
and 7590 men. Insides the staff, 'rin 
number of all ranks, inolnding non- 
etfectivc men, is SCOO. 'I'his force is 
eoinmaiuled by a major-general, 'rin* 
whole territory of the I’nited SOOes is 
divided into 2 military geograjdiica! 
divisions, wliich are snlnlividcd into s 
geographical departmenis. 'The milifaia 
force is stationed at 58 military ]n)Sls. 

ises of the war department " 
tin 
8 , 2 . 


»er worKs oi uc'ienoe, /ii;),98i> dol- 
lars; Indian department, 1,021,500 d<il- 
lars ; and theia; wen* small it<*ms A'l’ 
arming and ecpiipping the militia. Tin 
expenditure on account of the military 
academy at West I’oiiit was 12.!, 19.') 
dollars, '’i'lic cost of the military est:i- 
blishments in 184 1-5 w'as less than it laal 
been in any one year since 1832. In 
1837 and 18.38 the expenditure in each 
year amounted to nearly 2 <),imm>, 0()0 dol- 
lars. In 1814 the expenditure ww 
20, ;;o8,.3<9; dollars. In [811 it was o/dv 
2,259,747 dollars. 'The militia of the 
United States consists of 1,759,810 otfi- 
cers and men. In tliis nnmber are coni- 
prised 662 general ollieers and 15,(i<)l 
held ofliccTS, and tin* total number o 
commissioned oHicers is 69,450. 

'The navy of the United .States eousislj 
of 10 ships of the line, 1 of which 
120 guns and 9 of 74 guns; there ure I- 
frigates of tin* first eJuss ol’ 44 gnus 
I of .54 ; 2 second-class frigates, rach cl 
36 guns; 23 sl()ops of war of from 191^’ 
20 gnns; 8 brigs of 10 guns each; 
schooners ; 9 steamers ; and 4 storc-slups* 

'The sum (.-xpended under the diroctioj 
of the navy department for the yca 
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ending 3()th .lune, 1845, was (i,49G,90() 
dollars — 1,380, (»!<’/• The largest sum 
ex[)end(Ml on naval establisliments since 
1811 was 7,9#3,078 dollars in 1842-3. 
From 1828 to 1835 the expenditure was 
under 4,000, ()()() dollars a year. 

Ml r. 1 TAU Y TKN U KLS. [Feudal 
SvsTE>r.] 

MILITIA. In Great llritain and Ire- 
land the t(!rm is applied particularly to 
those men who are chosen by ballot to 
serve for a. certain number of years 
within the limits of tliese realms. The 
legiilations of tlie militia service ditfer 
widely trom tliose of the conscription on 
llie (Continent; under the conscription the 
trooj)s become members of the regular 
army, and may Ik* marched beyond the 
liontiers of the state ; Avhcreas the Bri- 
tish militia is enrolled only for home 
s(‘rvii‘e, and may l)e said to constitute a 
doim^stic guard, [(ajNSciucTioN.] 

The military force of this country in 
the time of the Saxons Mas formed by a 
species of militia, and eyery live Iiydes 
nfland were charged with the equipment 
of a man lor the service. The ceorles, 
or ])easants. were enrolled in bodies and 
placed miller the command of the Ealder- 
nien or chiefs, who Mere elected by the 
people in the folkmotes. After the Nor- 
iaan conquest of the country the pro- 
prietors of land w<‘re oompt‘lle<l, by pro- 
vid.iug men and arms in proportion to 
their estates, to eoiitrihnte to the defence 
eft lie realm in the evijnt of a tlireateued 
invasion, ’^flie troops were raised under 
the authority^of nunmissimis of anajj, 
which were issued by the crown ; and 
the command was soinetinics vested in 
the persons to whom the commissions 
Were giiuited ; though frequently tltc 
hpuh constables, or the slieritfs of the 
coimtic.s, commanded in tlicir owm dis- 
militia seems, at lirst, to 
have Ijcen liable to he marched to any 
part of the kingdom at pleasure, but in 
the reign of lOdward HI. it was declared 
h.y a statute that no man thus raised 
^houUl he sent out of his county, except 
times of |)nblic danger. From tlie 
f'-ign of Philip and Mary the lords-licn- 
I'liauts have had the eliarge, under tlie 
of raising thi militia in their rc- 
•prctive counties. 

' II. 


Charles I. having, by the ‘ Petition of 
Bight, ^ been deprived of the power of 
maintaining a disj)osahle body of troops 
in the country, found liimseif in 1041 
unable to suppress the rehrUiou then 
raging in Ireland ; and was in conse- 
quence induced to commit tlie charge of 
restoring peace to the care of the 
parliament. The parliament immeiliately 
availed itself of the circunistanee to get 
into its own hands all the military force 
of the nation; and in the following year 
the two houses passed a bill in which it 
was declared tliat tlie power over tlie 
militia, and also the command of all forts, 
castles and garrisons, slioiild he vested 
in certain commissioners in whom tlicy 
could confide. The king having refused 
his assent to the hill, the parliament made 
a declaration tliat it was necessary to put 
the nation in a posture of defence*, and 
immediately issued orders to muster tlie 
militia ; on the other hand, tlie king issued 
commissions of array for a like purpose 
to some of the nobility, ami thus com- 
monc(‘d the war which desolated the 
country for several yc-ars. 

When (3iai lcs 11. ascended tlic throne, 
the national militia was rc-eslahlishcd on 
its former footing, and the chief coiii- 
mand was vt*sted in the king. 33ic hnnls- 
licutcnants of counties were imuKiiiatcly 
suhordiiiate to the king, ami graiitid 
commissions (subject however to tlie 
king’s approbation') to the field and legi- 
meiital oHicers who commanded niui' r 
them. jScw regulations respecting tlie 
amount of property whicii rciideied pi r- 
sons liable to the charg;* of pr(»\!i'ii!g 
men and arms were then estaldisl-ed ; an 
at tliat time no one nho liad !• .-s tlian 
2(H)/. yearly income or less tnau 2 11' /. 
in goods or money could be compelled to 
fitriiisli a foot-soldier ; nor could om who 
did not possess 500/. per annum or an es- 
tate worth (lOOO/. hi‘ imule to provide a 
man for tlie cavalry. ^ persons having 
less property were re»iuired, aeeoidiiig to 
their u'eaiis, to contribute towairds' finding 
a loot or a horse soldim*. The milida 
was then mustered and trained, h> ?\‘gi- 
ments, once a year and during four d:iN S ; 
but the imii were mustered and trained, 
by companies, four times in the yi'ar, and 
diirinu two days each time. At the 
: z 
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periods of mustering, every man was 
obliged to provide himself with his own 
ammunition. 

Tliese regulations, being found ex- 
pensive, at length ceased to be observed, 
and the trainings of the militia were dis- 
continued in evt'ry part of the realm ex- 
c>ept the city of London. In 1 75(1, under 
an apprehension that the country Mas 
about to be invaded by a French army, 
considerable bodies of rTanov(*rian and 
Hessian tro(^ps were brought over for its 
defence ; the spirit of the nation revolted 
however at tlie disgrace of being indebted 
to foreign mercenaries for protection; 
and these trooj^s being sent back to the 
Continent, a nafiojial militia Mas again 
raised aiul organisc'd under an net of par- 
liament in the oOtli year of George 11. 
Tile measure was generally popular, 
though it did not meet with universal ap- 
pro! )ation ; and there \vere many persons 
who maintained the opinion that, for 
Avant of military knowledge and liabits, 
this sp(‘cii‘s of force eonld not be ndied 
on in the (‘Aei:t of its being called into 
active service, fixperienee has liowever 
.shown tliat such an opinion is destitute of 
fouiidaroii ; and it was soon after Mards 
admitted tliat, wln'ii mcU disciplined, 
tlu?.se constitutional battalions rivalled 
tliose of the regular troops in the per- 
formance of all military evolutions. It 
may he oliserved here, tliat the greater 
part of the 1 (),()()() liritisli troops mIio 
gained thehaltb^ of Taiavera M ere men 
drafted IVom the militia regiments at 
home ; and so recenlly had they joine<l 
the army in Sjjaiu, that in the action 
many of them l)ore on their accoutrements 
the numbers of their tbnner corps. (Na- 
pier, vol. ii. j 

The militia laMs were repealed in the 
2nd year of George III., when a new act 
regulating the service of this I'oree was 
passed; and in the ‘iOth George Ilf. all 
the previously existing .statutes relating 
to tin* foiee were formed into one law. 
New reg Lila*. ions hoM-ever were made by 
acts pass(‘d in th** 4:iiid, 51st, and 52nd 
years of die same reign. 'J'he militia of 
the kingdom when embodied and in 
active service is subject to the provisions 
of the Mutiny Act, or Articles of War ; 
but when merely called out for annual [ 


training they are not subject to any 
punishment which aft’ects life or limb. 
The king is empowered to employ the mi- 
litia in any part of the United Kingdom, 
but not out of it. The militia of Great 
Ifritain may serve in Ireland, and that of 
Ireland in Great Hritaiii : the period of 
service for each out of the island to Avhich 
it belongs, being at most tMO years. 
When called into active service the of- 
ficers rank M'ith tiiose of an (‘(inai grade 
in the regular army, Imt as the juniors of 
each grade, and tliey may veei'ive promo- 
tion for meritorious s-(‘rvieivs during a re- 
bellion or an invasion ; but no oilieer of 
militia can serve on a conrMnarlial ai the 
trial of an otficer or soldji*r of the regular 
troops. 

AH persons not labouring under lanlilv 
infirmity and not specially excej)(('d, are 
liable to he chosen for private militia 
men and to serve either p(M’sona!ly or by 
substitute. The persor.s excepted are - 
peers of the realm ; eommissi(med and 
non-eominissioned oliie(‘Ts and ])rivates 
serving in the regular t'orces ; half-pay 
oflicers of the navy, army and marines, 
and eommissioned otlieers wlio have 
served four years in the militia ; members 
of corps of yeomanry tmd volunteers, and 
privates serving in tlie local militia ; sea- 
men and i>ersoiis doing duty in the royal 
docks, at the gun-w hart's, and poM'dei;- 
magaziiies; also ]>ersoiis employed under 
tfie direetidn of the Hoard of (Irduaiu’c; 
resident members of tbe Imo universities ; 
chTgymeu of tlie Kstablislied ('diureli: 
also IVotestant dissenting preaeli'-rs, ]iro- 
vided they Pike the oaths of alhgianee 
and supremacy, and ('xercise no otlier oc- 
cupation, or only that of schoolmasters: 
constables or other peace-olKeers ; articled 
clerks; apprentices* free warermen 0J‘ 
the Thames ; poor men having more than 
three legitimate children, and persons 
above 45 years of age. To alh viate the 
distre.ss of a poor man, when draM ii for 
the militia, and who has jnovided a siiij- 
stitiite, the churchwardens of tlie parish 
are bound to return to him a sum not ex- 
ceeding ;V., or half tlie eurrent price ol 
substitute. No one having served per- 
sonally, or by" suhslitutc, during thre* 
years in the militia, can he obliged k) 
serve again till it comes to his turn h) 
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rotation ; but if a man has servtMl as a | 
suhstituto for another, this does not ex- 
onerate him from serving again if chosen 
1)y the ballot. 

The militia wlien embodied is trained 
Old exercised by ])attidions or regiments 
twice in a year, and during fourteen days 
eaeli time, or once in a year for twenty- 
eiijht days, at the discretion of the lords- 
lieuhoKuits or their deputies. 

The ballot ing of the militia has been 
suspended by successivt* acts of ]^arlia- 
meiit since iSii'J. Since this period the 
. Oijnnaudaiits and staif only of the dis- 
I'lnluKlied militia liave been kept up. The 
fxp.'nditnre for this purpose a)U()Unts to 
about 100, not)/, a year. The number of 
militia, regiments is 7<’' for Kngland and 
Wales. 1.‘) for Scotland, and .‘18 for Ire- 
land. In December, 1847), a circular was 
iddn^ssed by the War OtUce to the colo- 
nels of thi‘ dilfereiit regiments of militia 
of (Ireat llritaiu, re(iuiriiig them to com- 
the p(‘rmanent stall' of their respec- 
ti\e regiments to the full iiumher limited 
l>y d Wm, IV'. c. .37, namely, one 
.idjulant, one serjeant-major, and seven 
serj -ants. 'The stutf of each regiment 
lia'^ been I’eeeutly inspected; and the cir- 
cular recommends that notwithstanding 
siMue of tlic^ Serjeants were unlit for active 
duly, they should nevertheless be re- 
tained, as they were capable of dis- 
cliarging duties incidental to the ballot, 
enndment, as well as tin; exercise of the 
Jnilitiu, and would he able to atl’ord as- 
sistance on the lir.st training. It is be- 
lieved lliat amingtiineiits arc now making 
(December, 1847)) for the balloting of the 
ill'll itia ill lS4d. 

The supplementary militia is an addi- 
tional body of men which was first raised 
for the defence of the country at 
that juncture. It may still lie raised 
)'hen the necessities of the state reipiire 
dj and it is subject to the same reguia- 
b 01 IS as the ordinary militia. The local 
adlltia was a l)ody' raised in 18o{), t’or the 
IHupos.. of replacing, in certain (ii.stricts, 
Jao (‘(ji-ps o{‘ volunteers. Dy the 7>L»nd 
u‘< rgc III., this force may he marcliea 
to any part of (Dvat llritaiu in tlie event 
? a tx'ludliou or an invasion, and it may 
|o kept embixiied till six months after 
former is terminated or the latter re- 


pelled. Persons enrolled in the local mi- 
litia cannot be compelled to serve in the 
regular militia till one year after their 
period of .service in tlie former has ex- 
ired, 

'I'lie wliole anioimt of the several 
militia forces in Kngland alone? exceeded 
200,000 men ; and during the late war, 
wh(?n an invasion of tin; country was a})- 
prehended, the force which niiglit have 
lH‘en assembled in arms amounted to 
more than twice that niiml)er of men. 

In France a militia was fir.st raised 
from the y)roviiiees duriiur the reign of 
Louis XIV^ : but the several eor])s were 
disl)anded after the })eace nf Ityswick. 
Ill 1720 was organised a force of the like 
kind, consisting of meu chosen by lot 
from tlie towns and villages, and held in 
readiness to be assemble*! when re*iuired; 
and in 1778 these provincial troops were 
formed into Uh; battalions. Since the 
great devolution, the National (iuard 
may be said to constitute the militia of 
France. 

In the United States of North America, 
by an act yiasscd in 17'.»2, the principal 
jirovisioiis of which arc still in force, all 
able-bodied white male citizens between 
the ages of eighteen and forty-five, with 
certain excerptions, are enrolled in the 
militia ; and when drafts are to be made 
for active service, tlie individuals ar(i 
selected l>y ballot as in this country, 
'riic persons excepted are* the (‘xemtive, 
judicial, and reiuvseiitative olHcers of the 
Union, thv)se who are einpl*)ye«l in the 
post-oHice dej)artment, \c. ; and, in some 
of tile states, ]K‘rsons are exempted who 
have scruples of eonseienee against bear- 
ing arms. 4'he president has the power 
of calling out tin* militia ol* the states; 
and. when on aefiva* service, it is sul)ject 
to the same rules am! arlieh*s of war as 
the regular troops, but eoiirts-martial for 
the trial of military olu*ml(*rs are com- 
posed ol' militia ollieei's only'. 

A militia mav I'c a useful addition to a 
regid:*'- stamling army, when it can be 
reiidered an ellieicnt body ; aiid^ provided 
a large ue.mber of persons at a time are 
not witlelrawn from prolitablc industry. 
Dut any milili.'. system wliich interferes 
, largely' with regailar occupations is a 
jloss bo a eoiintry. A regular army is 
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cheaper than such a militia and more 
efficient. It may Ik; argued that a militia 
possess the united characters of de- 
fenders oftlieir country and of contrihu- 
tors to its prosp(U'ity, Avliile they remain 
connected in social union \vith their 
lellow-citizens, and are intere»t(“d. like 
then), in the support of thelawsand in the 
presen atuui of gxxjd government; and that 
it is in some respects otherwise witli the 
soldiers of a regular army, who are tie- 
voted exclusively to tlie profession of arms, 
and have few feelings in common with tlie 
rest of t]ie community. However, the 
regular army of Great Hritain that is 
employed at home is insignilicaiit when 
compared Avith the regular ioive of many 
othei* coniitries in Kuropt* ; and tlieiv is 
little danger to be apprt lioided from it 
to tlu* liberties of tlie people', even if it 
should ])e increased to any eonsidt'ral'le 
amount, because the money retpiired for 
this service is voted annually by the 
puriiameiit. [Arjiv.] 

MIN ES. — Under ( ‘oal Tiia ni., p. a-Jtl ; 
CorPKU, STvrisTirs or, p. c.U ; and 
IttON, p. 1.32. an iieconnt h:is hetai given of 
tilt) tln ce hu gest hi'unehes of minii.g in- 
dustry, te vhieh we now add a lu’ief no- 
tice of the jirotlu -e tjf the lead ami tin 
mines, in ordt'i* to give a gener.al view of 
the importance of the mines of England 
as a source of national wealth. 

J.tiul. — Tlie quantity raised and smelt- 


ed in the United Kingdom is believed to 
amount to about 6(),()i)(itoiis, which is more 
than sutficient for our own eonsumption, 
and the remainder is exported. Foreign 
lead is imported into England, chieiiy 
from Spain, but comparatively little is 
used in this country ; in 1844 only Hi tons 
out of 30.58 tons imported. 

Tin . — Tlie eai'liest commercial inter- 
course with Jh itaiii arose out of the trade 
for till. (Diod. Sic. v. .38.) From 
1817 to 1837 the average aiuiual produce 
of the till mines in Cornwall was 1211 
tons. A duty of 4s., and lees ('quivaleiit 
to As., for eaeli 1 20 lbs,, were paid to 
the Duchy of Chirnwall prior to 18.3S. 
Tlie consumption of tin in Great llritain 
from IS.’V.i to 1837 averaged annually 
.330.3 tons, wliicli Avas about three tinu's 
the annual consumption from 18()0 to 
1810. j'rom 178.3 to 171)0 llie propor- 
tion of Ih’itish tin exported was 7-liitl;s 
of the total produce of the mines; and 
it had gradually diminished imtil it 
ainounti'd to l-.')th only from 18.30 to 
1837. From 1815 to 1831 the annua.l 
average importation of foreign tin Ava'. 
213 tons; from 18.31 to 18.38 the quantity 
imporh'd had reached 1527 terns. Nearly 
all the foreign tin is again ('xported. 

Tiie (‘xports of mineral j)roduce aiul 
metals AAorked into manufactured goods, 
were as under in 1 844 : — 


Brass and copper manufactures . . 
Ouils, culm, and cinders .. 

/ Hardware and cutlery 

iron and steel, wrought and uiiAvroiight 
I A*ad and sliot 

3'in, uiiAArought .. .. ,, 

Tin and iiewter wares and tin plate 
• Salt .. 


Metals imported in 1844:- 

(’on- 

siifDption. 

Iron, bar . -nASn tons 21, .591) 

Lead, pig and sheet .‘fonH torn; 49 

Tin . . 12.0SoevHs 2,056 

According to the teusu. of 1S41 the 
lUWnber of persons cnijiioA 'd in mines in 
0rojit Bidtain was as follow.s j—Coal, 



Dechirod Value 

.3.88.882 ewts 

a! 1,736,545 

1,7.54,171 tons 

(i72.056 

45l,04‘J cw ts 

2,179,087 

458,745 tons 

.3,19.3,.3)i.3 

15,6t;4 tons 

270,344 

22,216 cwts 

77,89.3 

, . 

.506,691 

13,476,884 bushels 

224,656 

£8,860,635 


118,2.33; Copper, 15,407; Lead, 11,419; 
Iron,* 10,449; 4'in, 6,101; Mangnnesr, 
275; Salt, 268; Mineral imt specified,* 
31,1 73 Total, 1 9.3,825. 

The above number of persons Avho are 

*Tl;e coal-miners Jind iron-miners 
ch.mge occupfitioTis. In is-il the iron trixh' \c;‘' ‘ 
a state (»f "rent (leprr.ssion, and the eoal-naiK*’ 
were, on the other hand, in full activity. 
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employed iiiulcr ground in mines is nearly 
equal to an eighth ofthe total uunihers em- , 
ployed ill the eidtivatiou of the surface ; | 
to this imm her might perhaps he added , 
18,1 IS qiiarriers. The number of per- 
sons eniployi'd in the manufacture (smelt- 
ing, ^cc.) of metals was 3G,209, as fol- 
lows : — 


Iron •. .. 29,497 

Cojiper .. .. 2,129 

Lead .. •. 1,29:^ 

Till .. .. 1,.‘12U 

Metal not specified 1,97.4 

'i^he total annual value (profits') of 
mini's and iron works assesseil to the 
Ihuperty and Income Tax in 184.3 was 
as follows : — 


Alini's'. Ironworks'. 

Liigland and Wales X*2, 08 1,387 050,-1.35 
Se.itland .. 177,592 147,412 

'file mines in Durham were assessed 
at .392,112/.; those in Laneashive at 
3t8,00(;/. ; the Yorkshire mines at 
151,07."/. ; and the Stafibrdshire mines at 
I9f:,ii9/. 

'Die Stafi'ordshire iron works were avS- 
se^sed at 1.7.5,985/.; the Monmouthshire 
works at5f;,H97/. ; Yorkshire iron w'orks 
at 97,800/.; and Shropshire at .34,279/. 
MIMSTKU. [HKNKi’irF..] 

MLNOlh MINOKITY.-A person isa 
minor, aeeordiiig to Ihiglish law, wlieii 
ill' is niider twenty-one years of age. The 
lonn applies eitiier to a male or female, 
i .von. I 

'The U'Tin is derived from the Uomau 
law, in which persons under twenty -five 
y.Mrs of a^‘ (ininoivs viginti annis or 
ajiiionim) wi.*re, to a certain extent, under 
tlu* care of a curator. [Ciuiatoh,] 

MIN'r. 'riie j)lace wliere money is 
coined, from the Anglo-Saxon ‘m^net,’ 
aad tliat in all prolwbility from the Latin 
Id, It is a part of the royal preroga- 
tive to eoin money. [Cuimmj.J d'lie 
Homan mohchi was the place where the 
inom*y was coined. It was a Imilding on 
tile (Japitoline Hill, which w'as attached 
to die Temple of Juno Moneta. 'J'he 
^'C.hjeet of the earliest coinage is treated 
hy Kckhel, Duct rim Numorum Le/cr/o/i, 
Prolegomena, vol. i, 

^ t)n the early Anglo-Saxon coins are 
|^|und, in addition to the names of the 
tiiose of other persons also, who 


are conjectured to Iiave Ik'cii the money- 
er.s, because on later Anglo-Saxon money 
the names of tho.se ollieers frequently oc- 
cur, with the addition of their title of of- 
fice. From this eireumstanei^ we may pro- 
bably conclude that they were responsible 
for the integrity of the money ; and tiat 
they were the principal oiiieers of the 
mint. 

In the Anglo-Saxon times an olUcer 
called the reeve seems also to have had 
some kind of comieetion tvith tlie mint, 
or some jurisdiction over it ; fiir in the 
laws of (kumle it is providi'd, that if any 
person accused of false eohiage should 
plead that lie did it by licence from the 
reeve, that ofiicer should clear himself by 
the triple ordeal. If he failed to do this, 
he was to sitfier tin* same puuishnient as 
the falsifier himself, which was the loss 
of that hand hy vvhich the eiime was 
committed, without any redemption eitiier 
hy gold or silver. ( J.ejj. Au<ilo~Su:vi it., p. 
134 ; /A. Cnuti^ § 8.) 

After tlie Norman conquest die officers 
ofthe mint appear to have been in some 
degree under the authority of the C5)urt 
of Lxcheqiier, as they were admitted to 
their respective olfiees in that court, and 
took the usual oatli of otUce before die 
treasurer and haroiis. 

The mint did not attain its full cou- 
slitulion of superior ofiieers until the 18 
Kdward 11., when a eomptrolh r first ap- 
peared and delivered in liis aeeouht, dis- 
tinct from those of the w arden aiul mas- 
ter, whose aeeoimts liIm) w*,ie distinct 
from each other. Tims they operan d as 
mutual cheeks, and no fraud could be 
practised without the eoiieurrenee of all 
thesi* three persons. One of the principal 
oliices, namely, that of euneator, and |-)ro- 
bably others, descended by iiilieritanee 
even in the female line, and tin* iniieritor 
was sometimes allowed to sell it. See 
Kuding’s aeemmt of this ollice in his 
‘ .'Vmiaks ofthe (oiiiage of Britain/ 8vo. 
edit., vol. i., l->p- 109-1 14, w here its de- 
scent is traced from the time of Domes- 
duy Book to the 4 JLchard II. 

In tie' Anglo-Saxon and the early 
Norman period there were many mints 
beside tlie king's, and some w'eivooiitinued 
to a much later time. Baions and 
bi&Jiops .struck money, especially in King 



MINT. 


MINT. 


[ •‘^42 3 


Stephen’s veipi, and in two or three in- 
stances tiie privilege of coining was grant- 
ed to tlie greater inoiuisteries. Wolsey 
exercised this franchise, both as Ihsliop 
of Durham and Archbishop of York ; and 
there are coins of tlie Archhisliops of 
Caiiterlniry, distinctly marked as such, 
at intervals from Jaenberht, consecrated 
in Tho, to the close of the reign of Henry 
VI i I. Of the lay barons of Stephen’s 
time, Ave liave hut on<* coin now exfcuit, 
usually ascribi?d to Kohert Earl of Glou- 
cester. 

From a very early time the moneyers 
seem to have enjoyed exeltisive privileges. 
In till' Henry 11. the moneyers of 
York were expressly exempted from the 
payment of the * Doiuim ’ whie.li was as* 
sessed upon the nu n of that city, ( Madox, 
vol. i., p. (idh.) In tlie 18 Henry III. 
till* mayor, ^iic., of London were com- 
ruaiuh'd not to infringe upon the liberties 
of the king’s moneyers of I>ondon, by ex- 
acting froju them tallages or other cus- 
toms contrary to their privileges (Cl. 18 
iieiiry III., in. '50 ); and before his 4lst 
year tliose ju ivi leges appear to have he(‘n 
extended to tlie whole l>ody of offi<;ers 
helongin r to the mint; for at that time 
the hailihs, Ac. of Canterlmry were 
ordered to ap[)ear in tlie h^xclieqmT to 
receive judgment for having distrained 
upon the olfieers of that mint. (Madox, 
Hint. J'lrch., vol. j., j). 748; Kuciiug, An- 
nals, vol. iv., J). 27‘h) 

The earliest grant of these privileges 
by charter w’as in the reign of Edward L, 
when the officers of the exchange and of 
the mint were (by the names of the 
keepers of the changes of the city of Lon- 
don and Canterhiiry, the labourers, or 
workers, money-makers, or coim rs, and 
other ministers deputed or appointed unto 
tliose things which toueli the office of the 
chaijg(‘s aforesaid) freed from all tallages, 
and were not to be put into any as.'iizes, 
juries, or recognizance, and were to plead 
before the said keepers of tin* changes 
only, except in pleas appertaining unto 
freehold and the crown. 

Thcf^e j)rivileges were confirmed by 
Edwaril li. in his second year, with some 
adilitions. Lett(us-])ateut to the same 
effect were issued by l!i<lward III., Rich- 
ard IL, Edward IV., Henry VIL, Henry 


VTIL, Edward VL. and Philip and 
Mary.* All these an* referred to in the 
charter of incorjxiration which w'us 
granted by Elizalietli in tlu* first year of 
her reign, hut those of Edward 1. and 
Edward H. alone are given at leiigtli. 

In that yi'ar (^^neen Elizaheth, at the 
humble suit of the kec'per of tlu; changes, 
the labourers, coiners, and ministers 
deputed or appointed to those thiiigs 
which touch the offices of tlu* change, and 
ill consideration of certain gtmeral AViU'ds 
in the former grants which had occa.sioned 
them and their })redl■ce^;sors to lu* ino- 
lesteil, granted and coiillnued to them 
the letters pattait and grantvS afori'said : 
and incorporated tliem by tlu* name of 
the keeper of the clianges, and the work- 
men, coiners, and other ministers deputed 
to the said office. Tiiis charter gave ail 
the officers various privih*ges and exemp- 
tions. This cliarter bore date at West- 
minster on the ‘20th February, and there 
were subsequent confirmations of it in the 
second, third, fourtli, and liftli y(*ars of 
her reign. Kuding htis cited various in- 
stances in which these privileges were 
intrenched iqion ; they were nev(Ttlieles.s 
confirmed by King Janies 1. in the second 
yifnr of his reign; by King Charles 11. 
in his fourteenth year; ;nui by the inden- 
ture which was in forci; in the year 174 t, 
and which estahlish<*d tlut ofrii’ers in their 
houses, places, Ac., and in their eliarter.-' 
and privileges. 

These privih‘ges they contiimc to en- 
joy to the pn*sent time. (Ivuding, vol, i- 
p. 47.) 

The following is the ('stahlishment ef 
which the Mint at pres(*nt consists : — 

I, A Master and Worker. 4’lie salarv 
is 200(>/ . a 3 u*ar. The office of master »'! 
the Mint is usually conjoined with soin'^ 
other high official situation. In 184:'. 
the Right Hon. W. 10. Gladstone 
President of the Hoard of Traile aii'i 
Master of the Mint, and he was also a 
cabinet minister; on his retiring 
office, his suce.essor in the inastersliip 
of the Mint was Viei*- President ol 1^‘‘ 

* There wore also conlirmatioTis in the t HeaO 
IV., Pat., p. m. ; I Henry V., Pat., m. ' 
Henry VI., I’at., p. 1 . m. 17 ; IH Henry Vh. 1 y 
p. 3, m. ari ; 23 Honrv VI., Mich. Coinmun, roi- 
17 ; Madox’s MSS., No. 69, p. 94. 
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Hoard of Trade, hut was not in the 
cabinet. 

2. TIio principal officers, forming a 
i^^ard, viz : — 

Tlie Deputy Master, 

(x^mj)ti'ol]er, 

King’s Assay Master, 

King’s (.’lerk, and the 
Superint<!ndeiJt of Machinery and 
Dies. 

3. Officers in the service, viz. 

TJui Master Assayer, 

Pro])atioiK*r Assayer, 

Weigher and Teller, 

Surveyor of Meltings, 

Siirv(‘yor of Money-Presses, 

Chief Kngraver, 

Secoiid Engraver, 

IMedallist, and 

Clerk Assistant and Deputy Master. 

Besides these there are four clerks in 
the Mint-office, two porters, and two or 
three other inferior persons. 

The Company of Moneyers receive a 
rate on the coinage, conditionally 40/. to 
each ineinher when the coinage is under 
r>U( ),()()()/. , 

Kudiiig (vol. i., p. has given the j 

table s of fees and wages for the several • 
officers ill The years 1584, KiPJ, I 

1730, 1713, and 1707. • 

comparative statement of the salaries 
aiid allowances, contingent expenses, and 
r -.tes of coinage, between the establish- 
le^ntsof the Fivneli and English mints 
in IS.’Pi will be found p. 87-80 of the] 
A[)p(*iidix to the ‘ K’eport from the Select 
t^)iiimittei; of the House of Commons on 
the Rujal Si ini,’ ordered to be printed 
3iitli June, 1837. 

In ancient limes extraordinary methods 
were resorted to in order to furnish the 
mint with workmen, 'riius in the 31st 
ili'iiry HI., a writ was issued, authorising 
Ueyuer de Brussell to bring into Kng- 
hnul, from beyond the seas, persons 
chilled in the coinage and exchange of 
silver, to work in the kingdom at the 
^•ag's charge. (Pat., 31 lien. 111., m. 
^•) And in the 251)1 Kdw. III., Henry 
dt* Brussell and John do Cicestra, masters 
the mint, were aj)pointed by letters- 
ptitinit to choose and take as many gold- 
smiths, smiths, and other workmen in 
Ine city of London and otIuT places, whtT*‘ 


it might seem expedient to them, as 
should be necessary for the works of the 
mint in the 'Power of T.ondon ; and to 
bring the said workmen to the said Tower, 
and to place them tliere to work at the 
wages allowed by the said masters. And 
any of them which sliould he rebellious 
in that case, to seize and arrest, and to 
detain in prison within tlie said Tower, 
and to ke‘ep in safe custody until tlie king 
should determine upon their punishment. 
These letters were directed to all sheriffs, 
&c., who were conimaudod to assist the 
said masters in carrying tlieir provisions 
into execution. (Pat., 25 Edward III., 
p- 2 , 111 . 13 dors.) This power to take 
workmen, t'tc., for the service of the mint 
was not discontinued in the reign of Eli- 
zabeth. {liu/enl. with Lvrisi^u, 14 Eliza- 
beth, in Hurl. MSS.^ Brit. Mus., Gtl8.) 

The custom of placing the moneyePs 
name uj)oii the coins prevailed, as already 
ohsciTed, at a very early period; indeed 
we find it upon the money of Eegliherht 
king of Kent, which is the second in 
point of antiquity in the Anglo-Saxon 
series, and must he dated about the mid- 
dle of the seventh century. It was 
usually stumped upon the reverse of tli< 
coin, hilt in some few instances it is found 
upon tlie obverse, whilst the name of tht 
king is nniioved to the otiior side. Tin 
names of two moneyers sometimes occui 
upon the same cfdii. From the time o 
Aetlielstan, with some fe‘W exceptioin 
only, the name of the town avus added, 
probably in conformity to Ids law that 
the money should be coined within some 
town. Wilkins, Laj. Auqlo-Sa.r., p 
31 D.) The name of tiie moiieyer is no 
found lower tlian the reign of Edward I. 
hut that of the mint was not entiivlj 
disused in the last year of Queen Eliza 
both. 

The mode of coinage in early times ii 
this country, was very rude ; the sol 
expedient employed being to fix one di( 
firmly iii a wooden block, and to hold tin 
other in th(‘ hand as a puiieheou; when 
by striking ♦he latter forcibly, and re 
peatedly, with a haniTrcM’, the impressioi 
required was at length worked up. 7’ha 
no improvement of any importance waj 
made until ihe power of the screw wai 
applied to coinage in the French min 
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about, the iniddb* of the sixtocuith ccuitury. 
(Lo I'iljuc, Ivditc I Hsl. tie jMonnotjvs tie 
France, p. The new invention wus 

not however lulmitted into our mint 
before the )eur 1 oM, when it was used 
tOL>etlier with the old method of coining; 
])y the hauinuM-, until the latter w;is 
wholly laid asnle in tiie 14th Cdiarli*s II., 
A.D. lot;!.’, 'i'he eoinaue has been gra- 
dually iiiiiu’oved by p;lvin<i; the rliu of the 
money a completely circular form, in- 
stead of beiuj/, as it formt rly was, ruder 
and nnlinished, and by milling the 
edges. 

From the money, when completely 
linislu (1, two pieces are to i)e faken frr)jn 
every lifteen pounds weight of gold, and 
two, at least, from eveiy sixty pounds 
weight of silver, one for the private assay 
within the mint, and the ether for the 
trial of tln^ Fix. No. .”17 of the Par- 
liamentary PajkTS (Session U'-lo) is a 
copy of the h'eportofthe Pixjury which 
made the tissays and trials of ller Ma- 
jesty’s coins in the Pix of the mint on 
the ITtli of May, 18-t,'3. ‘‘'Phe whole of 
the monies are weigheil and tried in the 
aggregate, and fi’o<n tin* Jieap a certain 
number of pieces, about a jtoiind in 
weight, are taken promiscuously, and 
melted into an ingot, from whicdi a j)or* 
tioii is cut for the assay. The com])Uta- 
tioiis and the restdt of these proceedings 
are shown in the verdict.” 

The following is the proee.ss which at 
present talois place, from the time at 
which an ingot of gold is imported into 
the mint, to tln^ period when it is issued 
from the mint in the shape of money, as 
stated in evidence to the committee on 
the royal mint, April 18, 18.^7, hy J. VV. 
Morrison, K^q., the deputy-master. 

“The hullioii or ijigots are brought to 
the mint, and it being aseej'tained that 
such ingot has heen melted by approved 
refiners in the trade, ami also an assay 
upon the purchase hy the king’s as.sayer, 
they are taken into ti e master’s assay- 
office, wiiere piect's are ent ('ut for him 
to assay ; the ingots are then locked in> 
under the ke\s of the (b-piuy-mast. r, 
comptroller, and king’s clm k, aed as oon 
as the ingots are reported hy tlu‘ master 
assayer, they are weighed hy the weigher j 
and teller in the miut-office, in the pre- | 


sence of the importer and the mint 
officeiT. and the clerks, wb.o eakiilate the 
fineness of each ingot, and ascertain the 
standard value of the whole importation, 
when a mint hill and receipt is given to 
the iin))orter, signed hy the de]>nty-mas- 
ter and witne-ssed hy the comptrolk r and 
king’s clerk ; the mint being hound to 
return an ecpial weiglit of standard coin. 
The ingots are then made n[) into pots (<f 
a certain weight, and a portion of alloy 
or fine metal calcnlatetl, which is to he 
ailded in the melting to i)rodnee the 
standard: they are tlien cast into bars 
fit for the moneyer’s operation ; an assay 
being made by the king’s as.sayer, witii 
reference to the delivery of the bars, 
from a sample taken from each pot by 
tlie surveyor of melting for that assay, 
tlu* inoneyer rolls the bars to projier 
thickness, and cuts out the piece I'or the 
stamping of the intended coin ; ami hav- 
ing made that })iece of the right weight, 
they are coiiu'd, and are put into bags ot 
a given weight to be examined l)y the 
king’s assay <*r, the com]>troller, the king’s 
clerk, weigher and teller, at the process 
called the pix. * Tin* money is then 
locked up till the assay is reported l)y 
the king’s assay(‘r, when it is delivered 
to the owner weight for weight, as ex- 
pressed in the mint hill whieh had been 
given, and which hill and receipt are 
then returned.” 

The largest amount of gold and silver 
coined in any one year between ISlfi and 
184.h was— gold, 1821, 9, r)2( 1,758/.; silver, 
1817, 2, 4:i(:,297/. Tlierc* is no seignorage 
or cluirge for coining gold. In 18-13 the 
seignorage which accrued on the coinage 
of silver amounted to 2(;,049/., and on cop- 
per to 2i,9b4/. [Monuy, p. .351).] 

Ilurke, in his speech on economical 
reform in 1780, proposed that the Mint 
should he abolished as a public esta- 
blishment, and that the Hank of l^’nglainl 
should take charge <)f tlie business of 
coining. “ The Mint,” he said, “ is u nia- 
iiulactnre, and it is nothing else ; and it 
ought to he undertaken upon the princi- 
ples ot a manufacture: that is, for the 
best and cheapest execution, hy a con- 
tract upon proper securities and under 
proper regulalions.” 

There is a provision in the Act of 
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Union for inaintaiTiing a mint in Scot- 
land, and altlioiii'h cvcF’y species of the 
money of (jreat llrilaiii and Ireland was 
coined in London, the esUihlislnnent of a 
mint was retained in Scotland for above 
a century after the union. 

^i^he reader may consult the Report 
from ihc Soled ( lommiUee of the House 
(f (Commons, already referred to, in the 
/Vppeudix to which lie Mill also find 
a large collection of jiapers relating to the 
French mint, the mint of the United States 
of North America, and the Dutch mint. 

M ISUH 1 FF, M A LICIOUS. [Ma- 
jjc’ioijs Iv.niinKs. I 

M f SD L A1 i : A N O U IL [ Law, Crimj- 

KAL, 1>. IM.] 

MISFKISION OF TREASON. [Law, 
(htTMiNAj., j). 1S7, note.] 

M ON A Cl J 1.S.5I, MONA STERIKS. 

[Monk.] 

MODliS. (Titiiks. 1 
MON'ARt^U V. [See p. 302.] 
MONEY is the medium of exchange 
by which the value of commodities is es- 
timated, and is at one(‘ the representative 
and e<inivaleiit of such value. 

Rarler is naturally the first form in 
which any eoinmeree is carried on. A man 
having produced or olitained more of any 
article than he rcMpiires for his own use, 
exchanges a part of it for some other ar- 
ticle which he desires to possess. Hut this 
simple form of exchange is adapted to a 
rude state of society only, where the ob- 
jects of exchange are not numerous, and 
M’here tlieir valiu^ has not been ascer- 
taiiu*d w ith precision. As soon as the re- 
lations of civilized life are established in 
a community, some medium of exchange 
hecomes necessary. Objects of every va- 
licty are bought and sold, the production 
td which re([uires various amounts of la- 
bour ; these at different times are relatively 
abundant or scarce ; labour is bargained 
for as well as its products: and at length 
the exchangeable value of things, in ivla- 
hon to each other, hccomes defined and 
dcixls some common standard or measure, 
by which it may be expressed and known. 
L is not sufficient to know that a given 
fiaantity of corn will exchange fora given 
fiuuntity of a man’s labour, for their rela- 
five value is not always the same ; hut if 
^ standard he established by wliicli each 


can be measured, their relative value 
can always he ascertained as w(*ll as their 
jiositive value, independently of eacli 
other. 

As a measure of value only money is 
thus a UK^st important auxiliary of com- 
merce. One commodity from its nature 
must he measured by its weight, another 
by its length, a third by its cubic con- 
tents, others by their number. The diver- 
sity of their nature, therefore, makes it 
impossible to njiply one description of 
measure to their several (piautities; but 
the value of (xich may he measured by one 
standard common to all. Until .such a 
standard has been agr(‘ed upon, the diffi- 
culties of any extensive (‘ommercc are 
incalculable. One man may have nothing 
but corn to olli r for otluu* commodities, 
the owners of wliich may not have ascer- 
tained the (piantity of corn which would 
he an e<piivalent for their respective goods. 
To effect an exchange these parties would 
either have to guess what quantity of each 
kind of goods miglit justly he exchanged 
for one another, oi* w'ouhl he guided by 
their own experience in their particular 
trades. Whenever they wanted a new com- 
modity their experience would fail them, 
and they must guess once mort‘. Hut 
with mon(‘y all becomes easy ; each man 
affixes a price to his own commodities, 
and even if barter should continue to he 
the form in which cxcliangcs are efiected, 
every bargain could he made with the 
uimost simplicity : for commoditi(*s of 
every description w'ouhl have a denomin- 
ation of value affixed to them, common to 
all and understood by every body. 

Hut however great may he the import- 
ance of money as a measure of value in 
facilitating the exchange of commoditi(*s, 
it is infinitely more important in aiiotlier 
character. In order to exchange his 
goods it is not sufficient that a man should 
he able to measure their value, but lu? must 
also he able to find others wlio, having a 
different description of goods to offer as 
an equivalent, are willing to accept his 
goods in exchange, in such quantities as 
he wdshes to dispose of. Not to enlarge 
upon the obvious difficulties of barter: — 
suppose one man to have notliing hut corn 
to sell, and another nothing hut bricks: 
how can any exchange be efiected unless 



MONEY. 


MONEY. 


[ 346 ] 


each should hapj)cii to require the other’s 
g(X)ds? Ihit i)resuiniiig that tliis is uetu- ' 
ally the case, is it i)robal)le that each will 
require as umeh of the other as will he an 
exact e(|uivalent; or in other words, as 
much as represents an equal amount of 
lahour? Such a coincidence might occur 
once or t^v ice, hut it is not conceivahle 
that it should occur often. Corn is con- 
sumed annually: hut hrieks once pro- 
duced endure for many years ; and their 
interchange lu^tween twa) persons in ecjual 
proporlions, for any length of time, would 
therefore he extremely iiieonvenient. In 
order to dispose of his corn, the producer 
might buy the bricks and dispose of them 
to otlicrs ; l)ut in that eas<g in addition to 
the busiiK'ss of growing corn he must be- 
come a seller of bricks, lint linman la- 
bour has a natural ttmdency to a division 
of emj)loym(*nts ; and as society ad- 
vances in wealth and in the arts of 
life, men confine themselves more and 
more to distinct occupations, instead of 
practising nuiny at the same time. [Di- 
vision OF K,Mt»i.ovi>rKNTS. I With this 
tendency a system of simple barter is ob- 
viously inc(n)sistent; us by the one, a 
man is led to apply the whole of his la- 
bour to one business : by the other, he is 
drawn into many. By the one he has 
only to produce and sell : by the other he 
must tilso buy what he does not want 
himself, and become a trader. 

But all tliose dithcidties arc removed if 
some one commodity can be discovered 
which repn seiits a certain amount of la- 
bour, aiul which all persons agree to ac- 
cept as an e<piival(;nt for the products of 
their own iiidusi ry . I f .such a commodity 
l3e found, it is no longer necessary for 
men to exchange their goods directly with 
each other : they l)ave a medium of ex- 
change, wdiicli tliey can obtain for their 
own goods, and with which they can pur- 
chase the goods of others. This medium, 
whatever it may he, is Money. 

When money luis assnrmxl the charac- 
ter of a medium of exchange and equi- 
valent of vnliie, the cumbrous riieclianism 
of barter gives pla<*e to commerce. But 
what must be the qualities t)f jtn article 
which all men are willing to accept for 
the products of their own labour? It is 
now no longer like a weight or measure, 


the mere instrument for assessing the 
value of commodities; but, to use the 
words of Locke, “ it is tlie thing bar- 
gained for as Avell as the measure of the 
bargain.” A bargLiin is complete when 
money lias been paid for goods ; it has no 
reference to tlu; price of other goods, nor 
to any circumstance wliatt'ver. < )m‘ party 
parts with his goods, the other pays his 
money as an absolute! eepiivalent. Hut 
though money as a medium of exchange 
thus dilfers from money as a mere stand- 
ard of value; yet in Ixitli characters it 
should possess, if it he possible, one 
quality above all others -an invariable 
eepiality of value at all times and under 
all circumstances. As a measiin* of 
value it is as essential that it shouhl always 
be the same, as that a yard should al- 
ways be of tin* same length. Aiul unless, 
as a medium of exehangi', its value be 
always the same, all f)argains are dis- 
turbed. lie who gives bis labour or 
bis goods to another in exchange for a 
delusive denomination of value instead of 
for a full e<piival(*nt which bi‘ expects to 
7’cceiv(*, is as much defrauded sis one wlio 
sliouhl bargsiin for a yard of clotli ami 
receive short measure. 

But however desirtible may be the 
invariableness of money, complete uni* 
formity of value is an inqmssibility. 
There is no such thing as absolute vtdni'. 
All descriptions of measures correspond 
with absolute qualities, such as leiigHi, 
weight, and number, and may be invaii- 
able. But as value is a relativi* and not 
ail absolute quality, it eiiii have no in* 
variable nu'asure or constant represent- 
ative. The value of all commodities is 
continually changing; some more and 
some less than others. ’I’lndr real value 
depends upon the <juantity of labour 
expended upon them ; but temporary 
variations in their exchangeable value 
are caused by abundance or scarcity— -by 
I the relations which subsist between siippj) 

I and demand. ’No commodity yet d’s* 
i covered is exempt from the laws which 
i atlect all others, if precisely the same 
: quantity of labour were reipiired fur a 
I long series of years to produce cq^J|^ 
quantities of any commodity, its yea 
j value would remain unchanged; 

' were at the same time an object of de* 
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marid amonp^st men, variations in the 
pr()])ortion between its supply and the 
(ieniand for it would ad’ect its (‘xchange- 
abbi value. It follows therefore, that to 
be an iuvarial)le standard, nuniey must 
always be ju'odnced by the same amount 
of labour, and in such (juantities as shall 
constantly bear the same proportion to 
the (hanand for it. 

lint evon if any description of money 
(•(Mild be invented which poss<^ssed these 
extraordinary (pialilies, the value of all 
otijer articles would still be variabhs and 
tliiisits representative character would be 
disturlu'd. At one time, for example, a 
tiivcn denomination of money will repre- 
sent a certain number of bushels of wheat ; 
at another time, the saim? nmney, un- 
clianeed in real value or in demand, will 


l:i])oiir reduces the real value of eom- 
m(»dities. Their value is also liahle to 
temporary deproeiatioii fiotn other causes, 
from too ahundaut a supply, or from an 
insutliei(Mit demand, lint if money main- 
tain tlic same value, in relaticm to itself, 
tiotwithstandinir tlu^ diminished value of 
other articles, its i)ropovtionate value is 
practically increasing. The eonsecpienecs 
of a prowingdisproportioii between the re- 
presentative value of money and tiie value 
of comm 0(1 iti(\s are these: ist. a produeer 
has to give a larger (piantity of his good-s 
than before for tlK^same amount of money, 
-ndly, 'riiose who are entitled to pay- 
^i'cnts in money, receive the value of a 
greater tjuantity of commodities than 
they wonl-1 liave received if the relative 
I'abic of money and of commodities had 
oot bc<*n disturbed. It follows from tliese 
ciremristaiices, that as a general rule, all 
creditiU's whose debts liavx? been calcu- 
b>ted in money derive advantage from 
tiuy i';icr(-ase in its value r«datively to 
C(Miimo(lities ; while debtors derive bene- 
ht Iroiii any circumstance which raises 
Ihe value of commodities, as eomi)ared 
that of money: wliether it be by 
increasing the value of the former, or by 
tt’pr, 'dating tbe value of tlic latter. To 
‘iho these principles intelligible the fol- 
owing example may not be superfluous : 


Suppose a fanruT to hold land under a 
lease for twenty-one years at a money 
rent ; and that from any cause tlic value 
of agricultural })roduee is no longer re- 
presented by money in the same manner 
as when the arrangement was entered 
into with his landlord, but that tlie value 
of money has been relatively increased. 
In order to pay his rent, lie must now sell 
a larger pro])orti()n of his produce, even 
though its production may have cost him 
as miieh as ever. On the other hand, his 
landlord receives the same money rent, 
but is able to ])nrcl)asc more commodities 
than before on account of the increased 
comparative value of money. 

Tims far we have thought it convenient 
to Coniine ourselves to the abstract quali- 
ties and uses of money, and to explain 
such general principles only as arc in- 
troductory to till-* consideration of parti- 
cular kinds of money, and of the modes of 
using and regulating them. 

In all ages of the world, and in nearly 
all countries, metals seem to have been 
used, as it were by common consent, to 
serve tlu‘ purposes of money. It is true, 
that other articles have also been used, 
and still are used, such as]»aper in highly 
civilized countries, and cowrie shells in 
the less civilized parts of Africa ; but in 
all, some portion of the enrreney has been 
and is composed of metals. We read of 
metals amongst the .lews, the Chinese, the 
Egyptians, the Persians, tlie Greeks, the 
Komaiis. In the earliest annals of com- 
merce they are spoken of as objects of 
value aiid of exchange; and w'herever 
commerce is carried on they are still 
used as money, lint as they were intro- 
duced, for tliis pnr]X]se, in very remote 
times, it is not iirohahle that they w'cre 
selected because their value was supposed 
to he less variable than that of other com- 
imwiities. More than two thonsaiid years 
ago, indeed, Aristotle suav eleaily (hut 
what did he not see clearly ?*) that the 

* Many principles of political eco- 

nomy, tin* discovery of uJneli is attril)nted to 
Adam .Smith and other nnalern writers, may las 
found in tin* works ol' Aristofh*, e\]iressed with 
w'onilorful proi’ision and <:leariio.ss. Mr. M‘(lob 
Iwli, for oxHiuple, refers to Ijocke as the lirst who 
laid it down that lahonr is the source of value ; 
but the same princix»le was aftirmed hy Aristotle 
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princijuil use of metallic money was that 
its value was less tluotuating tliaii that of 
most]other substances ( Ethic, Nlvom.x, 5). 
]hit liowever clearly this great j)hih)so- 
pher may have observed the true charac- 
ter of money, many ages after the cir- 
culation of metals, those who first used 
them were men engaged in common 
barter, who considered their own conve- 
nience and security without reference to 
any general objects of public utility. They 
must have used metals, not as a standard 
of value, but as an article of exchange, 
which facilitated their barter. All metals 
are of great utility and have always been 
sought with eagerness for various jmr- 
poses of use and ornament; but gold 
and silver are especially objects of dt'sire. 
Their eouiparative scjtrcity, the dilficulty 
and labour of procuring them, their ex- 
traordinary beauty, their singular purity, 
their 'adaj)tati()n to purposes of art, of 
luxury, and display ; their durability and 
compactness; must all have contributed 
to render them most suitable objects of 
cxcliange. They were easily conveyed 
from place to place ; a small (piantity 
would obtain large supplies of other arti- 
cles; they A\en* certain to find a market; 
none would refiise to accept articles in 
payment which they could immediately 
transfer to others; and thus gold and 
silver naturally heeaiue articles of com- 
mCi’ce, rc’adily exciiaiigeahle for all other 
articles, hefbre they were circulated as 
money, and wen* acknowledged as such 
by law and eustoin. 

TJie transition of the precious metals 
from the eoiiditioii of mere articles of ex- 
change, amongst inae.y otheis, to that of 
a recognised standard of value by which 
the worth of all other articles was esti- 
mated, was very natural. ISIerchaiits 
carrying their wares to a distant market 

in than on«* jKirf, of liis wnrKs, aiul ac- 

curatoly Ihati Uy C Niroiii, v. .1). 

A^ain, In* pma^iv-rd, pcrliaps us disliucfly its any 
othor writer, flie* •lisiindion beUveen pnidiidive 
and unproductive labour (Mrtuph. ix. S). Aa 
another example we would reler io his aeeoiint 
of the origin of barter, ils development mlo eom- 
TnLTCt\ and the <‘<)nJiexion <’f (lie laOer with the 
use of money (Pit/, i. ii). And, lastly, any 
economist must be struck w ith his i h?ar percep- 
tion of tile relations between a division of em- 
ployments and the excrlmnge of the products of 
labour (Zfr. ii. li). 


would soon find it necessary to calculate 
tile quantity of gold and silver which they 
could olitain, rather than tlie nneertaiii 
(piantities and hulk of other commodities, 
i'hey would not know what artichs it 
w'ould be priiU(!nt to buy until they 
reached the market and examined their 
(piality ami prices : hut a little (‘xperieiice 
would euahle them to prediel the quan- 
tity of gold and silver which would he an 
equivalent for their own merehandise. 
Merchants, from dilferent ])arls of tlie 
world, meeting one another in the same 
markets, and finding the convenience of 
assessing the value of tlu^ir goods in gold 
and silver, would begin to otVer them for 
certain (pumtities of those metals, instead 
of engaging, more directly, in bartering 
one description of goods for another ; ami 
thus, by the ordinary course of trade, 
without any law or binding custom, tlie 
precious metals would become the mea- 
sure of value ami the medium of ex- 
change. 

Jhit when gold and silv(*r had atlained 
this position in eonum*ree, they wei*e not 
the less objects of barter; nor wtM’e they 
distinguishable, in character, from any 
other articles of exchange. 'I'hey were 
weighed, and being of the required liiie- 
ness, a given weight was known as a de- 
nomination of value, hut in the same man- 
ner only as the value of a bushel of Avla'iit 
may ho known. In the earliest ages gold 
ami silver seem to have been imiversallv 
exchanged in bars, and valued by weigiit 
and fineness only. The same custom e>:- 
ists at the present day in (Ihina. There 
is no silver coinage, “ hut the smallest 
payiiieiits, if not made in tlie copper 
tchetty are elli'Cted by ('xehangiiig bits ol 
silver, whose M'eight is useertaiiied by a 
little ivory balaueo, 011 the priiicijde ot 
the steelyard." (Davis’s ('himty c. :^2.) 

Notwithstanding the ease with which 
gold and silver ai’e divided into the 
smallest portions, each of wliieli is of the 
same intrinsic purity ami value as the 
others, the trouble of weighing each 
])iece, and the dilliculty of assaying d, 
render these metals in hai s, or other un- 
fa.shioned forms, extremely imiierfect in- 
struments of exchange, especially >vhen 
they are used in small quantities. 
ever accurately they may be weighed, J 
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requires considerable skill and labour to 
iissay tlicm, which in small pieces would 
scarcely be repaid. Even in larp,c quan- 
tities the difficulty of assaying their fine- 
ness, in countries which have made con- 
siderable a<lvances in the firts, is greater 
than ini,e,ht be cxj.)cetcd. The Chinese 
atl'cct iniieh accuracy in the art of assay- 
in<j:. Tlie stamped ingots of silver in 
which their taxes are paid, are required 
to contain ninety-cdjiht parts in a hundred 
of pur<‘ silv(‘r, and two per cent, only of 
alloy ; and strict regulations for main- 
taining this standard arc rigidly enforced, 
lienee w(' should naturally infer that 
the attention of merchants and of all 
persons dealing in silver w’onld be par- 
ticularly <lirected to the most accurate 
assays. Vet, at (Canton, an enorfuoiis 
tradi* in ojtium has, for a long s(*rics of 
}ears, been conducted entirely in sysce 
silver, which has been found to contain 
so large ait admixture of gold that it bears 
a premium (d’fivo or six percent, for ex- 
portation to England, ( Davis’s f. 7/ m/.\V22.) 

If tlie (ddnesc have been nnalile to 
discover the presence of gold, which it j 
woidd he their interest to appropriate, 
liow difficult must it he to detect allots of 
hasi-r metals in gold or silvtu* circulated 
aiiioiqst, a people in the ordinary eour.se 
of tratl'.'. I’o obviate this (litlienlly 
coinage was introduced, hy which por- 
tions of gold, silver, copper, and other 
metals have been impressed with distinc- 
tive marks, denoting tlicir cliaraeter, and 
have become current under eertain deno- 
nniiatioiis, aeeording to tlicir respective 
Weight, fine ness, and value. "I'liese coins 
have always been issued hy the govern- 
ment of each country as a guarantee of 
their gcnuiueness ; and the eounlerleit- 
oftliem has been piiiiishc-d as a serious 
otVenee against the state. 

In rich countries thes(3 three metals of 
t^mhl, silver, and eojiper are very eon- 
''Cnieiit substances for the manufacture of 


coin serve the ordinary purposes of trade 
sufficiently well : they are universally re- 
ceived as money within the country in 
which they circulate, and the principal 
part of all payments of inoderaU; amount 
are made in them. Tmt payments of large 
amounts cannot conveniently be made in 
coins of any metal; and in tliis and otlier 
countries paper money and various forms 
of credit have been used as substitutes. 
Of these w e shall speak jireseiitly ; but it 
will first be necessary to consider the 
siiitablene.ss of gold and silver coins as 
staiulards t)f value. 

Coins made of these metals are not 
exempt from tin* laws wbieli govern the 
prices of other commodities. They have 
accordingly varied in their own valiu“, in 
successive periods, and are at no time 
securer from variation. In the sixteenth 
century new' mines of extraordinary rieli- 
ness were opened in America w hieli were 
worked with such case, and were so uii- 
nsualiy productive, that the value of the 
precious metals, as representatives of so 
mneh labour expended in their produc- 
tion, was lowen'd all over hlurojie to 
about a tbiixl of their previous value. 
And thus a revolution, so to speak, was 
efi'eeted in the gold and silver eoiiis of 
that period, as standards of value. Similar 
causes have produetnl the same elfeet, at 
otlier times, thongh not in the same de- 
gree ; and wx* cannot be secured against 
their reeurrenee. 

If the ])roduction of gold and silver l)e 
free, like that of other commodities, the 
only circumstance which can permanently 
diminish their value, in relation to them- 
selves at iliifereiit periods, is a reduction 
in the quantity of labour required for 
their production. But they are also liable 
to tluctuations in their value hy reason of 
variations in the demand for them in par- 
ticular countries. Though fashioned into 
coins, they retain all tlieir properties as 
articles of commerce: they are readily 


corns, on account of the difi’erences in 
tlicir relative value. Cold coins contain- 
a high value in small compass, arc 
convenient for large payments, silver 
^euis tor smaller ])aymeiits, and copper 
of the lowest value ; while 
/ „ ' larger coins are multiples of the 
ler. These several descriptions of 


thsed into other forms, and rmidered 
available for all purposes of use and orna- 
niciit; and the oeeasions of commerce 
often withdraw them from one country 
and attract them clsewdiere. From these 
causes their value, instead of being always 
the same, is liulde to permanent altera- 
tions, and also to occasional tluctuation. 
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l^oth and silvt-r are alike subject 
to these general laws, and are therefore 
iinperfeet standards of value. If one be 
the standard independently of tlie other, 
it is li:il>le to change in itself, and also in 
its relation to other connnodities ; if both 
he adopted as standards at tiie same time, 
they will not only each vary in them- 
selves, and in relation to other eommo- 
dities, but they will vary al.so in regard 
to each other. And thus another element 
of uncertainty is Introduced into the 
coiiiiigc, w ]ii(.‘h beeomes still more imper- 
fect as a standard. 

Jhit it is not enslomary for the state to 
allow eoiiis to tlnetuate in their legal 
value according to the circumstances 
which (i(‘t(‘nnin(‘ tlie market priees of 
gold and sil\a-r. (Coinage do(‘s not merely 
aiitiumticate the w'eight and fineness of a 
piece of melal, lea\ing it to find its own 
level in ('xehange for other commodities; 
but it attaches to it a definite value, hy 
fixing the standard price of the metal as 
Well as the weight and tineness of the 
coin. The ohje(*t of tliis regulation is to 
maintain a greater e(|uality in the stan- 
dard ; and as regards small tbictimtions 
in the value of tlie precious metals, it will 
generally have that etl'ect. Ihit if any 
coiisideralile disjnoportioii should arise 
lu'tw een tlie standard price of bullion and 
the market price, no such regulation can 
prevent a ])raclieal cliange in the stan- 
dard. If the market price sliould be- 
come considerably higher than the stan- 
dard price, the enins would be melted 
down for tb(^ sake of the prolit arising 
from tlie dilfeivnef. If it should become 
considerably lower for any length of 
time, tin* value of tin* coins, though no- 
minally unchanged, would in fact he de- 
preciatiid ; foi- tltey would exchange for a 
less <juaiitity of other eoimnodities than 
they exchanged for before. And thus a 
currency composed exclusively of imUals 
cannot be made an acemute standard of 
value by any expedients, of law'. 

Wo may here remark, however, that a 
seignorage, or cliarge by goveruiueiit to 
eovi‘r tile expenses of coinag*., acts as a 
protection, witliin certain limits, against 
tiie melting of coins, because uiiiess their 
v^Iae be depreciated by over-issue, the 
Vliole charge will be added to tlieir 


value as coins, and will be lost when they 
are melted. For this amongst other rea- 
sons a seignorage sliouhl ahva^s he 
charged by the state. 

There is yet another imperfection in 
coins, as standhrds of value. Notwith- 
standing their natural durability, they are 
subject to continual wear, and must be 
gradually diminished in w’eight. 'I'hey 
arc also exposed to the frandiileut exj)e- 
rimeuts of men whose trade it is to rol) 
them of a portion of their w eight hy arti- 
ficial wear. The value of coins is Iher.- 
fore certain to be eoiitimially deprceiat. il 
by lo.ss of weight, a])art from a. ly other 
causes of variation. 

From all thc.se eircum.slances it is t'vi- 
dent that gohl and silver coins have qua- 
lities inherent in them which retuler them 
necessarily imperfect standards of value, 
with w'hatever care and skill tfu*y may 
be regulated. Ihit, in ailtlitioii to these 
natural eaus(‘s of imperfection, others 
liave been arlHieially produei'd l)y errone- 
ous or dishonest [nditieal expedient'^. 
There is no country perhajis in \\iiich tlte 
coinagi* lias never been debased 1)) tlie 
government. Debasement of eoiiis was 
formerly a common artifice for inereasiim’ 
the revenue of states, and it has been 
eflected in three difierent wa}.s:— 1, In 
diminisliing the quantity of melal, of the 
standard finene.ss, in eoins of a givmi i!e- 
nomination ; 2, by raising tlii-ir nominal 
value and ordaining that they shall pav' 
current at a higher raU;; and, ;>, by 
basing the metal itself — i.a by h-aving 
the coin of the samcw'eight as before, but 
reducing the quantity of pure metal ami 
increasing the <puuility of alloy. In all 
these ways have the coins of Eiigkunl 
been debased at diiVcrent periods of ear 
history; and to so great an extent were 
they debased by sueec.ssive kings, thut 
from the Con([uest to the reign of 
Queen Elizabeth, tlie total d(d>asementsoi 
the silver coins have been estimated at ( 5 
percent. ( Lord Li vi-rpool ( )it Coins, p. 35.) 
l>y cx])edienls of an opposite charactef 
the stamlai’d of eoins may be artificialb 
raised ; and the result of measures con- 
nected with the coinage of this coiuitr) 
was, that in a period of 11.5 years, tron* 
the 1st James 1. to the 1st George 1. 
value of gold coins, as compared >vit‘ 
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;ilvor coins, 'was raised 39 per cent. (Ibid, 
^). 8 1.) No furtlnn- examples arc needed 
to ])rovo tile ineoiistancy of coins as a 
standard, when they form the sole cur- 
rency of a country. 

Hut notwithstanding these imperfec- 
tions, the convenience of gold or silver 
coinage, as money, has led to the uni- 
versal adoption of one or tlie other, or of 
both conjointly, as the standard of value. 
'I'he objections to a double standard have 
already been noticed, but throughout a 
long period of the history of this country 
wetind gold and silver j)revairmg e(jiially 
as staiidard.s. Tliere ap[H‘ars toiiuA'e been 
ii(» jiuhlie coinage* of gold, at the royal 
mints. [)nor to the list Henry HI. The 
gold ])('iniics coined at tiiat lime were 
eNpres^ly eleelared not to he a legal tender, 
and nev(*r ohiained a very general circu- 
lation. Silver wjis then tin* universal lue- 
(Jinin of exehiinge, and tin* jteoplc w^erc 
uiKiceustomed to the u.se of gold as money : 
hut us their eommeree and rielies iii- 
ert'ased gold naturally ]»eeame more con- 
venient for large paytnents. The results 
of tliis progi'css l)(*eame apparent in the 
reign of hidward III., 'wdio established a 
general cireidalion of gold coins, wiiicli, 
though partially introduced nearly a huii- 
<Ired >i‘ars before, by Ih'ur} III., had 
not lu'cii oontimii'd by his successors. 
hToin this time gold and silver coins cir- 
culated together, and were both legal 
tenders, 'fo what an extent their relative 
Value varied at i>litferent periods, has 
alr( ady been noticed ; but they were 
e<|uully recognised by law as authorised 
standards of value in all payments what- 
ever, until the year 1771, when it was 
declared by statute (14 Geo. HI. c. 4‘J) 
that, in future, silver coins should not he 
^ legal tender in payment of any sum ex- 
ceeding 25 /^ except according to their 
Value by weiglit, at tlie rate of 5.s-. 2tL an 
ounce. This was a temporary law, hut 
^jas continued by several statutes until 
ho year 1813, when the legal tender of 
Si ver coins was further restricted to piiy- 
Jiicnts not exceeding forty shillings (oG 
jco. hi. e. (;,s). And thus, as all large 
pajuieiits made and ealeulatcd in 

fo ' coins, they became the sole standard 
coinage alone was the 
inediuni of exchange. 


The expediency of adopting gold as 
the standard instead of silver, has been a 
(jm'.stion of much doubt and controversy 
amongst the highest authorities upon mo- 
netary atfairs. Jt was the oj)iniou of 
Locke, of Harris, and Sir William Petty 
(all great authorities) that silver was 
the general money of aeeonnt in hhigland, 
and the measiin* of value in its com- 
mercial dealings with other countries. 
Us general adoj^ioii for such purposes was 
urged as a proofof its suj)eriority as money 
over gold ; and of tliis opinion are many 
thinkers of high autlioriiy at the present 
day. On tlie other hand it lias been ar- 
gued, that the metal of which the chief 
medium of exchange is fal)neated, should 
have reference to the wealth and com- 
ineree of the country for which it is in- 
tended ; that eop]H‘r or silver coins of the 
lowest denominations sulliee I’or the con- 
venience of a very poor country ; hut that 
as a country advances in wealth its com- 
mercial transactions are more e.o.slly and 
reipiire coins of corresponding valm*. As 
a matter of eoiiv(*ni(*ne(* this is undoubt- 
edly true. Gold is tlie standard in Eng- 
land; silver is the standard in Prance; 
and the comparative facility of etfecting 
large payments in the current coins ol’ the 
two countries can admit of little doubt. 
Habit will familiarize the us<* of silver, 
aud render a people insensible to its in- 
eoiiveiiience ; hut it is certain that in 
F.nglaiid lil’ty sovereigns can he carried 
about in a man's waistcoat pocket, while 
ill Prance the value of that sum in silver 
would weigh about 18 Ihs. troy : so heavy 
and bulky, indeed, would it he that a car- 
riage would he required to convey it from 
one part of Paris to another. 

lint the convenience of coin for a cer- 
tain class of payments is a ipu'stion quite 
distinct from that of its iitness for a 
standard of value. It is not necessary to 
exclude gold from the eoinagt* heean.se it 
is not adopted as the standard ; it may be 
circulated as freely as the people desire 
to use it, while, instead of being the legal 
standard, its value may In* calculated in 
silver. iJ‘ silver he tin* standard, a large 
gold coinage may circulate at the same 
time for the convenience of larger pay- 
ments jest as silver circulates for small 
paymeuti where gold is the standard. lu 
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either cyse, liowever, tliat mefyl which is 
chosen l)y the state as tlie lawful standard 
governs all ealeiilations and haj’gains, 
while the other metal merely eonli)rms 
to its standard, and is subsidiary to it. 
Eiit even if the relative eonveiiienee of 
gold or silver as a standard were the sole 
question, it could not he determined by 
the modes of elleeting large payments 
only. All paynumts are calculated as 
easily in the coins of one metal as 
of another, in whatever form tliey may 
be actually elfected. Ihit hy far the 
greater number of bargains are made for 
articles of small value. It is in silver 
and copper that the consumption of all 
commodities is mainly j)aid for. 7'he 
wages of the country are paid and ex- 
pended in that form ; and in tJiat form 
the prices of nearly all the ordinary arti- 
cles of daily use are calculated. How- 
ever the wholesale bargains of mer- 
chants may he eonducU^l, the goods 
Ixjuglit and sold hy them are ultimately 
disiiihub'd to the coiisiiniers in vety 
small ([uaiitities, the pi-iees of which are 
estimated in diver and eo{)per. The ag- 
gregate value of the small bargains must 
be e<pial to that of the large mercantile 
bargains whieli nlate to the internal 
trade of the country, and in frequency 
and numher they are, beyond all com- 
pa:*isoii, more important. It is certain, 
also, that in the vast operations of com- 
merce the bargains, in whatever medium 
they may he calculated, are very rarely 
paid for in any coin whatever, hut are 
settled hy various forms of credit; while 
all minor trai^aetious — the bargains of 
daily life — can he adjusted by money 
payments only. It is tor such jmrposes, 
therefore, that the metallic currency of 
a country is mainly needed; and it may 
be contended with much force, that silver 
fejSresents the value of commodities more 
universally th:iu gold, and is cousequeutly 
a titter standard. 

The htness of a stuidard, however, 
cannot he determined solely by coiisi- ^ 
derations of convenience ; for we must 
chielly regard its intrinsic qiialities fis a 
permanent iiieasiire of value. How shall 
uniformity of value he maintained as faf 
as money ut a country ? 

,<1$ ^question to be determined ; 


and not, Whicli is the most convenient 
form in which to make bargains'' lu 
what inedinm shall the wliole property 
of tljc country he valued, from one year 
to another? Ily what standard shall the 
relative value of all things he compared? 
How shall diietnations he restraiiu*d in 
the value of this standard itself? These 
are the (piestions to he answered. 

In favour of gold as a standard it is 
argued that being less extensively used 
for plate and other maiiiifaetures, it is h'ss 
ail article of commerce than silver, and is 
eonhiied more sjieci heal ly to the purposes 
of money- On the otliei' hand, it is con- 
tended that gold is ns(*d in hn-go (pian- 
tities for Jinvellery, wateln\s, and decora- 
tive pniposes, and that lu-ing :i e()mj)ara- 
tively scarce material, its coiisninption, in 
this manner, aileets its (juamit} and value 
to a greater extent than the use of plate 
affects the price of silver.^' And in this 
argument there is mneh weight, for it is 
estimated that the (juantity of gold com- 
pared with the quantity of silver is as 
I to 50; and their ndutive value is as 
I to 15. (See I^ii/lu/n Iicporl, ISlo, 
AUviis ICvidnur,) Now it is evident 
that any variation in the commercial dc- 
mand for gold must be more sensilily felt 
than a similar variation in the demand 
for silver. 

Hilt it is not siiHicient to consider the 
demand for the precious metals as articles 
of eousumplion only ; they are suddenly 
sought for in large, ipiantities for other 
purposes. If the exchanges he unfa\oui‘' 
able to a country, its precious im^tals are 
ill greater demand for t‘xpoi tation than 
its commodities ; or if theie be a Ibreign 
war, its metals are in dcmiand for the 
payment of the troops and for the pnr- 
chase of food and munitions of ^ar. 
Here again gold must feel the demand to 
a greater extent than silver. If metals 
be required for exportation in payment or 
goods, gold is sure to he pieferred by 
merchants ; it is compact ami portable; a 
large value can he exported at a small cost 
and without difficulty ; while lilleen times 
as much silver must he taken toelleet tm* 

* For tin tu'i'onril. ni‘ the ronsnniption ot 
Rtnl silvi'r in various itiiimnac.lures, sno 
Uie Precious MeUls,’ chap. xxvi. vol. ii. p» 
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same purpose. In war gold is even more 
in request than for the purposes of com- 
merce: its facility of transport is so im- 
pt)rtant that it must be obtained at any 
cost, and it is consetpiently drained from 
all countries in which it can be found. 
Thus not only is gold, from its limited 
quantity, more sensibly affected by any 
increased demand than silver ; but it is 
more peculiarly liable to great and sud- 
den <li*aiiis from any country in which it 
forms the standard of value. 

If it should happen that one country 
has a large gold coinage in circulation 
in addition to all the Wllion which is 
required for the purposes of commerce, 
while all the adjacent countries use a 
silver currency, and possess very little 
mor<* gold tlian is necessary for its con- 
sumption, it is clear that whenever a 
largi! demand for gold arises, it must be 
directed to the country in which there is 
a gold currency. That country will be 
immediately used by all others as a rich 
gold mine, whence abundance of metal 
without alloy, and assayed ready to their 
hands, may at once be grasped, without 
digging iu the earth. No laws and no 
itigihince can restrain its export : as soon 
aiS it is wanted abroad, it disappears like 
water through a sieve. And this has 
been the case with h]ngland. Every 
other country in Europe has a silver staii- 
^rd; and wlumever gold is wanted, her 
coinage supplies it. Tlie extent to which 
gold is exported when the foreign ex- 
changes are unlfi?i(:jaurable may be esti- 
uiai(‘d from the* returns of bullion re- 
tained by the Hank at different periods, 
thi die 28th Febiliary, 1824, the Hank 
bad in its coffers 13,810,060/. in bullion; 

the same -^period, in 1825, it had 
^i 779,100/. ; theolst August in that 
year its #easure was reduced to 
‘1,6, ’.4, 324/.; and on the 28th February, 
1826, to 2,459,510/. Again in March, 
18 36, the bullion amounted to 8,003,400/., 
hut was reduced by the following Feb- 
riiary to ,3,938,750/. A similar exhaus- 
lon of treasure was exhibited iu 1838-9. 

the Hank possessed 
>86 ,<(()o/. of bullion; and iu August, 
than 2,444,000/. 

; are undoubtedly very strong ob- 

V,. ^ sold standard, and in order 


to test them thoroughly it woidd be satis- 
factory to compare tiie actual prices of 
gold and silver, and estimate their rela- 
tive variations. Hut such comparisons 
are extremely delusive, for there is no 
common standard by which to compare 
the price of each metiil. If silver be 
purchased with gold, how sliall w e detxT- 
mine in which there has been variation ? 
Or if gold and silver be botli purchased 
alike with bank notes, there is a standard 
wanting ; for the notes are made to con- 
form to the value of the gold, and not to 
the value of the silver. These elements 
of uncertainty make all returns fallacious ; 
but if reliance could be placed upon them, 
the fluctuations iu the price of silver 
bullion would appear to be very slightly 
greater tlniii those of gold (see Bank 
Charter Beport^ 1832, Sess. l\ipei\ No. 
722, App. p. 98 ; Banks of Issue Beport, 
1841, No. 4 10, App. p. 3l6j. These results 
do not corroborate the objections to a gtdd 
standard ; but it must be recollected that 
independently of fluctuations in the prices 
of bullion, a diminution in the quantity 
of money circulating in a country raises 
the value of tin; remainder, and disturljs 
its relation to tlie pric(‘s of other commo- 
dities. It is in this form that the effects 
of an abstraction of gold must he felt 
rather tlian in the pric e of bullion ; and 
though its influence upon prices is vei*} 
injurious, the cause is not always percep- 
tible. If a country liad a circulation com- 
posed oxcltisively of gold, it might some- 
times be deprived of all its money ; if of 
gold and silver conjointly, it might some- 
times be deprived of all its gold ; but no 
country could be deprived of all, or nearly 
all, its silver by the operations of com- 
merce. When paper money is addend to 
gold and silver coins as part of the cir- 
culation, a countrjr can always command 
a sufficient quantity of money ; but the 
drain of its metals has an important in- 
fluence upon the value of its circulalitig 
medium, and upon the operations of com- 
merce ; but of these matters more will be 
said hereafter. 

Tlje principal imperfections of the 
precious metals as standards of value 
have now been adverted to. Both of them 
are less liable to variations than any otlier 
known commodity which could be used 
2a 
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for the purposes of money ; but of the 
two, silver would appear to be, upon the 
whole, the most suitable for a standard of 
value. 

But whatever metal may he chiefly 
used as money, there is a disadvantage 
attending the circulation of coins which 
remains to be noticed. To maintain a 
large circulation of them is the most ex- 
pensive mode of furnishing a people with 
a medium of exchange. In the first place 
the whole value of the metals of which 
they are comj)osed, is subtracted from the 
productive capital of the country, in order 
to facilitate the exchange of other com- 
modities. Unless this expense he abso- 
lutely necessary, it is au unwise extrava- 
gance. It is as if cliildren should play at 
cards with gold counters instead of ivory 
fish. S(‘ci)ndly, the wear and abrasion of 
coins makes it necessary to supply their 
deficiency with more of these costly 
metals, in addition to the amount already 
coined. Thirdly, not only are coins di- 
minished ill weight, but great numbers 
arc irretrievably lost and destroyed. 
They are buried in the earth by raisers, 
and never found again; they are lost in 
the sea; they are wasted by fire; they 
are dropped in the roads, and trampled 
under foot with the dust and stones. 
Every accident of tliis kind diminislu‘s 
the wealtli of the country, and wastes the 
proilucts of its labour. Some cheaper 
kind of money therefore should, as far as 
possible, be used as a substitute for gold 
and silver ; — and such a substitute has been 
found in paper. 

Not only is paper more economical 
than gold and silvtT, but it is more con- 
venient than either for elfecting large 
payments, or for transmitting .sums of 
money to a di.stance. In this respect it 
excels gold more than gold excels silver. 
A million of money may be paid in 
bank notes a.s easily us ten sovereigns, 
and transmitted to a distance even more 
easily. 

But not withstanding these advantages, 
paper may be deemed an imperfect in- 
strument of exchange, because it is sub- 
ject to foigeyy. It sliares this defect, 
other kinds of money, 
coins are counterfeited in 
'' ' ef ' ISctRj pupcr-moacy is imitated 


by the forger. But the more exquisite 
the art with which a coin is struck, the 
more difficult is it to counteifcit its im- 
pression ; and, in the same manner, the 
more elaborate the design of a promissory 
note, the greater will he the obstacles to 
forgery. No pr(!cautions, perhaps, can 
altogether prevent a spurious imitation of 
valuable articles; but the possibility of 
forgery can only be objected to the use of 
paper-money in the same maniuT as the 
danger of buying paste ornaments may 
be urged against the Mearing of dia- 
monds. 

Paper is thus as well suited as any 
otlier material for the pnrpo.se» of a cur- 
rency ; but its character is essentially dif- 
ferent from that of other descriptioii.s of 
money. Its cheapness, wliieh renders its 
use economical, prevents it from being 
exchanged as an absolute equivalent for 
other eoininodities. (iold and silver 
have a value of their own, distinct from 
their value as money ; but, except in its 
monetary character, paper is nearly 
worthless. To be accej)ted, therefore, in 
exchange for commodities, paper must 
represent some value besides its own. ^ 

In considering what that value may b|5 
it will be convenient to describe the cha^ 
racter and functions of a promissory note. 
The state, a hank, or some person of 
known wealth, instoyd of paying a suii| 
of money in the ordinary coins of tl^ 
country, issues a note jjromising to pay 
that sum, on demand, to any person who 
shall present it for payment. This is 
the form of promissory ftotes wliicli cir- 
culate as money : but there are also pro- 
mivssory notes, payable at some particular 
period, which, for reasons whi(4i will be 
presently explained, do not form part ol 
a monetary circulation. Now, in the 
ordinary transactions of life, no one will 
promise to pay a sum of money without 
receiving or expecting to receive an equi- 
valent for it, and such equivalent, wliat- 
ever it may be, is the value represeiited 
by the note. Suppose that A in London 
owes B.ut Edinburgh a thousand pounus, 
and that he has a thousand sovereigns to 
discharge his debt. Instead of 
mitting the gold to Edinburgh, A 
it to the bank and exchanges it mt’ 
promissory note of that aiuoimt, which i 
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accepted by in payment of his debtv | 
In tJiis case it is clear that thh note re- , 
presents a thousand sovereigns ; and any : 
person in whose possession it may be can ■ 
obtain them from tlie bank. Suppose ' 
again that (> applies to D for a loan of 
KKH)/., for the repayment of which he is 
able to offer security in the sliape of 
goods or i)roperty ; and that D, instead of 
advancing that snin in money, gives him 
ills i)romissory note for 1000/. payable on 
(ieinaml. In that case, the promissory 
note, if issued by a solvent person, would 
be c(|iuilly payable in coined money, but 
it would represent the security upon 
which it twas given. The issuer of ihe 
note will .suffer if that security be in.suf- 
Hcient, for lie has pledged his own pro- 
perty against it ; hut the interest which 
ho expects to receive is a compensation 
for the risk he inenrs in realizing, as it 
wr*re, the property of another. A pro- 
missory note, it seems, may therefore re- 
pri'seiit either coined money or capifcil in 
any other form, lint here an important 
micstion arises which affects the entire 
j^uiracter of paper-money. Why do por- 
ous accept promissory notes instead of 
gold and silver? Why are they satisfied 
j^ith the representative of value instead 
receiving the value itself? For the 
'Explanation of this point it will he neces- 
sary to divide iiromissory notes into two 
kinds, viz.: 1, those issued by the state, 
by a .state bank ; and 2, those issued 
by bankers, or ot)ier persons unconnected 
with the state. ’ 

1. Promissory notes issued by the state 
by a state bank are under the pro- 
tection of the law, and are made a legal 
tender. When once in circulation they 
discharge debts as completely as the cur- 
rent coin ; they may not be refused in 
P^iyment, although if from any cause their 
yaliie bi‘ depreciated, they may be taken 
m exciiange for a less sum than they 
profess to represent. Such notes are 
hicrefore money, to all intents and pur-^ 
po^cs, just as if tJiey were composed of* 
gold and silver. '^Idieir value is liable to 
'^etiuition, according to the regulations 
outer which they arc issued ; but they 
‘ o* la\yful money, coined by the state in 
^'P^r, instead of in the precious metals, 
icii money will be current throughout 


the country in which it is issued ; but it 
differs from gold and .silver, inasmuch as 
it cannot serve the piirposi's of an inter- 
national currency. (iold and silver are 
current all over the world, and tlielr value 
is everywhere understood; but paper- 
money is necessarily confined to the pur- 
poses of iiitvmal ciivulution. 

2. Promissory notes issued by bankers 
or other persons unconnected with the 
state, not being a legal tender, may be re- 
fused ill payment of any debt. They can 
only be circulated, therefore, with the 
entire concurrence of those who receive 
them. It is by means of hanking ac- 
commodations, however, that they usually 
get first info circulation. A person u’ho 
wishes to borrow money is not very par- 
ticular concerning the form in which he 
obtains it, and be willingly accepts a note, 
if it be offered him instead of gold. lie 
probably owi's money to another to whom 
he, in his turn, offers the note as payment. 
This fliird party will readily accept it, for 
he wishes to secure the payment of the 
debt, and if he distrust the value of the 
note, he may immediately call upon the 
party who issiu d it, for gold. When the 
credit and solvency of a bank are well 
known in any neighbourhood, its notes 
pass from hand to hand without any dis- 
trust, hut they rarely circulate beyond 
the adjacent district. Within its own 
district they are received as money, as 
readily as a state bank-note is receivi’d all 
over tiie country ; beyond its disti iet they 
are sure to he returned for gold, just as a 
ilank of England note would be retiiriied 
from Ilnssia. A hank of issue is also a 
bank of deposit, and the people amongst 
whom its notes are circulated pay them 
into the hank whence they issued, and 
receive credit for them — not as notes only, 
but as current money : and when they 
draw again upon their cH'posits, they may 
receive the aiuount in gold and silver or in 
state bank-notes. In this manner the dis- 
tinction between local notes and other 
descriptions of money is gradually lost 
sight of; they are readily convcrtilde : 
they are universally circulated : habit 
familiarises the use of them ; and at 
length, without the sanction or protection 
of anv law, they become money ; usage, 
and not the state, has coined tlaan. .Still 

2 A 2 
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ftny one may refuse to receive them, and 
the extent of their circulation depends 
upon the credit of the issuer. Let a whis- 
per be heard against his solvency, and in 
a single day all his notes may be returned 
to him for immediate j)aymcnt in thecur- 
renc}' of the state. 

The circumstances which occasion a 
large circulation of both these kinds of 
paper-money in a country, are the con- 
venience of such a circulation and the 
difficulty of obtaining a sufficient coinage 
for effecting the various purposes for 
which money is us(‘d. The demand for 
money is continually increasing in pro- 
portion to the increase of commodities in 
quantity and value ; and in a rapidly im- 
proving country no coinage can keep pace 
with such au increase. When p:»i)er- 
money is issued it does not supersede 
gold and silver, but is used concurrently 
with them. Its denominations of value 
are the same as those of the coins ; and if 
it be a properly regulated currency, its 
value will also he precisely the same as 
that of the coins of a like denomination. 
A hundred ])()imd note should be of pre- 
cisely the same value as a hundred sove- 
reigns. Ihit how is this equality of value 
to be maintained between two descriptions 
of money <liff‘eriiig so materially in cha- 
ractiir ? Gold and silver, as already ex- 
plained, Iiave a known value as articles of 
commerce, and their real value depends 
upon the quantity of labour required 
for their production. If this continue 
unchanged for many years, their ex- 
changeable value may still be liable to 
fluctuation by reason of varying propor- 
tions between supply and demand. The 
supply of them may be the same with an 
increased demand ; or the demand may 
remain the same and the supply be either 
^^rcased or diminished. Hut paper has 
scarcely any real value when used as 
money ; the labour expended upon it 
compared with its denomination of value 
is merely iiomiual : and its value, sup- 
posing its credit to bo good, must there- 
fore (hquriid entirely upon the proportion 
which the (piantity issued bears to the 
requirements of commerce, ff less he 
issued than thcr^^is a demand for, its 
value wili rise ;'^ It be issued in excess, 
jpU ^jlepreciated. So strong 


is the operation of this principle, that pro- 
missory fotes, which are a legal tender, 
may even he raised above the value of 
gold, though inconvertible into specie, 
if their amount be sufficiently limited. 
This result was actually produced, after 
the suspension of specie payments in 
1797; when, so far from being depre- 
ciated in value, bank-notes bore a premium 
over gold, until they were issued in excess 
and fell to a discount. It is evident, there- 
fore, that the value of paper-money is 
iiuh^pendent of convertibility. If con- 
vertible, but issued in excess, its value 
will be depreciated ; if inconvertible, 
but limited in amount, its vaKie will be 
sustained. And further, if govenuneiil. 
paper and local notes be concurrently in 
circulation, and if either be issued ih 
excess, the value of both will be depre- 
ciated, because the aggregate quantity 
of paper-money will be increased beyond 
the demand for it. 

The mode of regulating the J^;sue of 
paper-money so as to sustain its value and 
to prevent it from fluctuation, is one of 
those difficult problems wliich have pe^ 
plexed theorists and statesmen, and stifi 
remain to be completely elucidated by 
experience ; but the principles upon whi^ 
any sound system of paper-ciirroiiey mu|t 
be founded are now agreed upon by the 
best authorities. 

Let it be supposed that no paper-money 
is in circulation but government notes, 
inconvertible into specie, and that it is 
tlie desii-e of government to maintain 
them at the same value as the gold and 
silver coinage. Hy what principle could 
the issue he regulated so as to effect tins 
object? Gold and silver maintain a rea- 
sonable steadiness of price, as they arc 
possessed of a real value, and being ia 
demand all over the world, are distri- 
buted in quantities proportioned to tlic 
wants of each country. Without any stan- 
dard price being fixed by the state, their 
value will, therefore, he self-regulated; 
but paper-money, not being possessed o* 
any real value, has no element of stability 
in itself, and unless its issue be adjustei 
with the utmost nicety, its value wih 
constantly fluctuating. As tlie object te 
be secured is an equality of value bj' 
tween the precious metals and paper* 
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money, and as th(^ former ha|e an ele- 
of stability which is wantTiig in the 
hittcM', it is clear that paper-money must 
he made, in some manner, to conform to 
the value of the precious metols. Now 
this can only lx? accomplished by making 
paper-money convertible into gold or 
silver, whenever its holders demand such 
a conversion. To regulate the issues of 
inconvertible paper is like filling a vessel 
with water, in the dark, and without a 
iuec»sui*e : it is hy the overflow only, that 
the vessel is known to be full ; while a | 
<'onvertihle paper, under proper regula- ' 
tion, adjusts itself to the standard of the j 
precious metals, I 

If convertibtlity be desirable when 
there is no other paper in circulation but 
that issuetl by government, it is indis- 
pensable when promissory notes are per- 
mitted to be issued i)y other parties; for, 
in that case, it is necessary to guard 
against an excessive issue of both descrip- 
tions of paper; and when government 
paper is convertible, other issues of paper 
will in some degree conform to its stand- 
ard, as it, in its turn, conforms to that of 
the precious metals. 

The maimer in which convertibility 
restrains the over-issue of notes may be 
lluis explained. If tCK) much money be 
in circulation, its value is depressed, and 
the prices of commodities relatively raiseiL 
It thus lM?conies more profitable to export 
money than commodities in payment of 
ihe price of iinfiorts; but paper-money 
not being current abroad, gold or silver 
taken, and whenever this occurs, the 
exchanges are said to be unfavourable. If 
a state bank issuing notes be recpiired to 
^ive gold or silver in exchange for them, 
it must be constantly possessed of a large 
store of the standard metal If it be the 
sole or chief bank of issue, it will be the 
principal depository of bullion in the 
country ; and thus any drain caused hy 
unfavourable exchanges will be first and 
chiefly felt by it. Persons wishing to 
export bullion will demand it of the bank 
in exchange for notes. In this way thd 
hank is apprised of the state of th]^. 
foreign exchanges, and learns that money 
IS too abundant ; while it has the power 
immediately contracting its circulation 
hy means of this very demand for bullion. 


It has merely to lock up those notes 
which it lias received back in exchange 
for bullion, and every exportation of its 
bullion efiects a proportionate contraction 
of the currency and restores tlie ex- 
changes to a healthy state, by adjusting 
the quantity of money to the reipiiremciits 
of commerce. This is a simple inode of 
regulating the circulation of a country, 
and if all the paper-money wx're issued by 
one body only, it could not fail to be efiec- 
tual. So far as the principle has been tested 
in England it has been successful ; but its 
operation has been interfered w ith by the 
competing issues of many independent 
banks, and by the admixture of banking 
biismcss w ith the issue of notes, in the 
bank itself. 13oth these causes of dis- 
turbance liave been partially provided 
against by the recent Paiik C’liarter Act 
(7 & 8 Viet. s. 32 ), and the experience 
of a few years will show if there he any 
imperefctioii in the principle, that ihe 
paper-circulation of tlie country must be 
regulatcnl by the foreign cxchang(‘s. 

Any further reference to the particular 
laws and practice by which the circula- 
tion of this country is regulated, in con- 
nection with a complicated system of 
banking, will be unnecessarv for the ex- 
planation of principles, and these mattei’s 
have already been treated under another 
head. [Bank.] But we cannot quit the 
subject of convertibility without advert- 
ing to a point of great importance. In 
order to regulate the issues of paper with 
reference to the exchanges, it is by no 
means necessary that gold or silver coins 
should be given by the issuing body in 
exchange for its own notes. Uncoined 
bullion would serve the purpose ecpially 
well, and would occasion a considerable 
economy in the coinage. It would be 
sufficient, therefore, to require the bank, 
or other issuing body, to give bullion in 
exchange for its notes, at the stamlard 
price, whenever a certain amount should 
^ demanded. There can be no object 
>ing facilities to every person who 
■sses a 5/. note, to exchange it for 
gold, and much mischief is caused by 
such facilities, in times of panic; wdiile, 
on the other hand, no impediment would 
be ofteied to the great operations of com- 
merce l&i raising the minimum (quantity 
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of bullion to be demanded. By this 
arrangtnnent whenever notes fell below the 
value of bullion, they would be brought 
in excliange for it, until the prices of 
both were again ecpialized; and if by any 
undue limitation of issue, the value of 
notes should be raised above that of bul- 
lion, the bank should be obliged to give 
its notes in exchange for bullion. In this 
manner the circulation would be enlarged 
and the equilibrium between gold and 
paper restored. This excellent system was 
proposed by the late Mr. Ricardo in his 
able pamphlet entitled ‘ Proposals for an 
Economical and Safe Currency,’ and was 
carried into effect, for a short period, on 
the resumption of cash-payments, in 1819, 
but was succeeded by the present plan of 
convertibility into gold coin, which is 
more costly and less secure in its opera- 
tion. 

Ill regard to the issue of paper-money 
there are two antagonist theories, which 
remain to be noticed, although it will he 
impossible to enter fully into the argu- 
ments by which each is supported. By 
one it is proposed that all paper-money 
should, like gold and silver, be coined 
by the state alone, in order that its issue 
may he properly regulated and its con- 
vertibility secured. By the other it is 
maintained that the issue of paper-money 
should be open to all persons without 
restriction, like the drawing of bills of 
exchange, except in so far as securities 
may be ne<iessary for the solvency of the 
issuere. In this country neither of these 
principles has been adopted singly, but 
the circulation has been founded upon 
the union of them both. It has, however, 
been the policy of the government gra- 
dually to contract the issues of private 
banks, and to replace them by the notes 
of the Bank of England, which, for the 
purposes of issue, now stands in the posi* 
tion of the goveniment itself. 

In considering the relative merits of a 
system of goveniment issues and of free 
competition amongst issuing bodies, ttoe 
are three main questions to be considsfetf 
— Ist, the profits arising from the issue 
of notes; 2ndly, the solvency of the 
issuers ; 3rdly, tlie convertibility of the 
obfes and fhe securities against over- 
issue. If the two first questions were 


the soleiponsideration, it would be diffi- 
cult to oj)jx)se the claims of those who 
insist upon the right of free issue. 

1. The profits arising from the circula- 
tion of paper may be regarded as one of the 
many forms in which profits arc realized 
by trade. It is true that the right of issuing 
money has ordinarily been claimed as a 
royal prerogative, and that proinisson 
notes might be included in that category. 
If such a claim had been made on the 
first introduction of paper-money, it could, 
undoubtedly, have been supported by 
the analogy which paper-money bciars to 
a coinage ; and if the law had pi*onouiK*ed 
in favour of the claim, a lucrative prero- 
gative would have been created, instead, 
of a profitable branch of banking, liuf 
no such claim was advanced : the issue of 
notes has always been distinct from the 
coinage of money ; and the state is now 
no more entitled to the profits arising 
from a paper- circulation, than to the pro- 
fits of any other description of business. 

2. The solvency of the issuers of pro- 
missory notes is a matter which cun be 
provided for by law. There are few who 
will question the necessity of some seen* 
rity, when money is pennitted to be issued 
by private parties. It is, indeed, con- 
tended by some that a promissory note is 
like a bill of exchange — that it represents 
capital and securities, and that, in its 
representative character, it is circulate*) 
instead of money, upon the credit of the 
issuer, and upon the responsibility of those 
who accept it. But there is an essential 
difference between a promissory note and 
a hill of exchange, 'fhe one is monev 
and discharges a debt ; the other leavc.s a 
debt outstanding until the bill becomes 
due and is paid. Again, a note pasj'es 
from hand to hand upon the sole credit ot 
the issuer ; a bill of exchange passes not 
only upon the credit of the acceptor, hnt 
also upon the credit and responsibilitj 
of each endorser. A bill is circulated 
amongst merchants precisely as credit 
given to persons of known solvency ; hm 
a promissory note, wliatever may b<' tho 
solvency of its issuer, if received at a) - 
is received as money, and is a final dis'' 
charge of a debt. It is obviously 
therefore, that when the state fierinite 
important a privilege to be exercise® ^ 
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that of the issue of money, it ^liould at i 
the same time provide securities against ' 
its abase. Such securities cannot be en- | 
forced without interfering, in some mea- ' 
sure, with an unrestricted freedom of 
issue, l)ut they are essential to the public 
safety, and should on no account be ne- 
glected. 

.‘5. But the solvency of the issuers of 
notes concerns those parties only, who 
may happen to hold the notes of a parti- 
cular bank : it does not affect the whole 
country. If a bank fail, its creditors suffer 
like the creditors of any other bankrupt 
firm; but tlie general business of the 
country is not disturbed by its failure. 
On the other hand, however, the regula- 
tion of its issues has an inllueuce upon the 
entire trade of the country. However 
effectual may he the securities against the 
insolvency of private banks — iiowever 
complete the protection of the individual 
holders of their notes — the public inter- 
ests are still in need of protection against 
the wiiseijnences of an ill-regulated cur- 
rency. The securities against insolvency 
and the securities against over-issue arc 
entirely distinct ; the former may be com- 
plete ; the latter may, at the sanuj time, he 
inoperative. The mode of sustaining the 
value of paper-money on a par with the 
precious metals has already been ex- 
plained. It is only by means of converti- 
bility and by a reference to t\ic foreign 
exchanges, that the issues of paper can 
be adjusted to 'J^he wants of the country ; 
and this principle is iucornpatible with 
an unrestricted issue of paper by private 
banks. 

If no control be exercised by goveru- 
inent or by some central body, over the 
issues of private banks, notes will be cir- 
culated, not according to any fixed prin- 
ciple, nor with reference to the ex- 
changes, but to promote the business of 
banking. If too many should be in cir- 
culation, the action of the foreign ex- 
changes cannot be brought to bear upoi! 

independent banks with sufficient 
force and distinctness, and the converti- 
tnlity of all the paper-money in the 
country is consequently endangered. This 

ihe danger which is sought to be averted 
y restrictions upon the issues of private 
and by the gradual substitution of 


the notes of one issuing body for those of 
many. No interference with, the business 
of banking would be jiLstifiable, except for 
the protection of the public interests; but 
the evils arising from the suspension of 
specie payments are so great, that every 
practicable precaution must be taken to 
avert it. It deranges all commercial 
transactions, it injures public credit, dis- 
turbs prices, and suddenly withdraws the 
standard of value by which all existing 
obligations and all future bargains are to 
be adjusted. When notes are issued by 
one body only, a limitation of its issues, 
as already noticed, may sustain their 
value ; but when many independent bodies 
are issuing notes, during a period of in- 
convertibility, there is no principle at work 
to regulate or to limit their issues, and 
it is almost ct^rtaiii that their notes will 
not only be greatly depreciated, but also 
will be liable to constant fluctuations of 
value. 

There are some political reasoners who 
have ascribed every commercial convul- 
sion to an ill-rcgulated currency ; while 
others deny its inliuence upon prices and 
ij[jon the general arrangements of com- 
merce. The opinions of botli these par- 
ties are probably extreme, and their facts 
somewhat exaggerated ; but the tem- 
perate view taken by Mr. S. Jones Loyd 
may be adopted with less hesitation, lie 
says, “ The currency, in which all trans- 
actions are adjusted, has the same refer- 
ence to the healthy state of trade, which 
the atmosphere in which we all live has 
to the physical constitution of our bodies ; 
irregularities and disorders may arise 
from a variety of causes, but the duration 
and virulence of them will materially 
depend upon the pure, healthy, and well- 
regulated condition of the medium in 
which they exist. A well-managed cur- 
rency cannot prevent the occuiTence of 
perils of excitement and over-trading, 
nor of their necessary consequences-— 
commercial pressure and distress; but it 
'way tend very powerfully to diminish the 
iPl^ueiicy of tlieir return, to restrain tlie 
suddenness of their outbreak, and to limit 
the extent of tlu'ir mischief.” ( lieinarlm 
on the Management of the (Hrculatioiif 

; As yf " such promissory notes only nave 
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been spoken of as are payable on de- 
mand : but a few remarks may be added 
concerning promissory notes and bills of 
excliange payable at some period more or 
less distant. These are regarded by some 
as pajx^r-money, and are said to form part 
of the general circulation ; but the essen- 
tial distinction between them and paper- 
money has been more than once noticed 
above. They do not discharge obliga- 
tions, but are merely written engagements 
to discharge them at a future period: 
they are one of the many forms of credit, 
and as such are used as substitutes for 
money ; but they cannot lx? considered a 
part of the national currency. When 
transferred from one hand to another they 
do not pass as money, but as the transfer 
of a debt, of which the payment is guaran- 
teed by each endorser in succession. 
It is true that they arc among the most 
efficient agents lor economising the use 
of money, and that they leave the circu- 
lating medium more free for other pur- 
poses, in which payments are made in 
notes or specie. If this were not the 
cas<.* the circulation of notes must be 
almost indetinitely increased in order to 
meet the various demands of commerce ; 
but this economy in the use of money 
makes a comparatively small circulation 
sufficient. It is this circulation, however, 
of which the relative scarcity or abun- 
dance affects the prices of commodities 
and the foreign exchanges. The final 
settlement of a bill of exchange must be 
adjusted in the current money of the 
country. If money be dear, the acceptor 
exchanges more goods for it in order to 
meet the bill when it becomes due ; if 
money be relatively cheap, he makes a 
better bargain ; but the bill of exchange 
itself is no more money than the goods 
which had been originally purchased 
with it. Every bill of exchange when 
first drawn and accepted, and subse- 
quently endorsed, represents, at each 
transfer, a distinct commercial transaction, 
of which the bill is the immediate result. 
The number and amount of bills of ex- 
change in circulation cannot, therefore, 
1)0 added to the currency in order to com- 
pare the aggregate circulation with the 
a^regate amount of commodities; for 
compiodi^es which are exchanged 


by means.of bills may be set off against the 
value of other commodities represented 
by the bills, while the notes and specie 
taken together, may he compared with the 
aggregate of other transactions, added to 
the balances of accounts arising out of 
the final settlement of bills of exchange. 
It is undeniable that lulls of exchange 
perform many of the functions of money, 
and they are regarded as a part of the 
circulation by some high authorities in 
monetary matters ; but it appears to us 
that the balance of reason and of autho- 
rity inclines to the other side and assigns 
to bills of exchange a distinct place us 
substitutes for currency instead of in- 
cluding them as part of the currency itse' ' 
(See the Evidence upon this point befo: 
the. Committee on Banks of Issue, 1810 ./ 
A similar question arises in leferencc 
to the monetary character to be assigned 
to banking deposits : are they currency 
or not? The transfer of deposits pays 
debts and purchases commodities ; it pe;^ 
forms the functions of money, and so rar 
would seem to be a j>art of the curreu(;y 
and to have an influence upon prices ivnd 
upon the foreign exchanges. But it can- 
not be contended that the whole of the 
deposits are currency, for a large portion 
of them is invested by the bankers ; and 
if every depositor were to call for his 
deposits at once, they could not be paid. 
Nor can the uninvested portion be pro- 
perly called money; it is a form of credit 
which, like bills of exchange, economises 
the use of money and is a substitute for 
it, but is not the thing itself. It bears so 
close a resemblance to currency that to 
assign to it a distinct character is a mat- 
ter of some difficulty; but still wc are 
disposed to class all portions of banking 
deposits which are not actually held by 
the bankers in notes and specie, in the 
same category with bills of exchange, 
book-debts, and transfers in account. All 
these are modes of facilitating the ex- 
change of commodities by a refined 
species of barter, without the intervention 
of any circulating medium. Each ti-aus- 
aotion is valued m the current tnediuin 

of exchange, land final settlements ot 

accounts are adjusted in money; bul 
estimated value of the transaction itself 
cannot be x;eokoned as a part of the or* 
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dilation, for if it were, then commodities 
themselves would be money. 

An ordinary ciise of barter would seem 
to olfer a good illustration of the functions 
of all forms of credit as substitutes for 
money. Suppose a merchant. A, to have 
indigo to the value of lOOO/. to sell, and 
that he wishes to purchase cotton of the 
same value, which Jl is willing to give in 
exchange for the indigo. The transfer is 
made at once between them: the trans- 
action is complete without the passing of 
a shilling, for the indigo performs the 
liiiictions of niom^y. Hut can the indigo 
on that aceount he reckoned as a part of 
the circulating medium ? Suppose again, 

’ it tliese merchants, at the time of the 
iiisfer, each drew a bill for 1000/. upon 
iiiO other at three months, which each 
accepted. These bills would represent 
the value of the indigo and of the cotton ; 
Imt no more money would pass between 
them until these bills became due, than if 
no part of their bargain had been com- 
mitted to paper. When the bills became 
<bie, each would be indebted to the other 
to tlic same airiount, and might write off 
one debt against the other ; or each might 
transfer a portion of his bank-deposits to 
the other. In the case first supposed, no 
money would pass, but one commodity 
would be taken as an equivalent for tlie 
other. In the second case the credit of 
each party would be accepted as an equi- 
valent for the goods without the inter- 
vention of a ra»ney payment: and this 
credit would afterwards be exchanged for 
another form of credit,-— a bank-deposit. 
In neither case, as it would seem, does the 
transaction involve the use of any portion 
nf tlie circulating medium, nor call any 
new description of currency into existence. 

It is of the utmost importance to form 
a clear opinion as to the distinction be- 
tween various forms of credit and the cir- 
culating medium of a country ; for if they 
be confounded one with another, all the 
established theories of currency are put « 
to confusion. All hopes of regulating 
and controlling the circulation must be 
for its variety and magnitude 
^ ^ operations 

government, or of a bank, by , 
paper issues, which would I 
in only one insignificant portion of the i 


aggregate currency; and free trade in 
banking and free trade in the issue of 
notes must be recognised as the only 
reasonable principle for supplying com- 
merce with a circulating medium. 

We have now adverted to the main 
principles involved in the consideration of 
the character and functions of money. 
In treating of a subject which has been 
so fruitful of controversy, we have been 
obliged to touch lightly upon many points 
which to deep students of the “ currency 
question” may seem to have deserved 
more consideration. 'J\) examine them 
fully would add volumes to the many 
which have already been published upon 
that subject ; and frequent allusions to the 
opinions of others, however deserving of 
attention, would give a controversial cha- 
racter to an inquiry after truth. We have 
endeavoured to state, as concisely as we 
could, the opinions we have formed, to- 
gether with the grounds upon which we 
have formed them ; and those who agi’ee 
with us will think us right, while they 
who diifer from us will pronounce us 
wrong. Upon currency questions unani- 
mity is nowhere to be found ; but the 
more men seek after truth in preference 
to quarrelling with one another, the more 
certainly will truth be found at last. 

( Harris, Essaff on Money and ( 'oins ; 
Jjocke, Considerations on Raisimj the. 
Value of Money ; Sir W. Petty, Polilicni 
Anatomy of Ireland; Hume, Essay HI. 
{Of Money) ; Lord Liverpool, On (Jains ; 
Adam Smith, Wealth of Nations^ vol. iv. 
and Note by McCulloch ; Kicardo, 
Principles of Political Economy, c. 27 ; 
Proposals for a Safe and Economical Cur- 
rency, 181t) ; Jacob, Historical Enquiry 
into the Production and Consumption of 
the Precious Metals; TheGemini Lelters, 
8vo., 1844 ; Observations on the System of 
Metallic Currency in this (Jountry, by 
W. llatnpson Morrison ; Remarks on the 
Management of the Circulation in 1839, 
Samuel Jones I>f>yd, 1840; Reply 
TkeretOy by' J. K. Smith, President of the 
Mltli^hester Chamber of Commerce ; 06- 
swJtUi&RS on the Standard of Value, by 
W, D^^nnire Haggard, 1840 ; Reflections 
on ih^cent Pressure of the Money Mar- 
keifs'^ I). Salomons, 1840; Anstvers to 
Questia/ts * What Constitutes Currency f 



MONARCHY. 


MONARCHY. 


[ 362 ] 


^c.y by II. C. Carey, 1840 ; Report of the 
Manchester Chamber of Commerce^ Dec. 
r2tli, 1839 ; A Letter to Thomas Tooke^ 
Col. Torrens, 1840 ; On the 
Causes of the Pressure (f the Money Mar- 
ket j by .j. W. Gilbart, 1840; The Credit 
Sifstem in France^ Great Britain^ and 
the United States, by H. K. Carey, 1838 ; 
Remarks on the JRxpedicncy of Restricting 
the Issue of Promissory Aoies to a Single 
Issuing BodyJ^y Sir W. Clay, Bart., M.P., 
1844; A Ireatise on Currency and Bank- 
tV/,byC. l^aguet, 1839: Bullion Report 
^ 1810 ; Rf'ports of Lords and Commons, 
1819; On the Resumption if Cash Pay- 
ments; Reports on the Circulation if 
Notes under .5/. in Scotland and Ireland, 
1820-27 ; Bank Charier Report, 1832 ; 
Reports on Agricultural Distress, 1833 
and 1830; Reports on Banks of Issue, 
1840 and 1841 ; Debates on the Resump- 
tion of (.\tsh Payments, 1819; and on the 
Bank Charter Renewal Bills, 1832 and 
1844 ; Tooke, History of Prices.) 

MONARCHY, from the Greek pouap- 
a word comiX)unded of gov, os, * alone,* 
and the eleni« at ‘govern/ and sig- 
nifying the ‘ government of a single per- 
son.* The word monarchy is properly 
applied to the government of a politi«il 
community in which one person exercises 
the sovereign power, [Sovereignty.] 
In such cases, and in such cases alone, 
the government is properly styled a mo- 
narchy. Examples of monarchy, properly 
fio called, are afforded by nearly all the 
Oriental governments, both in ancient 
and modem times, by the govenmients 
of France and Spain in the last century, 
and by the existing governments of Rus- 
sia, Austria, Prussia, and the several 
States of Italy. 

But since monarchs have in many 
cases borne the honorary title of ^acnXfvs, 
rex, re, roi, kbnig, or king, and since per- 
sons so styled have, in many states not 
monarchical, held the highest rank in 
the government, and derived that rank 
by inheritance, governments presided 
over by a person bearing one of the titles 
just mentioned have usually been called 
monarchies. 

The name monarchy is however incor- 
applied to a government, unless 
fes|^,^(or person bearing the equiva* 


lent title) possesses the entire sovereign 
power ; as was the case with the king of 
Persia (whom the Greeks culled ‘the 
great king/ or simply ‘ the king*), and 
in more recent times with king Louis 
XIV., called by his contemporaries the 
Grand Monarque, 

Now a king does not neceSv«;arily pos- 
sess the entire sovereign power ; in other 
words, he is not necessarily a monarch. 
Thus the king has shared the sovereign 
power either with a class of nobles, 
as in the early Greek States, or witl 
a popular body, as in the Roman 
kingdom, in the feudal kingdoms of the 
middle ages, and in modern Kn gland , 
France, Holland, and Belgium. The 
appellation of monarch properly implies 
the possession of the entire sovereign 
power by the jwrson to whom it is affix- 
ed. The title of khup on the other hand, 
does not imply that tlie king possesses the 
entire sovereign power* In a state where 
the king once was a monarch, the kingly 
office may cease to confer the undivided 
sovereignty ; and it may even dwindle into 
complete insignificance, and become a 
merely honorary dignity, as was the case 
with the oipxoou ^a(n\€hs at j^bens, and 
the rejr.sacrijf cuius at RomCi * 

In Sparta there was a double line of 
hereditary kings, who shared the sove- 
reign power with some other magistrates 
and an assembly of citizens. The go- 
vernment of Sparta lias usually hieii 
termed a republic, but some ancient wri- 
ters have called it monarchical, on tie- 
count of its kings ; and Polybius applp 
the same epithet to the Roman' republic, 
on account of its two consuls. (Philo- 
logical Museum, vol. ii., p. 49, .57.) 

States which were at one time govern- 
ed by kings possessing the entire sove- 
reign power, and in which the king ha*’ 
subsequently lieen compelled to share the 
sovereign power with a popular boay> 
are usually styled mixed monarchies or 
limited monarchies. These expressions 
mean that the person invested with the 
kingly office, having once been a mo- 
narch, is so no longer ; they may 
be compared with a expression 

not unfrequent in the, ^feek . 

which a privative epitniS* denying 
tion of the essence of the noun to wW 
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it is prefixed, is employed for the pur- 
pose of circumscribing a metaphor. Thus 
/Rschylus (Sept, ad Theb. 82) calls the 
dust the ftpo(i(jhUs!t messenfftr of the army ; 
and Aristotle in his Poetic (c. 35) speak- 
ing of tlie same class of metaphors, says 
that the s}ii(dd of Mars might be called 
his winchss; nip. (See lilomfield’s Glos- 
sary on ACsch. Ag. 81.) Still life, as a 
term in painting, is analogous to limil- 
fd monarchy, since it denotes deiul end- 
maU i. e. animals which were alive, but 
are so no longer. 

Governments are divided into nwnnr- 
c/des and rtpithlics ; and therefore all 
governments which are not monarchies 
are republics. As we have already stated, 
a monarchy is a government in which 
one person possesses the entire sovereign 
power; and consequently a republic is a 
government in which the sovereign power 
is shared between several persons. [Re- 
public. I Theses definitions of monarchy 
and republic liowever do not agree with 
existing usage; according to which, the 
pppular, though royal, governments of 
rEogland and France, for example, are 
monarcldes (vijs. mixed or limited mo- 
narchies), not republics. 

/ The popular usag(^ of the terms in 
question, to which we have adverted, is 
niaiidy owing to three causes. 1, Kings 
not po.ssessiiig the entire sovereign power 
have in many eases succeeded kings wlio 
did possess the entire sovereign power ; 
in other words, %ings not monurchs have 
in many cases succeeded kings who were 
inonarchs. 2. Roth in royal monarchies 
and in royal republics, the crown or regal 
title usually descends by inheritance. 

Kings who are not monarchs enjoy the 
^uyal status and dignity, as ’much as 
monarchs properly so called ; they inter- 
marry only with persons of monarchical 
or royal blood, and refuse to intermarry 
^ith persons of an inferior degree. 

Governments such as those of England 
and France are included by popular* 
together with republics, in the term 

tre^ ' or * constitutional governments,’ as 
uistinguished from pure monarchies, ab- 
solute monarchies, or despotisms, 

to the existing phraseology 
therefore, tt» nee of the two terms ii 
question IS liis follows : — 


Monarchies are of two sorts, viz. firsts 
pure, absolute, or unlimited monarchies, 
that is, monarcliies properly so called;' 
and, secondly, limited, mixed, or consti- 
tutional monarchies, or monarchies im- 
properly so called, that is, republics 
presided over by a king, or kingly 
governments where the king is not sove- 
reign. 

Republics are state.s in which several 
persons share the sovereign power, and in 
which the person at the head of the go- 
verning body does not bear the title of 
king. Accordingly, Holland with a stadt- 
holder, Venice with a doge, and England 
with a protector, are called republics, not 
monarchies. If the head of the Venetian 
aristocracy had been styled king instead 
of <loge, and if his office had descended 
by inheritance instead of being conferred 
by election, Venice w'ould have been 
called a monarchy, and not a republic. 
Tlie only exception to this usage of 
wdneh we are aware, occurs in the case 
of Sparta, which is commonly called a 
republic, and not a monarchy, although 
it had hereditary kings. The reason of 
this exception probably is, that .there 
being two lines of kings at Sparta, it was 
thought loo gross an inaccuracy to call 
its government monarchical, though its 
government would have been called mo- 
narchical if there had been only one king, 
in spite of the narrow powers wliich that 
king might have possesseil. 

The comparative advantages of a po- 
pular or republican government and of 
a monarchical government have been 
stated, with greater or less completeness 
and candour, by many writers. The best 
statement of the advantages of monarchy 
(properly so called), with which we are 
acquainted, is in Hobbes’s ‘ Leviathan,’ 
part ii. c. 19. 

MONK, MONACHISM, MONAS- 
TERY. 

Munacldsm, as the term implies, pro- 
perly means a solitary life; but we 
now usually understand by it 'the life of 
persons who are under religioiLs vows, 
and live in monasteries, abbeys, or nun- 
neries. 

Monasteries (povao’T'bpia) are places of 
residence for persons who have devp' 
themscT. wS to a religious life. ^ 
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The history of monasteries and nunne- 
ries in Europe, and among those nations 
who profess (^hristianity, is part of the 
history of (^-hristianity, and a very import- 
ant part of the history of modern Civili- 
zation. The ascetic practices of some of 
the early Christians were probably the 
origin of Moiiachisin. Many persons re- 
nounced all the pleasures and business of 
life, and abstained from marriage and all 
sexual connection, and subjected them- 
selves to privation and sufferings, with a 
view of securing eternal happiness. The 
founders of the first monastic communi- 
ties were probably Kg 3 'ptiaii Chi-istians, 
among whom tlje most distinguished w^as 
Pachomius, the disciple of St. Antonius, 
irho himself is considered to be the founder 
of the monastic or solitary life. After 
the foundation of the Kgyptian monaste- 
ries, they extended to other parts of the 
Roman empire; and in the Eastern churcli 
they became the subject of legal regula- 
tion, by a constitution of Justinian {JVov. 
5), addressed to Epiphanius, the arch- 
bishop of Constantinople and oecumenic 
patriarch, in the consulship of lielisarius, 
A.u. 535. By these enactments no monas- 
tery could be founded except the ground 
was first consecrated by the bishop within 
whose diocese it was, who was required 
to put up a cross on the spot. Persons 
were not permitted to assume the monas- 
tic habit till after a three years’ probation, 
and the abbots (^yougcVoi) were required, 
during this time, to examine well into 
their life, conversation, and fitness for the 
monastic profession. On being approved, 
the candidates assumed the dress and ton- 
sure. Both free persons and slaves were 
alike admissible into monasteries, and 
were received on the same footing in all 
respects. A master might claim and take 
away his slave within the three years, if 
he could prove that the person was his 
slave, and had run away for theft or 
any other offence; but not otherwise. 
Thus the monasteries became places 
of refuge to slaves who had severe 
masters, like the ancient temples. The 
law ordained that the monks should eat 
together, and should all sleep ift a com- 
TILOn do rmltoi’v . each in his own bed; 

^ m was made in favour of 
UTanachorets and hesuchasts 


(di'axwpT^Tal kuI a 

contemplative life iti perfection (such is 
the phrase), and were allowed to have 
separate cells. It seems that a man could 
leave his monastery and enter the world 
again, though it was considered sinful ; 
but as all the property whicli he had not 
disposed of before entering the monastery 
(subject to some provisions for his wife 
or children, if he had any) became the 
property of the monastery on his entering 
it, if he choose to leave it, he could not 
take with him or recover any part of liis 
property. Celibacy and chastity were 
required of the monks, though at this 
time marriage was permitted to certain 
clerical persons, as singers and readers. 
Further regulations on the life of monks 
and nuns are contained in the 134tli 
Novel. A monk was proliibitcd from 
entering a female monastery (for one 
word only is used in these laws for male 
and female convents), and a mm was pro- 
hibited from entering a male monasterjJJ 
under any pretext whatever. Other r^. 
gulations to the same general effect 
ensuring chastity and the due observajS^ 
of all monastic duties arc prescribe(jK|ij| 
the legislator. 

The institution of monachism had ^ 
rived at a state of great corruption 
in the Eastern and the Western cht^^^v 
when St. Benedict arose to refori|0 4t, in 
the latter, in the earlier part of the sixth 
century. It does not appear, Ite^ever, 
that Benedict, in drawing uw.;;jiirfeat is 
called his Kegiila Monachorun^)^ Rule, 
had any intention of foundin|jra new 
order of monks ; be writes asja he d(?* 
signed it for the use of all thejj||teiasteries 
then existing. In point of fa fc'i ifrom the 
year ,530, or .532, accordin®^ others, 
when he established his fir^hbonastery 
at Monte Casino, till after the commence- 
ment of the thirteenth century, when 
the new mendicant , orders made their 
appearance, the principal monasteries that 
were founded throughout Europe were oi 
the Benedictine order. The Cartliusians» 
Cistercians, Grandimontenses, PricmOT*' 
stratenses, Chiniacs, &c., were all 
many varieties of Benedictines. The. lo 
novations introduced* by Benedict wc 
longest in penetrating tb the more 
comers of Christenifonij and perbaF * 
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Ro other part of Europe were they so long astical or canonical virgins, as they were 
in being generally received as in the Bri- called, appear already to have formed 
tish Islands. Bede and others denominate hemselves into communities, similar to 
the system which prevailed among the those of the monks : but others continued 
British monks before the arrival of St. to reside in their lathers’ houses. The 
Augustin in 597, the apostolic discipline ; progress of female moiiacdiism however, 
l)iit it was probably merely the antient from the rudeness and laxity of the first 
nde of Pachomius, one of the Egyptian form of the institution, to the strict regu- 
disciples of St. Aiitoniiis. It is even dis- ation which characterized its maturity, 
puted whether St. Augustin brought over moved on side by side with that of male 
with him the rule of St. Benedict ; and at monachisin. 

all events it is tolerably clear that that Monasteries are called by the Greek 
rule Avas not universally established in the fathers not only Moi^aoT^gia and Movai, 
British churches till its observance was lit also sometimes crefiveittf that is, holy 
enforced by St. Diinstaii and his friend places : i) 7 ougei/e?a, the residences of the 
Oswald, in the reign of Edgar, after the abbots, styled Tjyoug^i/ot, or chiefs ; /AavS^ai, 
middle of the tenth century. inclosures ; and <ppovri(Tri\pia, places of 

111 the earliest age of the monastic sys- reflection or meditation, that being one of 
t(Mn, the monks were left at liberty as to the purposes to which they w^ere very 
many things which were afterwards re- early applied. For a general account of 
gulated. St. Atlianasius, in one of his the difl'erent sorts of religious houses, and 
epistles, speaks of bishops tluit fast, and of their government, and the habits and 
monks that eat mid drink ; bishops that other peculiarities of the principal orders 
driuk no wine, and monks that do; of monks and nuns, the reader is referred 
bishops tliat are not married, and many to the works mentioned at the end of this 
mioiiks that arc the fatlun-s of children, article. I’lie three vows of Chastity, 

' Originally too, monks were all laymen ; Poverty, and Obedience are taken by all 
and, although it gradually became more monks and nuns at their admission. All, 
and more the common practice for them both male and female, likewise receive 
to take holy orders, it was not till the year the tonsure, like all the ecclesiastics of 
1311 that il: was made obligatory upon the Komi sh church. In all theordcTS the 
them to dd^p by Pope Clement V. Nor candidate for admission must first under- 
was any of celibacy or any other go a novitiate, which varies from one to 
particular ‘'Vow' forma lly taken by the three years. The age at whieh novices 
earli(^st, iiiop.ks on their admission. It may make profession difters in difl’erent 
appears eveti thditt it w as not unusual for countries ; but the rule laid down by the 
persons tp embi*aee the monastic life with council of Trent only re(pnres that the 
the intention of only contiiiuing monks i)arty, whether male or female, should be 
for a few years, and for those who had sixteen. In the modern constitution of 
spent some time in a monastery actually monachism, the vows and status of a pro- 
to return to the world. We have just fessed person, as indeed of all ecclesi- 
scen liow the practice as to some of these astics, are by the law of tlie Kornan 
points was at length regulated by the Im- church for life and indelible, 
pcrial legislation. The greatest revolution by wdiich the 

fhe word nun, in Greek Noj/ly, in history of monachism has been marked 
l-'atiu Nonna, is said to he of Egyptian since the establishment of the rule of 
and to signify a virgin. Another St. Benedict, was the rise, in the begin- 
account is, that the original meaning oP ning of the thirteenth century, of the 
JO Latin nonna, mnnana^ or nonnauis, Mendicant Friars, 
as a penitent. The Italians still use The general dissolution of monastic 
and vonna for a grand father, ,a/Mi establishments w as one of tlie first coiise- 
Cyprian ami TertuUian, quences of the Iteforrnatioii in our own and 
mat pai"! of the third century, all other countries that separated from 

^ of virgins dedicating th^- the Komish church. Tiiere are however 

to Christ. Some of these ecclefi- } a few i-h w^testaut monastic establishments 
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in some parts of Germany. Even in some 
Koinan Catholic countries, especially in 
Germany and France, tlie number of 
these establishments has been greatly re- 
duced within the present century and the 
latter pari of the eighteenth century, 
and the wealth and power of those 
that still exist most materially curtailed. 
The reform of the German monasteries 
was begun by the Emperor Joseph II.: 
those of France were all swept away at 
the commencement of the devolution; 
but some of them were set up again, 
though with diminished splendour, after 
the restoration of the llourbons. Since 
the relaxation of the penal laws, several 
Koman (Jatliolic ■ nunneries have been 
erected in England and Scotland, as 
well as in Ireland. (As to the present 
statutes on the subject, see La w, Cuim in ai., 
p. 203.) Monks and nuns of all de- 
scriptions still vSWtirm in Italy, and in 
the countries of South America lately 
subject to the Spanish and Portuguese 
crowns : in Spain and Portugal all mo- 
nasteries have been suppressed within 
these few years. Even in jiiodern times 
we still hear occasionally of the institu- 
tion of a new order of monks. One, called 
the Coiigregutiou of the Plesse<I Virgin 
Mary, was established by the late Poj)e 
Leo XII. in 182(;. The most important 
new order of monks, founded in tbe Ro- 
man Catholic cburch since the first out- 
break of tlie Reformation, is that of the 
Jesuits. 

If we would rightly appreciate all the 
ejBfects of im)naeliisin, good and bad, we 
must travel tbrougli the history of eighteen 
centuries. It iuu:4. be admitted, that the 
institution for a long time produced some 
benefit. In the present comlitioii of Eu- 
rope the strict rules of inonaehism arc 
perhaps purely a social evil. The in- 
titutioii is, in its complete form, iiieon- 
siisteiit with Protestantism. But whatever 
prejudice there may be against monach- 
ism, there appears to be no well founded 
objection to persons voluntarily entering 
any religious societies wh(3re tliey can 
live in quiet and retire tvohi the world, 
provided they ^may quit such societies 
when they But if such societies 

4>ve^*^hA|^|ivived in Great Britain 
be necessary to 


provide for their visitation in order 
to prevent persons being detained there 
against their will ; and it will be neces- 
sary to regulate their establishment and 
administration by general rules. All 
associations of individuals, and es]K*eially 
those of a. religions character, are greedy 
of acquiring property ; and fraud will he 
used far tliis purpose, as the history of 
religious societit^s shows. I'lie restrictions 
at present placed on the ac(juisition of 
property in England by corporate bodies, 
are toa certain extent useful and necessary, 
even when these bodies are not religious 
or eeclesiastieal. But in all states w here 
freedom of opinion is established, and 
religious and ecclesiastical matters ar<* 
regulated by the same power whicli 
regulates matters not religions and eccle- 
siastical, it is essential to the conservation 
of tnu* political liberty to keep within 
strict limits all associations, religious and 
ecclesiastical, and to limit their acquisition 
of property. In those countries where 
monachism still retains its original clia- 
raeter, the institution must he destroyed 
before political liberty [LiukrtyJ ctin 
exist. 

(Among the most itnportant works ontbe 
subjc'ct of monachism are the following : 
‘ Nehridii a Mundelheim Antiquarium 
IMonasticum,* fol. V^en., 1050 ; ‘ I'hilippi 
Bonamii Ordinum Roligiosqrujn Cata- 
log us,’ 3 vols. 4to., Rom. 1700-8 *; ;* His- 
toire des Ordres Monastiques Reiigieux 
et Militaires,’ par le Pere HjlSpoIyte 
Helyot,’ Par., 8 vols. 41o., &c.; 

and iiov. edit. 1792 ; Crome’s ‘ P^nwt. 
Gescliiehte der vornehmsten M^chsor* 
den,’ 10 vols. Leipz., 1774-8,3 ; jj^amicr^ 
‘ Notitia Monastica,’ fol. 1744 ; 0(jg:dal<-S 
‘ Monasticon, ’ new edit, by C’ayley arid 
Ellis, 0 vols. fob, 1812-30; Fdsbrooke!? 

‘ British Monachism,’ 2 vols. 8vo., 

See also Thoraasin, ‘ Discipline 
lise,’ tom. i ; Bingham’s ‘ Antiquities 
the Christian Church,’ book vii. ; a’fid 
Gibbon’s ‘ Decline and Fall of the Rom^ 
Empire,’ chap. 37.) 

Monk. (From the Greek 
‘Solitary,’ or ‘one who leads a solitary 
life,’ MojmehuSy in church I^atin). 
England, before the Reformation, a P!!] 
son who ‘ entered apd professed m 
gion/ as tlie phras^ jiras, from that UP* 
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vas considered, for all legal purposes,* to all colleges, free chapels, and chantries» 
)e dead. Littleton (§ 200) says, “ When and all manors, lands, or hereditaments 
L man entereth into rcdigioii and is pro- belonging to them, or which had been 
essed, he is dead in the law, and his son given or assigned to the finding of any 
)r next cousin (consanguineus) inconti- priest, or of any anniversary or obit, or 
lent shall inherit him, as well as though any light or lamp, to have continuance 
le were dead indeed. And when he eu- for ever, were given to the king and his 
ereth into religion, he may make his heirs and successors, 
x'starnent and his executors ; and they It should be observed that these acts 
nay' have an action of debt due to him did not affect ecclesiastical bodies or per- 
lefore his entry into religion, or any sons, simply as such ; that is, they did 
ither action that executors may have, as not affect the secular clergy, such as arch- 
f he were dead indeed. And if that he bishops, bishops, deans and chapters, pre- 
nake no executors when he entereth bendarics, archdeacons, parsons, and 
iito religion, then the ordinary may vicars ; but only the regular clergy. It 
‘onnnit the administration of his goods was decided in the archbishop of Cauter- 
<) otliers, as if he were dead indeed.” bury’s case (Co. 2, 7iV/j. 48), that no ce- 
ll was a consequence of this legal notion clesiastical house, unless it was also re- 
)f a civil death, that if a lease was made ligious, was within the act of 31 Henry 
0 a man for the life of another person, VIII. These acts however completely 
nid this other person professed in reli- put an end to all the houses of regular 
^ion, the lease detenuined ; and for this clergy within the realm; and on the oc- 
pcason such a lease was always made for e.asion of carrying ir»to effect the statute 
tile natural life of any person on the con- of Edward VI., a great many gramniar- 
fuuianco of whose life the lease Wiis to schools and other charities which did not 
lepend ; and this phraseology is still come within the provisions of the act 
muiiitaiued in legal instruments. (Co, were also su})pressetl. “ This act,’* says 
il, AVp. 48.) Strype, “ was soon after grossly abused, 

All Uegulars, that is, those who vowed as the act in the former king’s reign for 
obedience, clmstiity, and poverty, entered dissolving religious bouses was. I^or 
some house of religion, where they pro though the public good was pretended 
fessed. Hare admittance into such a thereliy (anil intended loo, I hope) yet 
house Avas an eufiy into religion ; hut tlie private men, in truth, had most of the 
person was not ^professed till the year of benelit, and the king aiul comiuonwcalth, 
probation was expired, and be had taken | the .state of learning, and the condition of 
die liabit of his toder and made the vows thv poor, left as they were before or 
above mentioned. worse.” (Strype’s Ecclesiastical Memoirs, 

lly the 27 lien. VI II. c. 28, all monas- ii. lOl-lo.s, 423, and iii. 461, where there 
teru‘s, priories, and other religions houses is a catalogue of King EdAvard’s free 
of inouks, canons, and nuns, of whatever grainniar-schools, Avhich were endoAved 
habit, rule, or order, not having lands, for the most part out of the charity lands 
reiiis, or other hereditaments above the given to the king by the said act for tliis 
^-diu! of 2no/. per annum, and all their and otlier like purposes.) 
oiaiiors and lands, were given to the king The existing laws against niciiibcrs of 
^itd his heirs for ever. The act declared religious orders or societies of the Church 
oat the king should have and enjoy, ac- of Kome are stated in Laav, Criminal, 
wording to the act, the actual and real p. 203. 

possession of such religious houses as MONO'POI.»Y, from the Greek mono^ 
^_^^re comprehended Avithin it, and might pdlia (^^ovimaKia), vvliich occurs in Aris- 
a'^f* dispose of them at his will totle’s PoUtich (i. 11 ), Avhere it is used 

oa pleasure, to the honour of God ami simply in the sense of a man buying up 
. of the realm. The act of the the whole of a commodity so as to be the 
J ^ VIII. c. 13, was still more Sole holder of it, and to have the power 

( '<if sell! g it at his OAvn price. Wlnui the 
V I’ocitcs the 37th Heniy Vl-II, 1.4:), word ai'^mopolium vvas used by Ti- 
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berius in addressing the Roman senate 
(Suet. Tib.y c. 71), he thought an apology 
necessary for introducing a new word. 
The word however soon came into com- 
mon use. The term monopoly, which 
literally signifies simjle or sole selling, is 
used in a constitution of Zeno ( ( \>d., iv. 
59) in the sense in which it is used by 
Aristotle, and in the sense of what our 
law understands by forestalling, engross- 
ing, regrating ; to which we may add 
combining to keep up prices. [Fore- 
stalling.] Zeno declares that no per- 
son shall exercise a monopoly of clothing, 
fish, or any other thing adapted for food 
or use. lie gives no dei'inition of mono- 
poly. The term however must be ex- 
plained from the context, from wliich it 
appears to signify any means by which a 
person gets or attempts to get the whole 
of any commodity into his possession for 
the purpose of enhancing the price. In 
the same Constitution he forbids all com- 
bination among dealers to raise the prices 
of any commodity. Zeno’s punishment 
for monopoly was confiscation of the 
goods of the oliender and perpetual 
exile. 

A monopoly, according to the English 
law, is defined* by Coke (3 InsL 181, 
c. 85, ‘ Against Monopolists,* &c.) to be 
*‘an institution or allowance by the king, 
by bis grant, commission, or otherwise, to 
any person or persons, bodies politic or 
corporate, of or for the sole buying, sell- 
ing, making, working or using of any 
thing, whereby any person or persons, 
l)odies politic or corporate, arc sought 
to be restrained of any freedom or li- 
berty that they had before, or hindered 
in their lawful trade.*’ In Le Case de 
Monopolies (1 1 Co., 86, hi) it is said that 
every monopoly has three inseparable 
incidents — the raising of the price, the 
deterioration of the commodity, and the 
impoverishment of artificers and others. 
It appears that these inseparable incidents 
were considered as tests by which a grant 
savouring of monopoly might be tried. 

Every royal grant or letti?rs patent 
tending to a monopoly as thus defined and 
explained w^s void. The cnjwn however 

idd by Jlj^rs patent grant and create 
' '"^gleges of buying and selling 
\ was of general use, or 


when the grant was to an individual who 
had introduced into the country something 
new and useful. This prerogative of the 
crown was often abused, and by none 
more than by Elizabeth, who granted 
many patents of monopolies tor the pur- 
pose of raising money. As an instance of 
this, Elizabeth had granted to a certain 
person the sole making, importing, and 
selling of plnying cards, which grant was 
declared void by the judges, (./.t* Case 
de Monopolies.) 

It seems then that the word monopoly 
was never used in English law, except 
when there was a royal grant authorising 
some one or more persons only to deal iu 
or sell a certain commodity or article. 

Hy the act of 21 .lac. 1., c. 3, all mo- 
nopolies and all commissions, grants, 
licences, charters, and letters patent to 
any person or body politic or corporate, 
of or for the sole buying, selling, making, 
working, or using of anything, or of any 
other monopolies, &c., are declared con- 
trary to the laws of the realm and utterly 
void and of none efieet. 

lly the sixth seertion of the same statute 
the above provisions do not extend to 
letters patent and grants of privilege 
thereafter to lx? grunted for ibnrteen years 
or under, of the sole working or making 
of any new manufacture to the true%nd 
first inventor thereof, which others j^^tlie 
time of making such letters patenKaiid 
grants shall not use, so as also suclmet- 
ters patent be not contrary to the 
mischievous to the state, or general^in- 
convenient. Tliis section is the foiintla- 
tion of the present law as to patents for 
inventions. [Patents.] 

Copyright and patents are now gtij 
nerally placed among monopolies by It 
writers, but not correctly. The origiua* 
legal sense of the term monopoly has been 
already explained ; and the power of the 
crown to grant patents is now limited ana 
defined, as well as the several formalities 
to be observed in obtaining them. Any 
patent not obtained in due form is 'void i 
and the term monopoly, as above ex- 
plained, has legally ceased to exist. 

There is still a vulgar und cominou n 
of the term monopoly which is incorree » 
inasmuch as it has not the sense vi'bK 
monopoly had. 
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If a number of individuals were to 
unite for the purpose of producing any 
jarticular article or commodity, and if 
they should succeed in selling such ar- 
ticle very extensively, and almost solely, 
such individuals in popular language 
would be said to have a monopoly. Now, 
:is these individuals have no advantages 
given them by the law over other per- 
sons, it is clear they can only sell more of 
tlieir commodity than other persons by 
(U'ddueing the commodity cheaper and 
hotter. Such so-called monopoly then is 
neither the old legal mouo])oly, nor tloes 
it rest on any legal privilege. 'J’liere 
would however he no objection to calling 
it a in()no])oIy in the antient sen.se of that 
term, if the word were not now used in a 
had or unfavourable sense, which pro- 
liably dates from the time when nal 
inoiiopoli.\s were granted by the crown, 
and were very injurious to the nation. 
iJetween a monoi)<)ly as it once existed, 
and a monopoly as it is now vulgarly un- 
derstood, there i.s this diflerence — the 
former was only derived from a grant of 
the crown, and >vas oflcji injurious to all 
[H'rsoijs e.\eept the patentee; tliat which 
I IS now' vulgarly cull(‘d a monopoly is 
f iiothiiig more than the powaw wliieh an 
I uidividmd or a set of individuals ae(piire, 
hy lueuns of capital and skill, of olfering 
souiethiiig to('verybody cheap'vf and better 
than il'.ey bad it before, and it is tliercjbre 
51 U p(hautag(] both to the k)-ealled .moiio- 
I'oli.'^ts and to evei^])ody else. Tlu‘ abusiv e 
‘■'Pldication of the term at present is foun;I- 
'■d 0)1 the jealousy whicli peojile of small 
feel towards those who have larai- 


and carry on a s«iccessful business, 
, I he i of a number of persons com- 
^ and sell, or to buy and 

\ : '} bas been taken, as being om 

istlie most striking and oppressive 
ot monopoly, in the vulgar sense ol 
u*rm. An individual however may, 
y*' become a monopolist; as ii 
, “'pH should buy up all the tallow in 
make candles as dear as lie 
01- aji Jear as he could, fw 

i ^ Huist be limited in a measure by 
dm*/ ^ m’(to take a east 

“Ppear a still greater act oj 
.1 >,as being more sensibly felt) as 
' OL ^ 1*^ ^'hould buy all the corn, in a 


country, and so make bread as dear as he 
could. Without discussing the question 
as to the advantages and disadvantages to 
a nation of this kind of monopoly, it is 
enough to put it upon those who disap- 
prove of such wholesale buying, to say 
how fur, and to what amount, tliey will 
allow a man to use his capital and exer- 
cise his commercial skill ; for it is incum^ 
bent on those who would di‘prive a man 
of such liberty to say exactly how far 
such liberty should go.* Further, if such 
persons wish to be exact in their language, 
they should use another word than mo- 
nopoly, which had once a ] articular 
meaning, as above explained, and signified 
a different thing from tliat which they call 
a monopoly. And if they will apply this 
word monopoly to a person or persons 
who, by industry and skill, and the judi- 
cious employment of capital, make anil 
sell or buy and sell imich more of a thing 
than anybody else, they should consider 
whether— inasmuch as buying and selling 
are free to all, and as all people wish to 
buy as cbeaj) as they can atid as good as 
they can -they will apply this word in an 
invidious sense to a.n\ person or pi'r.sons 
who can only eoinmand customers because 
the customers like to go to tliem, or he- 
cause tlie customers can get the thing no- 
where else, owing to no other persons 
having provided themselves with the com- 
modity for sale. 

A new kind of monopoly, as it would 
be called according to the incorrect 
use of the term monopoly, is growing 
up in K sgland. Tlie Ihirliament em- 
powers a number of individuals to 
make railroads from one place to ano- 
ther, and for that purpose to talie what 
land ' and other private property is 
required for the purposes of the rail- 
way. The greater cheapness and con- 
venience of railway carriage put an 
end to other modes of couveyaiicc to a cer- 
tain extent; but only because the railway 
travelling is cheaper and more couvenient. 
Still it is possible that a railway company 
miglit mise prices so liigli. alter they b'dd 
driven all other competitors from tie* 

* At Afln*ns llu rii was a law which limifed iJi-* 
amount cf corn that a man could buy. (h\sias, 
Kara rCu crirortw/^m'.) [(‘ok.v TiiAOt*., 
An'hi'.nx.'’ ** 
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roads, as to deprive the public of some of 
the advantages of railway conveyance, 
though they might also deprive them- 
selves of some profit. For it is not easy 
to revi ve other modes of conveyance after 
they have been disused, and nobody would 
like to venture on the attempt to revive 
them, because t]»e enterprise might fail 
by the company again lowering their 
charges, simply to destroy competition, 
and then raising them again. A Iso, when 
a railway between two places is esta- 
blished, the Parliament, as a general rule, 
would not empower another association to 
make another railroad between the same 
two places, and in the same or nearly the 
same line, and so they would in effect have 
given a kind of monopoly or exclusive 
privilege to the original company. These 
are not reasons against the granting of 
railway privileges, hut they are reasons 
for the legislature regulating the conduct 
of railway compuiiies by general rules, 
whenever the public interest shall retpiire 
such regulation. 

If tlu‘ government of any country lay 
a tax oil any imported article, such a tux 
creates wliat may be called a monopoly 
in favour of tliose who produce the article 
at lioim*. Such tax “raises the price, 
deteriorates the commodity, and ini- 
poverishes artificers and others.’' It is 
not however a monopoly in tlie technical 
sense, liecause it is not a grunt from the 
Crown, hut is iinpostd by a law. It is a 
great deal w^oise how’<?ver for the com- 
munity than a real monopoly, for a real 
monopoly is illegal and may be got rid 
of by legal means. 

That kind of monopoly or sole-selling 
or dealing which is given by the law of 
copyright, and by patents, is in efiect a 
kind of property created by law for ^the 
benefit of an author or inventor, and Avhich 
he could not effectually acquire or secure 
without the aid of the law. It is not 
however a monopoly in any sense in Avliich 
that term lias ever been used. Whether 
it is profitable or injurious to the com- 
munity is a (piestion that concerns legis- 
lation. [Copyright.] 

PIE'TF/ ( MONTE DX 
PlET^Mp^ltxiliani a benevolent iusti- 
Italy in the 
object of which was 


to lend money to necessitous people at a 
moderate interest. The Jews, who were 
the great inoney-lemlers in that age, ex- 
acted an enormous interc.st, and as much 
as 20/. to 25/, per cent. The iiapal go- 
vernment and other Italian gOATniments 
established a kind of bank, wliicii lent 
money upon pledges, for a fixed term, at 
a low rate of iuterest, intended chiefly to 
defray the unavoidable expenses of the 
establishment; at the expiratitni of which 
term, if the capital lent and interest w ere 
not repaid, the pledges were sold, and the 
surplus money, after paying the debt in- 
curred, was restored to the owners. In 
most instances, however, the term might 
be rencAved by merely paying the interest. 
The difference between these estabJisli- 
inents and those of the ordinary pawn- 
brokers seems to have been that tliey weic 
intended mainly for the benefit of the 
borrownn’s, and not for the profit of the 
lenders, and that every reasonable facility 
was aflbrdcd to the former. The admi- 
nistration of the Monte di Pietii Avas 
therefore conducted upon economical 
and strictly equitable principles, audit 
Avas under the inspection of the govern* 
ment as a public benevolent instituti|on. 
Tins at least was the original principle, 
although it may occasionally have been 
deviated from in afUT-limes, in c|a*se- 
quenee of the cupidity or necessitfe of 
the governments themselves. In 
Avhen capital Avas more scarce or le^'I’e' 
nerally tlitfused than it is now, aud||fheo 
loans of money A\ere difficult to be get, 
the Monte di Pieta was a most useful in- 
stitution, I..CO X., some say Paul llk> 
sanctioned the first establishmeiii of ^ 
Monte di Pietii at Pome, which Avas uiaki' 
the direction of a society of wealthy prr* 
sons, who, having contributed the necev 
sary funds, lent upon pledges small 
not exceeding thirty Roman scudi, alhtk 
more than six pounds sterling, to car i 
person. The money was lent for a 
of eighteen months. The estahliiihm<‘*^ 
was under the inspection of the treasuiv^ 
of the Apostolic Chamber. Large 
houses were annexed to the offici;, 
stood in the district della Regola, • 
banks of the Tiber; (Richard, 
tion de V I tedifi yal, v.) Other 
lishments of a similar nature existed 
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Milan, Florence, Naples, and most other him for ever, and so dead to him, upon 
towns of Italy. That of Padua is one of condition, &c. And if he doth pay the 
the oldest on record, having been estab- money, then the pledge is dead as to the 
lislied in 1491, when the Jewish banks, tenant,*' &c. 

which lent at usurious interest, were shut The money thus agreed to be paid by 
up. (Scardeoni, JJe Antiquitate Urbis the feoilbv must be supposed to be money 
f^atav.ii.) borrowed from the feollee, or the amount 

This institution was introduced into of a debt due from the feotlbr tothe feof- 
other countries, especially into the Ne- fee, though Littleton does not expressly 
therhijids, and Monts de Piete were es- say so. According to the terms of this 
Tal)lished at Brussels, Antwerp, Ghent, contract, if the feollbr, or the feoflbr*s 
and other places. In Spain there were heir did not pay the money at the time 
alsfj similar establishments at Madrid and appointed, the land became the absolute 
soiiui other large towns, but in no country property of the feoffee, 
muvthoy so generally spread as in Italy, The mortuum vadium of Glanville 
the original country of benevolent insti- (book x.) is evidently a ditb;rent thing 
tutioiis during the middle ages. from the mortuum vadium of Littleton, 

When tlie French under llonaparte in- and Glanville’s explanation of the term 
vadi'd Italy in 179(i-7, they plundered the seems more applicable to his mortuum 
Monti di Pieta of Milan, Modena, Parma, vadium, than Littleton’s is to tlie mort- 
aud most other towns. At lioine. Pope gage which he deserib<‘s. “When an 
Pius VL, being pressed by the French to immovable thing,* says Glanville, “is 
])ay an enormous sum for war contribu- put into pl(?dge, and seisin of it has been 
tioiis, was obliged to seize upon the richer delivered to the creditor for a definite 
pledges in the Monte di Pieta, for the re- term, it has cither been agreed between 
payment of which he gave bonds; but the creditor and debtor that the proceeds 
tlu‘^o bonds lost all value in the subse- j and rents shall in the meantime reduce 
'luent invasion of Home by the French in I the debt, or that they shall in no measure 
IT.ks. The Monti di Pieta have been re- I be so applied. The former agreement is 
established in most Italian cities. just and binding; the other unjust and 

'rile Monti Frumeiitarii, in several dishonest, and is that called a mortgage, 
parts of Italy, are storehouses of corn, but this is not prohibited by the king’s 
which is lent to, poor cultivators on tlie court, although it considers such a. pledge 
f'ame principle as money is by the Monti us a species of usury.** (Heames* Iraim.) 
di Pieta. , Littleton describes the old and strict 

MORTGACUL;. a general notion of law of mortgage ; but the courts of equity 
a. uu>i'tgag^pB^' be collected from the gradually introduced such modiiieations 
lolloping passage in Littleton (§ ci32), as to convert a mortgage from its ancient 
''ho treats of Mortgages, as then in use, simplicity into a very artificial and coni- 
mder the .general head of estates upon plicated arrangement. A mortgage is a 
-onditjoii. contract, and therefore requires two per- 

“ i f a feoffment be made upon such sons at least, one of whom borrows and 
'onditiou, that if the feoffor pay to the ^ the other lends money. Tlie borrower 
eotiee, at a certain day, 40/. of money, i is the owner of land, or has some inte- 
bat then the feoffor may re-enter, &c., — rest in land, which he conveys or 
a this case the feoffee is called tenant in transfers as a security to the lender of the 
^)u'’tga.ge, which is as much to say, in money ; the borrower is called the inort- 
, as and in Latin, wi(?r- gagor, and the lender is called the mort- 

vadium. And it seemeth that the gagee. The whole transaction is projH'r- 
^‘Uise why it is called mortgage es, for ly termed a mortgage ; hut the name is 
D iv ^^^l>tful whether the feoffor will sometimes applied simply to the debt, 
and limited, such sum or not: The mortgage deed varies in its terms 

\ ^ not pay, then the land, according to the estate or interest in tlu* 

in pledge upon condition for lands v hich the mortgagor conveys t ) 
Payment of the money, is taken from the jnortgeg(>e, and according fo fi:o sno- 

2 IJ 2 
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cial agreement of the parties. By the 
execution of the deed, the estate of tiie 
mortgagor in t))e lands mortgaged is con- 
ditionally transferred to the mortgagee, 
but the mortgagor’s estate is not forfeited 
till he makes (lefault in payment of the 
money borrowed and interest at the time 
named in the deed. Tlie money borrowH'd 
is however seldom paid at the time agreed 
on, tlie conseiptence of wliich is that the 
niortgagoj-’s esUiUi is forfeited by liis not 
fulfilling the condition, and the mortga- 
gee becomes the absolute legal owner of 
the land, or of such estate in it as was 
conveyed to him. He can then bring an 
action of c'jectmont against the mortgagor, 
if the mortgagor is in possession of the 
land, without giving him iiotiee; and he 
can do this even before default in pa}- 
ment, unless it is agreed by the mortgage- 
deed that the mortgagor shall remain in 
possession till he makes default, and u 
clause to this effect is commonly inserted 
in the deed. 

From the time of default being made, 
the several interests of the mortgagor and 
the mortgagve in tlie land must lie con- 
sidered as chieliy belongiug to the juris- 
diction of equity. When the mortgagee, 
bj' default of the mortgagor, has become 
tlie absolute legal owner of the land.s, the 
iiiortgagor possesse.s wliat is called the 
eejuity of redemption. This <*<|uity of 
redemption is consideied by courts of 
equity as an estatti in the land ; it may be 
devised by the mortgagor, and, in case of 
his intestacy, it will descend to his heir ; 
it may be sold, or it may be mortgaged; 
it is subject both to dower (in equity, by 
.3 4 Wm. IV^ c. lOojand curtesy; and 

it may be settled like a legal estat<*. 

By a recent statute (1 Vie. e. made 
for the purpose of explaining the statute 
of limitations (;> & 4 Win. IV. e. ‘J7), it 
is enacted, That any person entitled to oi- 
claiming under any mortgagt? of land (as 
defined by the last-meiitioued act) may 
make an entry or bring an action at law 
or suit in equity to vecover such laud at 
any time within twenty years next after 
the last payment of' any part of the prin- 
cipal money 'or interest secured by such ; 
rnortgagl^il though more ihau twenty ; 

ue elapsed since the time at | 
ght to make such entry or | 
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bring such action or suit in eijuity shall 
have first accrued. This act was pas.sed 
to protect the mortgagee who allows tlie 
mortgagor to continue in poss(‘ssion of 
tlie laud or in the receipt of the rents and 
profits : and it secures to him his rights 
for twenty years after the lust payment 
of principal or interest by the mortgagor. 
By the .3 Sc 4 Wm. IV. c. 27, when a 
mortgagee lias got possession of tlie laiul 
or receipt of the profits, tlie mortgagor, 
or the per.soii claiming through him, can 
only bring a suit to redeem the lands 
within twenty years next after the com- 
mencement of such possession or receipt, 
or within twenty years from the time 
when the mortgagve or the peison claim- 
ing through him last aeknowledged in 
writing to the mortgagor, or some person 
claiming his estate, or to the agent of such 
mortgagor or person, his title of mort- 
gagor or right to redemption. The mort- 
gagor, or the person claiming under him. 
may therefore, at any time within the 
limits above named, tender to tlie mort- 
gagee his priiieipal money and interest, 
and claim a reeonvc}ance of the lands: 
and if the mortgagee will not accept the 
tender and reconvey, the mortgagor ipa}' 
eonipel him by filing a bill in equity for 
tbe redemption of bis lands. 

A mortgagee can transli r his inorU 
to another. The transfer or assiginj 
as it is generally called, consists od 
parts expres.sed in one deed, the tnfl 
of the (lelit, and the conyeyance 
land, wliieh is the security’fpr the debt. 
If the mortgagor is not a parly to the as- 
sigiinuiit, the assignee takes the mortgage 
exactly on the tei ins on wliich the assignor 
held it at the time of the assignment, h 
therefore the mortgagor should Iiaiipen to 
have paid the whole or any part of tho 
debt, the assignee, in coming to a settle' 
ijicnt with him, innst submit to allow 
payment in diminution of the origiotil 
debt wdiich the assignor affected to assigo 
to him. 

Though the mortgagee, after the inot ’* 
gagor's default in payment of the pno' 
cipal money and interest, lias the absoetto 
legal estate, he is still considered by oeni ? 
of equity only to liold it as a security wj 
his debt. The leg^T<|kt^te in the land ^ 
descend to the mbfl^igee’s heir, or 
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ms by his uill, if duly executed ; luit strnnient which transfers the Icj^al estate. 
;he heir or devisee takes only the Iep:al When a. mortgapior makes a second mort- 
estale in the land, and the money or debt gage, and uses tlie form of a h'gul eonvey- 
'as /I general rule) belongs to the mort- aiice, this also is called a legal mortgage, 
uagee's administrator or executor. though there is no transfer of any legal 

I {’the priiieipal money and interest are estate, for the legal estate is already con- 
jM.'t paid at the time agreed on, the inort- veyed to another person. This kind of 
gagee may file a bill of foreclosure against mortgage may bo called amorlgage of an 
‘he TJiortgagor. lly such hill the mort- e<juity of redemption, by way ot‘ distin- 
gitge(? cails on tlie mortgagor to redeeiri guishing it from the e^inirahle mortgag<^ 
iiiM estate forthwith, by payment of the next mentioned. An agreement in writing 
pvineit);d money, interest, and costs ; and to transfer an estate as a security for the 
die mortgagor does not: do this within repayment of a sum of money, is called an 
rhe. time named by tlie decree of the court e4piilahle mortgage, bi'canse it gives the 
•' v/ldch is generally within six months intended iiiortgag<^e a right to have a legal 
a her the master in chancery has made Ids mortgage, and in a court of e([uity gives 
n^port of what is due for principal, in- him in fact all the rights of a legal mort- 
trrest, and costs), he is for ever foreclosed gagee. A deposit of the title-deeds of an 
liivl barred of his Ctputy of redemju.ion, estate, or of liie copy of court rid I, as a 
and the mortgagee becomes the owner of security for a debt cvuitraeted at the time 
the land in erjuity, as he was l>ef^)rc at of the de{H)sit, or previously to tin* dc- 
hiw. If the money is paid at tlie time posit, constitutes an ecjuitable mortgage, 
named, the mortgagee must recoiivey the An eipiitahle mortgagee by depositor title- 
land, and deliver up to the mortgagor all deeds, has a preference over a sulisequeut 
the deeds and writings in his possession purelmser or mortgagee wlio ohiains the 
relating to the land. legal estate* with notice of the e(initahle 

Wlieii the mortgjigor has mortgaged mortgagi*. 
his etpiity of redenn»tiom (wliich lie may If tlie mortgagor is not seised in fee, but 
do as often as he ])leases), every new has only a limited interest in laud, us a 
mortgagee haa'his claim on the land us a lease for years, the mortgagor, by taking 
sreurity for hfe debt, according to the an a ssignment of the lease, becomes lialile 
order in whieWiis mortgag<j stands. Tliis lor the rent, and to the covenants eontain- 
is the geiieral" rule ; but it is subject to | 'd in the lease, though he lias never 
various excegtioiis. wdiieh depend on par- taken possession of the premisi's ineluded 
tieular eircipnii$tyinc(*s. Thus a mort- j in it. The same rule was lor a time held 
gagve of the cfqiiity of redemption will to apply to an equitable mortgagee by de- 
p't^'lpoiied, as to his security, to a subse- posit of litle-deods ; hut in a very recent 
quent mortgagee who lias advanced his case it has been decided that llie eipiitahle 
uioiicy without notice of the prior mort- mortgagee is not liable to such covenants 
l^age. if such subsequent mortgagee should ( Mfore v. ChoaU 8 Sim., 5l)S) : and so the 
able to obtain the legal estate. matter stands at present. 

I second mortgagee obtains the title- The preceding remarks apply to mort- 
’ of the estate, this will not give him gages of land only, in wliieh there are 
a preference over a prior legal mortgagee, many peculiarities wliieh arise from the 
ui css the prior mortgagee has parted condition of legal owncrsliip of land hi 
di- I ^^ded to get possession of the titli tliis eountr 3 ^ But other kinds of pi oper-ty 
lor fraudulent purposes, or tliniugh maybe mortgaged, such as chattels per- 
the second soiial, a life-iiit(‘rcst in a sum of money, 
priority, when there is orapolicy ofinsurance, oraship, orshares 
i)C cT “^Sligeiicc, he will not hi a ship. The subject of pawning or 

to ^ the title-deeds pledging of goods is treated under 

"aortffn ^^^rtgagee, unless the first Pl^J^gk, and also the rules of the Roman 
P^ys him his debt and in- law as hi Hypothecji and Pignus. The 
1 * . ^ -equitabli? Ren on hind, which is classed 

ga mortgage is effected by an in- Atq^ug raorlgages by some writere, is 
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briefly noticed under Lien; and raort- 
gap^cs of ships under Ship. 

The English law of’ mortgage has been 
chiefly i’ormed by tlie decisions of* courts 
of equity, and it now forms a very im- 
portant and often complicated part of the 
law of property and contracts. As it is a 
matter of general interest tliat every rea- 
sonable facility should be given to the 
sale of property, so it is equally a matter of 
general interest that the means of borrow- 
ing money upon the security of property 
should be rendered easy, and the rules of 
law relating thereto as clear and certain as 
the muun? of the transaction will allow’. 
I’he l)orrow'iiig and lending of money upon 
good security is one of the most direct 
means of rendering capital productive. 
Those who lend receive the value of their 
money in the shape of interest, and those 
w'ho borrow are enabled to employ their 
industry, fixed or movt'uble capital and 
skill, more eflcctnally than they could 
without this aid. Though the amount of 
inc'i’tgage transactions is very great, they 
might be still further increased if those 
wlu) are the cultivators of land had such 
an interest in it as ivonld enable them, 
either alone or in conjunction with their 
landlords, to borrow money for the im- 
provement of land. But this cannot be 
done prudently either on the part of 
the lender or the borrower, so long as 
farm.s are let on the j)i’t;sent terms. The 
inti’oduction of a good system of leasing 
would certainly be followed by increased 
application of capital to land, which in 
many ca.ses can only he done by borrow- 
ing on the security of the land. [I vKASK.] 
There is an act 3 &. 4 Viet. c. (altered 
ami amended by 8 & 9 Viet. c. r>f3), wliich 
is “to enable the owners of settled esta(<'s 
to defray the expense of draining the 
.same by way of mortgage.” These acts 
apply to Enuland and Ireland. 

MOKIMAIN. By the 9 II. III. c. 
'M (Magna (^barta). it wnis declared that 
it should not be law ftil for the future for 
any person to give his land to a religious 
house, so as to take it hack again and 
hold it of the house; and a/ y sncli gift 
to a religious, house was declared to be 
land was forfeited to the 
. ^ Ffee. The retisor; of this pro- 
f<^*yioiis, if we consider the na- 


ture of the feudal tenure ; and inilced 
is distinctly expressed in tlie pn'amble of 
the sUitute of the 7 Edward 1., sonu-times 
entitled ‘ l)e Religiosis,’ as follows : 
“ Whereas of late it was piovided that 
religious men should not enter into tlie 
fees of any without the licence and con- 
sent of the chief lords (capitalium doini- 
norum) of whom such fees are immedi- 
ately held ; and whereas religious men 
have entered as well into fees of their 
own as tliose of others, ))y appropriating 
them to their own use aiul buying them, 
and sometimes receiving them of the gifis 
of others, by which means the services 
due from such fees, and wliich were ori- 
ginally provided for the defence of the 
realm, are unduly withdrawn, and tlu* 
cliief lords lose tlieir esclieats of the 
same,” See, The statute thmi forbids any 
religious person or any other to buy or 
sell lands or tenements, or under colour 
of a gift or term of years, or any othet 
title w'batever, presume to receive from, 
any om*, or by any oilier means, art, or 
contrivance, to appropriate to himself 
lands or tenements, so that such lands and 
tenements come into mortmain in any way 
(ad manum mortuam deveniant), imih*r 
pain and forfeiture of the samje. Th'‘ 
statute then provides, that if it is yiolateih 
the lord of whom the lands an^;l](olik: 
may enter within a year; or, if ne ne- 
glect to enter, tlie next lord may eiitov 
witliin half a year; and if all the chiel 
lords of such fees, being of full age, 
within the four seas, and out of prison, 
neglect to enter, the king may enter. 

The general notion of mortmain may 
he collected from the v'ords of this sta- 
tute, the term being used to express landi 
heloiiging to any corpoj'ate body, ecclesi- 
cal, or sole or aggregtUe. Various 
planations liavo been ofl'ered as to tlic 
reason why lands of this description were 
said to he in mortmain, or in niortua mai'’'' 
that is, in a dead hand. Under the fea- 
dal system, lands held by any corporat - 
body or person might not inappropriately 
be said to be in a dead hand as to ti 
lord of the fee; for as a corporation 
perpetual continuance and succession, 
lord lost the profits in his lands 
under the strict system of tenures, he 
riy^d either from the services ot 
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tenant, while alive, or from the death of 
the a?id other circumstances. Ac- 
cordini'jiy, the best explanation of the 
nieunijii^ of this term seems to be that of' 
fored \>y Coke, that “tlie lands were said 
to come (o dead hands as to the lords, for 
that by alienation in mortmain they lost 
wholly their escheats, and in effect their 
knights’ services for the defence of the 
realm, wards, marriages, reliefs, and the 
like, and therefore was called a dead hand, 
for tliai a d(‘ad hand yieldeth no service.” 
similarly, the old mortuum vadium seems 
to have been so called, ])ecause the land 
in pledge v>'as, for the time, dead to the 
pledger. I MoiiTGAcnc.] 

Idefore the yOi Hen. III. c. 36, was 
passed, a man might give or sell his lauds 
to religious as well as any other persons, 
unless it was forbidden in the gift of the 
lands to himself; and accordingly, the 
great lords, on making a grant of land, used 
to insert a clause preventing the sale or 
gift to religious persons andalso to ,Jews : 
Licitum sitdonalorio rem datam dare vel 
vcndcre cui voluerit, excej)tis viris rcli- 
t't J ud ei s. ( Pjructon, fob 1 3. )* 
This statut(i of Edwar(l T. prevented 
gifts and alienations between corporate 
hodi^. or persons and others, htit it 
eluded by a now device, apparently in- 
veiUcd by the clergyt and probably most 
by the religious houses. These 
lx)dies, pretending a title to the land 
which tlfey wished t<) acquire, brought 
au action for it by a Prcccipe quod reddat 
against the tc'Jlant, who eollusively made 
default, upon wliich the religious house 
bad judgment, and entered on the land. 

The statute of the 13 Kdwaird I. (West- 
niinster, 2), c. 32, provided against these 
recovery of lands obtained by collusion ; 
for it was enacted, that after the default 
^ade, it should be inquired whether the 
demiiudant had any right in his demand 
not ; and if the demandant were found 
to have no right, the land w'as declared 
to be forfeited to tlie lords mediate and 
uninediate, siniilarly as was provided by 
the prt^vious statute of Edward I. An- 

* Mortmain’), quotiuf? Coke, who 
ucsthis pasnairt; “ Lioitum sit donati/ri," says, 
A slumld not be donato, donee.” Such 

,i niif, 0 it have been avoided by lookfnij at 

urWT, or mLdit have, been corrected even 

«fhh(>ut doing 80. 


other provision of this statute (c. .33) 
furnishes curious evidence as to the de- 
vices practised for the purj)ose of eluding 
the statutes of mortmain. I’he words of 
the enactment will best explain the al- 
lusion : — “ Ft>rasmucli as many tenants 
set up crosses, or permit them to be set 
up on their tenements, to the prejudice of 
their lords, in order that the tenants may 
defend themselves by the pii\ileges of 
Templars and Hospitallers against the 
chief lords of the fees, it is enacted, 
that such tenements be forfeited to the 
chief lords, or to the king, in the sann* 
way in which it is enacted elsewhere 
with respect to tenements alienated in 
mortmain” (de tenementis alienatis ad 
mortuam manum). 

Various other statutes were passed in 
the reign of Edward I. and Edward III. 
relating to mortmain ; hut the next im- 
portant statute is that of the 15 Richard 
ll. c, 5. y\s corporations could not now 
acipiirc lands by purchase, gift, lease, or 
recovery, they had contrived another new 
device, said to be mainly the invention 
of, or mamly practised by, ecclesiastical 
bodies or persons. The device consisted 
in this ; the lands in question were con- 
veyed to some person and his heirs to 
tlh! use of the ecclesiastical body or per- 
son and their or his successors. In this 
way the legal estate was not in the pos- 
session of those who could not legall} 
hold it, but ill a person who had such 
legal capacity; and the use or profit ol 
the laud, tlie beneficial interest in it, was 
secured to the ecclesiastical body or per- 
son, contrary to the spirit of the previous 
statutes, though not contrary to their ex- 
pressed provisions. The statute of liich- 
ard, after declaring that tliis use was also 
mortmain, further declared all such con- 
veyanci's to be void, and that the 'lords 
might enter on lands so conveyed, in the 
manner provided for by the statute De 
Religiosis. This distinction of the owii; 
ership of land into the legal and bene- 
ficial, was undoubtedly derived by tlie 
clergy from the like distinction in the 
Roman law between Quiritarian aiitl Ho- 
nitiirian ownership, which is hriefiy and 
distinctly explained by Gains (ii. 10). 

Though the statute De Religiosis 
in its terms comprehensive 
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elude all alienations to corporate bodies succession in unineorporated individuals. 


or persons, it is clear that this statute was 
mainly directed against the clergy, lioth 
regular and secular. The ecclesiastical 
corporations were more numerous than 
any other, and had been more active in 
getting lands into their hands. This sta- 
tute of Kieliard 11. however expressly 
extends the statute De lieligiosis to lands 
purchased to the use of guilds or fraterni- 
ties ; from which it has been inferred 
that the doctrine of mortmain had not, 
before the date of this statute, api»lied to 
guilds or fraternities. TJie statute De Re- 
ligiosis is by this statute of Richard 11. 
expressly deirlared to apj)ly also to what 
we now call municipal corporations, and 
the statute places such l>odics in all re- 
sjiects on the same fo<iting, as to the pur- 
chase of lands, with “pcojdc of religion.” 
If such bodies as these* had hi-eii <‘on- 
sidered within the statute De Religiosis, 
it seems clear from the statute of Richard 1 
,11. that tlndr acquisitions of land hud 
only recently become of such magnitiule 
as to make it seem expedient to make a 
special declaration by sfal nte as to tlicin. 

A statute of Henry Vlll. (23 Henry 
VIII, , c. lO), commonly called an act 
against superstitious uses, is perhaps 
hardly a statute against mortmain in the 
strict ^nse of the term. The statute 
enacted that feoffments, lines, recoveries, 
ard other estates, made of lands and he- 
reditaments to the use of parish churches, 
chapels, guilds, fraternities, commonalties, 
&c., erected and made of devotion or by 
common consent of the people Avithout 
any corporation, or to uses for perpetual 
obits, or a continual scrvic(* of a priest, 
were declared to be void as to such gifts 
as were made after the 1st of March in 
the year in which the statute was passed, 
for any term exceeding twenty years from 
the creation of such uses. From tlie 
M'ords, “ by common consent of the peo- 
ple, without any corporation,” it can 
hardly he inferred that a number of in- 
dividuals could take in perpetual succes- 
sion wiihout being incorporated, as some 
writers suppose ; for ‘‘ to take by per- 
petual succession without beh.g incorpo* | 
.fated in vqlyes a contradiction. Nor 
construed as admitting 
such a power of perpetual 


'riie statute destroys all sueh estates and 
interests in land as in any way or by any 
persons were held to the use of the es- 
tablishments or collections of individuals 
mentioned and described in the statute. 

The subse<[uent statutes pass<*d in the 
reign of Henry Vlll. (27 H. Vlil. e. 2 m; 
31 H. Vlll. c. 13; 37 H. Vlll, c. 4), 
together with the statute passed in the 
first year of Kdward VI. (I Kdw\ VT. 
c. 14), put an end to religious i\ouses and 
many other cstablislinients which had 
been the special objects of the statutes of 
mortmain and superstitious uses. The 
consideration of what are ih)W' legally 
called superstitious uses, properly comes 
under the head of Usks, SucKUS'J'ii'xorb' 
AM> (hTAUlTAULE. 

The king could alwa} & grant a licence 
to alien in mortmain, or, more correctly 
speaking, he could remit the forfeiture 
consequent upon alienation, so far at least 
, as concerned himself; hut such remission 
j could strictly only affect hU, own rights, 
and not tliose of the mesjie lords, wless 
they also consented. It was tJie prj||t3CC, 
before the king granted his licence, to 
sue out a Avrit of ad qnod damnum^ in 
Older that impiiry might be made anti 
the king informed Avhat damage himse^ 
or otlmrs miglit suStaiu from tlu* licenci. 
This practice, however, fell into disuse 
long before the statute of the 7 & 8 Will* 
HI- c. 37, Avliich authorises tlw^ king to 
grant to any person or persons, corporate 
or )iot, licence to alien in niortmaiu, and 
to })urchase and hold in niortmaiu any 
lauds or IierediUinients, and that such 
lands shall not ho subject to forfeiture. 
When a licence to hold lauds in luovt- 
main is granted, it generally specifies the 
amount in vy.lu(f of the lands to he iield 
by the corporation to which it is granted; 
and if the eorporatiou should be ever 
found to acquire lands beyond this value, 
such lands are forfeited to the lord. 

Until the statute of 9 Geo. II. c. 3('. 
presently mentioned, though lauds could 
not be aliened in mortmain, yet certain 
gifts to corpora^ bodies wep% l^Jd g<Jod. 
Thus, if a leoffnient was n dean 

and chaptei’ to pei'fonn a cbaritahle use 
(within the 43 Eliz., c. 4), it was 
though they could not sensed to 
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tinoth(*r’s use ; and a device to a college 
to a (fliaritabl(‘ ns(? within tliis statute was 
iilso good. (Ilob. 13G ; 1 Lev. 284.) 

The stat'ite of the 9 Geo. TI. c. 3tj, is 
now conuuoidy, though not correctly, 
called the Statute of Mortmain. It ap- 
{)lies only to England and Wales. It is 
entitled ‘ An Act to restrain the Disposi- 
tion of Lands, whereby the same become 
inalienable.’ 'i'lie provisions and object 
of this enactment cannot be otherwise 
expressed than by stating the first section 
at full length : — “ Wb.ereas gifts or 
alienations of lands, tenements, or heredi- 
taments, in mortmain, arc prohibited or 
n^strained hy Magna Cliarta and divers 
oth(*r wholesome laws, as prejudicial to 
and against the common utility ; never- 
theless this public miseblef has of late 
greatly increased by many large and 
improvident alienations or dispositions 
made by languishing or djing persons, 
or by otiier persons, to uses called chari- 
table uses, to take place after thidr death, 
to the disherfeon of their lawful heirs : 
for remedy 'Whereof he it enacted, that 
from and after the 21tli day of .luno, 
IT.'JC. no manors, lands, tenements, rents, 
advowsons, or other hereditaments, cor- 
poreal or incorporeal whatsoever, nor any 
sum or sums of money, goods, chattels, 
stocks in the public funds, securities for 
money, or any other personal estate 
whatsoever, to be laid out or disposed of 
m the purchase of any lands, tenements, 
or liereditaments, shall be given, granted, 
aliened, liiniud, released, transferred, 
assigned, or appointed, or any w’ays con- 
^’ryed or settled to or upon any person or 
pf'i’soiis, bodies politic or corporate, or 
otherwise for any estate or interest what- 
soever, or any ways charged or encum- 
bered by any person or persons what- 
soever, in trust or for the benefit of 
aoy charitable uses whatsoever, unless 
gifts, conveyance, appointment, or 
^ettu;ment of any such lands, tenements, 
01 hereditaments, sum or sums of inonevr 
or personal estate (other than stocks ift 
1 P’jblic funds), be made hy deed in- 
< tnted, sealed, and delivered, in th% 
presence of two or more credible wit^" 
calendar months at le^t 
niioi ^. 4 - donor or gran'^r 

\ uding the days of execution and 
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death), and he enrolled in His Majesty’s 
High Court of Chancery within six 
calendar months after the exeention 
thereof; and unless such stocks be trans- 
ferred in the public books usually kept 
for the transfer of stocks, six calendar 
months at least hefon; the d(*ath of such 
donor or grantor (itiehuVnig the days of 
the transfer and death); and unless the- 
same be made to take effect in possession 
for the charitable use intended imme- 
diately from tlie making thereof, and be 
without any jiower of revocation, reser- 
vation trust, condition, limitation, clause, 
or agreement whatsoever, for the ben^ 
fit of the donor or grantor, or of any 
person or ]iersons claiming under him.” 
The net provides that w hat relates to 
the time before the grantor’s death 
or sealing the det'd and making the 
transfer shall not extend to any pur- 
chase to be made really and hoiia fide 
for a full and valuable consideration, 
actually paid at or before the making of 
sucli conveyance or trans.fer without 
fraud or collusion. The two universities 
of Oxford and Cambridge, and the col- 
leges wittfiu tlnun, were exce|)ted from 
the operation of the act : and the colleges 
of Eton, Winchester, and Westminster, 
but in favour of the scholars only, were 
also excepted. This act limited the 
numbers of advow sons which any college 
or house of learning (before referred to 
in the act) could hold ; but this restric- 
tion was removed by tlie 45 Geo. III. c. 
101. By the .5 Geo. IV. c. 39, the 
British Musciim is excepted from the 
statutes of mortmain ; and various other 
public bodies have been in like manner 
excepted hy act of parliament. The 
judicial interpretation of tiiis act, called 
the Mortmain Act, has prevented a large 
amount of property from being given to 
cliaritahle uses. A becpiest ()f money for 
charitable purposes, to arise from tlie sale 
of land, is void ; or of money due on 
mortgages; or of money to pay ott the 
mortgage on a. chapel ; or of money to 
build a chapel, unless some land already 
in mortmain is distinctly pointed out by 
the terms of the bequest ; or of mortgages 
both in fee and for years ; or of money 
to be laid out bn mortgage security. 
This act can only be called a Mortmain 
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Act with any propriety so far as it relates 
to corporate bodies, and ev(?n with regard 
to them wdlh no strict propriety, inas- 
miicli as the Mortmain Acts were in- 
tended to prevent corporate bodies holding 
lands to their own use, or to prevent 
other persons holding them to the use of 
corporate lx)dies. The act is in fact in- 
tended to limit the power of giving 
property for charitable purposes to any 
person or persons, and is very improperly 
called a Mortmain Act, if w’e consider 
that many gifts of land for charitable 
purposes were not considered, before the 
passing of this act, as within the old 
statutes of mortmain. 

The history of mortmain is intimately 
connected with the ecclesiastical and 
civil history of this country. The jea- 
lousy which all maiiUiiid feel against 
rich and powerful bodies of men, who 
are combined in a perpetual brotlierhood 
and fraternity, and the constantly in- 
creasing w('alth and pow'er of the eccle- 
siastical hodiesjn this country, doiil)tless 
contributed strongly to the passing of the 
enactments called the statutes of mort- 


with this explanation of its object. Thu; 
money may be given by will (if uuac 
companied with a direction to lay it on 
in land) to an eleemosynary corporatioi 
which is empowered to htdd land ii 
mortmain, and it may be laid out in land 
or, if necessary, a licence may be obtainei 
from the crown for tliat purpose. Tli^ 
judicial exposition, that money givtm l;i 
will, to arise from the sale of lands, i 
within the act, involves a direct contra 
diction : it being expressly provided In 
the mode of donation, in the case jus 
mentioned, that the land sliall not, so fa 
as the donor can prevent it, come int 
hands in which it will be inalienable. 

The act, which is a clumsy contri 
vance, and the exposition of it, aii' ii 
fact directed against j;ifts for charltaM 
uses; though it is probable that th 
notion of the impolicy of allowing land 
to be for ever set apart, or “ locKed up, 
had also some iiil.uence on the l<*gb 
lature. If this, liowcver, had been th 
leading idea, a repeal of the statut 
which allows the crown to grant a liceiie 
to hold lands in mortmain would hav< 


main ; and this, independently of the 
solid reasons against such bodies having 
large possessions, so long as the strict 
! system of tenures continued. In modern 
times, when the lord can lose nothing by 
land being conveyed to a corporation or 
to a charitable use, except the remote con- 
tingency of escheat, a new notion lies at 
the foundation of the restraints upon 
such transfers or gifts of land, which, as 
as Lord llardwicke expressed it, w^iis 
this : — 

** The mischief which the legislature 


been a proper addition to the act. I’n 
the legislature or the promoters of tin 
act were aj)[)arently anxious to find on 
some reason or excuse for passing sud 
an act in a country where gifts for chu 
rifeible uSi S have been so long establishei 
and approved by popular opinion, 'fin 
exceptions made in this act in favoiu’c 
the universities of Oxford and Cambmi,;' 
and the colleges in those places also 
that there was a party in the legislntuvi 
strong enough to prevent the opijrafnai (' 
this act being extended to those corporate 


had in view in the Mortmain Act (as bodies. 

appears from the recital, and which is Various acts have been passed sinct 
agreeable to the title) Mas to restrain the the 0 Geo. II. c. dfi, as aln.*ady stat^ 
disposition of lands whereby they become for exempting various bodies from 
inalienable.” In another place he oh- operation of that act. These acts chiei' 
.serves that “ the particular views of tlie apply to the iWablished Church, h 
legislature were two; first, to prevent 58 Geo. III. c. 4.5, amended by 50 
locking up land and real property from III. c. 184, and 2 ^ 8 Win. I V* ^ 
being aliened, M'hitdi is made the title of are intended to promote the building p 
the act ; ih(j second, to prevent persons, new churches in populous places n' 
in their last moments, from being im- England and Wales. The 48 Geo. 1 ^ 
posed on to give away their real estates c. 1(>7, was passed to exempt decrees an 
ftiom their families.” bequests to the governors of 

It will be perceived that the provisions Anne’s Bounty [Bkneftce]. 

act very imperfectly correspond There is no doubt that the Mortnw 
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Act of George 11. has been productive of 
benefit; and it ^vould be better for its 
provisions to t)e made stricter instead of 
being relaxed, especially in the case of 
ecclesiastical bodies and persons. The 
acquisition of lands by corporate bodies, 
except such as are established for pur- 
poses of peneral interest, is an evil in an)' 
eomitry, especially in a country where 
the land is so limited in amount as in 
Knglaiid. Facilities for sale and transfer 
are rather wanted than facilities for 
giving land to bodies which cannot sell, 
and from the nature of their constitution 
present obstacles to the improvement of 
land and its productive employment. 

It should be borne in mind that the 
terms charities and charitable uses have 
u legal meaning very different from the 
popular meaning of the term charity. 

The great amount of property in Eng- 
land and Wales which is' appropriated to 
charitable uses, and the importance of 
many of those establishments which are 
supported by such property, render it ne- 
cessary to give some exposition of the 
nature and administration of charities in 
this counlry, which is most conveniently 
done under the head of Usi:s, Charita- 
RLK. 

The term Mortijicatuyu in Scotland ex- 
presses pretty nearly what mortmain does 
ill England. 

According; to Stair ^hook ii. tit. iii. 39, 
cd. I^die), “ infeftnieiits of mortified 
lands are those which are granted to the 
kirk or othdl* incorporation having no 
other reddendo than prayer and supplica- 
tious and the like: such were the morti- 
fications of the kirk lands granted by the 
king to kirkmen, or granted by other pri- 
vate men to the provost and prebendars 
college kirks Ibunded for singing; or 
9) chaplainries, preceptorios, altarages, in 
^vliicli the patronage remained in the 
luortifiers.” The act of 1.^87, c. 29, pass- 
ed in the eleventh parliament of James 
k, began by reciting that the king and 
^iis three estaites of parliament perfitc^y 
'iuderstood the greatest part of his proper 
m ^ and disponed of 

uia to Abl>:iies, Monasteries, and utheris 
^^rsoiis of Clergie,'’ &c. : it further re- 
A ** Hienes, for the great love 
^ favour quhilk he bearis to his sub- 


jectes, was nawaies minded to greeve 
them with unprofitable taxations, spe- 
cially for his royal support/' The act 
then went on to declare that it was 
“ founde inaiste meete and expedient that 
he sail have recourse to his awin patri- 
moiiie disponed of before (the cause of 
the disposition now c(?asing) as ane helpe 
maist honorable in respect of himselfe 
and lejist grievous to his people and sub- 
jectes.” The act then proceeded to unite 
and annex to the crown (with the ex- 
ceptions after specified in the act) all the 
lands, tS:c., belonging to the ecclesiastical 
and religious personages therein men- 
tioned. This act was iu effect more ex- 
tensive than the similar acts of Henry 
VIII. ill England. 

Since the Reformation, lands given in 
Scotland for charitable purposes are given 
to the trustees of the charity, to be held 
either in blanch or feu holding. (Bell’s 
JJict. of the. Jmw of Sr.otlaiuL.) 

MUNICIPAL CORPORATIONS. 
The term Municipal is derived from the 
Latin adjective Muuicipalis, M’hich signi- 
fies appei^ining to a Muiiicipium. The 
word Mumcipiuin had several early his- 
torical significations among the Romans, 
wliich it is not necessary to explain here. 
We use the Roman term Municipal 
to indicate the corporation of a town, 
but our municipal eoiporutions resem- 
ble the Italian cities in the later period 
of the Republic. After the Social War, 
n.c:. 90, tie.* Italian towns became mein- 
bers of the Roman state ; they were sub- 
ject to Rome, but retained their own local 
administration. Both the original lioman 
colonies in Italy and the Municipia (not 
colonies), as they were called, enjoyed 
this free condition. A municipal consti- 
tution was the characteristic of these 
Italian towns. The notion of an incorpo- 
rated body, as applied to a odmnninity, 
was familiar to the Romans, and their 
several municipalities were accordingly 
considered and calk'd republics (Res 
Publics), "i'he Roman colonies in Italy 
had a popular assembly and a senate, as 
Rome had; the people chose their own 
magistrates, and they had legislative 
power in their own concerns. Tlie chief 
magistrates w^ere sometimes two (duum- 
viri) and sometimes four (quatuorviri) : 
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their principal duties were the administra- 
tion of justice. Their office was animal. 
The history of these Italian municipali- 
ties is traced by Savigiiy, in his llistoiy 
of the Roman Law in the Middle Ages 
(vol. i.). The Jtoinans luui colonies, in 
their sense (Colon im, C^olon v, p. 5 •'>9) also 
in the provinces, in Africa, Spain, France, 
and Britain. All these colonies had amu- 
cipal organization. They were subjects 
of Rome and under the general law of 
Rome, but they managed their own inter- 
nal administration as corporate bodies. 
As these communities existed wherever 
the Romans formetl a provincial govern- 
ment, it. is all but historically demon- 
strated that the town coiimmnities of our 
country, and of other parts of Europe 
where they exist, have either been directly 
transmitted from the Roman towii-coiu- 
muuities as they existed under the em- 
pire, or have been formed on that model. 
Lomlon itself, though never a Roman 
colony, in the strict sense of that term, 
wa.s a place of consi<l(Tahle trade under 
the empire, and as England was then a 
Roman province, we may a.s.sume that 
this flourishing Municipium would have 
a local administration like that of other 
large towns within the Roman provinces. 
The Romans had also colonies in Eng- 
land, in the proper sense of that term; 
and the wonl Colonia always implies a 
local administration. It cannot be proved 
that the Saxons brought with them to Eng- 
land such a system of town-coiiiiuunitics ; 
nor was their mode of settlement of such 
a character as*to lead us to suppose that 
they could have established them at first. 

^ They certainly found them existing in 
the chief towns of the kingdom, and it 
is probable that this Roman institution has 
continued without interruption from the 
first reduction of England to a Roman pro- 
vince to the prc.sent time. 

Some writers however are of opinion 
that our municipal corporations are of 
Saixon or Teutonic origin ; and the. re- 
marks which follov; are made in con- 
formity th that opinion. The Anglo- 
Saxon teiuns liifrig, /yr/y, htirh, &c. the 
various old forms of horoiu)hj like tlie Ger- 
man hurg of the present da} , was the ge- 
neric term for any place, large or small, 
fortified by walls or mounds. The munici- 


pal organization of the Anglo-Saxons was 
not, however, confined to their towns. 
Their boroughs were only ports of one 
great municipal system, extending over 
the whole territory. 13ut the boroughs by 
distinction, the boroughs in political esti- 
mation, were those towns (opjiarcutly all 
the considerable ones) wliich bad cocli, 
under the name usually of hi/iyh-rcrc or 
jjoit-reve, an elective mnnicMpal officer 
exercising functions analogous to those of 
tlu* clcctive-reve of tin* shire or sliire-n rr.. 


Of this local organization enough is dis- 
coverable to show most clearly that it 
had never been moulded by a central au- 
thority, hut, on tlu* contrary, that the 
central authority liad been, as it wtT(‘, 
built up on the broad basis of a free mu- 
nicipal organization. 

For a clear exposition of the essentially 
republican basis of all the public institu- 
tions of the Anglo-Saxons we M'ould ivi'er 
to Mr. Allens ‘ linjiiiry into tlje Ri.se and 
(irowth of the iioyal Frerogativ<* in l'>ag- 
laiid,’ 8vo., 18‘)0. The c//;/e or hin 
the Saxons was synonymous with milm 
or prop/e ; and ciphiiuj or kiu-w(f (by con- 
traction, hitKj) implied, as Mr. Alhm re- 
marks, that the individual so de.signated 
was. ill his public capacity, not, as some 
modern sovereigns have been willing to 
be entitled, the fathe.r of the people, l>ut 
tlieir oj/sprhuf. In the introdinlion aiiJ 
luse oi' the modern wf>nl kmjdom, 
trace a still more remarkable perversion. 
Iffie Anglo-Saxon ctitiP-dinn or kni-ih^ 
denoted the extent of territory occupi'd 
and possessed by the kin or nation—^m 
import diametrically dillering froin that 
of kinqdum, which, in the decline of fla’ 
Norman tongue as the language ot tlu- 
government implanted by the cotniuesi, 
was .substituted for the Norman 

(in modern English rvalm) as the word 

kimj itself, wdth as little regard to 
mological derivation, was substituted Joi 
the Norman roy. Tims it is inauiw^ 
that tlic diflerence of meaning between 
kift-dum and kinq-dom is as wide a.s tint 
between the principle wliich recognu^e*^ 
the nation at large as the originni pro 
prietor of the soil, and that which ves^ 
such absolute proprietorship exemst'^y^ 

in the crown — a distinction which it ® j 
important to perceive and to bear m ^ 
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Under the Anglo-Saxon government 
the reveiine of the king, or rather of the 
state, had been collected in each shire 
by the shire-reve, and in each municipal 
town by the borough-reve or port-reve. 
ilut in the one cas(‘, as in tlio other, this 
otliccr -was the elective head of the muni- 
(•ij)ality ; for the sliire itself was no other 
tliau a certain extent of territory munici- 
pally organised. But after the Conquest, 
instead of llie elective Saxon reve, there 
was placed over each shire a Norman 
risrouut, and over each municipal town a 
both appointed by the Norman 
king. Tt would have been vain for the 
bwrgesscs t(^ aiqieal to the mercy of the 
king, i)ut they found means of appealing 
to kis cupidity, lie discovered that their 
enpei’ desii\‘ to rid themselves of the 
roval bailiff, urged them to oiler him a 
liigl'ci- sum to he collected from ard by 
tlicinselves, and transmitted directly to 
his exchequer, tliau he could farm their 
town for to an individual ; and hence the 
[Vequejit eiiarters which we soon find 
issuing to one borough after anotiier, 
granting it to tlie hunjrsscs in fer-Jarm, 
that is, in ])ermanent possession so long 
as they sliould punctually pay the stipu- 
lated crown -rent. 

The interference of a royal provost in 
dieir internal eoucerns being thus with- 
<iro\vii, the towns returned naturally to 
their I'onuer free munieipnl orgaiii/atioii. 
flay had once more a chief admiiiistra- 
tor cl their own choice ; though in few 
t’ases was he allowed to resume either of 
the old desi gelations, honnujh- rerv, and 
V^rf-raje, lu all eases he now acted as 
f'atYi//' of tlie Norman king ; accounted 
the ('xehequer for the farm or erouii- 
^1*^* borongli : in most, he received 
le. Nonnau appellation of viatjor, which, 
eiiotiiig in that language a municipal 
tief ollicer, was less (xiioiis to tlie Saxon 
<‘wnsinen than that of bailitf ; though in 
iveea- received and kept the title of 

1^‘tilifl only. 

Charters of the Norman kings 
c con.stantly addressed to “the citi-, 

“ the hu)•gess(^^.” or “ the men” of' 


zensf’ 


thi‘^ horougli ; and the sum of 

er ^ hurgess, townsman, 

community of the bo- 
fe ♦ AS Madox in his ‘Firma llurgi’ 


observes, was this “ They were deemed 
townsmen who had a settled dwelling in 
the towui, who merchandized there, who 
were of tin* bans or guild, who were in 
lot and scot with the townsmen, and who 
used and enjoyed the liberties and free 
customs of tilt* town.” 'fhe municipal 
body, in short, consisted of the resident 
and trading inhabitants, sharing in the 
payment of the local taxes and the per- 
formance of the local duties. 'I'his formed 
substantially a household franchise. Stran- 
g(‘rs residing temporarily in the town for 
purposes of tra le had no voice in the 
alfairs of the borough, nor any liability 
to its burdens, wliieh, at common law, 
could not be imposed upon them withour; 
admission to the local francliise. Tht^ 
titlt‘s to borough fivedom by birth, ap- 
prenticeship, and marriagi*, all known to 
he of very remote antiquity, seem to have 
been only so many modes of useertaiiiing 
the general condition of established re- 
sidence. The title by pureliasu was a 
1 necessary eondilion for the admission of 
ran individual previously uneonueeted 
with that particular community, in tliose 
days when^uu'h admission conferred |h^- 
enliar advantages of trading; and the 
right of bestowing the freedom on any 
individual by free gift, for any reason to 
them Midieieiit, was one necessarily in- 
herent in the community, for the exer- 
eis(‘ of wJiieh they were not responsible 
I to any authority wdiatevcr. The free- 
I lueifs right of exclusive trading too had 
* soiTie gnnuKl of justice wlieu they who 
enj<ned it exclusively supported the local 
hunieiw. Kdw ard 1 1 l.’s laws of the staple 
authorized the r(‘.sideuee of iioii-fri'emen 
in the staple towns, hut at the same time 
enqjowered the community of the Ijo- 
rough to eom])el them to contribute to 
the public burdens; and under these re- 
gulations it is that the residence of non- 
freemen appears first to have become 
frequent. 

T’he progress of wenltb, population, 
and the useful arts produced, in many ot 
tlie gr(?ater tow'us, the subdivisi^ of the 
general connnuuity into guilds or particu- 
lar trades, called in many instances sniee 
the Norman u’.a rompamp.s, which thu.s 
became avenues for admission to the ge- 
neral franchise of the municipality, lu 
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tlieir greatest prosperity these fraternities, 
more especially in the metropolis, became 
iinjx)rtant bodies, in which the whole 
community was enrolled; each had its 
distinct common-hall, made by-laws for 
the regulation of its particular trade, and 
had its common property ; while the 
rights of the individuals eomposiiig them, 
as jnembers of the great general com- 
munity, remained the same. 

But for several centuries after the Con- 
quest, any select body forming within a 
municipal town a corporation, in the mo- 
dern sense of the term, was entirely un- 
known. When the men of a town became 
answerable to tlie crown for a ferm or 
other payment due from their community, 
then tile barons of tlie exchequer, the 
king’s attorney, or liis other clerks and 
ofliccrs, charged, impleaded, and sued 
the tov/nsmen collectively, by any name 
by whicb they could be accurately desig- 
nated, and they answered Viy one or more 
of their number, dejmted for that purpose 
by the rest. There was also a riietliod of 
summoning a community to appear in 
the king's courts of law, by six or some 
other number of the better and more 
discreet” inluibitants, to be nominated by 
the rest Tlie duties of the boroughs to 
the king were rendered entirely by their 
executive oiheers, elected yearly by the 
whole community. Generally it M'as 
gnuited to them to elect a single chief 
magistrate, hearing, as already observed, 
the Norman title ot* mayor, who became 
answerable to the crown for all things in 
which the bailill’ or bailiffs were pre- 
viously responsible, and the officers bear- 
ing the latter title declined to an inferior 
rank. The executive officer, thus elected, 
it was always necessary to present to the 
king, or some one appointed by him, to 
be accepted and sworn faithfully to di.s- 
charge his duties both to the crown and 
to the community; and to receive these 
presentations, accept the officer elected, 
and take his oath, became a part of the 
duties of the treasurer and barons of the 
exclirqueji To these, when the citizens 
or burgesfes had made their election, it 
was notified by letters under their com- 
mon seal, and the mayor elect was pre 
seiited to them at the exchequer by two 
of his fellow-burgesses. The same pro- 


ceeding W'as observed with regard to 
uheriffs, which some of the larger cities 
and towns acquired power to elect as 
counties of themselves ; and lor the like 
reason, because of the duties they liad to 
render to the king. In course of time 
communities acquired by charter the pri- 
vilege of taking the oaths of tlieir own 
officers, or they might be tendered to the 
constable of the nearest royal castle.' If 
such officer performed any official duty 
without being duly sworn, it was declin'd 
a contempt, and the. liberties were liable 
to be seized into the king’s hands, unless 
redeemed by fine or a valid excuse. 

But the sole legislative assembly in 
every municipal town or borough* was 
originally the Saxon folk-mole^ or meeting 
of the whole community, called in inany 
places the hiuidrcd, and where held within 
doors, the husduif/ or the common kail. 
This assembly was held for mutual advice 
and general determination on the alVairs 
of the community, whether in the enact- 
ing of local regulations, called hurrjJi-laits 
(of whicii some persons suppose b// law to 
be a contraction), the levying of local 
taxes, the selling or leasing of pullic 
property, the administration of justice, 
the appointment of municipal officers, or 
any other matter affecting the general 
interests. In this assembly, lield ccmi* 
monly once a week, appeared the body 
burgesses in person, to whom, together 
with their officers, whom they elected 
annually, every general privilege con- 
veyed by the royal charters was granted’, 
and however vested in later times, every 
power exercised in the aiiti;‘nt boi’oughs 
has derived its origin from the acts of 
this assembly. The incr(*ase of popid^^* 
tioii and extension of trade in the larger 
towns led naturally to the introduction ol 
the representative principle in local iegif 
latioii, &c., and to an aristocratic or^nw'” 
zatiou. Next, as the distinction of rac^ 
iMJCtime lost in the fusioii of blood ^nd 
the rise of the modern Bitglish tongut^ 
other circumstances sprung uj), tcudiitg 
to create and perpetuate a distinch^^i 
of civic vlas.ses, 'I’he progress ot ii’' 
dividual wealth, as commercial property 
became more secure agaimt exactn^j 
by arbitrary power, and tbe comiiicjfJ'* 
resources of the country became 
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lopod, was among the most powerful of 
these causes, hi l^oudon, as early as 
the close of Henry TlT.’s reign, the 
aldermen, ami those calling themselves 
“the more discreet of the city,’" made 
;m attempt to elect a mayor, in oppo- 
sition to the pO])ular voice ; which, how- 
ever, ended in the triumph of the latter, 
in a g(*m‘ral folk-mote held at St. Paul’s 

(h'OSS. 

The riclu^st and most influential per- 
sons, however, being generally chosen by 
the inhabitants at large to the highest 
places in tlie municipal councils, were 
i»ften tempted to seek the perpetuation of 
their antliority without the necessity of 
fn‘<jrieiit ajipeals to the popular voice, and 
even to usurp powers which it had not de- 
legated at all. {j^nch usurpations how- 
V ver were often vigorously resisted by 
the eoinmunity at large ; and the contests 
were sonu times so violent and obstinate 
as to lead to bloodshed. But in course 
of time, the crown itself, so long indifler- 
ent to the details of municipal arrange- 
ments, found suflicient motives for encou- 
raging tiiese endeavours of internal par- 
ties to form close ruling bodies, irrespon- 
sible to tin; general community. 

We find faint indications of this policy 
in sev('ral of Henry VI I. ’s charters; as 
ill o)ie to Bristol in 14td), establishing a 
self-eJectiv<‘ council of aldermen; who 
yet, thougli justices, had no exclusive 
power of municipal government. But 
tlu! fiere eness of ndigious dissension, 
wliu’h divided the whole nation at the 
close of the lolloping reign, made the 
management of the House of Commons 
an object of primary importance to either 
Catliolic or Protestant successor to the 
crown. 'Pins therefore was the mra of 
(lie most active exercise of the prescrip- 
tively diserciional power of the sherifl's 
to tletmn.ine within their several baili- 
'vicks, in issuing their precepts for a 
.moieral election, which of the municipal 
owns should, and which should not, be 
iclu to be i)arliamentai’y boroughs. To 
ar ntrarily omit any of the larger towns,' 
r even of the smaller ones, which in 
rhti had a prescriptive 

^ be summoned, was too open an 
vu.k. on the freedom of parliament to 
»ow ventured upon. The calling of 


this right into action in borouglis where-, 
in it had lain dormant from the begin- 
ning, or, tliough once exercised, liad 
fallen into disuse from alleged poverty, 
decay, or other causes, was a more plau- 
sible course of proceeding ; and notwith- 
standing the evident partiality with 
which it was conducted, was piMmiitted 
to pass without legislative interference. 
[Commons, Housk of.] 

Accordingly we And in the rtiigns of 
Edward V I., Mary, and Eli:^abcth, besides 
seventeen boroughs restored to parliamen- 
tary existence, forty -six now first begin- 
ning to send members, making altogether 
an addition to the former representation 
(as no places were now omiUed) of sixty- 
three places returning 123 miunbers. But 
the most important feature in this policy 
of the crown at this period— that which 
mainly contributed to attain the objt'ct of 
that policy — was its novel assumption of 
the right of remoulding, by (jovemimj 
cli(irter.% the municipal coiistiiulion of 
these new or revived parliamentary bo- 
’rough.s. Most of these charters expressly 
vested the local government, and some- 
times the imipediate election of the par- 
liamentary representatives, in small 
councils, originally nominated by the 
crown, to be ever after self-elected. 

This was the first great step on the 
part of the crowui in iinderininiug the 
political independence of the Mnglish mu- 
niei}>alities. The successful working of 
the application of this novel prinei{)le to 
the new or restored parliamentary bo- 
roughs, encouraged the Stuarts not only 
to contiiine this system of erecting close 
boroughs, but to make a second and a 
bolder iidvance in the sann* direction, by 
attacking the constitutions of the pre- 
scriptively parliamentary munieipalities 
themselves. 

In the twelfth year of James 1., it wip 
declared that the king could, by his 
charter, incorporate the people of a town 
in the form of select classes and common- 
alty, and vest in the wliole corporation 
the right of sending representatives to 
parliament, at the same time restraining 
the exercise of that right to the s<‘lect 
classes ; and such was thenceforward the 
form of all the corporations which royal 
charters enmted or remodelled. After 
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this fashion it was that, undor James I. 
and Charles I., seventeen more parlia- 
mentary boroughs were iv'vived ; and 
that Janies created four, nniking a total 
addition to tlie borough representation of 
forty-one meinbeis, Itesides tlie four niem- 
liers for the two English universities, 
whicli Jani(\s first introdiu'ed. 

After the reign of Janies If., no at- 
tempt was made to recur to the Stuart 
measures against such of tlie corporations 
as still retained in wdiole or in part, a po- 
pular constitution ; yet “ tlie charters 
which have been granted since the Re- 
volution are framed nijarly on the model | 
of those of the preceding era : they show 
a disregard of any settled or eonsistent 
plan for the improvement of miinioipal 
policy eorrespoiuling with tlie progress 
of society, 'fhe charters of (George HI. 
do not differ in this resjHtet from those 
granted in thew'orst period of the history 
of these boronglis.” (Report of Com- 
missioners of Corporation Impiiry.) 

The abuses existing in Miiniei[)al Cor- 
porations had til us, for more than two 
centuries, been a matter of constant and 
nearly univm-sal complaint. Any gene- 
ral remedy was howe\'er imiiraeticable, 
while abuse's in the representation of tbe 
people in Parliament were to be main- 
tained. Th(} rotti'ii and venal boroughs, 
of which the franebise w as abolislied or 
amended by the Ref'orm Act, were the 
chief seats of corporation abuse : and the 
correction of the local evil would have 
been the virtual destruction of the system 
by wdiieh the ruling party in tbe state re- 
tained its political power. I'ivery borough 
having the privilege of returning a mem- 
ber to Parliameiit, was indispensable to 
one or the otlier of the leading political 
parties, and in these boroughs the greatest 
abuses naturally prevailed, because im- 
punity in tbe neglect of duty aud in the 
maladministration of the funds of the 
community, was the cheapest and most ! 
convenient bribe by which the suffrage of ! 
the corpoiators could be purchased. Im- 
punity being thus secured and perpetuated 
in the mo§t corrupt of the Parliamentary 
boroughs, it would liave been too hazard- 
ous an experiment on the toleration of the 
people to have undertaken to reform the 
comparatively insignificant abuses of the 


noil-parliamentary boroughs. The greater 
abuse thus served to shelter the lesser, 
until the passing of the Reform Act. 
which, in destroying the importance of 
the corrupt Parliamentary corporations, 
rendered certain the speedy re-organiza- 
tion or the abolition of tlie whole, as the 
respective eases might require. 

Accordingly, in about a year after the 
passing of tbe ‘ Act to amend tlie Repre- 
s(*ntation of the people in Ihigland and 
Wale.s,* the king issued .(.luly, a 

Commission under tbe Great Seal to 
twenty gentlemen “ to proceed with the 
utmost iHspateb to inquin* as to the ca 
isti 11 g state of the Municipal (’orporations 
in England and W ales, and to collect in- 
formation respecting the defects in their 
oon.stitntion — to make inquiry into tlieir 
jurisdiction and powers, and the adminis- 
tration of justice, and in all other re 
spects ; and also into the mode of elret 
ing and appointing the members and 
ollicers of such corporations, and iidn 
the privileges of the freemen and olhri 
members thereof) and into tbe nature and 
management of the income, revenues, in d 
funds of the said corporations.’* 

'The eommissioiiors thus appointed di- 
vided the whole of England and Wah-' 
into districts, each one of which as, m 
most cases, assigned to tw^o comniissieir 
ers. Their reports on individual n i no- 
rations occupied five folio volumes; al- 
stracts of information relative to iinjiurfant 
matters occupied a portion of a sixth (i!ic 
first printed), and the results of the w huh* 
iiupiiry were presented in a general Ik"- 
port signed by sixteen of the eoinuih- 
sioners, who thus conclude their ohst i'^i' 
lions : — 

“ Even where tliese institutions exi^^t 
in their least imperfect form, and 
most rightfully administm'cd, they an* 
inadequate to the wants of the presold 
state of society. In their actual condi- 
tion, where not productive of positi'i 
evil, they exist, in the great majority o 
instances, for no purpose of genei*al ute 
lity. The perversion of inimieiiial iii'*^’' 
tntions to political ends, has oceasioia^ 
tlie sacrifice of local iiitere.si.s 1 o 
purjioses, which have been freqmn' 
pursued through the corruption and ‘ 
moralization of the electoral bodies. 
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“ In conclusion, we report to your Ma- 
jesty, that there prevails amongst the in- 
habitants of a great majority of the in- 
c()r])oniti;d towns a general, and, in our 
opinion, a just dissatisfaction with their 
nmiiieipal institutions, a distrust of the 
.'^elf-clect.ed municipal councils, whose 
powe rs are subject to no popular control, 
and whos<* acts and proceedings, being 
secret, are unchecked by the inlluence of 
public opinion— a distrust of the muni' 
ci])al magistracy, tainting with suspicion 
tin local administration of justice, and 
oftcu accompanied with contempt of the 
persons hy whom the law is tidministered 
— a discontent under the burthens of local 
taxation, while revenues that ought to be 
applied for the ])ublic advantage arc di- 
\ cried from tlieir legitimate use, and are 
MMiielimcs wasteful ly bestowed for the 
benefit of individuals, sometimes sqiiaii- 
<Kred for pui’i)oscs injurious to the cha- 
racter ami morals of the people. VVe 
therefore feel it to he our duty to repre- 
M’lit (o your IMajcsty that the existing 
immicipal corporations of KiigUind ami 
Ubdes licit lier possess nor deserve the 
ct>iilldi.‘nce or respect of your Majesty’s 
'•ubjeols, and that a thorough reform must 
bn <*iVected lieforc they can become, what 
"c Inmibly suimiit to your Majesty they 
‘»igbl to be, useful and eflieient instru- 
5iic:.(s of local goviMMimeiit.” 

f'vo of tlie commissioners, Sir Francis 


not materially altered hy the modifica- 
tions introduced in the bill in its passage 
through parliament. The number of 
boroughs originally proposed to 1 k^ di- 
rectly included in th(‘ operation of tlie 
bill, was 18.3. ^'his number was reduced 
to 178. The names of these boroughs 
are enumerated in two schedules appended 
to the act ; to those more important lio- 
rouglis contained in schedule A, 
amounting to 1‘2S in number, a eommis- 
sion of the peaei* is assigned by tlu* aet, 
while lliosc contained in schedule !>. 
amounting to .01), were only to have a 
commission of the peace granted on ap- 
plication to the crown, as will he Inu'e- 
after explained. 

Many boroughs, on aeeoniit of tlieir 
small importance, are not included in the 
operation of the aet. I^ondoii was to be 
made the subject of a special measure, 
which, }io\v(‘ver, has never been intro- 
duced. 

The application of the act to the bo- 
roughs in sch(‘dules A and H, is deter- 
mined by th(‘ fact of the [)laccs having 
been before 5 j^.ibjoct to the govcrmmmt ot 
munieij)al corporations. The objects of 
such government are equally important 
and necessary for all inhabited districts, 
whether rural or urban. The rural dis- 
tricts are, however, now subject to the 
juri-sdietion of justices of the peace of 
counties, and the divisions of counties. 


‘■•igi'ave ami Mr. I Ingg, dissented from The existence of prejudices supposed U> 
tbr \ icM's presented in tiie Iteport. 'i’heir be baseil on the diilorent interests of tlir 
i ncests were ^urgently called for by the two populations may be an obstacle, but 
'’pponc'iits ill Parliament of the reform it must he admitted that the keeping tin* 
pi’oposyd by the ministers, and they were two populations separated in all that eon- 
‘it'cordiiigly printed ; hut no great weight cerns the administration of goviTument is 
"iis uttiudied by any party to their con- a very elfectual means to perpetuate tlieir 
tents Liitcr they were made public. mutual independence and estrangement. 

Ihi tne .')th of June, 1835, Lord John The boundaries of the individual bo- 
brought in a bill to remedy the roughs were settled as follows, by the aet 
complained of ; and on the 9th of for corporation reform. Those in the 
; '^^ptember, the royal assent was given to first part of schedule A amounting to 
ail uet provide for the regulation of 84, and those in the lirst part of schedule 
corporations in England and 11, amounting to 9, being parliamentai \ 
sliali r ^ ^ boroughs, their parliamentary hoituda- 

i- \ briefly notice the principal ries were taken as settled by the boundary 

‘miles of this measure. aet (2 Sc 3 Win. IV. e. O-l) nnfil altered 

of I ft) ^hich the provisions by parliament. In the remaiiiiiig ho- 

fliul L’nsseirs bin extended, in- roughs the municipal boundaries remained 

‘iImji V numbers a population of as before, until parliament should other- 

wo inillious. This number was wise uircct. 

'^1- 11. '2 c 
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I'lie division of the boroughs into 
wards was also effected for electoral pur- 
poses. The imiiiber of wards in each in- 
dividual borougii is pointed out in sehe- 
fiules (A and H). The bounds of these 
wards and the imniber of councillors to 
be elected by each, wei-e settled by bar- 
risters shortly after the passing of the 
act. Liverpool is divided into 1<5 wards; 
smaller boroughs into lib l‘h fewer, 
wards ; and the sinallest boroughs are 
not divided into wards at all. 

II. The OU.IECTS of municipal govern- 
ment in England have been usually con- 
fined to the appointment and siipcrintend- 
of the police, the administration of 
justice both civil and criminal, the light- 
ing of the district to which their juris- 
diction extended, and the pavi\ig of the 
same, and in a few cases the management 
of tlie poor. These objects are of mi- 
<picstio!\able importance, and allhougli 
the niunhor of useful objects of municipal 
govei'ument might be extended, t}i<‘ act 
does not attempt to do so, but is confined 
to the improvement of tlie means ])y which 
the objects of the old corporations an* p?’(>- 
pos'Ml hereafter to be attained. The first 
section of the act repealed so much of all 
laws, statutes, and usages, and of all royal 
and other charters, grants, and letters 
patent, ndating to the [)()roughs to which 
tlic act more i?nniediateiy extends, only 
so far as they arc iucon.sistent witli the 
provisions of tlie act, and thus left un- 
touched ilie whole of the substance of 
those local laws which relate merely to 
the objects of municipal govennneiit, with 
the exception merely of tlie. administra- 
tion of justice, which is considerably 
modified by the act. 

J>ut as those objects liad liitheilo failed 
to be obtained, as far as could then be 
determined through the want of n-sponsi- 
bility of the functionaries to those for 
whose benefit they wore presumed to he 
appointed, the Municipal Ueform Act is 
in consequence almost wholly confined to 
the attempt to render the fiinctionaries of 
the municipalities eligible by, and re- 
sponsible to, the persons whose interests 
they me appointed to \*atcli over and 
protect. 

’ ^ ])royi&g a more responsible and 
iri^icipal organization, it was 


necessary as well to change tlie consti- 
tuency as the functionaries ; for it was 
usually by the smallness of the consti- 
tuency, or by their accessibility to cor nip- 
tion, that tlie impunity of the functionaries 
had been secured. 

HI. The constituency of our corpora- 
tions are usually known by the name of 
the freemen. So inapplicable to the (‘ir- 
ciiTiistaiices of modern times, and so at 
variance with the principles of rcpresiai- 
tatioii were tlu; greater number o(* lluse 
institutions, that the freemen (the eon- 
stitneiicy itself) w'cre nominated and ad- 
mitted by the ruling body, which was ii. 
turn to be elected by the freemen. Tlicre 
were, howewer, several other modi'.s by 
whieb the freedom of tliese corporations 
was oiitained, as by birth, or by marriagi' 
Avith the daughter or widow of a freeman, 
or by servitude or a^iprcuticeship. In 
Tvomlon,* Slirewsbury, and many otli -i- 
towns, a previous admission into ceriaiu 
guilds or trading cqjnpauics w'as required 
in adilition, which admission was procured 
by purchase. 

'riie rights of freedom, or citizenshi[K 
or hurgess-ship, being privileges coTiIiui'd 
to few persons, were in many eases of 
c()nsidera.hle value to the possessor, 
CLilarly when they eonferreda title to tlu- 
enjoyment of tlie funds derivable from 
corporation properl), or of exemption 
from tolls or other (lutics. Those valu- 
able privileges had been ol'ten puroliaM'd 
by consiihfrable sacrifices, 'fhe exiH"- 
tations fouiideil on the past enjoyment o( 
such privileges, were a proper subject ot 
consideration for the legislature. It was 
accordiTigly provided that although the 
public interests were to U? insui’ed liytlm 
prospective abolition of all the pidvilcgrs 
and exemptions iu question, the in<h‘ 
vidiials already interested in them sliomd 
not have their personal expecti^tions 
thereby destroyed. On this principle the 
act reserved the respective rights of tin 
freemen and burgesses, their wives an 
wddowK, sons and dauglitei-s, and of ap- 
prentices, to acquire and enjoy the 
share and benefit in the lands and otm*! 
property, including coininbii lands aai 

' I’revious admission into a (’ity 
not now necessary. _ 
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public stock of the borough or corpora- 
tion, as well as in property vested for 
charitable uses and trusts, as fully and 
elleotually as might liave been done if 
the act had not be(jn passed (§ 4). Provi- 
sion was made against the continuance of 
the aluise by which the payment of the 
just and lawful debts of corporations 
had been heretofore post])oned to the 
chiims of the j)ersons whose rights were 
now in <jucstion. As tliese claims, so 
tenderly reserved by the legislature, began 
in wrong, there could be no com])arison 
made between them and the rights <.f a 
lawful creditor, who were accordingly to 
be paid before the freemen could claim 
the benefit of his privileges. liesides 
these rights to the enjoyment of the i)ro- 
perty of the municipality, tlie exemptions 
from tolls or other duties were continued 
to (‘Very person who on the r)th of June, 
iv''.');'.', was entitled to such exemption, or 
eviMj if In; (>oidd on that day claim to be 
admitted to such exemption, on payment 
oftlu* tines or fees to wliicli he might 
have been liable. 

'flu* act also reserved the right to vote 
for members of parliament to every per- 
'lai who, if the act had not been passed, 
would have (mjoyed that right us a bur- 
gess or friainaiiiby birtli or s<‘rviludc. 
These pei-sons’ naiiu.'s aia* to be inserted 
h> the towii-cierk on a list to lie entitled 
die Fnannen's Poll.” 'fin* right of vot- 
ing as a freenuin for mendiei’s of parlia- 
u'cnt ean only be ac<piired liy birth or 
'■ ervitiule, li^t a person can claim to be 
put upon the “ Freemen’s Poll,” for the 


exercise of municipal privileges, in respect 
nt t/irtli, servitude, or marruuje. 

^Having protected the personal interests 
0| those ill favour c>f whom much of the 
abuse of the municipal system iiad ope- 
iau-d, tile act providt'd against the future 
nxistenee of such interests, by enacting 
d) that no rights of burgess-ship or 
leedom should be acquired liy gift oi 
purchase, and more elfeetually still by 
cieating tne constituency which want to 
Ireeniejj. And the I oth clause 
I ovidcd that after the passing of the act 
pel son should be enrolled a burgess in 
espeet ol any other title than thiitenacted 
constituencies of a mu- 
ity now consist of every male per- 


son of full age, who on the last day o^ 
August in any vi-ar shall have occupied 
premises within the boiough continuously 
for the three jwev ions years, and shall for 
that time have been an inhabitant house- 
holder w'itliin seven miles of the borough, 
provided that he shall have been rated to 
the poor rates, and shall have ])aid them 
and all borough rates during the time of 
his occupation . 

The occupiers of houses, warehouses, 
counting-houses, and shops Ulie jiremises 
which confer the qualification ), who at the 
same time eontrilmtc to tlie rates, are 
m‘arly all those who are pecuniarily con- 
cerned in the administration of the funds 
of the town. They are, how’ever, v(*ry 
far from constitiiling tlie whole of those 
interested in tlie ailiniiiistration of justice 
and in the elliciency of the police. As, 
however, the w hole number of such occu- 
piers is reduced by requiring the quali- 
lication of threi^ yciirs’ residence, the num- 
ber of the constituency may at any lime 
be expected to be very far short of the 
persons actually contributing to the funds 
of the corjjjiiration, and still more so of 
those interested in the good government 
of the borough. 

'riie grounds of a property qualification 
are perfectly clear, Avhen the rights of the 
person, of life and limb, and reputation, in 
W'hi(‘h all jneii are nearly ‘‘(pially inte- 
rested, ni\‘ not eoncerned, an<l w hen on 
the <itber baud the administration of a 
fund subscribed to only by persons having 
til * ])ossi'Ssioii of the qualifying property 
is the sole object of the government. In 
the ninnieipalities, however, ot’ier in- 
terests are conceTiied than the raising of 
funds and the administration of tlu iii for 
the pnrpcixii3 of protecting jiropcrt}' ; and 
these interests, many of tiiem of p- rsonul 
importance exceeding that of property, 
such as are invoWedin the administration 
of police and criminal justice, may ap- 
pear not to be rej)r(*S(*nted where p'-operty 
alone is the gronnd of qiialilication. 
Nevertheless, the po-s(*;sor of property 
cannot divest himself of lliese other in- 
terests ; and whenever propia ty is repre- 
sented, these interests are likewise in some 
measure repn sented. Tlie ehiet justifi- 
cation of property qualification appears to 
have been, in the present case, that the 
'2 
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iiLimbors wlio would have tlie franchiGc 
would he too numerous to be easily influ- 
enced l)y .sinister interests, while on the 
other h:ni(l, as the chief contributors to the 
fund, they would be most inter(‘sted in 
its proper administration, as they w’ould 
be the persons who mnst eliitdly bear the 
expenses and the evils of any abuse of it. 
Tliey would, therefore, if they had the 
power to do so, most eli'ectivc'ly' resist any 
mal-adniiiiistratioii, and wouhl most stre- 
nuously support those inij)rovements by 
which they would be in tlie larj^est de- 
gree benefited. (oiisidering the elost* 
connexion of the inten^sts of all classes 
with one another, it ean scarcely be eou- 
ceived that the interests in goi)d govern- 
ment of the const itiieneies created i)y this 
act, are not nearly identical with the ge- 
neral interests of iht* (a)nnminities among.st 
Nvhom they live. The policy of restrain- 
ing tlie suifrage by reipiiriiig a tluve years’ 
residence is undoubtedly more i^uestion- 
able. It is true that it has often oee nr red 
that immens(‘ niiinliers of freemen have 
been enaited to s*‘rve a particular pur- 
pose of the ruling body. U'luaiever there 
was a general eh'ction the number of 
freemen admitted was ineia'ised. In 
18*20 the numher of freemen mlmitted in 
128 cities and towns was in.riir, and in 
the previous year only 20r)r); in 18.‘»0 
the admissions w<*re 9021, and in the year 
preceding only 1 l.i.’l. In 1S20 ahont lOOO 
freemen were admitted at Maldon ilnring 
an election. The deliverance from the 
systematic corruption of a mnnerous l)ut 
•venal and fluctuating eonstitnenev is de- 
cidedly one of the greatest benefits con- 
ferred on the country by the act. 

Provision i,s made by sections U to 24 
for the registration of the burgesses by 
the overseers of their respective parishes, 
for the correction and pubrjeation of the 
burgess lists by the town-clerk, and for 
the revision of such lists by barristers the 
first year, and thenceforth by the mayor 
ami assessors : wiiicli latter are ollicers 
created for the jnirjxise by the act. The 
machinery for the n^gistratioii of tlie con- 
stituency is modelled on that of the Re- 
form Pill, with such modifications as were 
found desir^l^le, and were required by the 
' circumstances to which th 


Excepting that of election and control 
of its officers, the constituency has none 
of those exclusive privileges conferred on 
them which have been usually enjoyed by 
the freemen. One of the most pernicious 
of these was the privilege of trading 
within the limits of the municipality, ex- 
clusively conferred on those who might 
be free of the borough or of certain guilds, 
mysteries, and trading companies. P\ 
the 14th section of the iMunicipal Act, it 
is enacted that “ every person in any 
borough may keep any shop for the sah^ 
of lawful merchandises by wholesale or 
retail, and use every lawful trade, ouen- 
pation, mystery, and handicraft, for hir**, 
grain, sale, or otherwise, within an} 
borough.” Hut London, as already ob- 
served, is still excepted from the operation 
of tliis act, and the corporation of Lon- 
don has often made the attempt to compel 
persons to take nj) their freedom. 

IV. The functionaries, together with 
the constitiumcy, coinpl(*te the body of 
the corporation. Roth have borne tlie 
most various denominations hitherto -the 
wiiolc body now, in all municipalities, 
lu'ar the name of ** tlie mayor, aldeniieii. 
and burgesses,” and they are constituted 
curj>()i-ations ; tliat is, tlu'y are einjiG^ered 
to do all legal acts as a body, and- '.not as 
individuals; they may sue and he 'sued by 
the corporahi name, and they transmit tbe 
rights they acquire as corporator^ to their 
corporate succe-ssors. 

The 25th clause provided for the elec- 
tion in t'very borough of a “ mayor,” of a 
certain number of persons to Ih* the ‘‘ id' 
dovmen, ’ and of a certain numher ot 
other lit persons to he the “ coimeillors.” 

The councillors, who are collective!} 
called “the council ” of the borough, lu’^' 
tlie body amongst w*hom the mayor aud 
aldermen are clioscn, and of whom tlio.«* 
functionaries continue after their election 
to constitute a part. The council col- 
lectively is intrusted with the whole of 
the deliberative and administrative funo- 
tioiis of the corporation. They appond 
the town-clerk, treasurer, and 
officers for carrying into execution tht* 
various powers and duties vested in tliem 
by the act. They may appoint as 
committees either of a general or spe*-’^ 
nature for any purposes which in tnei 
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jiulginent would be better regulated and 
managed by such committees. TJie acts 
of every committee must be submitted to 
the whole council for approval, lest the 
borough should be gov(‘rned by a small 
knot of ])ersons, whose appointment as a 
committ(‘e would thus become ns much a 
matter of favour, contest, and corruption, as 
thnt of tlie old municipal governing l)odies. 
'rhe council execute all the oHiees pre- 
viously executed by the corporate bodies 
whom they superseded. Tliey appoint 
fV'.an their own body a watch committee, 
of which the mayor is, by virtue of his 
ojfice, tlie lu'ad ; and this committee ap- 
]K)ints a sufficient number of effective men 
to act as constables and preserve the peace 
l)y day and night. 

'file (\)uncil may take on themselves 
die powers of inspectors (a species of offi- 
cers appointed under the d tSi 4 \Vm. IV. 
V. ‘M)), as far as relates to the lighting of 
tlie wliole or any part of the borough, 
provided that no local act already exists 
for the lighting of the borough ; in whicli 
1 ‘ase tliey are empowered to bring tlios<? 
])arts of the borough to Avhieh the local 
act may not apply under its operation, as 
fully as if such parts liad been originally 
included in such act S8, 89). They 
have also a power of making such by- 
laws as to them may seem pro])er for tlie 
rule and gov(*rumeiit of the borough ; 
^''r the prevciilion and suppression of all 
''Uch nuisances as arc not already puiiisli- 
liilc in a summary manner ; and to ap- 
P'Uiit hy thvso l)y-laws such fines, not 
^'xveodlng 5/., as tliey may deem meet for 
the prevention and suppriissiou of of- 
fences. This power of minor legislation 
most important and it is properly 
-narded by rendering it necessary that 
j'ro-thirds at least of the council should 
present at the making of the by-law, 
‘*iul by reipiiring that a delay of forty 
shall intervene, after a copy has 
feeii sent to one of the Secretai-ics of 
It shall come into operation. 
Day disallow any hy-lftw 
riod, or may enlarge the 
ich it shall not come into 

have the control of the 
any surplus in wliich, 
of all necessary expenses 


^yithi 

time 

‘diera 


aftei 


and of all just demands, they are to ajiply 
for the public beiielit of tlie iiiliabitaiits 
and improvement of tiie IjortuiL’b. if tho 
fund be insufficient, they are to order a 
borough rate, in the nature of a county 
rate, to makeup the defieieney, for which 
special purpose alone tlu'y hu\(‘ the 
pow ers of justices of jieace given to tlieiu 
for assessing, ctdleetiiiL', and levying it. 
They have pow'crs of h*asing buildings 
and land jiroper foi* builtiing. Ihit to 
prcA'cnt the jwaetice of ]»artial and frau- 
dulent transactions, vcM y coiniiKui in tlie 
old corporations, these j'owi'i s are subjeet 
to very eoiisub'rable restrictions, ^fbey 
have also a power to set aside collusive 
sales and demises of corporate property 
maderiiice the 2jtli .lime, 18.‘')r); many 
of •wbieii wen* threatened by the refrac- 
tory cor[)orations (oc 91, 9.'')). 'I'bey 
have also a power, if they think it reijni- 
siU‘ that one or more salaried police ma- 
gistrates should lie ap])oiiUed, to lix tlie 
amount of sucli magistrates’ salary, and 
upon their application her Majesty is 
enqiowered to appoint the number of ma- 
gistrates reijj^iireii. 1’o meet the case of 
delay in any borougli, no nc'w ajipoint- 
meiit by her Majesty is to take jilaee after 
any \aeauev, untif the eouneil make a 
tresh applieatitm. 

Win*. I a eommisiion of the jicace is 
grant(‘<l to s boi fiugh, the council provide 
the reijuisitc police officers. Other sub- 
sidiary and occasional powers are vested 
in the eouneil, which is tlins seen to he 
effictualiy the governing body of the 
corporation. 

'^riiese powers of the eouiioil comprise 
the whole of tlu' strictly municipal jiow'crs 
affected by the act, and the council will 
thus be seen to be tlie whole of the effec- 
tive iiiaeliiueiy of corjioi’ation goveru- 
lueiit. 'fheir pow’cr is earetully limited : 
the most inijiortant cheek, however, to 
the renovation of corporation abuses is 
contained in the provision for^ the ma- 
iiageuient of the borough fund, the pe- 
riodical audit of accounts, and their sub- 
seipient publiertion. 4 he frauds by the 
officers of tlie oht corporations, tin* divi- 
sion of the finals for tiie interest ot the 
governing body, tlieir application to the 
corruption of the freemen in every shape 
in M Inch money could be applied, formed 
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bodies ; and the uncotitrolled and irre- 
sponsible disposition of funds by the new 
councils would in tlie very nature of 
tilings eventually lead to th(i use of them 
for the benefit of these bodies, however 
well they might in other respects be con- . 
stituted, and the past history of corpora- ! 
tions would infallibly be rcjieated. The 
Municip.il Act, liowevcr, provides for the 
a})point.u)eiit of Ai ditors, pin’sons ipiali- 
fied to be councillors, but not actually of j 
that body, lest idcntily of interest might 
lead to pai tiaiity in the exercise of their 
functions. The accounts arc to be audited 
half-yearly, on the 1st of March aii<l the 
ist of S(‘i*teml)er, and the Treasurer is, 
after the Septembm* audit, to make out 
and cause to lie printed a full abstract of 
the accounts for tin* year, a copy of which 
i.s to be open to all tlie rate-payers; and 
cojiics are to be delivered to such rate- 
payers as apply for them, on pa\ment of 
a reasonable price. 

If the con.sfituency be sid'^iiv'.'.tly large 
and Jiave interests identical nidi that of 
the community, and if the datics of the 
governing body be, well delinefl and sub- 
ji'Ct to effective clu'cks, the mode of elec- 
tion is of minor importance. Nevertlu- 
less it was important that tlie mode 
in wbieli tin' functionaries were to be 
elc<*ted, slionld be oalenlated to give to 
the constituency the utmost op])ortuiiity 
to exercise e'feetively the fraiiehise witli 
wliich they are invested. 

d'he (jualificatioii of a. councillor is 
ciiieliy a property quaiiticatioii, varying 
in boroughs accoi-diiig to their amount of 
population. In this it may again appear 
tliat property was tooexelusively regard- 
ed, lor when security was provided for 
a constituency qualified by projierty, it 
might have been presumed that in tlioir 
chf'dee of officers, if it were left completely 
free, they would not, nhen all other quali- 
fications of i-aiididates wer'* eipial, [irefer 
the candidate without properly. It may, 
it is presmned, be left to jK-ople of pro- 
perty to cl loose amongst all ' lasses of per- 
sons, witliont fear that they will choose j 
tlioso wliose circumstances or opinions | 
w6i||d -prompt them to jil.ice the tenure of i 
m in dangim. The hill was intro- * 
mbout the provision of a qualifica- 

r- 


after the bill left the Commons. This 
qualification renders necessary the enact- 
ment of penalties forserving witliout being 
qiiaiilied. No person is eligible as council^ 
lor unless entitled to be on the burgess iLst, 
nor unless seised or possessed of ri*al o; 
personal estate, or both, as follows : in all 
boroughs divided into four or more wards, 
or ratetl to fhe poor upon the an- 
nual value of not l(\ss than 3o/, ;and in 
all boroughs divided into less than four 
w'ards, or not divided into wards, of 
or rated to tb(‘ poor at In/. No ministf ■ 
of religion is capable of Ixang elected n 
councillor 2S). 

Om-third of the council is to be elccti d 
annually on the 1st of Noviauber, win 
onc-tbird of the mcmliers, those loiige;'' 
in oflice, go out. This provision wys 
made, in order that a majority of ex|K- 
rieneed officers might alw'ays remain ii. 
the council. The practice combining t!i<- 
advantages of an annual infusion of (dli- 
cers recently approved l)y the constitii* 
enev, and thus indicating its sentiments 
as w'ell as that of securing extiericmu' 
and aeipiaintance Avith the iletail ami 
routine of business, lias in every case, 
where it has been tried under fair circum- 
stances, been found most salutary'. 

Practically, the determination of th. 
coiistituoney, and of the fimctions of 
council, and the checks on their excrcis- . 
comprise the wliole of tlie material pi’C" 
visions of tlie act, the rest is merely 
dental to these. Accordingly, the ivsi 
of the officers and their functions w ill 1'*^* 
rapidly enumerated. 

'riie Maifor is elected from the coim- 
cillors, and when electc*d must serv' 
or pay a fine of lOf'/. His ijualificatjmj 
is that of a councillor, but if lie acts, a"* 
being qualified, he is liable to a ^ 
.'lb/. He presides at the meetings ot tm 
council, a«ul has precedence in all 
within the borough, hut lie has few 
exclusive functions or privileges. ■ 
the assessors 1.. revises tl.e lists oi 
constituency, which he must .sign i» ' 
court. lie also presides with the assc^Y’J.' 
at the election of councillors. He J*; J 
ing bis contimiance in office a , 

peace for the borough, and 
such for the succeeding year, 



MUNICIPAL. 


[ 3^>I ] 


MUNICIPAL. 


roujzlis retnrniiicr ini‘inl)t‘rs to parlhunent, 
lie is made the returning officer at their 
election. lie is also rendered capable of 
doing in such borough any act which the 
elii(d’ officer in any l)orough may before 
la^^ fully do, so far as the same maybe 
consistent with the provisions of the pre- 
sent act. 

'I'lie Aifcrtnen are officers introduced 
into the new corporations by the amend- 
nients made in the bill by the Ivords. 
'riieir duties are undefined, and indeed 
tiiey seem to he little more than council- 
lors having a title of precedence. They 
are ('leeted hy the council itself from the 
conncillors, or persons (jualified to he 
couiieillors. They eojisist of* one-third 
of the niirnher of councillors. 'I’hey can- 
not he elected corojier or recorder, and 
iir(' exempted from serving on juries, 
fi'liey ln)ld office six years, one half going 
out every three years. And it is there- 
fore provided tliat dining the respective 
offices of the mayor and aldermen they 
are to continue members of tlie couucil, 
notwithstanding tlie provisions as to the 
councillors going out of office at the end 
of three yi'urs. | Aldekiuan. | 

The '/hirii-derk acts in oliedieuce to 
the directions of the council, and for 
‘vliich the ]att<u’ will be responsible. Pe- 
>i(l(‘s the general and iinplit'd duties of 
the office, such as ])reserviiig minutes of 
the transaclions of the council, some spe- 
ciiil duties ari! east on liim by the UiOj 
these are eliietiy that of making out the 
' Preeinen’siKoll,’ keeping and publish- 
ing the ‘Burgess f/ist,’ aud making out 
‘ Ward lasts ’ of the same. He is ma<le 
i'espon‘>ihle for the safe keeping of all 
<diavter deeds and records. He is snb- 
leeted to various fines in case of neglect 
of duty, and is disqualified to act as audi- 
He is bound to submit accounts of 
all Uioney and matters committed to his 
cfuirge, at such times and in sucli manner 
as tlie council may direct. 

A 'I redaurer is rcipiircd to he appoint- 
hy tlie couucil, of which he is not to 
r a inemher. He is to give security for 
le proj)er discharge of his duties, lie is 
0 keep accounts of all receipts and dis- 
>urseiueuts, to he open to the inspection 
aiiiennen and councillors. He is to pay 
money except by orden in writing, 


of the council, and is to submit his ac- 
counts with vouchers half-yearly to — 

The AKiliturSi who are to he two in 
mimber, elected by the burgcf-ses annual- 
ly, oil the 1st of March, in a similar man- 
ner as councillors arcr elected, and fiom 
the persons qualified to be councillors. 
No actual councillor, however, nor tlie 
town-clerk, nor treasurer, each of v. liose 
accounts he examines, can he elected au- 
ditor. Ills duties sufficiently appear from 
what has lieen before stated. [Aroi- 
TOU.J 

'The are two officers to 

appointed in t very Ijoroiigh, in like man- 
ner as auditors. Their duties are to act 
in conjnndioii witli th(‘ mayor in revising 
the burgess lists at the election of coun- 
cillors. [ AssEssoit.] 

Such is tlic list of officers necessarily 
existing in each borough under the pro- 
visions of the Act 4 k T) Win. IV. c. 7". 
Other officers may he ai)pointed either 
for general nuinieipal purposes, or under 
certain eironmstances, for the special pur- 
pose of the administration of justice. 

With rqgard to the administratio/i rf 
jiislivf in boroughs, the Oorporalion i'> - 
form Act made several alterations, in 
tlu* boroughs named in schedules A and 
B, tlie (,)a<‘eu is empowered to appoint as 
many persons as she may think proper 
to 1)!* Justices of the Peace, wlio are not 
nMpiired to have any (pialilieation hy 
estate, 'fhe eoimcil also of any borough 
may, if they think it neeessai*} that one or 
more salariul Police A/ay isl rates should 
be appointed, make a by-law fixing the 
amount of salary, and thereupon the 
queen may appoint such person as she 
may think fit, so that the i)ersoii h(‘ a 
barrister of five years’ standing. The 
appointment is given to the Crown in 
order that the administration of justice 
may be above the suspicion of being 
tainted by party or local interests, a sus- 
picion whicli might he incurred, and even 
deserved, w ere the appointment made hy 
the council. The justices of the peace 
may appoint a clerk, with respect to 
whom some useful provisions will be 
found in §102. 

Ill boroughs when* the council sliall 
signify their ile.‘iie to tnat elh'ct by ]3cti- 
tiox., setting forih the grounds of Iheir 
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aj)plication. the state of tlie gaol, and the 
salary which they are willing to pay, the 
Crown may a{)poiijt a Recorder for any 
one such horongh, or for any two or more 
bowughs coiijoi iitly. The Recorder must 
he a barrister of not less than five years’ 
standing, lie is, b.y vii'tuc of his oflice. 
a justice of the peace of the borough, and 
is to have pri‘cedence within the borough 
next after tlie mayor. Such boroughs 
will hav(‘ separate courts of (Quarter- 
Sessions of t!ic Peaec, vvhicli is to ht* a 
court of record liaving cognizance of all 
crimes, offences, aiid other mailers cog- 
nizable by any court of (piarter-scssions 
f<n* counties, the r(*corder being enabled 
to do all things necessary t()r exercising 
such jurisdictioji, notwitiistaiidiiig his 
being the sole judge. 

The eouneil appoint the clerk of the 
peace, when a separate court of (piartcr- 
.'•essions is granted. 

'fowns whicl) are not incor})orat<‘d may 
obtain a (diarter of incorporation by pclh 
Tioii to the Privy CouJicil. ( I Viet. c. i8, 
§ 4'J.) Manchester, Rinninghain, JShef- 
(ield, and Rolton have been ineorporat *d 
under tins regulation. 

Ry i.’bi all advowsons, rights of pre- 
sentation or nomination to any benefice or 
ecclesiastical preferment in tlie gift of the 
corporate bod} w(M'c re(piir(‘d to he sold 
iimkr tlie diriTlion of tlie Keclesiastleal 
Commissioners; the proceeds to he vested 
in government securities and the annual 
interest caiaied to tlie aecount of the 
IxH'ougli fund. 

The management of chai-itable trust 
funds was taken from nmnicipal bodies 
by § 71 : the administration of sueh funds 
is now placed in tln^ liaiuls of trustees 
who are appointed by the J.,ord Chian- 
eel lor. 

Ireland. — ’Plic borough syst(*in of Ire- 
land may he described in general as an 
immediaie hraiieli from tliat of England, 
and the mode of incorporation adopted 
hy the crown in erecting the modern 
lioroughs, presents little more than a 
parallel to the course it was pur.suing iu 
England. The eompletioii of the terri- 
torial coiKjucst, v;hih* it relievcil the 
ancient boroughs fi’oni the dange-- of ex- 
ternal attack from the unsubdued native 
Irish populate, rendered their internal 


freedom more lialile to attack from the 
English crown. Since the jicrmaneiit 
establishment of the Uhiirch of Ihigland 
reformation, there haslx^en the difference 
not of raceSy hut oi' trerds. Janies I. sent 
presidents or military governors through 
the Irish provinces for the immediate 
enforcement of the statutes relating to the 
crown’s supremacy and to the uniformity 
of common ])rayci‘, esjiccially in the 
corponite towns. (Jn arriving at tiiese 
toAvns they called before them the iiniyors 
and other principal cor})()rate officers, 
and, after some further proceedings, de- 
posed them, imjirisoned them during his 
majesty’s ph'asure, imposed on them 
heavy pi'cuniary ]jenaltics, and for pay- 
ment of tli(*.se had their goods solii in the 
public streets. The leading municipal 
officers being thus ejected, others, of 
knoAvn pliancy, were substituted in their 
places ; and these persons readily resigned 
tlie rights and liberties of their towns 
into the king’s hands, and took out new 
charters of incorporation. And here it 
was that the leading object of the crown 
was accom[)lished. To the several an- 
cient borougliH new charters were soon 
issued, so framed as to leave hut a very 
small share of municipal power to the 
great body of the inhabilants. In these 
charters nidividuals were expressly nonfr 
nated to fill tlic f)frn'cs of mayor, .sheriff, 
recorder, ike. .■ the nuunbers of thegoveru- 
ing council of the ooriio rations were io 
most instances iiominateil iu like luiuiuer, 
with exclusive power to ajipoint their 
successors ; so that the iiihuhituiits at 
large were almost wholly deprived ot 
that share in their local governmeut, 
which, imder the original constitutions 
of these boroughs, they had enjoyed foi’ 
upwards of four centuries. 

The spirit of absolute exclusion pre- 
vailing ill the Irish municipalities was 
mitigated in some degree by the A<-4 of 
J’ixplanatioii, which empowered the Lora 
Lieutenant and Council, within seven 
years, to make rules, orders, and direc- 
tions, for the better ri'guhitioii ot a 
cities, walled towns, and corporations, 
liy virtue of this power, the Lord 
tenant and Council, in 1872, issued wiia 
are called the “ New Rules.” That par^ 
of these New Rules which tended to 
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[store the nncieiit basis of the municipal 
franchise, Mas a provision that all resi- 
dent “foreigners, stranprs, and aliens, 
being inerchants, or skilled in any mys- 
tery, cruft, or trade,” were entitled to 
their freedom. 'J^hus, in spite of the 
('xelnsivc system then in operation, every 
rcsidt'iit trader in the corporate towns of 
Ireland was enabled to become a free- 
man ; though still, except by special dis- 
pensation, lie could not fill the higher 
iininioipal oirices, unless by taking the 
oath of supremacy and giving the other 
tests tlien recjuired. Put after the K’evo- 
liition of l(i8fc’ the sjiii’it and intention of 
♦ his portion of these rubs were? wholly 
disregarded. 

The impiiry into the state of the muni- 
1 ‘ipal corporations ol* Ireland, eoininenci'd 
ill 1833, was a oranch of the general 
niunicijial iinpiiry which nulnrally fol- 
lowed the passing of tlie parliamentary 
Reform Acts, '^flie Irish ( 'oininissioners 
look as the basis of their local investi- 
gations the 117 places which sent re- 
lireseiitatives to the Irish parliament. 
Their report showed that in Ireland the 
total inadeipuiey of the basis of muni- 
cipal constituency was yet more univer- 
sally glaring and more injuriously op(‘- 
rative than it was in the unreftnaned 

stein of F.riglaiid. They espiadally 
pointed to the excessive ahnse of the mi- 
hoiiled power of admitting non-residents 
into the local constitiKaicy. In 17-17 the 
political spirit of the time induced the 
legislature, by statute 21 Oeo. II., ehap. 
lb, sec. 8, of the Irish parliament, to dis- 
pense witli resulence as a (jualitication 
k>r corporate olhees in all but a very few' 
♦*f the Irish corporations. 3'he eilect of 
lids enactment was to deprive a large 
pi’oportion of the corporations of a resi- 
uent governing body. In sonu? eases, a 
lew, Very rarely a majority, of the muni- 
^■ip:d eonncil, were inhabitants of the 
town: wliile in others, the wliole char- 
l'‘i’ed body of burgesses became eomjiosed 
Of oon-ivsidents, some of wdiom attended, 
pro jarmn, at elections of the corporate 
pincers and of the parliamentary repre- 
^taitatives, or on occasion of the disposing 
corporate property, though taking no 
in the local government. In 
buUion to so many other fertile sources 


of perversion, some cliarters gave a direct 
control in the corporate elections to the 
lord of the manor or landed proprietor of 
the town in which the coi’poration was 
established ; while in others, the powers 
given to a small self-elected body became 
naturally centred in its most inllneiitial 
member. With fi‘w exce])tions. the in- 
fluence once acquired by pt*rs()ns of rank 
or properly in the corporations was easily 
perpetuated by the powers of sclf-clcction 
in the governing coinuals, until by de- 
grees the corporate bodies became, as 
many of them had long been, composed 
almost exelnsiv(‘ly of the family or im- 
niediale dcjuaulents and noniineos of the 
iialividiial recognised as the “ patron,” 
or “ [iroprictor acting solely according 
to bis dictation and for bis [Miryo-cs, in 
Ihi? election of the mmiicipal oflit'crs, tlie 
administration of the eorjumitc aflairs and 
piH>perty, and tin* returning of the iiunn- 
luTsof parliament for the borough. The 
influence thus acquired came to lie re- 
garded as ab.solute property, and trans- 
mitted as ])art of the family inheritance ; 
in sonu? instances it w'as made thi‘ siib- 
jeet of pe(*mj>'irv ]>nrebas(‘ ; in some, as 
in th(‘ ease of Waterford, partitioned, by 
agreement, between eonlending inttTcsts : 
and when the legislative union between 
Gr«’at I’ritain and Ireland deprived many 
of the e(*r{)orate towns, or rather tluir 
patrons or ])roprietors, of the ])OW’er of 
nqurning nuanbers to parliament, tliis 
sipeeies of properly was formally re- 
cognised as a subject of national com- 
pensation. 

Tlie ( ’oininissioners of Iiujiiiry remark, 
in relatie-n to the return of members <d' 
parliauR-nt, tliat in far the greater num- 
ber of tlu; close eorjiorations the persons 
eoinposing them wcii* the mere nominees 
of the “ patron ” or “ ]»roprietor of th<' 
borough: while in tliose ap|)areiUly more 
♦•nlargxd they were admitted and asso- 
ciated ill siqiport of some particular 
political inleri'st, most frcipiently at 
variance with that of the majority of the 
resident inhahitaiits. “ This systtun,” they 
observe, “ deserves peculiar notice in 
reference to your majesty’s Roman Ca- 
tholic subjects. In the close boroughs 
they are almost universally excluded 
from all corporate privileges. In the 
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more considerable towns they have rarely 
been admitted even as freemen; and, 
with few exceptions, they are altogether 
excluded from the governing bodies. In 
some — and among these is the most im- 
portant corporation in Ireland, tljat of 
Dubliii—their admission is still resist(‘d I 
on avowed principles of sectarian dis- 1 
tinction. This exclusive spirit, the com- i 
missioners added, operates far more widely 
and more mischievously than by the mere 
denial of C(|iial privilege, to persons pos- 
sessing perA'ct (‘([uality of civil worth; 
for in places wliere tin* gr(.*at mass of the 
population is Jtoman Catholic, and per- 
sons of that persuasion are, for all effi- 
cient purposes, cxcluiled from corporat.(‘ 
privilege, the nect'Ssary result i>, that the 
numieipal magistracy helougs entirely to 
the oth(*r religions persuasion ; and the 
dispensation of loco! justice and the se- 
lection of jnri(‘s being committed to the 
members of one class exclusively, it is 
not surprising tliat such administration 
of the laws should lie regarded with dis- 
trust and suspicion by the other and more 
numerous body. 

The evils of the Irish iminicipal system 
have been tnitigate<l by the Aet for Par- | 
liamentar; uefonn in Ireland, and by an 
act passe<l in 1840 ( ‘5 <S: t Viet. e. lOS i, 
for the regulation of municipal cor])o- 
rations in Ireland.’’ The existing cor- 
porations were place<l in schedules and 
dealt with in tb.* following inanmu'. 
Schedule A. contained I lie following ten 
places: Pel fast, (’lonmel, Cork, Drog- 
heda, Dublin, Kilkenny, Limerick, lion- 
donderry, Sligo, and \Vaterford; which 
arc all continued as corporations, subject 
to the provisions of the Act, under the : 
title of mayor, aldermen, and burgesses ! 
(in Dublin the title of Tmrd Mayor is 
retained). Schedule 15 eoutaiued thirty- 
seven places, which Mere classed in two 
divisions, namely, those corporations (PJ) 
xvhich possessed estates or funds pro- 
ducing not less than 100/. a-year, and 
those (18) which were not posse.ssed of 
property to the aliove amount. All these 
thirty-seven horough*^ were dissolved, 
but the act provided that any of them 
which had a population exceeding aooo 
might obtain a charter* of incorporation 
W^ar to*thjrt>,pf the charters enjoyed by 


the ten boroughs in Schedule A, upon 
I petition by a majority of the inhabitant 
rate-payers to the Queen in council. In 
the other towns in .Schedule B another 
arrangement was :ul(;pted ; in some of 
these towns commissioners fiu* lighting, 
cleansing, watching, Sec. had been elected 
under 0 (Jeo. IV. c. 82, and in this case 
the corporati^ property was vested in the 
I commissioners, to lu* applied by them in 
aid of the rates levied, and for the pub- 
I lie benefit of the inhahitaiits. The places 
I where the (ieo. IV. e. 82, had not been 
j adopted, and where, consequently, no 
commissioners existed, were urraiiged in 
two schedules, and in tire towns in lla* 
first schedule a hoard of commissioners 
I w:isto he elected in llm* proportion of one 
; commissioner for (‘verv boo inhahitaiits, 
i in whom tlu' eorporat* ])ro])erty was to 
I he ve.sted, suliject to the trust already 
mention(‘d ; and in tin; towns in tlw* 

I second schedule the corporate property 
I was to he vested in tlu‘ guardians of the 
j poor of the union in w hich such horougli 
or the larg(>r part of it was situated. 
But if any of the boroughs in these tM(> 
schedules elect commissioners under 
0 Geo. IV. tlu? corporate property is to 
be vested in them ; or if they obtain a 
charter of incorjioration, then in the env- 
poration. Schedule I ^contained twenty 
boroughs, the corporations of wbicli 
were dissolved by the act, and the cor- 
porate property vested in commissioner^; 
under 9 Geo. IV., or in the poor-law 
guardians as already detailed. 

'I’lic persons quali fil'd to vote for cor- 
porate officers, or for municijial coiinnis- 
sioners in the tow ns in schedule B, are. 
each male of full age who on the last day 
of August in any year is an inhabitant 
householder, and has been resident for 
six calendar months preceding witlno 
the borough, or within seven statute 
miles thereof, and who shall occupy any 
house, wareliouse, counting-house, or 
shop, which, separately or jointly 
any land occupied by him therewdtli a" 

, tenant or as owmer, shall he of the y t'iiil} 

' value of not less than lo/. ascertaiu^j 
, according to the directions of the ao> 
Several of the provisions of the 
. semblc the. provisions of the Kngl*® 

{ Municipid ^^orm Act. 
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MURDER. In the earlier periods of 
English jnrispnidence, murder, murdrum^ 
was a term used to describe the secret 
destruction of life, witnessed and known 
by none besides the slayer and any ac- 
complices that he might have. Murdrum 
was also the name of a pecuniary penalty 
imposed, until the reign of Edward III., 
upon the eoniity or district in wdiich such 
a secret killing had taken place. One of 
llic nioiies of escaping from this penalty 
was, a j)re'H‘ii1ment of Englishry ; in other 
words, a finding by the coromT’s impiest, 
upon the statement of the relations of the 
<icceascd, that he w'as an Englishman ; 
the sole ohje(;t of the amercement having 
been the ])r()teelion of Danes, and after- 
wards of the Normans, from assassination 
by the Eaiglish. (C^lanville; Keeves.) 
Ih the grant of ^mnrdra,’ which is com-- 
mouly fmnd in ancient cliarters of frau- 
<‘liises, the right to receive these amerce- 
ments within the particular districts, 
passi'd from tlu; crown to the grantee. 
Amercements for non-presentment of 
Englishry were aholished in KUO, by 14 
Edw. III. St. 1, e. 4. 

As the law formerly stood, every de- 
struetion of linmaii life, not eflieeted in 
this secret manner, with whatever cir- 
enmstaneos of malignity and ernelfy it 
uiight bo accomplished, was treated as 
S'iinple homicide. As the law now stands, 
nuirder is the destruction of human life, 
5u;eoinpaiii(‘d with an intention to kill, or 
do great bodily harm, or w ilfully to place 
hiuuari life in peri! ; or resulting from an 
:fd«'ui])t to eoiumit some other felony ; or 
Occurring in tfie course of resistaiua* of- 
l' rc<l to ministers or ollicers of justice, or 
others rightfuily engaged in carrying the 
into exeentioj-.. All other cases of 
oolpable homieid(^ in which death is ])ro- 
oiieed involuntarily, hut is oeeasioiied by 
''uni of due caution ; or w here, though 
is prodticed volmitarily, the crime 
IS extenuated by cirenmstanees ; or where 
minister or officer of justice is killed, 
I'Ot sufficient authority did not exist, or 
not communicated to the party befor <4 
Ihe fatal blow was given ; or where any 
other eircumstances essential to the crime 
or murder are wanting — amount only to 
i'Uiiph' felonious homicide, or, as it is 
couimonly called, without regard to the 


age or sex of the party killed, Man- 
slaughter. 

Ill the modern law of lOngland the 
crime of murder is characterised by hav- 
ing been committed with malice afore- 
tbongbt, or, as it is sometimes called, 
malice pirprnsr. But the term “ malice 
aforethought ” is frequently applied to a 
state of things in which tliere is no malice 
in the ordinary s(uise of the term, hut is 
only malice in a legal sense. If A shoots 
at B with intent to kill him, hut by mere 
accident kills (k this is a killing from 
implied nudiee. If A, by throwing a 
heavy stone fro:n the roof of a house 
into the street in winch he knows that 
people are eoutimially pi.ssiug. kills B, a 
mere* strauper, this also is a killing from 
implied malice. 

Tiuplicd nudiee is how’ever very loosely 
deliiied in the law' of Euiihiiid, if it can 
be said to he deli tied at all. It i.s slated, 
that the existence of imjdied malice is a 
pure question of la \v, or a conclusion of 
law to he drawn from all the eircum- 
stances of the case ; and it is in som(‘ 
cases made to depend upon a very ab- 
struse teebuical doctrine. The existence 
or non-cxisteiiee of a criminal intention, 
evcji where that intention has no refer- 
ence to any personal injury, hut happens 
to In; accompanied with a killing which 
is altogether accidental, is made to con- 
stitute the distinction hetw(*en the higher 
ainl lower species of ctdpable homicide; 
and in other cases the existence of biicli 
criminal intention brings even an acci- 
dental killing within the scope of man- 
slangliliT. 

Every homicide is presumed to he 
malicious until the contrary be shown. 
But circumstances may extenuate the ol- 
feiice, and reduce it from the crim{‘ of 
murder to that of inanslaugliter ; or the 
act may appear to amount either to justi- 
fiable or excusable homicide. In cases of 
justifiable liomicide, and, according to 
modern practice, in eases of excusable 
homicide, the party causing the death is 
discharged from responsibility. 

To constitute legal homicide, the death 
must result from injury to the person fas 
contradistinguished from causes operating 
upon the rmnd) occasioned by some act 
done by, or some unlawful omission 
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char^oabk* upon, the party to whom such 
homicide is imputed. The terras “wil- 
ful oiiiissioii ” iipi)ly to every case of uoii- 
oornplianee with a legal obligation which 
the party may be under, to supply food, 
clothing, 01 * to furnish any other assist- 
ance, or to do any other act, for the sup- 
port of life or h)r tlie prevention of injury 
to it. It is not homicide unless death take 
place within a year and a day after the 
injury ; or, \u other words, it is uot con- 
sidered homieide when the party injured 
survives a wliolc year, exclusive both of 
the (lay of the injury and of the day of 
the deatli ; nor where tlie death is to be 
attribiit(.‘d to unskilfnl treatment, or other 
cause not resulting from or aggravated 
by the injury siistaine<l. 

The law of homieide applies to the 
killing of aliens, except alien enemies 
killed in war ; to felons, ex(\*pt when ex- 
ecuted according to law ; and to persons 
outlaw'ed, wlu‘ther on civil or on criminal 
pi\)ccss. Hut a child in renter aa mere 
(in its rn()th(M*’s womb) is not a suhjc^ct of 
homieide, miless, sul)se(|uently to the in- 
jnry, it be born alive, and die. w'ithin a 
year and a day from its birth, from the 
injury received wiiilst unlioni. 

Crimimd homicide is one of three , 
kinds, murder, manslaughter, and self- | 
murder or suicide. 

I. Murder is committed by: — 

, 1. Voluntary homicide, without cir- 
cumstances of justitieution, excuse, 
or extenuation. 

Involuntary liomieide, resulting 
from the commission of a felony, 
or from an a. tempt to commit 
felony. 

3, Homicide, w hether voluntary or in- 
voluntary, committed in imlaw^- 
fully n'sistingoffmers or miui.sters 
of the law, or other persons law- 
^ fully acting for the advancement 
or in the execution of the law. 

IT. Manslaughter consists in ; — 

1. Voluntary hut extenuated homicide, 

committed in a state of provoca- 
tion, arising from a suflieient cause. 

2. Irvvoluntary l’OTnicid(i, not excused 
as being occasi(»ned by mere mis- 
adventure. 

This a^oiid class may be subdivided 


1. Involuntary homicide, resulting 

from some act done, or from the 
w'ilful omission to do some act, 
wdth intent to occasion bodily 
harm. 

2. Involuntary homicide, resulting 

from some wrongful act done to 
the person. 

3. Involuntary liomieide, in comiuil- 

ting, or ill attempting to commit, 
an offence attended with risk of 
injury to the pt‘rson. 

4. Involuntary homicide, resnlling 

from some act done without due 
caution, or from the unlawful 
omission to do some act. 

Homicide not criminal is : — 

1. .Instihahle, as done for the advance- 

ment or ill the execution of the 
law ; or 

2. Excusable, as done for the defence 

of ])ers(m or property ; or because 
it has, without the fault of the 
party, become necessary for his 
preservation. 

The olVcnce is extenuated where th(‘ 
act, being done under the iiillueiice of 
sudden provocation, or of fear, or oi' 
a!:irm, which may, for the time, suspend 
or weaken the ])ower of judgment and 
self-control, is attiihiitahlo to transport 
of passion or defect of judgment so oc- 
casioned, witliout any deliberate inten- 
tion to kill or do great bodily hann ^ 
regard still being Iiad to the nature and 
extent of violence used by the party 
inflicting the injury whicli causes death, 
as compared with the cause of provo- 
cation. The ollence is not extenuated 
where the cause of provocation is slight, 
and the killing cannot he attributed to 
mere heat of blood arising from the pro- 
vocation given. 

liomieide is neither justified nor ex- 
tenuated by reason of any consent given 
by the party killed, as in duels. 

Homicide is justifiable where the act 
is done in a lawful manner, by an officer 
or other person lawfully authorized i« 
execution of the sentence of a court ol 
competent juri.sd i ction . 

Homicide is justifiable where an officer 
of justice, or other person duly autln>' 
rized to arrest, detain, or imprison 
any felony or for any dangerous wound 
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given, and using lawful means for the 
purpose, cannot, otherwise than by kill- I 
ing, overtake the party in case of flight, | 
or prevent his escape from justice ; pro- I 
\itled the oflicer knew, or liad reason to 
l)(‘lieve, that the party attemt)ting to 
escape was aware that he was pursued 
for such felony or wound given. 

Also, where any oflicer of justice, or 
other pcu’soji lawfully executing in a 
lawful manner any civil or criminal pro- 
cess, or interposing in a lawful manner 
for the ])revention or suppression of any 
breu'h of the peace of other olfence, is 
unlaw fully and forcibly resisted, and 
usiiig no more force than is necessary to 
overcome such resistance, happens to kill 
the ])arty resisting ; or being, by reason 
nf the violence opposed to him, under 
leasonuble fear of death if he proceed 
to execute his duty, and hecaiise he ean- 
ii(»t otluM’wise both {^x<*cute his duty and 
])reserve his lifts kills him who so re- 
sists -in either of these eases tlie homicide 
is jnstiflahle. 

Iloniieide is also justifiable when ne- 
cessai’v for preventing the perpetration 
t'f any felony atbuiipted to be committed 
in violeiiee or surprise against person, 
iiahitation, or property ; and wh(*ve one, 
in defence of moveable property in his 
lawful possession, using no more force 
liian is necessary for the defence of such 
property against wrong, lja[)peiis to kill 
the assailant ; or being, from the violence 
'd’ the assailant, under a reasonable and 
(fond Jidr. appreliension that lu* cannot 
otherwise bothjdefcud liis })ro[>erty and 
preserve bis life, kills the assailant; also 
''here one in lawful possession of house 
<*i* land, after retpiesting another, who has 
right to he there, to depart, is resisted, 
:nid using no more force than is necessary 
h> remove such wrong-doer and retain 
•jispossi ssion, liappens to kill such wrong- 
doer; or being, from the violence with 
"hicli such wrong-doer endeavours to de- 
prive him of possession, under reasonable 
jaid apprehension that he cannot 

<>thc*rwise both maintain possession and* 
preserve his life, kills such wrong-doer. 

. llomieide is excusable, when a man 

,^|‘'j‘’kintarily placed in such a situation 

'ill he is under the necessity of killing 
‘ nether in order to save his own life: as 


where, in a shipwreck, A pushes B fnwn 
a plank which can save om* only. 

Homicide is not criminal when it 
occurs ill the practice of any lawful sport 
or exercise Avith w eapons not of a deadly 
nature, and without intent to do bodily 
harm, and where no unfair advantage is 
intended or taken. But it amounts to 
manslaughter wdiere weapons are used the 
use of which is attended wdth probable 
danger; or where, in case of friendly 
contest, without the use of such weapons, 
death results from any unfair advantage 
taken, eitlier as reganls the nature of the 
instrument, the mode of using it, the 
w'ant of due warning given previously 
to violeiici* used, or from any want of 
due caution. 

The statute of !) (ieo. IV. c. 31, § .3, 
enacts, tluit every jierson convicted of 
murder or of Iieing accessory htdore the 
fact to murder shall slitter death; and 
that every accessory after the fact to 
mnv'ler shall he liald'', at the discretion 
of the court, to 1)(‘ transported for life, or 
to he imprisoned, with or Avithoiit hard 
labour, for^auy t(‘i-m not exceeding four 
yiars. By an aet passed in 1752 (2.5 
Geo. 11. e. 37) the bodies of persons 
executed for murder were directed to be 
delivered to surgeons to be dissected, or to 
he hanged in chains. [Ana'I'omy Act.] 
Tlie 2 iS:. 3 Win. IV. c. 75, ivipiired that 
such persons should be hung in chains, 
or buried Avithin the precincts of tlie 
prison. The 4 (k 5 Wmi. IV. c. 36, § 1, 
has taken away one part of the alter- 
native, and the mode of burial is the only 
circumstance wliieli distinguishes sen- 
tence upon a conviction for murder from 
those pronounced in other capital cases. 
FornuTly tlie murder of a bishop, abbot , 
or ])rior, by a person owing him canoni- 
cal ohi'dieiice, of a master or mistress by 
a servant, or of a husband by his wdfe, 
was deiiominated petty treason, and 
punished with greater severity than other 
murders. 3die party was ilravvn to the 
place of execution ; anil if the oflender 
was a woman, bunjing Avas, as in the case 
of liigh treason, substituted for liaiigiiig ; 
but by the 9 ( Jeo. IV. e. 31, § 2, petty 
treason is treated as murder only. 

The offence of manslaughter is pimisli- 
uble w ith transportation for life, or fur 
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not less than seven or with iui- 

prisounient with or without Irird hihouy, 
not exceeding four years, with fine, by 9 
Ceo. IV. e. .‘U, J 9. (Foster; Fast; 
FiYurth Jivpni't of ("riniimtl-Ldw (Join- 
[Law, Ciiimtnat..| 

MUTINY AC'r, the, is a seri(‘s of re- 
gulations which, from year to year, are 
<'naeted by the Imperial Parliament of 
(xreat Britain for tlie government of the 
military force of the country. 

Laws have, at various times, been ma^le 
by the autliority of the crown for tlie 
maintenance of discipline in the army 
when in garrison, on a inarch,^ and in 
the presence of an enemy ; these may 
be seen at length in Grose’s ‘History 
of the English Army^’ (vol. ii.) ; but 
the code which is now in use is one 
of the tirst-fruits ol‘ the? devolution in 
1(388. Previously to lliat event the 
crown, except during t!ie Civil Wars and 
the subsecpieiit Ih'oteetorate, had, at least 
practically, the supreme pow'cr over the 
militia i that is, ovtjr the whole military 
foree). which, with or without the con- 
sent of the nalioji, miglit be called out 
and (unployed as long as pay and quarters 
could be obtained I'or the troops. Ihit 
the efforts tlum recently made to main- 
tain and extend tlie power in the crown, 
joined to the increasing jealousy of the 
people for tlieir eivd and religious liber- 
ties, led tb(‘ two houses of parliament to 
take tlie earliest opportunity, after the 
new king liad been called to tlu' throne, 
of expressing in some act of legislation 
their authority over the regular troojis of 
the nation ; and an opportunity almost 
immediately presented itself, on a serious 
act of mutiny taking place in the army. 
The Koyal Scotch and Dumbarton’s regi- 
ments, undeV 'Marshal Scorn bt?rg, in their 
progress to the coast for the purpose of 
being embarked for Holland, being 
quartered at Ipswich, a large body of 
men, refusing to proceed to their desti- 
nation, disarmed tiieir oflicers, seized the 
military clu'.d, and, with four pieces of 
cannon, began tiu ir march for Seotiand. 
Being [»ursued by General Ginckel, with 
three regiments of Dutch dragoons, they 
surrendered at discretion ; but, in conse- 
event, an Act was imme- 
diaiSffy.l^ed (April 12th, 1689) by I 


which the army was put under the con- 
trol of the law with respect to discipline, 
and under its jn’otcetion with respect to 
pay and (luarlers. 

The enactments of this bill were par- 
ticularly directed against mutiny and 
desertion, for which tlie hill was imme- 
diately re<iuired ; but the Act itself begins 
by laying down as maxims that the raising 
or keeping a sumding army in the eonntry 
in time of peace, unless it he witli the 
consent of parliament, is against law ; and 
that no man ean he forejndgt*d of iifi; or 
limb, or subject to any kind of punisli- 
ment, in any other maimer than accord- 
ing to tlie established law's of the realm. 
It then states that it is judged necessary 
by th''ir majeMit's and their parliament, 
(luring the j^re^eiit time of danger and 
lln* the defence of the Frolestant reli- 
gion, to eontiniie and augment tlu? forces 
which are novr <.>n foot. 

Avoiding (lie acknowledgment that 
any ]X)wer exists in tlu^ crown for 
the appointment of (.'onrts-martial, the- 
act authorises their majesties to, grant 
commissions (o general offRau's to as- 
seinbh' such courts ibr the purpost; 
of trying and punishing such (dfenoe? 
as mutiny and deseiiion. Provisions 
are also made that nothing in the 
Act sliall (‘xeinpt an olhcer or soldier 
from the ordinary pn^cesses pf law ; that 
it shall not eoiu^ern the militia troops, and 
that it sliall only (‘ontinue in force till 
the icth of November in the same year, 
'J'he .Yet has ever sinc(‘, with one ex- 
ception, been aimiially renewed; after 
the hill which passed in April, 1097, 
one year as usual, had expired, no other 
was passed till March, 170*2; and on 
a few occasions, the bill bus been sut- 
fered to expire for several dtiys bet’oiv 
the following one received the royal 
assent. 

The Mutiny Act has varied in many 
particulars from that wdiicli was Hi’s! 
passed, but it has been imifoian in all d!* 
principal points ; such as the deiHUideno' 
of a standing army on the consent ol 
parliament, and the subjection of militaO 
men to all the processes of ordinary la^- 
Instead however of the original fornnda 
above mentioned, by which the reason 
keeping up ai^itary force was expressed? 
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the Act now asserts that it is judged 
necessary by tlie crown and parliament 
to continue a body of forces (the number 
!,rlng exactly spc-cified ) for the safety of 
th(* United Kingdom and the j)reservation 
of tin* balance of power in Knrope. In 
all tlie Acts which p.assed down to the 
coinmeneejuent of Queen Anne’s reign 
the articles were f(*w in number, and 
some of them were very ill defined. Hut 
in Aniufs reign many new articles were 
inserted; others have since ])een added, 
as the want became apparcjit; and the 
iMntiiiy Act may now he considered as a 
good general code of law. in whi<'h are 
• iefined strictly but brietly all military 
o'hnces of the higher elass, and, as 
pieoisely as p()s.sil)le, nearly all those 
oi‘ )iiiU(ir importance. 'I'lie military of- 
ienees of the biglier elass, thirteen in 
number, consist in a commissioned or 
iion-coniinissiont.‘d ollicer, or a soldier, ex- 
eiting mutiny, or not using his best eii- 
dtiftvours to supi)ress it; in inislH having 
before an enemy ; abandoning- or deliver- 
ing to tlie enemy any garrison, fortress, 
or post; comp(‘lliiig or usir.g- means to 
induce tlie governor of sneb garrison to 
do so; (juitting Ids post without leave, 
or sleeping at bis ])ost; bolding eorre- 
spmuleiici! witli the enemy, or (mtering 
info terms with the enemy without li- 
cence; striking a superior oflicer, or 
disidreying his lawlhl commands; and, 
tinally, in deserting tlie service. I'or 
till these olVeneeS the Act perseribes 
‘‘death, or such other ])nnishment as a 
general eourt-martial shall award.” A 
eliiusc of the Act eimmcrates the military 
<'tjences <d’ minor importance which may 
*'e tried 1,'efore a district or garrison 
<‘<>urt-iuartial : these consist in a non- 
coimnissioned officer or soldier wilfully 
njaiiniiig hiinscdf, or tampering with his 
^yes; malingering, or feigning disease; 
^lealmg government stores ; stealing from 
"‘li officer or a comrade ; procuring false 
recounts ; embezzling public money ; 
‘;nd, lastly, in any fraudulent or disgrace- 
hd conduct. For these olfeiices may be., 
awarded corporal puiiishmt?nt. imprisoii- 
^icnt, forfeiture of the additional pay to 
winch, fov length of service, the indi- 
'Hhial might be entitled, and forfeiture 
pension on being discharged. And 


in another clause it is stated that im- 
prisonment, with or without hard labour, 
or solitary conlinemeiit, may be aw arded 
by regimental eoiirts-martiul for dnink- 
emiess, or insuboriliiiation on parade or 
on the line of inareli. 

Ileside the above laws, whieli relate 
particularly to the discipline of the army, 
the Act defines the constitution and 
powers of courts-martial; it contains 
clauses relating to the enlistment of re- 
cruits, the issue of j)ay and mareliiiig 
money, the quartering of soldiers, and the 
supplying of carriages for the e(jnveyance 
of troops and baggage The Act more- 
over contains a repetition of tlie original 
clause in which it is declared that the 
ordinary course of law is not to he in- 
tcrler(‘d with when a soldier is accused of 
a capital crime ; and it states that a man 
cannot he taken from the service for a 
debt under oO/. 

The Mutiny Act is declared to he ap- 
plicable to all persons employed in the 
recruiting service; to the forces of the 
lOast India (k)mpany while in any part 
of the United Kingdom, and till their 
arrival in t fie territories of the (.lompany; 
to the officers and men employ ed in the 
s<*rvice of the artillery and engineers; in 
the corps of sapfiers and miners ; to the 
military surveyors and draughtsmen in 
the ordiiaiice department ; aiul to foreign 
troops serving in any part of the Hritish 
I dominions abroad. Its provisions are 
I also stated to extend to the islands of 
I (iiicrnsey, .Jersey, Alderney, Sark, and 
Man. In om* of tlie clauses it is ex- 
pressly mentioned that nothing in the 
act exteiuls to any of the militia forces, 
or yeomanry, tir volunteer corps in 
Great IJrilam or Irehiiid; it is iimler- 
stood, however, that its jirovisions are 
applicable to tlie corps of marines when 
on shore, and also to officers holding^ 
rank by brev(*t, though not to such as 
are on half-pny. An effort w as made in 
1749, when the bill was introduced as 
iLSnal into parliament, to subject officers 
of this class to martial law, lint the 
clause was abandoned by the minister, 
llefore the union of Ireland with (ireat 
Britain there was a sepai*ate Mutiny Act 
for the former country, but now tlie same 
act applies to botli. The olliccrs and 
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troops of tlio Kast liidia Company an 
sul)jt‘ct to tlR'ir own Mutiny Act, which 
agrees exactly with timt of llu 
govern nicnt forces. 

Previously to the year ITeO the mem- 
])ers of courts-martial were hound by ai. 
oatli not to disclose tlie ground on which 
they gav(‘ their votes *, hut in that yeiir 
the act was so fur mitigated as to ndease 
tlnan from siieh oath when reipiired tr 
give evidtMie * in any court of justice 
or court-man ial. The power of dis- 

closing, in that case only, the votes or 
opinions given is implied in the forms of 
the oaths which are now taken hy tie 
judge-advocate and nicmhers of th 
court-martial, and which arc printed 
anunig the schedules to wliieh the act 
refers. The act ol‘ tin* same year also 
contains a danse, in which it is stated 
that no sentence pronounced hy a eonrt- 
luartial. and signeil hy the president, 
sliail he mure than once revis(“d; pre- 
viously to that tinu? a general ollieer had 
puw(‘r to order the ivvisal of any sen- 
tence as often as he pleased, and tlms he 
might, retain in coiifiuemeut a man who 
)iad been acquitted on a fair ti'ial. 

'J'ho g!"idiial extension of the pro- 
visions of the Mutiny Act to those mili- 
tary olfeuccs which may be considered 
as secondary in the scale doc.s not seem 
to have been noticcil on behalf of tin* 
crown further than l)y the occasional re- 
:ervatioii of its right to make Articles of 
War for the better goveninieiit of the 
forces, w’hi(di is e\pr<‘ssed in the acts 
passed during the reien of (^iieeii .\mie. 
Ill tlie first year of (ieorge 1. this right 
of tlie crown w'as formally allowed ; and 
the clause containing it has been rqjcated 
in all subsequent mutiny acts, witli the 
provision that no person w ithin the United 
Kingdom and Jlritish Isles shall be sub- 
ject to transportation, or to any punish- 
ment affec^ting life c)r limb, for crimes 
specified in the Articles of War, except 
such as by the Mutiny Act itself are 
liable to the same punishments. 

The Articles of AVar which are at 
present in force, and width have from 
time to time been promulgated, are 
divided into twenty-four sections. Many 
of these correspond exactly to clauses in 
tll^ Mutiny Act; others, though relating 


to subjects in the latter, define the pai 
ticulars of the crime and the pnnishmen 
applicable to it w ith more ])recision ; am 
there are articles which' have no countei 
parts in the act. The first section of tli 
Articles of War relates to divine worshi; 
frequent attendance on wliich is prv 
scribed, and punishments are uwardc( 
lor pr<»(:ining tlie places in which it i 
celebrated, as al'^o for scandalous o 
vicious behaviour in a chaplain. Tin 
seventh section contains fifteen articlt- 
relating to quarrels and the sending o 
challenges ; and tlie fourteenth contain' 
tw^eniy-one articles eonceriiing the dntiiv 
of troops in quarters or in the field 
Many of these! articles prescribe for tin 
offence “ death, or sueli otlier pimisl; 
ment as a eonrt-marrial may aw-ard;' 
and two of tliem prescribe death, withoni 
leaving any discretion to the court, 'fir 
fii*sl of the ci'iines here nunitioncd is thai 
of doing viohaicc to persons bringing 
provisions to the camj), and the otlier h 
tliat of ill-treating a person to whom a 
sq/r comiuci has been granted ; the arm} 
in both cases h(*ing on service in foreign 
]»arts. 'flic fift(‘(*nth sijction settles th* 
relative rank of officers in th(! regular 
army; and the twenty-second the rank 
)f olfi<'ers in the royal army and in tliat 
of tlie lOast India C^impany, when servin:' 
together, 'file twenty-third section ap- 
points that olfietu's and soldiers win!' 
enqiloyiHl on hoard any shijis having a 
royal eominissioii sliall eoiilbim to tia* 
laws and regulations estahlislied for tin- 
government and di.scipline of the nav\. 

The above articles, being mad(‘ hy tlie 
crown as Iiead of the army, or hy tlie 
comiiiander-in-chief, are to be obeyed as 
being the commands of a superior offic^er ; 
lut the writers on military law obserw 
that the legality of the articles may itself 
become the subject of examination in 
ccurt-martial, whereas the Mutiny Act 
must be obeyed without inquiry. In tlii*^ 
particular therefore the Articles of ^Var 
arc to lie distinguished from the Act; 
and whatever case may occur, the letter 
>nly of tlie law, as contained in the Act 
must be followed iii awarding the piniii^lJ' 
aient due to a crime affecting life. 

Tlie hill on which are founded 
Articles of War for the Navy was passed 
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in the 22nd Geo. II., and this consoli- 
dated all the laws previously made for 
the government of the ships and vessels 
bearing royal commission.s, as also of the 
1‘orces at sea. Among the oilences which 
ill the Act constitute the crime of mutiny, 
arc the running away with the ship, or 
with any ordnance, ammunition, or stores 
belonging to the same ; negh'Ct of duty, 
joining in or using means to pi’oduce any 
mutinous assemblage of persons, uttering 
mutinous or seditious words, or coiiceal- 
iiig any mutinous intention, and striking 
an oflicer or disobeying his lawful com- 
mands. Of the thirty-six articles, nine 
relate to crimes for which tlie punish- 
ment of death, without discretion in the 
court-martial, is awarded ; and tlicre arc 
twelve to which arc assigned “death, or 
such other punishment as the nature and 
dcgr(‘c of the crime shall he found to dc- 
s(*rve.” Two of these were originally in 
the former class, and the (pialifying 
ekmsc was u<lded in the llKli (ieo. 111. 
i'A'oept this alteration, none has been 
made in the navy act since it w^as passed. 


N. 

NATIONAL ASSEMBLY. [Statks- 
BrAKRAn.j 

NATIONAL DEBT. If we bring 
into account the wealth possessed b\ her 
citizens individually, England i^ the 
richest country in Eur()f)e. The amount 
ol her public ijpht, on tlie other hand, so 
iidinitely beyond the debt of any other 
J^tate, would seem to indicate tlnit, coiisi- 
(Icred apart from tliat individual wealth, 
iaiglund is the poorest of nations. But 
Iho national debt is owing by the aggre- 
gate of the people — hij mtlwu — for 

'''liose benefit, real or supposed, it was 
contracted. It suits the general, coii- 
'^^'nience, including that of tlie public 
creditor, that the nation, in its aggregate 
J'CUse, should thus eontiuue to exhibit 
'’'giis of p()V(!rty ill contrast with the evi-» 
^mneos of enormous wealth; hut if it 
^vere otherwise — if the public conve- 
*‘ieuot‘, still more if the public safety, de- 
*'»an(led such a course, the same authority 
"inch sanctioned the cojitracting of the 

VOL. 11. 


debt could also oblige each individual in 
the country to contribute according to his 
means tow^ards its ‘extinction. IV would 
be dilKcult to imagine any circumstances 
that could render such a course expedient, 
and the position has been here advanced 
solely with the object of explaining, in a 
familiar way, thn nature of the debt, and 
the manner in which the obligation to 
bear the burthen and contribute towards 
upholding th(i national faith presses 
upon eva*ry individual. Every one is 
interestetl in lorming a corn'ct idea c«)n- 
cerning a matter wliicii exercises an in- 
fluence upon every circumstance that 
affects his social pi'sitioii and progress. 
Yet it is by no means uncommon to find 
persons who suppose the national debt to 
he a fund, a deposit of treasure, a sign of 
national riches; anything in short op- 
posed to tiiat wliich it really is, namely, 
a drawback upon the national wealth, a 
mortgage of the national industry for the 
jiayment of a perpetual annuity in return 
for capital advanced to meet the national 
exigencies, and which has been consumed 
I for natioupl objects. It has been said 
that as this debt, or by far the largest 
part of it, is owing among ourselves, it 
cannot have any pr(?judicial action upon 
the national intiTcst, since that whicli a 
body owes to its own members cannot be 
considered a debt. It is true that the 
public expenditure, including its debt, 
has been furnished by its own citizens, 
and that our future industry is therefore 
not mortgaged to strangers, hut the por- 
tion of its fruits which must he set ajiart 
for the public creditors is so much capital 
which may be productively employed. 
It will nevertheless easily he made ap- 
parent how the successive absorption of 
private capital for jmblic purposes must 
prove injurious to a country, if we con- 
sider what must have been the condition 
of England, if, instead of thus absorbing 
a part only, the whole of the disposable 
wealth of her individual citizens had been 
so expended. It mlglit still have been 
said, that as what was taken from all in 
the form of taxe*' was returned to a part 
in the form of dividends, the inoiu'y did 
not leave the eounlry ; and that altliougii 
of coum* itnmstallbct the condition of 
individuals, it would not affect the coiidi- 
2 D 
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tion of the aggregate. But, it must lie 
asked, where, in tlie case supposed, would 
have been the capital tliat must set in- 
dustry In motion and enable the payment 
of taxes? It is indeed evident that in 
such case the country must have long ago 
become bankrupt, and have been imal)le 
to hold any rank among independent 
nations. 

The real difference between a private 
debt and the public debt called the na- 
tional debt consists in the compound cha- 
racter of the creditors, who as members 
of the nation are legally and morally 
bound to contribute towards the mainte- 
nance of the public faUli, while tb<'y have 
each a personal interest in its [‘reserva- 
tion. Tliere is also this further distinc- 
tion between tlie debts of the nation and 
those of individuals, that the stale has at 
all times the right to pay olf its creditors 
at par, while the creditors have no right 
to. demand ivi)aymcnt of the princi[)al 
money, but must content themselves with 
receiving half-yearly the amount of their 
annuity. 

Another fallacy has been often broached 
of late years by a small party in the 
country, naincly, tliat the giaieral pros- 
peiiiy of the state would be advanee<l by 
the abolition (unsatisfied) of the public 
debt; and as in all matters of pul.'Iic 
policy the j)r()sj)erity of a great majority 
should he eonsidi'red before that of a 
part, a sound [)oUey^ recjuires that faith 
should no longer he kept Avith the public 
creditor, 'J’he proposition is here put in 
plainer terms })erhaj)s than its advocates 
would use, but this is the substance of 
their argunieut. 

It has been shoAvn tliat the money in 
respect of wliich the claims of the public 
creditors have ari.sen is spent, and that 
most of those creditors being part of our- 
selves, and expending their in- 

comeS/j^mi0ag us, the evil effects of the 
debt areffiiited to the lo.ss of the capital 
which otherwise Avould have formed part 
of the rational wealth, and Avould have 
been procluctively (iiiploycd. But the 
capital thus, lost has all been advanced in 
times of necessity', in full faitb that the 
conditioi^^^jjjMmised would be performed 
and it w ould indeed 
Bgrace that should sanction 


the securing of any advantage, however 
great, through the dishonest breach of 
those conditions. But Avould any such 
advantage as has been supposed follow 
from so dishonest a step? Those who 
contend that the great majority of the 
nation would be benefited by the unsatis- 
fied extinction of the national debt, and 
would urge its extinction on this ground, 
as being precisely the same ground on 
which many enactments are made, ought 
to show that the loss occasioned by such 
extinction w'ill be confined to the imme- 
diate losers, to the comiiaratively small 
number of public creditors. But it is 
easy to show that the loss w ould not he 
cojifined to, the immediate losers; and 
this being the case, it is impossible to 
prove that such extinction will really 
benefit a great majority. It might ha})pen 
that it would in its results benefit only a 
small minority of the actual generation, 
or even nobody at all ; and the allegatioi.t 
of this possible result is a sufficient an- 
swer to the assumjitioii made by tlie 
advocates of unsatislied extinction, that 
tlie loss incurred would be coiifiucd to 
the immediate losers, and that there 
w’onld he areal gain to the great majority 
of the nation. Such an unsatisfied ex- 
tinction w'ould in effect be a dissolution 
of innumerable contracts, on the faithful 
[lerfornuiiice of which depends the happi- 
ness of many persons who are not public 
cryditors. It is liardly necessary to remark 
that the nation would not afterwards find 
it easy to borrow money from individuals 
on any reasonable terms for any purpose, 
however generally useful, or any public 
necessity, liowever urgent. 

The eontractiiig of the National Debt 
cannot he said to have been bi^uii before 
the Revolution of lt)88. Even for some 
few years after the accessip|t of WilHinii 
and Mary the borrowings pi the govern- 
ment were for short peric^ only. I he 
first transaction of this t)f a 

maneiit character arose .^t of the cliar- 
tering of the Bank of J^i^land in H 
when its capital of l,2O0^O0()/. Avas lent 
to the public at 8 per i^nt. interest. A 
power of repayment . reserved on tins 

occasion by the croipirm but there Avas nn 
corresponding rigMj M • demanding 
meut ou the bapk. 
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So cautious was the parliament in those 
days of burthening future generations for 
tlic exigencies of the present moment, 
that when tlie annual income was inade- 
quate to meet the charges of tlie foreign 
wars in wliieli the country was engaged, 
and it ])ecanie necessary to borrow the 
deficiency, annuities were grantcKl, not in 
perpetuity, but for lives and terms of 
years, the produce of certain duties being 
mortgaged for their discharge. 

Tills cautions proceeding could not be 
long continued. The <‘x pensiveness of 
tlu' wars in which the nation was engaged 
at tin* end of the seventeenth century 
made it necessary to incur debts heNond 
tlie means of their prompt redemption, 
and at the peace t)f Iiyswiek, in 1097, the 
debt amounted to ‘21* millions. During 
ihe next ten years, although the country 
was again involved in i\. continental war, 
its amount was reduced to little more 
‘lam 10 millions, and tin* greatest efforts 
Were made to raise money without im- 
posing any lasting burthen on the people, 
riiese efforts indet'd soon found their 
hmit, and at the accession of (ieorge I. 
in 1714, the debt had accumulated to the 
aoiormt of 04 millions, an amount wliicli 
•‘xcited great uiu'asiness and caused the 
House of Commons to declare itself 
|nider tlie necessity of making efforts for 
its I’l'ductiom In 1717 tin; debt amounted 
to -isj milli&, and the annual eliarge in 
J’espect of tno same to 3,1 17,290/. A 
kTOt part of this debt consisted of an- 
nuities grajjited for 99 years, the money 
nktuiiied for w^iich had varied from 1 5 
fo If; Years’ purchase. 

In tlmv^'Ycar 1720 the South-Sea Act 
passw, authorising the company to 
take in, hy subscription or purchase, the 
fcdeeniahle and unredeemable debts of 
fhe nation, the object being to reduce all 
debts under one head of account at 
nne uniform rate of interest. In the ac- 
t’omplisliment of this scheme the pro- 
.)<^ctors only partially succeeded, while 
tlie disgraceful frauds by wdiich the pro- 
t*t’C‘(lings of the company at that tinid 
marked led to a parliamentary iii- 
vestigation whicli caused the disgrace of 
^niue of the ministers, the cluincellor of 
^he exchequer being expelled the House, 
^nd committed to the Tower for his share 


in the plot. This scheme was attempted 
at the same time with the equally famous 
Mississippi scheme, wliich, with a^imilar 
object, was projected in France hy John 
fiaw, under the sanction of the Hegent 
Duke of Orleans. 

Ill 1730 the public debt of England 
amounted to about 50 millions, hut the 
annual charge had been reduced below 
two millions. At the peace of Aix-la- 
ChafK'lle, in 1 748, the national debt ex- 
ceeded 78 millions, hut in the following 
year the public obtained some relief from 
the burthen through the lowering of the 
rate of interest. Little else was done in 
the way of alleviation at this time, and 
at the breaking out of the Seven Years’ 
War, in 1750, the debt still amounted to 
75 millions. A public writer of some 
repute, Mr. S. Hannay, says, at lliat date, 
“ It has been a generally received notion 
among political arithmeticians, tliat we 
may increase our debt to 10(),()0(),()00/., 
hut they acknowledge that it must then 
cease by tln^ d(d)tor becoming bankrupt.” 

When the Seven Y(‘ars’ War was 
ended hy -he peace of Paris, the debt 
reached 139 millions and the annual 
charge was 4,OUO,()0{)/. During the 
twelve following years, a period of pro- 
found peace, only l(),4()0,()(.h./. of the debt 
was discharged. The war of the Ame- 
rican Independenee raised the debt from 
129 to 208 millions, and the animal 
charge in respect of the same to 9,5 1 2,232/. 
So little was done in the way of liipiida- 
tion during the following ten years, that 
at the beginning of tln^ war of the French 
Itevolution the debt ‘still aniounteil to 
200,(100,000/. and its annual charge to 
9,437,802/. But between 1793 and the 
peace of Amiens the addition made to 
the capital of the debt amounted to .‘haj 
millions and the annual burthen was in- 
creased from 9,437,802/. to 19,945,(>24/. 
Between the recommeneement of the war 
ill 1803 and its termination after the 
battle of Waterloo in 1815, there were 
added 420 millions to the cajiital of the 
debt, which then amoiinhid, including 
the unfunded debt, to 885 millions, and 
the annual charge upon the public ex- 
ceeded 32 millions of money. 

A plan for the gradual extinction of 
the national debt hy the establishment of 

2 D 2 
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a Sinking Fund was proposed and par- 
tially applied in 1710 by Sir Ji. Walpole. 
The scheme for that purpose proposed ' 
under the same name by Mr. Pitt in 1786 i 
had a greater show of reality about it. ' 
By this scheme the sum of one million ' 
-was annually set apart from the income 
of the country towards the extinction of 
its de])t. Other sums were rendered 
available for the same purpose, and it 
was suiiposed that at the expiration of 28 , 
years the annual income of the sinking : 
fund would amount to four millions, a 
part of which iniglit then 1 k^ applied 
towards relieving the burthen of the pub- 
lic. So far the project bore the stamp of 
reasonableness and prudence : Iiad the 
fund of one million annually assigned to 
commissioners been an actual surplus of 
income over expenditure, its operation 
must speedily have been highly advan- 
tageous to the country. The fallacy 
consisted in this, that the sums devoted 
to it were borrowed for the pui*pose. The 
only real advantage secured by this 
means arose from tin* unfounded confi- 
dence which it imparted to the public, 
under which they willingly bore a higher 
rate of fc;ixalion than might have been 
tolerable but for the expectation of future 
relief through its means. Now that the 
absurdity is acknowledged of borrowing 
in order to pay oil’ debt, which absurdity 
■would ill the case of an individual always 
have been apparent, it is difficult to ac- 
count for the blindness with which the 
whole nation clung to this so called fund 
as the certain means of extinguishing the 
debt, which in eli'ect it contributed to 
augment tlirough the less advantageous 
terms upon wliich the money wa-s bor- 
rowed than those upon M'liich an eipiiva- 
leiit anioiiiit of debt was afterwards re- 
deemed. I'lie difference between the 
average rates at which money was bor- 
rowed and at which purchases were 
made by the Commissioners who managed 
the sinking fund between 1708 and 1814 
was such, that through the operations of 
the fund, upon which such confident 
liope of velief was placed, the country 
owed ujiwards of 11 millions more at the 
end of the })^ar than it wouhl have owed 
/or Ui^e optu-ations. At the period 
annual income of the 


sinking fund amounted to 13,400,000/., 
arising from dividends on stock pur- 
chased by the commissioners with funds 
borrowed at a higher rate of interest for 
the purpose. It was impossible, how- 
ever, during a time of pea(re to raise by 
means of taxes so large an amount, in 
addition to the actual current expenditure 
of the country and the interest u])oii the 
unredeemed portion of the debt. During 
the war, when the deficiency of income 
was covered by yearly loans, the fallacy 
was not quite so aiiparent as it now soon 
became, for a few years after the peaci* 
the deficiency in the public income uas 
borrowed from the sinking fund commis- 
sioners by parliament, a course which 
served to render the absurdity only the 
more apparent, and in 1821 the plan ot 
keeping up a large iiomiiial sinking fund 
in the absence of actual surplus iucoine 
was abandoned. 

The amount of the national debt unre- 
deemed on the 5th of .lunnary, 1810, was 
stated to be as follows in the fourth Report 
of the select committee of the House of 
(k)mmons on public income and expendi- 
ture : — 

3 per emit, stock . £580,910,019 

r,h • 10,740,013 

4 " ,, . 75, 725,. 504 

5 ,, . 148,930,403 

Perpetual annuities 8U) , 31 1 , 939 

Terminable annuities, 

1,891,012/., ecpuil to 
an estimated capital of 30 , 080 , 347 
Unfunded debt . . 38,794,038 

Total of unredeemed 
debt .... £885,180,384 

llie annual charge upon which was 
Interest upon perpetual an- 

unities £28,278*^^1 9 

Terminable aunuities . 1 , 894^0 

Interest on unfunded debt 1 , 99%i937 
Charge for management 
paid Bank of England 28l:>67‘> 

Total annual charge £32 , 4^7‘, 1 4 1 
Experience has now proved th^t thr 
only important relief from the pyefesurr 
of debt to be obtained, even dur*'” " 
found and long-continned pe^ 
probably be derived from tlieia| 
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tlie rate of interest. The price of 5 per 
deeut. stock at tlie ])egiiiijing of 1822 was 
advanced to (I or 8 per cent, above par, 
and advantag(^ was taken of this circum- 
stance to induce the holders to exchange 
each 100/. of 5 per cent, annuities tor 
105/. of A per cent, annuities. On this 
occasion 140,250,828/. of 5 per cent, 
stock was cancelled, and 147,20JVV2S/. 
of 4 per cent, stock w^as created, the an- 
nual charge being by this means reduced 
by the sum of 1,122,000/. In 1824 a 
further saving of ;i8 1,084/. per annum 
wasetfected l)y reducing to 8^ percent, 
the interest payable on 7r),20(),882/. of 
4 per cent, stock; and in 1880 a further 
abatement of one-half per cent, was ef- 
fected on the. 4 per cent, stock created in 
iS22, whereby the sum of 700,000/. per 
annum was saved to the public. 

Some little progress has been made 
since 181(5 in the reduction of debt by 
rbe einploymeut lor that purpose of actual 
surplus revenue. An addition was on 
the other hand made to tlu' debt by llie 
grant of votetl by parlia- 

ment for compensation to the owners of 
slaves in the British colonies who were 
emancipated by tlie act of 1888. The un- 
redeemed funded and unfunded debt 

^vliich existed on the 5th .laiinary, 1845, 
and the annual charge ihcrcoii, were as 
follows : — 

•5 per cent aiiiiuitios . £5 1 0 , 8( >8 , 9(5(» 

,, . 248,701,370 

•li ,, . 2, 030, 

,, . 433,74'.) 

Perpetual annuities 771,009,858 
Terminable annuities, 

4,025,210/., equal to 
an estimated capital of 07, 509 ,070 

Unfunded debt . . 18, 404 , 500 

Total of unredeemed 

^ debt £850,984,028 

The annual charge upon which was : — 
Interest on perpetual an- 

«nities £23,719,1^8 

Terminable annuities . 4 , 025 ,210 

Interest on unfunded 

debt 552,135 

Charge for management 94, 886 

Total charge £28,391,379 


The following tables show tlie state of 
the National Debt at difl'ercnt periods 
since 1827 ; 

1. Unredeemed Funded T)e1)t and Ter- 
minable Aimnitics in each of the follow- 
ing years, exclusive of the loan ruisedfor 
compensating the Colonial slave-holders : 


1827 

£777,470,892 

£2,010,7.54 

1830 

757,480,990 

8,297,875 

1834 

748,075,299 

4,028,777 

1840 

740,200,100 

4,012,140 


2. Amount and charge of the Pnhlic 
Debt, supposing the Terminable Annuities 
were converted into eciuivalent Perpetual 
Annuities : 

(’apitJil. Inf om'sf . 

1827 £822,778,347 £27,085,877 

1 830 811,278,253 25 , 984 , 893 

18.84 799,. 58.8, 378 25,500,285 

1840* 815, 250 , 034 25 , 994 , 702 

3. Funded and Unfunded Debt; also 
Funded and Unfunded Debt including the 
value in capital of the Termiiiahlc An- 


unities. 

■ 151)11104 and 
rufunded lleht. 

Debt 

and (lapit-alised 
Annui(ie.s. 

1827 

£805,028,742 

£8.50,. 825, 198 

1880 

784, 758.(540 

888,549,908 

18.84 

778,201 ,900 

829,109,978 

1840 

788,042,77.5 

8.87,521 ,084 

1845 

789,474,358 

8.5(5,984,028 


4. Annual Interest of the Unredeemed 
Funded Debt. 

1827 £25, .500, .820 

1880 24,102,200 

18.84 23, 003,. 502 

1840 24,283,940 

1845 23,7t9,U8 

The diminution of the annual burthen 
in the course of twenty-three? years, from 
1810 to 1889, was 3,1,50,710/., at which 
rate the total extinction of the debt would 
not he effected until tlie year 2o5.8. The 
slow progress made in this direction stands 
in’ striking contrast to the rapidity with 
which the load was accumulated, the en- 
tire diminution effected during twenty- 
three years of peace being scarcely equal 
to the additions made during some of the 

* Excluilinif the .Slave Emanripation r/>an, the 
iVibt an4 Annuities would have been 
and the Interest 25,314,971/. 
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individual years of the war. In 1844 a 
portion of the National Debt which 
amounted to 248,701,379/. on which 3^ 
per cent, was paid, was converted into a 
per cent, stock. This rate of interest 
is guaranteed until 18r)4, after which pe- 
riod 3 per cent, interest is guaranteed for 
twenty years. The immediate saving 
amounted to per annum. After 

1854, the annual saving wdll amount 
to 1,250,000/. 

It will he seen on comparing the above 
statements for 1815 ami 1845, that the 
terminable annuities increased from 
1,894,012/. to 4,025,210/. By the act 
48 Geo. III. and several subsequent acts, 
the commissioners for the reduction of the 
National Debt were empowered to grant 
annuities, eillKT for lives or for certain 
terms of years, the payment for such an- 
nuities being made in equivalent portions 
of permanent annuities, which were there- 
fore to he given np and cancelled. By 
this course, which it will be seen has been 
acted upon to some extent siiu’c the peace, 
some future relief will he obtained at the 
exptmse of a present sacrifice. This plan, 
provided it be not carried so far as to in- 
terfere with the onward progress of the 
country, through an overload of taxation, 
appears to be dictated by sound prudence. 
A part of the terminable annuities 
(1,294,179/.) will expire in IShO; in 
18G7 a further portion amounting to 
585,740/. will also expire; and after that 
time portions will rapidly fall in. “ If/" 
says Lord Congleton (‘Financial Itc- 
form,* p. 204) “all the loans which have 
been raised since the beginning of the 
war of 1 739 had been borrowed in annu- 
ities for ninety-nine years, their extinction 
would alreg^y have commenced.” Dr. 
Price obgB^s, that an annuity for one 
hundred is nearly the same in value 
as a perpetual annuity. 

If the above course of proceeding is 
justly characterised as prudent, what must 
he said of the scheme of a directly opposite 
tendency which was brought forward and 
partially carried info effect by the govern- 
ment in 1822^ When the measure for 
commuting half-pay and pensions 
usualj^ den^ljpated the “ dead weight ” 
^ that year, the annual 
which tho.se obligations 


amounted was about five millions. From 
year to year the public would have beeij 
relieved from a part of this burthen 
through the falling in of lives, until, ac- 
cording to the most accurate computa- 
tion, the whole would have ceased in 
forty-five years. The measure above 
alluded to was an attempt to commute 
these diminishing payments into an un- 
varying annuity of forty-five years cer- 
tain ; and the calculation which was 
made assumed that by the sale of such a 
fixed annuity of 2.S<)(),0(Kl/. funds 
might he procured enough to meet the 
dimisliiiig demands of the claimants. 
Only a part of this annuity was sold. 
4'he Bank of England purchased an an- 
nuity, payable half-yearly until 1857, 
for 58.5,740/., and paid for the same be- 
tween 1823 and 1828, in nearly equal 
(juarterly instalments, the sum of 
1.3,089,419/. For the sake of obtaining 
a partial vedief during those six years, tc* 
tile amount of 9;^ millions, we have thus 
had fixed npon the country for thirty- 
niru; suhse(iuent years an annual paymeiii 
of ,585,740/. It is not possible to allow 
that hotli the courses, so directly oppose^! 
to each otlier, could have been wke, 
W ithout iiu|uiring further into the.mat- 
tor, it may be said that the plan of taking 
a larg(*r burthen npon ourselves, . that we 
may relieve those who come aft;pr us, has 
at least the recommendation of^ being the 
most generous ; and considering that our 
successors will have had 
contracting of the debts, tli^Jo^then of 
which they will have to bear* it might 
also be said that such a course is the most 
just. /. ' 

Some saving has been jeffi^ted since 
1810 in the charges of mau;j|g^itoent. This 
saving was part of the hamih made by 
the government with thefi Bmik of Eng- 
land on the renewal ^ i|s charter in 
1833 and 1844, and m^ he considered 
as a part of the prie« ^aid by that esta- 
blishment for the prolongation of certain 
of its privileges. [BaSk, p. 20 7. J The 
functions intrusted to the Bank of 
land with reference to the National Debt 
do not extend to the transaction of any in3.t- 
ter connected with its reduction. Sin^’h 
business is placed the control of » 
body of comraissi^li^ who act (w 
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under the provisions of an act of parlia- 
%ncnt. This board is composed of the 
speaker of the House of Commons, the 
chancellor of the exchequer, the master 
of the rolls, the lord chief baron of the 
Court of exchequer, the accountant- 
freiieral of the Court of Chancery, and 
the governor and the deputy-governor of 
the Hank of l^ngland. The greater part 
of these commissioners do not Uike any 
part in the management of the business, 
the detiiils of which are attended to by 
permanent officers, viz. a secretary and 
coiuptroller-general, and an actuary, with 
an adequate establishment of assistants 
and clerks : the ultimate control is exer- 
cised by the chancellor of the exchequer 
for the time being, assisted by the go- 
vernor and deputy-governor of the Jjank 
of l^ngland. 

The Unfunded Debt consists chiefly of 
Exchequer Bills, and their use is explamed 
under the head Unfunded Deivc, 

NATIONS, LAW OF. [Intehna- 
TiONAJ. Law ; Law, p, 175.] 

NATURALIZATION, from the Latin 
Naturalist natural. “ If an alien be na- 
turalized,” says Coke ((k). Lit., 121), a), 
“he shall be to all intents as a natural 
subject, and shall inherit as if he liad 
been born within thej king’s legiance.” 
[Ai.legiance.] This rule however is 
subject to some limitations, which are 
stated in the article Alien, p. 102. The 
policy of naturalization is discussed in 
the article Citizen, p. 511. 

Formerly there could be no natural- 
ization excepf by act of parliament, but 
a new statute (7 & 8 Viet. c. (JO) has 
facilitated naturalization, and made some 
other alterations in the law relating to 
aliens. The act repeals the clause of 
I Oeo. I. c. 4, which enacted that every 
Naturalization Hill should contain clauses 
to the effect that no person naturalized 
should be a member of the Privy Coun- 
J'flj or of either house of Parliament, or 
hold any office, civil or military, or be 
capable of holding grants from the crown, 
of ;Jands, tenements, or hereditaments, 
fffher ill his own name or by any person 
trust for him. Hy the 7 & 8 Viet. c. 
^ person born out of her majesty’s 
dominions, of a mother who is a natural- 
subject of the United Kingdom, is 


rendered capable of taking real or per- 
sonal esUitc, by devise, purchase, or in- 
heritance ; and an alien who is the sub- 
ject of a friendly slate may take and 
hold every species of personal property, 
except chattels real, as fully and ef- 
fectually as natural-born subjects. The 
subject of a friendly state may also, for 
the purpose of residence or oceiipalion, 
cither by himself or his servants, hold 
lands, houses, or tenements for any term 
not exceeding 21 years; and may enjoy 
tlic same rights, remedies, exemptions, 
and privileges (except the right of vot- 
ing at elections for members of parlia- 
ment) as if he were a ivatnral-horn sub- 
ject. An alien woman married to a 
natural-born British subject becomes na- 
turalized by such marriage. Such of 
the provisions of the following Acts which 
are inconsistent with the Act 7 & 8 Viet, 
are repealed: — 12 & 18 Win. 111. c. 2; 
I Geo. 1. scss. 2, c. 4; 14 Geo. III. 
c. 84. 

Under the Act 7 & 8 Viet. c. 66, an 
alien wlio comes to reside in the United 
Kingdom with a view of settling, may 
by the following course obtain nearly 
all the rights of a natural- born subject. 
He is required first to present a memo- 
rial to the secretary of state, containing 
a statement of his age, profession, trade, 
or Other occupation ; the length of time 
he has resided in this country, and the 
ground on which he seeks to obtain any 
of the rights of a British subject; and 
praying for a certificate, whicli must be 
granted before further steps can be taken. 
The certificate, granted by the secretary 
of state, recites such parts of the memo- 
rial as, after due investigation, are found 
to be true and material, and this instru- 
ment confers upon the applicant the 
rights and privileges of a British subject, 
except the capacity of being a member 
of the privy council, or a member of the 
houses of parliament, and except the 
rights and capacities (if any) specially 
excepted in and by such certificate. 
The certificate must be enrolled in the 
court of chancery, and witliin sixty days 
after its date the memorialist must take 
and subscribe an oath of allegiance. 
The course of proceeding to be adopted 
by aliens wishing to become naturalized 
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is left, so far as details are concerned, to 
the secretary of state, and the fees arc 
fixed by the Lords of the Tn^asury. 
Persons who w(n-e naturalized before the 
passing of 7 8 Viet. c. GO, and who 

had resided in this country for five 
successive years, are declared to be en- 
tith d to all rights conferred by the Act. 

The nunil)er of foreigners naturalized 
previous to the passing of 7 & 8 Viet. 
did not on an average exceed seven or • 
eight a year, and the number wfio ap- 
plk‘d for letters of denization did not ex- 
ceed twenty-five annually. 

NATIJIIK, LAW OF. [Law, p. 175.] 

NAVKLYriON LAWS. [Ships.] 

N A V Y, HKI'riSU. 'I'he Saxons took 
advantage of the rich harvest opened to 
all who would attairk the Fonian pro- 
vinces by sea, and ravaged the coast to 
such an extent as to obligt* the liojuans 
to establish a fleet in the lOnglisli (Chan- 
nel to repel them. jVftcr the Saxons had 
been long in possession oi England, they 
lost their naval arts, and in their turn 
became a pixy to the constant atlacks of 
the Sea-kings and other pirates. We 
have no record of the size or number of 
the vessels MLieh sustained so many con- 
flicts with the Danes in the ninth eenlury. 
Alfred the Great was the founder of the 
English navy, lie first perceived the 
necessity of a fieet to protect the coasts 
from the swarms of pirates in the northern 
seas. A slight advantage gained by some 
ships of his over the Danes, in 87G, in- 
duced him to build long ship.s and galley.s, 
which, as his countrymen were not com- 
y^eteiit to manage them, he manned with 
such piratical foreiguers as lie could en- 
gage. After he had driven out the 
Danes, he applied his talents to improve 
his ships, and built vessels higher, longer, 
and swifter than before, some rowing 
thirty nai ug l^ ^ oars, otliers more. Ethel- 
red niade^^^w that whoever was lord of 
.*110 hydes of land should furnish one 
vessel for the service of the country. 

William the Conqueror established the 
Cinque Poits, and gave them certain 
privileges on condition of their furnish- 
ing 52 ships for 15 days in case of emer- 
gency. claimed for England 

tUe^, 50 verviaB^of the seas, and declared 
i^i air|iigp|^longing to foreign nations 


which should refuse to strike to the 
Jlritish flag should deemed fair and 
lawful prize. In the year 12‘K‘}, an 
English sailor having been killed in a 
French port, war ensued, which it was 
agreed to settle by a naval action, which 
was fought in the middle of the Channel, 
and the English, being victorious, carried 
off above 250 sail. In 1340, when King 
Edward III. with 240 ships was on his 
voyage to Flanders, he fell in with and 
completely defeated, off Sluys, the French 
fleet of 400 sail, manned with 40,0t)o 
nun. The same king blockaded Brest 
with 730 sail, containing 15,000 men. 
Many of the ships composing these fleets 
were Genoese and Venetian mercenaries, 
hut they must have been very small, and 
the numbers of ships and men are pro- 
bably exaggerated. The ships at this 
time were not royal ships. I’lie several 
towns were required to furnish their con- 
tingent. In 1338 Edward 111 ., wanting 
ships for the defence of the kiugdoni, 
co)nmaiided Bristol to furnish 24 vessels, 
and laverpool one small one. In 134^ 
Bristol contributed 22 ships G08 
mariners, and London 22 ships and 602 
mariners, Henry V. had something of a 
navy, for we find among the iii^ecords in 
the Tower a grant under his^hand of 
annuitii's to “ the maistres of 'certaine of 
our owiie grete sliippes, carrakj^S, barges, 
ami ballyngei’s.” Henry Vl^iVwho suc- 
ceeded in 1185, seems to h^;^ 4bcen the 
first king who thought of ijSIpviding a 
naval force which might be^^all times 
ready for the service of state. He 
built the Great Harry, projjerly speaking 
the first ship of the royal navy ; she cost 
15,001)/., and was accidentally burnt in 
155.3. Ilenry V 1 11. perfected the designs 
of his father. He constituted the Ad- 
miralty and Navy Office, established the 
Trinity House, and the dockyards ot 
Deptford, Woolwich, and Portsmouth; 
appointed regular salaries for the ad- 
mirals, captains, and sailors ; and made 
the sea service a distinct profession. 

The ships of. this period were highi 
unwieldy, and narrow ; their guns were 
close to the water? and they had lofty 
poops and prow®, like Chinese junks, in- 
somuch that Sir Walter ilaleigh . informs 
us that the a goodly ship 
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of the largest size, by a little sway of the 
ship in casting about, Iier ports being 
witliiii 1 () inches of the water, was over- 
set and sunk.” This took place at Spit- 
head in the presence of the king, and 
most of licr officers and crew W’cre 
drowned. The Henry G race de Dieii, the 
largest ship built in the reign of Henry 
MIL, is said to have measured above 1000 
tons. At the death of Henry V HT., the ton- 
nage of the navy was 12,000 tons. Kliza- 
l)v.*ili increased tlie navy greatly. The fleet 
which met the Spanish Armada numbered 
I7<i ships, manned by ILOyO men; but 
these were not all “shij)pes royal,"’ for 
she encouraged the merchants to build 
large ships, which on occasion were con- 
vened into ships of war, and rated at .^0 
to loo tons more than they nu'asurcd. 
She raised the wagt.'s of seamen to to 
shillings per month. Signals were lirst 
used in this reign as a means of commu- 
nication between ships. In lOO.M the 
navy had 42 ships, measuring 17,000 
tons. In the reign of James 1. lived the 
first aide and scientific naval architect, 
Phineas Pett, and the king hud the good 
sense to encourage him. Pett introduced 
a better system of huilding, and relieved 
tho ships of much of their top-hamper. 
l'<*f()re the civil wars broke out, Charles 1. 
iuiilt the Sovereign of the Seas, of 100 
guns, and measuring 1037 tons, lii this 
icign the navy was lirst divided into 
nites and classes. Cromwell found the 
navy much reduced, but his energy re- 
stored it, and he left 15 1 sail, measuring 
57,1)43 tons, ofihvliicli oiic-third were two- 
fleckcrs, Cromw’ell first laid before par- 
liaiueiit estimates for the support of the 
^uvy, and obtained 400,000/. per annum 
lor that purpose. '^I’he navy flourished 
under C’harles H., with the Duke of 
York at its liead, assisted by Samuel 
Pepys iu secretary, until 1073, w'ben the 
uuke’s inability to take the test oath 
caused his retirement, and the king’s 
pecuniary difficulties leading him to 
ycglect the navy, it fell into decay. The 
Ibike of York was recalled to his post ill 
1081, and at his accession in the follow- 
|ug year there were 179 vessels, tn'easur- 
jog 10,3,558 tons. James II. on coming 
^ took active measures fdr the 
restoration of tlie navy; he suspended 


the Navy Board, and appointed a new 
commission, with which he joined Sir 
Anthony Deane, the best naval architect 
of the time, who essentially improved 
the ships of the line by copying from a 
French model. Four hundred thousand 
pounds per annum were set apart for 
naval purposes, and so diligent were the 
commissioners that at the Ke^ olutiou the 
fleet was in excellent condition, with 
sea stores complete for eight mouths for 
each ship. I'he force was 1 54 vessels, 
carrying 0930 guns and 42,1)00 men, 
whereof nine were first-rates. 

King William immediately on being 
placed on the throne went to war with 
France, whose navy was then very 
powerful; in 1081 it consisted of 179 
vessels of all sorts, carrying 7080 guns, 
besides 30 galleys. An act was passed in 
his second year, for huilding 30 ships, to 
carry 00, 70, and 80 guns respectively, 
’riie dockyard at Hamoaze, out of which 
has since grown the considerable town of 
Devouport, whicli now retui nstwo mem- 
bers to parliament, wa.s tJien established. 
Queen Anne found at her accession the 
navy to consist of 272 vessels, measuring 
159,020 tons, hut this estimate includes 
hulks, hoys, and other vessels not carry- 
ing guns. All measures adding to the 
strength and efficiency of the navy were 
exceedingly ptn)iilar during this reign. 
At the deatli of Anne in 1714, the num- 
ber of ships was less, hut the tonnage in- 
creased, being ships 198, guns 10,600, 
Ions 150,640. The parliamentary vote 
of that year was 245,700/. and 10,000 
seamen and marines. During the first 
four years of George I. large sums were 
voted for the extraordinary repairs which 
were rcipiired after the long war. A 
new establishment of guns also avus or- 
dered in this reign. The navy remained 
stationary till the year 1739, when hos- 
tilities commenced against Spain, and 
the navy was augmenteil, particularly in 
the smaller classes, and the dimensions 
of several classes were enlarged. War 
broke out with France in 1744, at which 
j)criod there Avere 128 sail of the line. 
At this time all prizes taken by the king’s 
ships went declared to be the property of 
the captors. In 1747 a naval uniform 
was first established. The navy increased 
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vastly during this war, in which 35 sail j 
of the line were taken or destroyed by 
the English. George III. at his acces- 
sion found the navy to consist of, 

Ships of the line 1*27 ) . 

Shi^ of 5(1 guns [n*easunng 021,104 

and under. .198) 


tons. 


The vote for the year 17 GO was 43 >,G‘29/. 
and 70,000 seamen and marines. In the 
short war of 17G2, ‘20 sail of tlie line 
were added to the navy, and at the end 
of the American revolutionary war it was 
composed as follows : — 


Sail of the line. 1 74) 
Under .... 203) 


about 500,00(J tons. 


The navy was kept in a high state of 
preparation, and wlien, on the 1st of 
February, 1793, the French republic de- 
clared war against England, this country 
was not unprepared. A period now 
commences in which the gigantic efforts 
made by England, and the protection 
necessary for a large mercantile marine, 
raised the British navy to such a height 
as to enable it single-handed to maintain 
the sovereignty of the seas against all 
other navies combined. Sir (Charles 
Middleton, afterwards Lord Barham, 
had, when comptroller of the navy in 
1783, established the regulation that a 
great proportion of stores, sails, See. 
should be laid by for each ship in ordi- 
nary; so that in a few weeks after the 
declaration of war there were 54 sail of 
tlie line and 14G smaller vessels at sea. 
The vote for the service of the navy was 
5,525,331/., 85,000 seamen and marines. 
The navy of France had never been so 
powerful : it amounted to above 200 
vessels, of which 82 were of the line and 
71 in additioa^ere immediately ordered 
to be built^^lie English had about 1 1 5 
sail of thcdihe fit for service, but the 
majority of the French ships were larger 
and finer, and carried heavier guns on 
their lower or principal battery. The 
following abstract will show the losses on 
both sides up to the peace of Amiens, 
exclusive of thq casual losses 

Capturtid. Destroyed, 

lie line .5 

. 37 9 


Captured, DestroyeJ. 

French ships of the line .32 li 


Dutch 

do. 

18 

0 

Spanish 

do. 

G 

5 

Danish 

do. 

2 

0 



58 

IG 

French smaller vessels 

2GG 

44 

Dutch 

do 

G2 

G 

Spanish 

do 

57 

10 


Total . 

443 

7G 


This estimate does not include 807 priva- 
teers, chiefiy French, taken and destroyed. 
Of the above, .50 sail of the line and 91 
under that size Avere added to the British 
navy. 

During the peace of Amiens prepara- 
tions for war were actively oontiniied on 
both sides, and the declaration on the 
part of England v as made in the month 
of May, 1803 , at which time the navy 
was of the following force, as compared 
with 1793: — 

Sliips of liiK*. Under. 'fons, 

1793 . 153 .411 . -402,565 

1803 . 189 . 781 . 650,970 

Notwithstanding the apparent increase, 
there were not so many line-of-battle 
ships fit for sea at the latfitar as at the 
former pi‘riod by about ten.,;^ The Freneh 
force in serviceable linc-of-pattle ships in 
March, 1803, was G6, th^ British ill- 
During this war there Mire employed 
from 100,000 to 12O,OO0&seamen and 
marines till 1810, when number av as 

increased to 145,000. Ti^'e were about 
100 sail of the line, 1.50'. frigates, and 
above 200 sloops, beside^ small armed 
vessels, amounting in the. Whole to about 
,500 sail of pendants coiisfintly cmplo}e<l- 
The following abstracK^iows the losse*' 
on each side during the war : — 

Captured, Ilestreje*!- 

British — Ships of line. 0 0 

Under . . 83 7 


l: 

83 

7 

Enemies* — Ships pf Hne 
Uud^ . . 

55 

79 

14 

23 


134 

37 


. 42 


9 
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of which 33 sail of the line and C8 under 
were added to the British navy. 

In (George 11 1. ’s reign the dockyard of 
Peiuhroke was established. 

The following table will show the 
force of the Hritisli navy at three dis- 
tinct periods: the breaking out of the 
French revolutionary Avar; a few years 
!,ul)se(|uent to the peaci^ ; and in 1839. 

'I'iie Parliamentary votes for the navy 
forthe year 1 845-0 amounted to 0,930, 190/. 
[Minri’ARV Foma:, p. 3.34]; and they 
:nv to be increased for 1840-7. 

I'he parliamentary vote for the service 
of the navy, 18.39-40, was as follows: — 


Officers . 3,400 
Petty do. 3,998 
Seamen 12,840 


20.244 
Marines 9,000 

29.244 


For the ef- 
fective £ 
service 3,492,132 
For the non- 
ellective 

service 1,488,221 
Other de- 
partments, 
viz., con- 
victs and 
traiKsport 

of troops 217,158 
Total charge 5,197,51 1 




17 

93. 


1820. 

18.39. 


4 1 




c 









o 








o 




U VTM. 

3? 





c* 




Li' 




g 

2 



S 

a 

bo 


S , 





S 

j? 


.5 


g 

? 

a 


S 





c 

4 

’2 


o 


13 

d 

Q 


1 




« 

cS 

- 

a 

K 
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First .... 

1 

2 

2 

5 

2 

14 

7 

23 

4 

14 

9 

24 

Si'coiid . 

4 

12 

5 

21 

1 

8 

12 

21 

5 

10 

11 

26 

Third .... 

21 

70 

5 

99 

11 

99 

o 

83 

15 

31 

2 

48 

Of the Llhe , 

29 

84 

12 

122 

14 

91 

22 

127 

24 

55 

19 

98 

Fourth , 

7 

5 

.3 

1*15 

7 


< 

21 

2 

15 

2 

10 

Fifth .... 

35 

44 

3 

82 

14 

97 

25 

109 

8 

53 

8 

99 

i^ixth .... 

15 

20 

, , 

35 

14 

7 

18 

i 39 

21 

3 

4 

28 

Sloops 

^tca in -vessels 

34 

13 

2 

49 

49 

92 

1 34 

145 

45 

130 

10 

4 

13 

U) 

98 

44 

Oiiii-hrigs,] ♦ 












Cutters . J 

18 

• • 

• ♦ 

18 

15 

11) 

2 

27 

t45 

9 

12 

99 

fii and Total . 

jl35 

169 

20 

321 

113 

244 

108 

465 

175 

149 

98 

392 


The ijcval force of Great Britain and classes in commission was 234 ; 84 of 
other eountries in 1845 is shown under which were steam-vessels. The horse- 
^huTARY Forck. On the 1st January, power of 8 steam-frigates exceeded 5000. 
the number of ships of all classes The number of men and boys voted for 
sizes in the British royal navy was the financial year 1 845-9 was 29,0(M) sea- 
exclusive of revenue vessels, which^ men and boys, and 10,500 iriarines. 

Were 72 in number. The number of all Until the Kestoration there does not 

* 1 7f>.3 thf^ fourth-rateg on two decks formed part of tJie linr* of h.ittle. 

t or steam-vessely only seven appear to be ad.npl.ed for \v.ir; the remainder are employed 
tarryin^f despatches, troops, &c. Tliere are besides ;i(> sfeamf^rs, not entered here, which are 
hi the packet -service in Great Britain. 

there are also 23 sloops fitted for foreign -packets, wlioso station in 1839 was at Falmouth. 
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appear to have been any precise division 
into classes ; nor have we any account of 
the armament of ships; at that time 
certain ships were ordered to be built to 
carry the following : — 


I^8c*rif)tlnii of ] 

Ist Rate. 

Snd Rate. .‘Inl Rate. 

(inns. 7 

HO 

000 men. 

410 men. 

Cannon "42 piidrs. 20 

. , 


Demicamion— 32 

pounders 

• . 

20 

20 

Cnlveriiis — 18 

pounders 

. 28 

20 

, , 

Ilenii do. ™ 1 2 

pounders 

. > . 

, . 

20 

Sakers — 0 pndrs 

28 

20 

. . 

Forecastle . 

. 4 

. . 

4 

Quarter-deck 

. 12 

10 

10 

.3-poundcrs . 

, 2 

2 

4 

7'otal number of 

Guns . . 

100 

90 

70 


There was, however, no uniformity 
preserved; and in 174.5 a committee was 
appointed, which recommended certain 
changes in tJie rating and arming, wliich 
however were not adhered to any more 
than the former systems. At the peace 
the Boanl of Admiralty represented this 
to the Prince Regent in a memorial. 
The ])reseiit estahlishment of rates and 
classes was fixed l)y order in council, 
February, 1817:— 

Class I, — Rated sliips; 

First-rate, comprising all three- 
dccked ships. 

Second. Clue of Her Majesty’s 
yachts, and all two-decked sliips 
whose w’ar-eomplcments consist of 
7(K) men and upwards. 

Third. Her Majesty’s other yachts, 
and a^. ships whose complements 
(ioo to 700. 

FourtnP Ships whose complements 
are from 400 to (100. 

Fifth. Ships whose complements 
are from 250 to 400. 

Sixth. Ship.s under 250. 

Class II. Sloop.*? and homl> vessels. 

All such vessels as are commanded 
by a commander. 

Jplass.l^tfi^Vll other smaller vessels, 
j^g^^^^Hwiinmandcd by lieutenants 


Great improvements have taken place 
in the size and form of the British shij)s, 
as well as in the arrangement of the 
materials composing them, especially dur- 
ing the present century. As France and 
Spain enlarged their ships, the English 
were obliged to do the sanie ; while from 
many of their ships added to the English 
navy we greatly improved our models. 
The following view of the increase of 
the size of first-rates will demonstrate* 
tliis jioiiit : — 


Year. 

Tonnage of First-llatos. 

1077 . 

. 1.500 to 1000 

1720 . 

. 1800 

1745 . 

. 2000 

1795 . 

. 2350, the Ville de Paris.' 

1808 . 

. 2010, Caledonia. 

183!) . 

. 3100, Victoria, and seve- 


ral others. 


There is now a frigate, tlie VerBOU, 
of greater tonnage? than the first-t^t^- of 
1715, of 2081) tons, and 50 guns. ; , . ,,, 

Sir Robert Seppings, late survlj||i1P' of 
the navy, introduced the circular jijdw aiul 
stern, the system of diagonal 
or bracing, wlierehy the strenPf||! and 
durability of our sliips are so ir^^Snselv 
inereas(‘d; the method of scar, short 
pieces, by which the delay anel^p^cultv 
often attendant on the proj M mng of 
crooked limber are avoided; ^^pnakiug 
frigate-timber applicalde to t^^ uildiii.tr 
of iinc-of battle ships, by tfl|pW of it 
cireuUir coak, or dowel, instea^l^ chook'^- 
i thereby effect ing a saving of about 
in the building of a 74-gun ship, and 
the use of iron knees, by wliich la' 
effected an immense saving of timber and 
space. 

Sir W. Symonds, the present surveyor, 
has effected a still further economy of 
space by removing the chocks behind tin* 
iron knees, and using metal diagonal braco*^ 
instead of wood. In latter years 
various naval architects. Sir K. 
pings, Captains Hayes and Symonds, 
R.N., and Professor Inman, have beea 
permitted to try their respective systemic 
in various (‘xperimental squadrons, com* 
posed of vessels huilf under their diio^' 
tions; and althouglSi .;inany opinions m 
held as to the of each, there 

be but one with to the 
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advantage arising to the science of naval 
architecture, so long neglected. A school 
for shipwright apprentices was established 
at Portsmouth, wdiich, after producing 
more t)lhcers than could be provided for, 
was broken up. Our ships, those at least 
built of oak -for we have not yet worn 
out a sliip built bf teak — do not seem to 
be as durable as in former times. The 
j’oyal William, of 100 guns, which bore 
the Hag of Richard Bickerton at Spitliead 
in IS 13, and was shortly after broken up, 
was built in the year 1711). The Sove- 
reign of the Seas, built in 1037, was 
repaired iu 1084, W’hcn all the ancient 
timber was so hard tliat it was dilfienlt 
to work it. It was the practice in the 
north of England, and in Statfordshire 
especially, to bark timber standing, and 
j to let it remain in that state for a time to 
I season. The Sovereign of tin* Seas was 
built of such timber. The Achilles, OO, 
was built by contract in 1757, of timber 
liarhed iu the spring tind felled iii the 
iiext winter: she was docked in 1770, 
and found exceedingly sound, and was 
sold in 1 784, because she w^as too small for 
Hne-of-battle. The Hawke sloop was 
• hnilt in 17D3. Half of this vessel was 
Imili of timber barked in 1787, and felled 
‘in 1700; the Other half of timber felled 
111 the usual manner from the same soil 
^nd iieighlxmrbood. In 1803 she was so 
I'cayed that she was taken to pieces; 
I'nth sides appear to have been e(|ually 
‘Iccayed. 

file government of the navy is vested 
in the lord-bigh-ndmiral, which ollice has 
in commission since the b’evolution, 
the exception of two short jieriods, 
10)7-8 and 1827-8, wlnui it was held 
'-‘^pe^' lively by Prince George of Den- 
‘ijark and William IV. when duke of 
Varerice. At present the Board con- 
of a First Lord, who is a. meniber 
l*’l tiki cabinet, and five junior lords. By 
Jl'cir orders all ships are built, sold, or 
mokeri up • commissioned, employed, and 
otf. ' All appointments and pro* 
are made or approved by them ; 
^11 honours, pensions, and gratuities arc 
Sn allied on their recommendation. All 
ders foi- tlk* payment of naval m me s 
made by them; they prepare ™e 
estimates, and lay them before 


parliament. The civil departments of 
the admiralty are directed by the sur- 
veyor of the navy, accountant-general, 
storekeeper-general, comptroller of victu- 
alling, ami physician-general. 

The navy is composed of two bodies of 
men — seamen and marines. 

There are commissioned, warrant, and 
petty officers. 

The commissioned officers are flag- 
officers, captains, commanders, and lieu- 
tenants. 

Flag-officers are dividixl into the fol- 
lowing classi's, and rank and command 
in the order here following; — 

Admirals of the fleet. 

Admirals of the i‘ed, white, blue squad- 
rons. 

Vice-admirals of the red, white, blue 
scpiadrons. 

Rear-admirals of the red, white, blue 
squadrons. 

^’l^e^e are superannuated and retired 
reav-admirals, who enjoy the rank and 
pay, but do not rise. 

'Fhe admiral of the fleet, when in 
eominand, bears the union flag at the 
maiii-top-gallant-inast. "J’he otlier flag- 
officers bear a scpiare flag of the colour 
of their scpiadron at the main, fore, or 
mizen top-gallant mast, according to their 
rank. 

'Fbe flag-offieer holding the chief com- 
mand of a lleet or S(iuadron employed 
within certain geographical limits, termed 
a station, is called a commander-in-chief. 
Ho is responsible for tiie efficiency and 
conduct of the lleet under his orders ; he 
disposes of the vessels composing it in 
sneh muiiner as will be most advan- 
tageous for tlie service ; but without some 
especial necessity he is never to send one 
beyond the limits of his station. All 
v'^acaneies in ships idcr hi de .vhich 
are caused by death or dismissal from 
the service by the s(*iitence of a court- 
marl ial, are in his gift. As to the various 
officers of the navy see Admiral, Cap- 
tain, 8ic. 

* On the 1st Jaiiivary, 184(;, the miinhcT 
of officers of the royal navy v\^as as fol- 
lows': — Flag, irj4; captains and retired 
captains, 7<ir>; commanders and retired 
commanders, 1137; lieutenants, 2528; 
murlae officers, 741 ; masters, 432 ; modi- 
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cal officers, 970; pursers,*485 ; naval in- 
structors, 4G; chaplains, 97 ; mates, 172; 
second mates, 129; acting assistant sur- 
geons, r)9; qualified clerks, 210 : total 
7985. 

'I’lie crew of a ship consists of petty 
officers, able seamen, ordinary seamen, 
landsmen, boys, and marines. In tin>e 
of peace the whole crew are entered 
voluntarily ; during war, men are liable 
to impressment. The following persons 
are exempt from it, and no seaman can 
be impressed except by an officer having 
a press- warrant : — 

Masters of merchant vessels ; 

Mates of those above 50 tons ; 

lloatswains and earpeiiters of those of 
100 tons and upwards ; 

Men belonging to craft of all kinds 
employed in the navy, victualling, ord- 
nance, excise, customs, and post-ollice; 

Watermen belougiiig to the insurance 
offices in London and Westminster; 

All men above 55 or under 18 years of 
age; 

Apprentices not having used the sea 
Ixjfore the date of their indentures, and 
not more than three years from the said 
date ; 

Landsmen not having served at sea 
full two years ; 

llarpooiiers, rnie-maiiagers, stecrers, 
and all .seamen and mariners who have 
entered tlie Greenland and southern 
whale-fisheries. 

The best seamen are rated petty officers 
by the captain ; they are of two cl.-isses, 
distinguished by a crown and anchor for 
the first class, and an anchor for the 
second, worked in white cloth upon the 
left arm ; they have an inert'ase of pay, 
and are not atti^mable to corporal punish- 
ment whil^lgUng that rank. 

There l’s^fef)ply of l)oys to the navy 
frohi the asylum at Greenwich anti from 
the Marine Society, but many more are 
brouglit Into the navy by volunteering. 
Every ship, according to her rate or class, 
bears a certain number of marines as part 
of her complenieiiL [Maiuxi:?.] 

, For the due maintenance of discipline, 
the captain. «r .commander of every ship 
or vessel is isy^^l^rised to indict corporal 
seaman, marine, or 
traritwt under his hand. Courts- 


martial are ordered by the Admiralty 
and commanders-in-chief. 

The idea of establishing an hospital 
for infirm and disabled seamen originated 
with Mary, wife of William III., anil 
Sir Christopher Wren was employed ti 
build an additional wing to Greenwicli 
Palace. The king gi’aiiteil 200()Z. a yeai 
towards it, large subscriptions were added 
by noble and wealthy persons, estates 
were willed to it by individuals, all mari- 
ners were made to subscribe (Ui. \m 
month, forfeited and unclaimed prize- 
money, and various grants were given, 
The forfeited estates of the Earl of Der- 
wentwatcr, the net rental of which v 
now between 8i),()()0/. and 10 , 000 /. a year 
were given. 'I'he ri* venue of the hospital 
is about 150 , 000 /. a year. Tlie establish- 
ment consists of a governor, a lieutenant- 
governor (both llag-ollicers), four cap- 
tains, and eight lieutenants, residing in 
the hospital. There are about 2710 in- 
pensioners, and 120 matrons and nursev 
all of whom must be seamen's widows. 
The following is the scale of pensions 
for officers and seanieii wounded -an'i 
worn-out in the service :~r 

Pc‘r An. 

£. S. £. S' 

For an admiral, from 300 0 ^ 7(H) » 

„ captain (wounds) 250 Oj Loss 1300 (' 
„ commander „ 150 0/ of 2 t o( 

„ lientenant „ 91 5(liijflbj 9l -■ 

Marine officers, as in the J^Tiny* 

Every mate, second inasterj*-= assistiiiit' 
surgeon, midshipinun, master’s, tissisturt- 
navrd instructor, clerk, and vofuntecr ot 
the first and second class, from bv. 

2.S'. (id. a day, according to the nature anu 
degri.'c of the injury. 

lloatswains, gunners, carpenters, ana 
eiigiiioers, when unfit for further senice? 
receive a superannuation allowance cl 
3/. a year for each year they served ij’ 
a ship in commission, and 1/. a year caci* 
year in ordinary, and a further snin ct 
from 1/. to 15/. a year may be added h' 
the Admiralty. They retain besides ai>y 
pension for servitude as a petty-officei’ i' 
which they may be entitled, and ^ 
wougds from 1 ,5/. to .50/. year in ad’ ’ 
tioii fo all other pensions;. 

. Every other petty.-officlti seaman^ id 
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rine, iiiid boy, shall receive for wounds 
Voni ijd. to 2s. a day’; and every able 
;e‘aman for twx*iity-oue years’ servitude, 
•eckoiiing from the a^e of twenty, from 
!()(/. to l.s. 2(1. a day; if discharged from 
infirmity after fourteen years' service, 
from ikl. to 9^7. a day ; and under four- 
teen y(?ars’ service, if discharged from 
disability contracted in the service, from 
:]<L to iid. a day, or a gratuity in lieu, of 
1/. to 1 8/. Tf a man become totally blind, 
!ie shall have Ik/, a day added to any of 
the al)ovt‘. Ordinary seamen receive 
thr ('-fourths, landsmen two-thirds, boys 
half the able seamen’s pension. Marines, 
iiS able seamen. 

(■f'rlain petty and non-commissioned 
flicers receive, in addition to the above, 
otluir ullowaiiccs. 

Persons discharged with disgrace, or 
hy sentence of a court-martial, are not 
eiilithid to a pension. f)n a ship being 
Vaid-olf, the eapttiiii may recommend 
any pctty-oflic(T or seanuui, non-coimnis- 
sicmed officer or marine, for the medal 
and gratuity for invariable gwnl con- 
duct ; 15/, for first-class pctty-oflicers 
nd Serjeants, if tliey have served as such 
I'u years, 7/. to sccond-class petty-oHiccrs 
nd sojeants who have served as such 
I seven years, and 5/. to able seamen and 


nun 

I’liies. 



'\ 

Hie widows of officers 

; who are 

left in 

■isl 

ressed circimi stances, 

receive p< 

'iisioiis 

'll 

tile following scale, ui 

iider the i 

regula- 

ioi 

is and at the discretion of the 

Hoard 

'f. 

idriiirulty : — 




# 


Per All. 

I 

1 

P lag-officer 

. , 

£120 

1 

Pet i red rear-admiral 

. • 

100 

1 

Captain, three years’ 

standing 

90 


„ luidm* three 

years . 

80 

^ 1 

( oimnamUT 

70 

S 1 

i^\i])eranmialcd commander 

60 


Pbysician 


60 

^ i 

i lieutenant 


50 


Master . . 


40 


Chaplain 


40 


Surgeon 


40 


1 Putter , . 


40 


1 Assistant-surgeon 


36 


fhe amount paid in pensions to ollicers 
'^5 ^<nimls and good' service, to widow„ 
officers, widows and relatives of officers 


5 ] 

slain, and the ojut-pensioners of Greenwich 
Hospital, is 521,572/. 

Abstract of Pensions paid to the Navy. 

Good-service pensions . . £*4,"150 

Commissioned and warrant offi- 
cers .... 81,019 

Widows and relatives of officers 
slain .... 11,786 

Widows of naval officers . 172,381 
Widows of marine ditto . 10,356 

Compassionate fund . . 1-1,000 

Out-pensions of Greenwich Hos- 
pital .... 227,000 

X*521,572 

There is a Naval College at Ports- 
mouth. 

There are two schools at Greenwich, 
called the Upper and Power Schools. 
The Upper School comprises two classes: 

1st. One hundred sons of commissioned 
and wardroom warrant-officers of the 
Koyal Navy and marines. 

2iid. 'Phree hmulred sons of officers of 
the above or inferior rank, of private 
seamen and marines who have served or 
are serving her Majesty, and of officers 
and seamen of the merchant service. 

They are admitted from eleven to 
twelve years of age, under certain regu- 
lations, and are sui)ject to the same disci- 
pline, diet, education, clothing, and des- 
tination. The term of education is three 
years, at tlie expiration of which, or 
sooner if the course of education be com- 
pleted, they are sent to sea in the (jueen's 
or merchant service, or otherwise dis- 
posed of, as may he determined on. 

The Lower School consists of -PK) boys 
and 200 girls, the children of warrant 
and petty officers, seamen, and non-com- 
missioned officers and privates of ma- 
rines, who have served or are serving, or 
have lost their lives in the service of her 
Majesty. 'I'hey are admitb'd from T*iiK* 
to twelve years of age, and quit at four- 
teen, the boys being sent to sea, and the 
girls put to trades and household service ; 
any unprovided for at fourteen arc sent 
to their parents. Any hoy may be re- 
moved from this to the Upper School on 
obtaining a presentation, if not inori? tlnin 
twelve years old, and possessing ehaj’»ete.v 
aild Abilities. 
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In 1744, as already obse^jvx'd, all prizes 
were declared to be the property ol' the 
captors ; the scale of the distribution of 
prize-money was fixed by order in coun- 
cil, Feb. 3, 183(5. 

When any ship of the Royal Navy 
carries bullion or jewels on freight, the 
captain or commander is allowed a per 
centage, regulated by the queen in coun- 
cil, as compensation for the risk and 
charge, oue-iburth part of which is given 
to Greenwich Hospital, one-fourth part 
to the commandcr-in-chief, if he shares 
the responsibility, and the otlier half to 
the captain. 

Officers settling in the colonies are al- 
lowed a remission of the purchase-money, 
in amount from IDO/. to 300/., accord- 
ing to their rank and length of service. 
[E3IIGUATION, p. 828.J 

( Keference lias been made to Derrick’s 
Memoirs of the IHse and l^ro(/ress of the 
Royal Aavy ; James’s jVacal IJistonj ; 
Sir W. Raleigh’s Essajj on the Invention 
of Shippimj ; Sharon I’urner’s Hist. 
Anglo-Saxons ; Harrow’s Life of Lord 
Ansdn ; and various olficial papers.) 

NE E'Xl'AT REGNO, the name of 
a writ which issues out of (’hancery on 
the application of a party complainant, to 
prevent his debtor from leaving the 
realm. I’he writ is directed to the 
sheritf of the county in which the debtor 
is ; and after reciting that “ it is repre- 
iis^iited to the king in his Chancery on the 
*^^rt of the complainant against the debtor, 
the. defendant, that he the sai<l defendant 
is greatly indebted to the said complain- 
ant, and designs quickly to go into parts 
beyond the seas (as by oath’ made on 
that behalf appears), which tends to the 
great prejudice and damage of the said 
complainant,” commands him to “cause 
the said debtor to give sufficient bail or 
security, in the sum of /., that he 

will not go, or attempt to go, into parts 
beyond the seas, without leave of the sai<l 
court and in case tlie said debtor shall 
refuse to give such bail or security, the 
sheriffiisto commit i.im to pristm until 
he shall do ii of liis own accord, Sec. 

The quc^tl( ’i vvhi< is ahv ys arises on 
ap(>licati('u to the (^lourt of Ohuheery for 
this writ is nothing more {ban -his : whe- 
ther the philiitiffi has made out a case 


which is conformable to the terms of the 
writ, as interpreted by the decisions of 
the court. 

The writ cannot be applied for unless 
a hill is already filed ; but a plaiiititl' may 
apply for it in any stage of a suit, whether 
the writ is prayed for by the hill or not. 
The plaiiititf cannot have the writ if he is 
out of the jurisdiction of the Court of 
Chancery. There must be a debt in equity 
actually due at the time when the writ is 
appliedj:br. The apjdication for the writ 
must he accompanied with an affidavit 
swearing positively to the debt, except 
the bill is for an account, in which case 
it is sufficient if the plaiiititf swear that 
lie believes tliere is a balance in liis fa- 
vour ; or except where there is other de- 
cisive evidence of the debt. The affida- 
vit must also show that the defendant is 
going abroad, or it must show' facts which 
jirove that conclusion, and that the debt 
will be in danger if lui <iuit the realm. 
The writ may be moved forex parte, inul 
it issues until answer ami further order. 
A defendant may apply to discharge the 
writ on putting in his unsw’cr. 

4’his w'rit is founded on the real or .sup- 
posed prerogative of llie king to restrain 
ills subjeets from departing from the 
realm. 'I’liu “ Natiira Hrevium ” contains 
two forms of writs, one of which has for 
its object to restrain a clergyman from 
going abroad without the king’s licence, 
ami cominamls the slieriff to take security 
from him or commit him to prison ; the 
other has for its object to prevent a lay* 
man from going abroad wiUiout the kiug’.s 
licence ; but it requires no security from 
the party, and diifers in several other re- 
spects from the other writ. I’liese writs 
arc both entitled Do Seeuritatc luveni* 
enda, &.C., and seem to be in substance, 
though not in name, writs of No Exeat 
Regno. From the former of the two the 
present writ of Ne Exeat seems to he de- 
rived. 

It is said that the object of this writ, as 
applied to clergymen, was to prevent 
tlu'in from liaving fiXMiuout intercourse 

with th<i Jkjpal see. Whether the prero- 
gative on wiiich these w'rits were founded 
was a usurpation on the part of the crowu 
or not, is a matter which has been soi^ 
whut discussed. The opinion tliat sucn » 
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])ower as that which is exercised by this 
Avrit “ appears to have been unknown to 
the ancient common law, wliich, in the 
freeilom of its spirit, allowed every man 
to depart the realm at his own pleasure” 
(IJeames), is a vai>ue surmise, expressed 
in language ecpially vague. This writ, 
which Avas originally designed solely for 
political purposes, has now been applied, 
as already explained, to the object of re- 
straining a debtor from evading his cre- 
ditor's demand by quitting the realm ; 
this ap)plication has been sanctioned by 
long usage, the commeiiceineiit of Avhich 
is now unknoAvn. 

{A liriif View of the Writ Ne Exeat 
lU'<nio, by Peames.) 

IS EUTRALIT Y. [International 
Law; Plockade.] 

NFAVSPAPEHS. On the origin of 
news])apers much has been written, but 
the (jnestion is still unsettled, ‘'riie Eng- 
lish Mercury,’ of l5SvS, which has till 
hitely ])assed for the earliest printed 
newspaper, is shoAvn to be a forgery by 
Mr. Tliomas Watts, of the Pritish Mu- 
seum. 

Mr. Watts observes that he has dis- 
jxiscd of the claims of France and Eng- 
huid to the invention of ncAvspapers ; and 
that apparently the question now lies be- 
t\v<*en Italy and (lerinany, V'enice and 
Niirnherg. In the reign of ,Jam(*s 1. 
I'liokets of ncAvs w'ere published in Eng- 
hiinl in the shape of small (piarto pamphlets 
oecasionally. 'Plie earliest avc have met 
^'ith, preserved |in the second volume of 
thi^ suries of neAvspapers purchased Avith 
lh\ Purney’s library (also in the Pritish 
Museum), is entitled ‘New^soutof llol- 
himl,’ puidished in Kill) for N. NeAA'bery, 
tallowed by other papers of ucavs from 
aill’eivnt countries in Ki2(), Ki'il, ami 
h>2L>. There can be no doubt of the 
?|‘nuineness of these. In k; 22, during the 
1 hirty Years’ War, these occasional pam- 
phlets Avere converted into a regular 
M’eciiiy publication, entitled ‘'I’he News 
the Present Week,* edited by Nathaniel 
q'bis seems to have been the first 
^'cekly ncAvspaper in England. 

About tins period neAvspaper.s began 
established on the (Continent. 

^cir originator at Paris is said to have 
one Renaudot, a physician, Avho ob- 

VOL. II. ’ ^ 


tained a privilege for puhlishing ucavs in 
1032. It would appear that not long after 
this time there were more newspapers 
than one in England. 

Upon the breaking out of the civil war 
in Charles the t irst s time, great numbers 
of newspapers, which had hitherto been 
chiefly confined to foreign intelligence, 
were published and spread abroad by the 
different parties into which the state was 
then divided, under the titlesof ‘Diurnals,* 
‘ Special Passages,’ ‘ Intelligencers,’ ‘ Mer- 
curies,’ iS:c-, mostly in the size of small 
<piarto, and treating of domestic matters. 
Nearly a score are said to have come out 
in 104.3, when the war was at its height. 
Some papers were entitled ‘ Ncavs from 
Hull,’ ‘ News from the North,’ ‘ The I.ast- 
printed Ncavs from Chichester, Windsor, 
Winchester, Ifliester,’ iSic., and others too 
numerous to mention. We also find ‘ The 
Scots Dove * opposed to the ‘ Parliament 
Kite,’ or ‘ The Secret OavI.’ 

In K)(;2 the ‘ Kingdom’s Intelligencer’ 
w as commenced in London, Avbicli con- 
tained a greater A^ariety of useful infor- 
mation than any other of its predecessors. 
It had a sort of obituary, notices of pro- 
ceedings in parliament and in the law 
courti>, Some curious advertisements 
also appear in it. In l()(j3 another pa- 
per. called ‘TIjc Intelligencer, published 
for the satisfaction and information of tlie 
peo])le,’ was started by Roger (afterwards 
Sir Roger) 1 /Estrange, who warmlv es- 
poused the cause of the croAs n oji all oc- 
casions, and infused into his ncAvspa- 
pers more information, more entei tain- 
ment, and more advertismuents of im- 
portance than Avere contained in any 
succeeding paper Avhateviu’ previous to 
the reign of Anne. I /Estrange conti nued 
his journal for tvA'o years, but dr.)[)jK-d it 
upon the appearance of tlie ‘ Limdon Ga- 
zette,’ li ret called the ‘ Oxford (iazette/ 
owing to the earlier miud)ers being issued 
at Oxford, Avhere the court Av'as then 
holding and the parliament sitting, on ac- 
count of the plague being then in London. 
The first number of Avliat has still con- 
tinued to the present time as the ‘Lon- 
don Gazqtte,’ Avas puhlislied at Oxford, 
February 4tli, K)(ir>. -So numerous did 
these liule boohs of news become, that be- 
tAA’ceu 1: c years Uhil and KIbX no less 
2 E 
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than seventy of them were published 
under various titles. 

On the 12th of May, 1080, L' Estrange, 
who had then started a second paper, 
called the * Observator,’ first exercised 
his authority as licenser of the press, 
by procuring to be issued a “ proclama- 
tion for suppressing the printing and pub- 
lishing unlicensed uews-books and pam- 
phlets of news, See." The charge 
for inserting advertisements Oheu un- 
taxed) we learn from tlie ‘Jockey's 
intelligencer,’ 1G8J, to lie “a shilling 
for a horse or coach, for notitication, 
and sixpence for renewing;” also in 
the ‘ Observator Reformed ’ it is an- 
nounced that advertisements of eight 
lines are inserted for one shilling; and 
Morpbew’s ‘ Country Gentleman’s Con- 
ran t,’ two years afterwards, says, that 
“seeing promotion of trade is a matter 
that ought to be encouraged, the jirice of 
advertisements is advanced to two pence 
per line.’* The publishers at tliis time 
however were soinelimes puzzled for 
news to fill their slieets, small as they 
were ; but a few of them got over the dif- 
ficulty in a sutlicieutly ingenious manner. 
7’he‘ Filing Post,’ in HiU.O, announces, 
that “ if any gentleman has a mind to 
oblige his country friend or correspondent 
with this account of piddic affairs, he 
may have it for two- pence of ,1 , Salisbury, 
at the Rising Sun in Cornhill, on a sheid 
of fine paper, half of which heimj hht/ihy 
he may thereon write his own private 
business, or the material news of tlic day.” 
Again ‘Dawker’s INews-Letter “This 
letter will be done ujion good writing- 
paper, and blank space left, that any gen- 
tleman may write his own private busi- 
ness. It will be useful to improve the 
younger sort in writing a curious hand.” 
Another publisher, when there was a 
dearth of news, filled np the blank part 
with a piece from the Bible. 

It was not until the reign of Anne that 
the Londoners had a newspaper every 
day. The first was issued in 17uy, and 
called ‘The Daily Conraut,’ being pub- 
lished evi r V day but Sunday. There were 
at tins time sevei.Ujon c ^hers published 
thrice a week, and one twice. Among 
them ^as the ‘British Apollo,’ the ‘Ge- 
.tt^^j^^ostscripV tb. ' ‘ T.<ondou Gazette/ 


‘ the Postman,* the * Evening Post/ and 
the ‘ City Intelligencer.* 

It may be sufficient to notice in few 
words two or three of the more remark- 
able journals only which have since suc- 
ceeded. 'file ‘ Public Advertiser * was 
first printed under the title of the ‘ Lon- 
don Daily Post, and General Advertiser/ 
so far back iis 1 72G, and assumed its later 
name only in 1752. ‘Junius’s Letters’ 
were published iii this paper. I’he ‘ 8t. 
James’s (/hronicle* is another of our 
oldest papers ; at its first publication it 
was an amalgamation of two papers (tlie 
‘St. James’s Post,’ and the ‘St. James’s 
Evening Post’), both of which began in 
1715. The ‘North Briton,’ edited by 
Wilkes, first appeared in 1752; and in 
the same year the ‘ Englishman ’ was cs* 
tiiblished. The * Englishman ’ attracted 
much Jiotice about 17GIJ, on ucof>unt of 
the insertion of several satirical articles in 
it by Burke. 

’J'he earliest local provincial newspaper 
in England is said to have been the ‘ Nor- 
wich Postman,’ published in 17<l<i, at the 
charge of a penny, but “ a halfpenny not 
refused ; ’ followed by the ‘ Norwich Cou* 
rant, or Weekly Packet,’ in 1714, price 
three lialf-pi*nce. Previous to 1720 tlie 
‘ York Mercury ’ apjK^ared, followed in 
that year by the ‘ York Courant,’ wliich 
still exists. In this year also a ‘ Leeds 
xM ereury ’ was established ; and about 
the same time a ‘Gloucester Journal.’ 
Ill 17.10 a ‘Manchester Gazette* was 
published. The ‘ Derby Mercury ’ was 
hegun ill 17;31 ; the ‘Oxford Journal’ 
iu 1740; a ‘Preston Journal’ in 1715, 
and ‘ Billinge’s Liverpool Advertiser’ in 
1 7 <15. 

In Scotland the newspaper-press was 
first introduced during tlie civil wars in 
the seventeenth century. When a P'O’ty 
of Cromwell’s troops arrived at Leith in 
IG.')2, for the purpose of garrisoning 
citadel, they brought a printer, named 
Christopher Higgins, to reprint a bon* 
dou diurnal, called ‘ Mercurius Politicos, 
for their amusement and information' 
The first number was issued on the 2f>tn 
October, 1G5.‘1; and m NovemlK^r the 
following year, the establishment w’^*“ 
transferred to Edinburgh, where 
printing system was contuiucd till the 1 
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April, 1660. On the .31st December, 
KiOO, appeared at Edinburgh, ‘ The Mer- 
curius Caledonius,’ purporting to com- 
prise “ the affairs in agitation in Scotland, 
with a survey of foreign intelligence. * 
It v?as a small quarto of eight pages. 
The last numto was dated March 22 to 
March 28, 1661. It was succeeded by 
‘The Kingdom’s Intelligencer.’ In 1669 
an ‘ Edinburgh Gazette * was published 
by authority, followed in 170.3 by the 
‘ Edinburgh Courant,’ which still exists. 
‘I'he Caledonian Mercury,’ also still in 
existence, was first published on April 
2H, 1720. After Edinburgh, the next 
place at which the publication of a news- 
paper was attempted in Scotland was 
(ilasgow, where the first number of the 
‘Glasgow Courant* appeared \ovt‘inber 
11, 171.3. 

hi Ireland, as in F.ngland and Scot- 
land, newspaper intelligence originated 
during civil commotion. As fur back 
as 1641, at the breaking out of the Re- 
bellion of that year, there was printed 
a news sheet, called ‘ Warranted i’idings 
from Ireland;’ but from that time to the 
beginning of the eighteenth century, we 
have no notice of any other print of the 
kind, although it is not iinprobable that 
there may have been some. About the 
year 1700, a newspaper called ‘ Pue’s 
Occurrences,' named after tlie proprietor, 
was established in Dublin, and maintained 
itself for more than half a century. Tliis 
was the first newspaper publi.slied in the 
Irish capital, ']pbe next Dublin print 
was ‘ Falkenev’s Journal,’ established in 
I7'.i8 — lx)th were daily pajiers. Waler- 
I’crd appears to have followed Duldin in 
P'diliisiiing news, by the establishment 
a pa|)er in 1729, entitled ‘The Wuter- 
ford Flying Post.’ The oldest existing 
newspaper in Ireland is the ‘Belfast 
Nl'ws Ix'tter,’ started in 17.37. 

The newspapers of Great Britain have 
niuch improved within the last tliirty 
)cars. In igoi ‘ The Leeds Mer- 
^‘^0’ contained 21,000 words; 80,000 
'^wds in 183.5; 120,000 in 184.5; and 
j words in 1846. Not only 

a great increase been made in the 
Uk. provincial papers, but their 

crary character has undergone a marked 
provement, particularly since the close 


of the last war. Before that time few of 
them contained any original articles or 
essays beyond occasional or local para- 
graphs. Though nearly all the Rritish 
newspapers may be considered as repre- 
senting the opinions of some politi- 
cal party, or of some religious denomi- 
nation, there are now sevcral^ln which 
all the important (questions on which 
opinions are divided arc discussed with 
great ability, and particularly questions 
that relate to agriculture, manufactures, 
and commerce. By means of this con- 
flict of ()})p()sing views, truth is often 
elicited in the end, and a ptiblic opinion is 
gradually fi»rnied upon the secure basis 
of complete investigation, and the com- 
parison of contending arguments. The 
importance of newspapers in the actual 
state of our society can hanlly be over- 
rated. Much that is bad is widely dif- 
fused, but this is an evil insepurab e 
from Ihi^ Liberty of the Press, and no 
man doubts that society on the wliole 
gains largely by the unrestrained pub- 
lication of everything that aflect.s the 
general interest and by the free expression 
of opinion. Political Liberty and the 
Freedom of Industry owe nearly cvery- 
tliing to the press, and on tlie honesty 
and ability with which it shall continue 
to be conducted, our social progress will 
materially depend. 

Nt‘>vspn})ors are now as common in all 
the British dominions abroad as in Eng- 
land. In Britisli India there are several 
newspapers published in the Bengal lan- 
guage. The first New Zealand Colony, 
w'hich sailed in September, 1839, car- 
ried out the materials for printing a 
new'spaper, of which the first number 
was printed in England, and the second 
numlHT in the colony. The same course 
hc.d been previously adopted in settling 
the colony of South Australia. 

In Germany newspapers originated in 
the ‘Relations,’ as they were termed, 
which sprung up at Augsburg and 
Vienna in 1524. at Ratisbou in 1528, at 
DilUiigen in 1.569, and at Niimberg in 
1571, and wdiich appeared in the form 
of letters printed, but without date, place, 
or number. The first German news- 
|vapev in numbered sheets was printed in 
1612. 1-i 1S45 the number of journals 

2^2 
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published in the States composing the 
German Confederation was 1830, of 
which 1017 were newspapers, and 819 
scientific and literary. Put many of these 
newspapers would not he called news- 
papers in England : many of them con- 
tain no political discussion of any kind. 
The nnn^r of journals in Prussia was 
405 ; Pavaria, 90 ; Saxony, 94 ; Wiirtein- 
berg, 48 ; Hanover, 24 ; German part of 
the Austrian States, 20. Newspapers are 
now common in every European country, 
from Russia to Spain, 'fhe state of the 
press in some of these countries is noticed 
under the head Press, Liberty of. 

In the United States the increase of 
newspaj)ers has been more raj)id tlian in 
England. In the year 1704 tin* lirst 
Anglo- American newspaper, called the 
‘ Poston Ncavs- Letter,’ was published at 
Poston. In 1719 the first newspaper 
was published in Pennsylvania ; and in 
173‘1 the first newspapei*s were published 
in New York and R’hode Island. Now 
there is hardly a petty town in any of 
the States witliout its newspaper, and in 
the large cities, such as New ^’ork, seve- 
ral are published daily. In Pennsylvania 
and Mai /land a considerable number of 
neM\s])apers are printed in the (iennan 
language, and distributed among the 
numerous (jermaii settlers in those stat<*s. 
In Louisiana some papers an* printed 
both in Eivncli and English. The total 
number of newspapers in the States e.x.- 
ceeds 1201). 

Tlie largest collection of newspapers 
in England is in tne Pritisli Muscuui. 
Tliis collection was commenced by a con- 
siderable mimlier being sent there, at tlie 
time wlien the Mu.seum was estahlished, 
with the library of Sir Hans Sloane. 
Another collection, of itself valued at 
loot)/., was purchased in 18 ir> with the 
library of the late Dr. Charles Purney. 
At the end of two years from the time of 
publication, the commissioners of stamps 
now transfer to the Prilish Museum, for 
public u:e, copies of all the st<»!uped 
new'spnpcrs, both )i' towu and c»)untry. 

Ibdbre a person can cotnmence the 
printing and y ublication ; f a newspaper 
he i.s ic |uired to ext eute the following 
instruments* 1. The "'c<b lions Libel 
Pond, or J^ecognizaiv’'" ; 2. the Stamp- 


office Declaration ; 3. the Advertisement 
Duty Pond. 

The recognizance or bond is required 
by 60 Geo. HI. c. 9, one of the objects 
of which was to make “ regulations for 
restraining the abuses arising from the 
publication of blasphemous and seditious 
libels.” This act was amended by 11 
Geo. IV. c. 73, when the punishment of 
banisliment for these libels was abolished, 
but the pecuniary penalties were in- 
creased. These acts enact that no per- 
son shall, under a penalty of 20/., print 
or publish for sale any newspaper until 
he shall have entered into a recognizance 
before a baron of the Exchequer, if such 
newspaper shall be piibllslied in London, 
Westminster, bklinliiirgb, or Dublin ; or 
if printed elsewhere, shall have exeeufed 
in (h(? presence of, and delivered to, some 
justice of the peace for tin* county, city, 
or plaey where such m*ws])aper sliall bo 
printed, a bond to hi*r Majesty, with two or 
three sufiieient suridies, to the satisfaction 
of the said haron or justice of the p(‘ace, in 
the sum of 4()o/., if printed in London, or 
w'ithin twenty miles, and in 30()/. if 
printed elsewhere, and the sureties in a 
like sum on the whole. The conditions 
of the bond are, that the printer or pub- 
lisher of tlu* newspaper shall pay to her 
^lajesty such lines and penalties as may 
be imposed upon conviction for printing 
any hlaspheinous or seditious libel ; and 
also to pay to any plaintiif in any action 
for liliel published in such newspaper all 
such damages and costs as may at any 
time be awarded. Tin* penalties to bo 
recovered in any one day ai*e limited to 
KmV. The liabilities of printers and 
publishers to the law of libel have been 
nuKlified by a recent act. [Libel.] 

The declaration required by fi ^ ' 
Win. IV. c. 76, is a document which 
must be delivered to the office of Stumpy 
and Taxes, or to authorized officers oi 
this <lepartmeut. It sets forth in writing 
the correct title of the newspaper In 
which the same shall relate, and the tnic 
description of the bou.se or building 
wherein such newspaper is intended n 
be printed, and also of the house nr 
building where such newspaper isj^:. 
tended to he published by or on 
of the proprietor thereof, and settiPp 
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forth the true name, addition, and place 
of abode of every person who is intended 
to be the printer or to conduct the actual 
printing of such newspaper, and of every 
person who is intended to be the pub- 
lisher tliereof. If the number of pro- 
prietors, exclusive of the printer and 
pii])Iisher, does not exceed two, their 
names and jdaces of abode, &c. must be 
inserted in tlie declaration : and if the 
number should exceed two, the names 
of those proprietors must be inserted 
\^ilOse shares are not loss than the share 
of any other projwietor. 

'file Advertisement Duty Bond is rc- 
(juired as security for the payment of the 
duties whieh may from time to time be 
payable for advertisements inserted in the 
lu wspaper. The persons recjuired to 
enter into this ])ond are the printer or 
publisher of a news])aper, or the proprie- 
tor, or such one or more of the proprie- 
tors as the Commissioners of Stamps ami 
'faxes or their otheer may deem re<pii- 
site, with two sutlicieiit and approved 
M'euvities. No speeilie sum is mentioned 
in tile act, hut it is left to the Commis- 
sioners of Stamps and Taxes, or their of- 
ficer, to fix such a sum as may appear 
reasonalile. 

'file stamp on newspapers was imposed 
liynnact, 1(.) Anne, e. li), passed in 1712. 
The amount was one half-penny on “half 
a sheet or less,” and one penny “ if larger 
tliiui half a sheet and not exceeding a 
wliole sheet.” The consequence of this 
'Inly was, that^naiiy of the publications 
>vlueh came within the provisions of the 
act were diseoiitinued. 'The duty was 
vaised J(/. l)y 30 (leo. 11 . c. 19 ; another 
-b/. liy IG Ceo. 111 . c. 34; by 29 Geo. 
in, c. TiO, another half-penny was added; 
and by 37 (ieo. 111 . c. 90, an addition of 
^d. was at once made, making a totiil of 
fynrpcncc. A discount of 20 per cent, was 
lii’st allowed by the act 37 Geo. 111 . By 
h k 7 Will. 1\^ e. 7G, the stamp duty on 
newspapers in Great Britain was reduced 
Id. without any discount. The qiian- 
J‘ly of letter-press on a sheet of paper 
Heaving a stamp of Id. is limited to laJlO 
S'luare inches on one side. If it exceeds 
la3o sipxare inches, but does not exceed 
the stamp is \^I . ; above 2295, it is 
-d' A supplement not exceeding 705 


square inches of print on one side pub- 
lished with any newspaper, is chargeable 
with a duty of hi. The stamp duty on 
newspapers printed in Ireland is Id,, with 
an allowance of 25 per cent, discount. 
The title of every newspaper is now in- 
serted on the stamp ; and a newspaper can 
be printed only on the sheet specilically 
stamped for printing the same. I’or 
several years the iminber of stamps issued 
to each newspaper w’as puhlislied in the 
Barliamentary Returns ; but when the no- 
tice was last given for printing the return 
the government objected, and there has 
been no return since 1843. 

The duty on advertisements was re- 
duced, after 5th .luly, 1833, from 3.s-. Od. 
to l.s. Gd. ill Great Britain; and to Is. in 
Ireland. [ A DVKitTTSK^ir.NT.] 
iVeu'spaprr Slftlisfirs. Tlie number of 
stamps issued to iiewspajiei's in Great 
Britain and Ireland in the following years 
was as under : — 


1827 

18.35 

1840 

1844 

(Jreat Oritain. 

27,G59,27<) 

31,533,023 

54,51)0,513 

00,201,1.33 

Irrlaml. 

3,1)4 0,84 1) 
4,290,830 
<),057,79.3 
0,70.9,007 

The number of stamps issued for each 
part of tlu* United Kingdom iu 18 U was 
as follows : — 

England 

Wales 

Stamps Ilf, 1)/, 

53,93.3,848 

479,700 

Stamps .Tt if. 

3,738,128 . 
7,000 

Scotland 
1 relaud 

54,113,548 

.5,72:..585 

(),7ti9,t)G7 

3,74.5,128 
317,{;20 
249, .550 

Total 

00,910,200 

4,312,298 


In 1835, the year before the reduction of 
the stamp duty took place, the iminber of 
stamps issued in th<‘ United Kingdom 
was 35,823,859. In Great Britain the 
increase in nine years has been 90 per 
cent. 

The number of newspapers published 
in the United Kingdom in 1843 was 447: 
of this number 79 were printed in Lon- 
don ; 212 in other places in England ; 8 in 
Wales ; t)9 in Scotland ; and 79 iu Ire- 
land. The Mini aiiiiiially exi)eiided iu 
nowspaiuTS is estimated at 1,250,000/., 
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while the estimated annual returns of the 
whole commerce of the press, including 
weekly publications which are not news- 
papers, monthly publications, do not 
exceed 2,085,000/. [Rook Trade, p. 
400.] 

In 184.3 the number of stamps issued to 
79 London newspapers was .31,092,092, 
or rather more than one-half of the total 
number issued in Great Rritain. The 
average sale of the daily and otlier liOii- 
don newspapers in the year 18.38, and 
the number of advertisements, are shown 
in the following table : — 

Circulation, vVdvts. 
0 daily morning total .32,574 1,22.5 

5 daily evening „ 12,95C» 211 

4 three times a week „ 8,017 45 

3 twice a week „ 0,741 170 

33 weekly . . „ 212,807 1,805 

Total 273,095 3,450 

Within the last two or three years the 
‘Times’ has issued daily a double paper, 
that is, eight pages of six coluiiitis each. 
'I'he printed area of the* whole paju-r 
(both sides) is more than 19:^ squart? 
feet, or :• space of nearly 5 f<*et by 4. 
The number of persons employed on 
such an establisliment as the ‘Times’ is 
about one hiuKlnKl, including editors, 
sub-editors, reporters, readers, clerks, 
and compositors. Correspondents are 
iK^sides Employed at all the great centres 
of politics and eommerce throughout the 
world. In the months of September and 
October, 1845, in consequence of the 
pressure of railway advertisements, the 
‘Morning Herald’ on several occasions 
issued three sheets, containing altogether 
72 columns, and in the<|uaiitity of printed 
matter equal to a unmlxT of tlie ‘ Edin- 
burgh Review'.’ As the stamp duty on 
each sheet was If/., and the newspaper 
was sol<l at rtf/., there was a lo.ss sus- 
tained on each copy of the paper sold : 
and the larger the circulation of the 
paper, the greater would be the Ios.s. 
The chief source of profit to the London 
daily newspapers is derived from adver- 
tisements. The activity of the London 
newspap^tjt in procuring larly intelli- 
^pce iisf'one of their ino?^t remarkable 
The ‘Morning Chronicle/ in 


December, 184.5, gave a full report of a 
free-trade meeting at Bradford in York- 
shire, which did not terminate until a 
late hour on the previous evening. The 
proprietors of the paper went to the 
expense of oiipging a special engine to 
bring the report to Tjondon. 3'hus a 
town two hundred miles otf is in some 
sort made a suburb of the metropolis. 
The close of the poll at the Sunderland 
election, in August, 1845, was brought 
to the ‘Times’ oflice in London, and a 
copy of the pa()er, containing the in- 
telligence. reached Sunderland before 
noon the next day, the time in which the 
journey to and from Sunderland was ac- 
complished being only about tw'onty 
lioui-s. Tills rapidity of communicating 
iutelligencc is not without its political 
influence. Public opinion is developed 
with an energy and activity which at least 
have th<‘ elloet of abridging the peri(Kl 
that would otherwise he spent in political 
agitation. 

circulation of 220 English and 
Welsh provincial new'spapers- in 184.J 
was 1 7, .397,55(1, or rather more than 
half the circulation of the London news* 
pajiers. The average circulation of each 
paper w as 1570; but several papers have 
a circulation exceeding 5000. The 
‘ Leeds Mercury ’ and ‘ Stamford Mer- 
cury ’ each circulate betw'eeii nine and 
ten thousand copies ; and a few of the 
provincial papms contain from two to 
three hundiH'd advertisements weekly. 
With two (‘xceptions, at Manchester, all 
the ICnglisli provincial papers are piih- 
lished weekly. 

The jKiliticaL character of the news- 
paper press of the United Kingdom at 
tile close of 1842 is shown in the foliov^- 
ing table ; the ‘ neutral ’ papers are chiefly 
trade circulars, and some contiun only 
advertisements : — 


Ck)i»s»‘rv{itive- 


Ni'ntrnl. 

London • .21 

30 

39 

England, Provincial 89 

105 

13 

Wales . . 3 

5 


Scotland . . 25 

32 


Ireland . . 35 

38 


Bri^^h Islands • 8 

9 


181 

219 

64 
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NEXT OF KIN. [Consanguinity; 
Administration.] 

NISI PIUUS. This phrase in English 
law is derived from an ancient writ con- 
tinued in practice to the present day, in 
wliich the words occur. Previously to 
tlie time of Edward I., trials by assizes or 
juries could only take place in the curia 
regis whereviT the king hajipened to be 
resident, or before the justices in eyre 
on their septennial circuits through the 
several counties of England. But by the 
stat. l.‘l Edward 1., c. 30 (lorniing a part 
of that series of laws counnonly called 
tile statute of Westminster 2), the judges 
were directed to take certiiin assizes, and 
alsK) to try certain inquests, by juries in 
every county not oftener than three times 
in every year; hut the shitute rcapiircd 
that the day and place in the county in 
which an issue was to he trie^ by the 
■judges should he mentioned in the judicial 
writ which assembled the jury. Instead 
therefore of the old form of the Venire 
facias, or writ for summoning the jury, 
which commanded the sheritf to bring 
them to Westminster to try the particular 
cause in which issue had been joinetl, the 
writ coutaiiK.'d a clause of Nisi Prius, 
thus ; — “ We command you that you 
cause to come hetbre our justices ut West- 
luitistcr on the morrow of All Souls, 
twelve lawful men, who,” A’C., unless hc- 
fi»re ( nisi prius) that day, A. B. and C. D., 
our justices assigned for that purpose, 
•diall come to your c<-unty to take the ' 
assizes tljere.*^ It is always so arranged, 
tlu i i i'ore, that the day for the return of 
tlie jury at Westminster shall he more 
tli^taut than tlu; (lay for taking the assizes 
wi thi^ county according to the statute; 
aud consequently the reservation or ex- 
C(q)tioii in the writ invariably Uikes efl'ect 
hy the justices of assize coming into the 
county and trying the cause before the 
slu rilf fan obey the writ by returning 
the jury to Westminster. [Assize.] 

1' rom this elanse in the writ prescribed 
the statute of Westminster 2, the 
pi I rase Nisi Prius came to be adopted as 
‘I general term descriptive of a large class 
jd judicial business wdiich is transacU'd 

^ofore judges of the superior courts at the 
^cveral assizes throughout the cofcitry. 
hus the judges of assize are called judges 


of Nisi Prius ; when sitting alone to try 
causes, they are said to he sitting at Ni.*-! 
Prius ; and the law relating to the vari- 
ous matters which arise before them is, 
somewhat indefinitely, called the law of 
Nisi Prius. It is commonly, hut errone- 
ously stated in our text hooks, that the 
judges on their circuits act under a com- 
mission of Nisi Prius. This is a com- 
mon error, derived however from high 
authority, as it is so stated by Bacon in 
his ‘ Essay on llie Use of the Law hut 
in truth there is no sucli commission 
known to <mr laws, tlie authority of the 
judges of Nisi Prius being incidentally an- 
nexed to the commissions of assize in the 
manner alme stated. In Middlesex the 
judges are enq)Owered to sit at Nisi Prius 
i)y the statute IS P^liz., c. 12; and the 
practice is regulated by several subse- 
quent statutes. In London they sit at 
Nisi Prius by virtue of immemorial usage, 
probably continueil with occasional varia- 
tions from very early tinu‘S, when the 
king or his chief justiciary distributed 
justice in the immediate neighbourhood 
of the roval residence. 

NOBfLlTY, NOlU.E. The term no- 
bility is from the Latin Nohilitas, which 
was used to signify both the rank of a 
Nol»le and the whole body of Nobles. 
We also have the w'ord Nobility in hotli 
senses. The original aristocracy of 
lionie were tlie Patricians. When the 
IMeheian body became eligible to the 
high ollices of the state, which occurred 
in B.c. 3(}(>, fn which year the first ple- 
beian consul w’as elected, a new' chuss or 
order of men arose. Tiiose pcTSous who 
obtained the consulship became Nobiles, 
which simply sigiiilies Notables, men 
distinguished from those who had never 
enjoyed that honour themstdves, or never 
hatl an ancestor who had enjoyed it. A 
person who had not become Nohilis, either 
ill himself or by his ancestors, w as called 
a Novus homo, or new man, a term which 
was applicable to (^icero before he be- 
came consul : after C’iccro became consul 
he w'as Nohilis. The title which an an- 
cestor thus ac<iiiired was transmitted to 
his descemlaiius, who thus belonged to 
the order of Nobiles. It tidlows from 
wdiat has been stated, that a Nohilis 
might still he a Plebeian; and that a 
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Patrician, if there was one whose ances- 
tors liad never held the consulship, 
might not he Nobilis, in this new senst*. 
But probably there was no instance of a 
Patrician family not having produced a 
consul. In the later Republic the Patri- 
cian tiunilies had much diminished, and 
though the name of Patrician was still a 
great distinction at Bonn*, the order which 
formed the most powerful political body 
in the State was the order of the Nobi- 
lity, by which term a certain class of 
men, as already defined, was contrasted 
with the E(jnitt‘s, who were also called 
an order, and with the Plebeians, who 
were not called an order. The Poman 
Nobiles had tlie vij’bt to have family 
busts or figures (imajiincs), which Mere 
kept with care ; and they were very 
careful in ])reserving their genealogies. 
Under tlie later empire a great number 
of new olfices were creat(*d, both I'or 
the purposi's of administration, and in 
the imperial housobold. The term No- 
bilis, under the Republic, did not neces- 
sarily imply direct political power; for 
all tlie members of a family that bad be- 
come ennobled were Nobiles, simply by 
virtue of tlieir ancestors’ distinetiou : but 
the Nobiles as a class jiossessed political 
power, for they maiidy formed the Senate, 
which was the great administrative coun- 
cil, and they laboured to secure the elec- 
tion of their omu meml)ers to the high 
offices iivlbe State and to exclude New 
men. Nor did the possession of any 
title or offie(* under the empire give politi- 
cal power, fin’ it was a Monarchy. Most 
of the titles of nobility now in use an; 
derived from the titles of officers under 
the lower empire, as Duke, and (^ouiit; 
or they art; derived from officers that 
existed under the e.arly Germanic Em- 
pire, as Marquis. [Count; Di:kk; Mau- 
quis.] 

The modern notion of Nobility is that 
of a title whieli is hereditary. There 
are onlers of nobility both in Monarchi- 
cal Governments, us in Russia, and under 
Bepubliean Governments, as Great Bri- 
tain. T)»e term Noiiiliiy is not co-ex- 
tensive with the term .Aristocracy in any 
proper sense [ARisT»>rR. ^vj ; though 
the two terms are often coufounded. lu 
Gn^t Britaltt and Ireland the nobility 


consists of Dukes, Marquises, Earls, 
Viscounts, and Barons : but it is only the 
head of the family for the time who lias 
a proper title, though in common lan- 
guage all the members of his family are 
called noble. Those nobles who are also 
pieers of England or jieers of the United 
Kingdom have a seat in the House of 
Tjords, M'hich political status is trans- 
mitted by hereditary descent. Peers of 
Ireland and peers of Seotland Miio are 
not also peers of Rrigland, may sit in the 
Houseof Lords by election. [LoKi>s,HonsK 
of; Pkkus. ] Tims there is in the British 
empire a class of nobles who have politi- 
cal power by virtue of their nobility, and 
a class who have not political power by 
virtue of their nobility, but are on the 
same footing as other commoners. Also 
the children of ])ccrs of England are on 
the same footing as other persons so long 
as the bt*a<l of the family lives; upon 
w'bose death the next heir alone sneceeds 
to the title and the political privileges. 
The junior memliers of noble families 
receive by courtesy certain titles and 
distinctions of nanu', and m ives of peers 
bav(‘ some privileges. [ lb:Kus. | In tlio 
Britisli empire nobility is conferred by the 
king oiMpieen regnant, tliougli in fact the 
ministry for tlie time determine who 
shall receive this mark of royal favour. 
The pn‘sent mode of conferring a title 
of nobility is by letters patent, whicii 
also <leclare the course in which tlio 
title shall di-sccnd. ( Pkfhs.] 

The peerage of England is constsinth re - 
ceiving new accessions, without which th-,: 
body would, in the course of time, hr 
much diminished, for most of the titles 
descend only to tlie hc'irs male of the 
luxly of the person ennobled. Th(‘ honour 
may he conferred on any person, luit 
the class of persons who liave Ihtu 
hitherto ennobled as peers of Knglund 
maybe reduced to the I’ollowing: ]»eersol 
Scotland and Ireland: members of tunn* 
lies already ennobled ; piTsons of lur^^' 
landed property ; distinguished lawycis 
military and naval commanders, 
persons who take an active part in pob* 
tical life; and some few wlio have ul* 
quired great wealth in commerce, un 
heenllactive inembcTS of the House 
Commons. Men distiiignishcd as 
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ventors, and in science and literature, 
arc rewarded by the crown with baronet- 
cies, which do not confer nobility, though 
the title is hereditary; or with knight- 
liood, of whicli there are various kinds. 
The title conferred by a baronetcy or 
knighthood consists in a “ Sir ” prefixed to 
tlie inune of the person, and his wife is 
distinguished by the title of Lady. There 
is, w'e believe, no instance of nobility 
being conferred by the crown for any 
scientific or literary eniiiiciice. 

A patent of Knglisli nobility confers 
both a title and political power; among 
otlier powers the |K)wer of voting on tlie 
making or repealing of all laws ; and the 
ii(»hU‘ may vote whether he is present or 
absent, whether he knows what he is 
voting about, or does not. [Pkkks.J A 
man also votes, whether he is competent 
b)' talent and edueation to judge of the 
matter on which he votes, or whether lu* 
is not competent, 'fbe English nobility 
in fact exercise a power analogous to 
that of the crown, and the power goes 
by descent so long as there are heirs to 
whom it can descend. The order how- 
e\er is always receiving new vigour hy 
till* fresh creations, wliich bring into it 
new men (iiovi liomines), who are gene- 
rall} among the most active members of 
ibe I louse of Lords, 'fhe sous of [leers also 
IrLM^neiitly serve a kind of a}»prenticeship 
to ]io]itieal life, hy obtaining seats in the 
House of (\)mni()ns, where they become . 
"ell mapiairited Mith the husimss of ad- j 
niiiii>tration. Many of them in this j 
iiianner ol)tain m just views of the gone- • 
nil interest, and are as well dis])osed to 
pnmiote it, as any inemher whom the peo- 
ple limy send to the House of (Commons, 
lliis discipline which a peer may receive 
and often does receive in the House of 
Commons, and the introduction of new 
nieml)eis into the English nobility out 
the body of the people, are the two 
Heimmts which have secured to the peers 
'^ England the power whieli they possess, 
itliout this renovating process tlie poU- 
h‘’:d power of the English noliility would 
since have died a natural death, or 
been di'stroyed. Tin* popular clia- 
lat’U r of the English nobility is clearly 
Mown by mi examination into the|itles 
those who compose that body. Eexv of 


the old baronial families are now found 
among the nobles of England : the great 
mass are not a century and a half old, 
and a very great number do not go hack 
half a century ; a large part of them have 
sjirung from men who w'ere raised to 
nobility from low estate, for some great 
public service real or supposed, or Ifor 
various other reasons, of which the politi- 
cal history of England readily supplies 
instances. There are many untitled fami- 
lies ill England that have much higher 
claims toantiipiity and illustrious descent, 
than one-half of the modern nobility. 

When nobility is merely a title, it is a 
cheap mode of rewarding public services 
or conferring an honour as a favour. 
But such titles of honour arc inconsistent 
with any form of govermnent whore there 
is not a king or otlier person with some 
like title at the liead of the Slate. When 
nobility also confers political power, 
which is transmitted hy hereditary de- 
scent, there is no other w ay of conferring 
it except by the gift of one who is at 
the head of the State hy hereditary de- 
scent. The creation of a noble is a thing 
that cannot he eoneeived exce])t under a 
form of government in which there is an 
hereditary head. Nobility may he and 
is conferred in England, both where the 
Iionour is deserved and where it is unde- 
served. But as the gift is not for life 
only, hut is a descendible honour, if the 
lir‘>t possessor of the honour sjiould he 
willing to jmrehase it hy unworthy means 
or should he undeserving of it, he who 
succeeds him in the honour may show' 
liimself more deserving of it, and may 
he an independent man. The crown on 
the w’liole cannot si'cure purti/ans hy 
new creations.* But in fact the crown 
has now no ojiposiug interests to those of 
the nation : the king enjoys ain]»le resju'ct 
and an ample allowance to maintain the 
splendour of his exalted station; the 
prerogative is well ascertained, and the 
e.xercise of the royal authority, hy the 
agency of responsible ministers, is kept 
within well-defined limits. Tlie king of 
the BritLsIi Empire is now not the mere 
hca<l of a body of feudal nobles ; he is 
the first pers(Ui in rank of many millions 
of wealthy and industrious persons, who 
by their representatives share with him 
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and the peers of the realm the most 
important of the functions of government, 
and possess an almost unlimited control 
over the grant and application of money 
for public purposes. The English nobles 
still possess great political power, and they 
liave interests, real or supposed, which 
are adverse to those of the body out of 
which most of them have sprung. To 
w eigh with fairness in opposite scales the 
evil and the good that we now owe to the 
existence of this order, as a political lK>dy, 
would re<piire a coolness of judgment and 
a degree of political discriinination which 
belong to few men. In forming such an 
estimate, the exclusive adviintagcs, real 
and imaginary, which the order enjoys, 
must be left out; for in calculating the 
national value of any privilege given to 
a small number, such as patent privileges 
for invention, by w'ay of instance, we do 
not estimate what the privileged indi- 
viduals will get by the privilege, but 
what advantage the whole nation will 
get by it. If there were no general ad- 
vantages derived from the grant of an 
exclusive privilege, there would be no 
reason for granting it or continuing it. 

Nobility, which consists merely in title 
and certain claims of precedence and so 
forth, must he distinguished from Nobility 
wliicli is accompanied with political pri- 
vileges. There may be nobility without 
political privileges, as in the case of 
Scotcli and Irish peers wlio are not peers 
of the realm; anil there may be members 
of the House of Lords, who are not peers 
of the realm, and oidy sit in the House 
of Lords for life, as the representative 
peers of Ireland, and the bishops and arch- 
bisliops of England ; and of persons who 
sit for certain periods, as \he representa- 
tive peers of Scotland, and the bishops 
and archbishops of Ireland, who sit ac- 
cording to a certain estiiblishcd cycle. 
The members of the Lords’ House thus 
consist of persons who arc entitled to sit 
there by hereditary claim, of persons 
who are elected by their own peers, and 
of persons who are nominated by the 
crown to places which give them a seat 
for life or for cerbrin periods. 

There arc modern con munities, such 
<18 the'T'nited Stau^s of North America, in 
there is and can he no nobility in 


any respect resembling that of Europe. 
Wealth of course gives some influence and 
importance to the possessor, hut it is also 
an object of jealousy, whicli must always 
be the case, more particularly in demo- 
cratic constitutions. Office, so long as it 
is held, gives greater distinction than 
wealth ; but office is only held for a short 
time, and WTalth, although it may be uc- 
(piired by an individual, is seldom trans- 
mitted to a single pe 1*8011, but is usually 
distributed in moderate or small portions 
among several persons. Thus it has been 
observed, that in the United States a 
family seldom maintains any great wealth 
or importance for more than two geiieni- 
tions. Names which have been made 
illustrious by an indiviilnal an* reniein- 
bered only because of him vvJio flrst ele- 
vated them to distinction, and the de- 
scendants of tlie wealthy lose with tlieir 
w'ealth the remnant of tliat importance 
w'liich their ancestor acijiiired. Thus 
one family of distinction after another 
.sinks into obscurity, and its place is soon 
filled by a name before unknown. 

NOMINATION. [Advowson ; Ih;- 

NEFICJ:.] 

NONUONFOKMISI'S. Nonconfor- 
mity is the term employed to desigiuite 
Protestant dissent from tlie Church ot 
England. It was in the reign of Eihvanl 
VI. tliat the English reformed chureh 
first received a definite constitution. 
During the time of Henry VIII. it re- 
mained in a great measure unsettled, and 
was subject to continual variation, accord- 
ing to the eapriei* of the king. As i>r- 
gaiiised by lOdward, while Calvinistic in 
its creed, it was ICpiscopalian iu its 
government, and retained in its worship 
many of the Roman Catholic forms ami 
observances. In the first of tln-se parti- 
culars it resemliled and in the last t^yo 
it differed from the Genevan church. 
During the temporary restoration of tji^ 
Roman Catholic faith under tlie adinini*^' 
tration of Philip and Mary, great luiin- 
hers of the persecuted followers of thf 
reformed faitli sought refuge in Fraric^’’ 
the Netherlands, Switzerland, and 
parts of the Continent Of those 
fled to Germany, some observed tlic eceW* 
siastical order ordained by ’ 

others, not without warm* disputes 
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their brethren, which had their com- 
mencement at Frankfort, adopted the 
Swiss mode of worsliip, preferring it as 
more simple, and more agreeable to Scrip- 
ture and primitive usage. Those who 
composed this latter class were called 
Nonconformists. The distinction has 
been permanent, and the name has been 
perpetuated. Queen Elizabeth’s accession 
to the throne, in 15.08, opened the way 
for the return of the exiles to the land of 
their fathers. It was natural for each of 
the parties of which they consisted, to 
advocate at home the systems of worship 
to which tliey liad been n^spectively at- 
tached while abroad ; and the controversy, 
wliieh had been agitated hy them in a 
foreign country, immediately became a 
matter of contention with the grt'at body 
of Jh'otostants in their own. It suited 
neither the views nor iiiolinations of Eli- 
zabeth to realise the wishes of the Noii- 
ennl'ormists, or Puritans, as they began 
to 1)0 called, by giving her sanction to the 
opinions which they maintained, and as- 
siMitiiig to the demands wdiich they made, 
d’he plain and unostentatious method of 
nTigious service which they recommended 
did not accord with that love of show and 
pomp for which she was remarkable; and 
the policy of the early part of her reign, 
in Nvliieli she was supported hy the high 
dignitaries both in the church and state, 
was to conciliate her Roman Otholie 
sni)jects, who in rank, wealth, and num- 
htrs far exceeded the Nonconformists. 
The liturgy of Edward VI. having been 
siihniilted to a Committee of divines, and 
(’trtain alterations, which show a leaning 
lo tile Roman Catholic church rather than 
to Puritanism, ha^'ing been made, the 
Act of Uniformity (1 Eliz. c. 2) w*is 
passed, Avhich, while it empowered the 
‘pieen and her commissioners to “ ordain 
and piiblish such further ceremonies and 
j'itcs” as might he deemed advi.sahle, for- 
hule, under severe penalties, the perform- 
ance of divine W'orship except as pre- 
scribed in the Rook of Common Prayer. 
|*y § 14 a penalty of 12(/., to be levied 
the chnrclnvardens, was imposed on 
persons who did not frequent the parish 
J lurch. This penalty of \2d. is repealed, 
udoniy so far as dissenters are concerned. 
Criminal, p. 38.] The act was 


only partially carried into effect from the 
time of its being passed, in 1558, to 150.5. 
But in 1565 it began to be rigidly en- 
forced, and many of the Nonconformists 
were deprived of their preferments (for 
notwithstanding their sentiments, most of 
them had still remained in connection 
with the Established (’Imreh, being from 
principle averse to an entire separation); 
many also were committed to prison. The 
High Commission (>ourt [Estaulishkd 
Cnrucii, p. 840] became still more 
severe in the exercise of its power. 
The act 2.‘5 Eliz. e. 1, 6 5, provided that 
“ every person above the age of fifteen 
who shall not repair to some church, 
chaped, or usual place of common prayer, 
hut forbear the same contrary to 1 Eliz. 
c. 2, shall forfeit 2()/. a month; and if 
any such person forbore to attend oliurch 
for twelve months, he was to be bound 
with two sureties in 200/. at least, and so 
to continue bound until he conformed. 
In §§ 6 and 7 of this statute it is enacted 
that “if any person or pei-sons, body 
politic or corporate, shall keep and main- 
tain any schoolmaster which shall not 
repair to church as is aforesaid, or he 
allowed by the bishop or ordinary of the 
diocese, they shall forfeit lo/. a month;” 
and it was further provided that “ such 
schoolmaster or teacher presuming to 
teach contrary to tliis act shall ho dis- 
abled to be a teacher of youtli and be 
imprisoned for a year.” lly another sta- 
tute (22 Eliz. e. 6, 4, 6), it was enacted 

that persons who liad been once con- 
victed of not attending divine service 
contrary to 2.'1 Eliz. c. 1, were, for every 
month afterwards until they conformed, 
to pay into the Exelieijiu'r, without any 
other indictment or conviction, in every 
Easter and Michaelmas term, as much as 
should then remain unpaid at the rate of 
2t)Z. a month ; and in default of payment, 
the queen miglit, by process out of the 
Exchequer, seize all the goods and two- 
thirds of the lands of such offenders. 
By 3 Jac. I. c. 4, 11, the king might 

refuse tlie payment of 2(*/. a montli, and 
take two parts of the offender’s laud at 
his option. Tow ards the close of Elip- 
beth’s reign the oil’eneo of Nonconformity 
and its further progress w^as attempted to 
be stooned by another statute (35 Eliz. 
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c. 1), which provided (v} 1) that any per- 
son above the of sixteen who obsti- 
nately refiiseil to attend divine service, 
and who, by printing, writing, or speech, 
denied her majesty’s power and autliority 
in causes ecclesiastical, and who advised 
persons to abstain froin church or from 
the comnmnion or to be present at un- 
lawful assemblies, conventicles, or meet- 
ings under colour or pretence of any 
such exercise of religion, shall be coni- 
niitted to prison until he shall conform 
to go to church and make siilnnission. 
If a person M-ho M'as convicted under 
this act did not coidbrm within three 
months, he was tlien required to abjure 
the realm and all other tlie (piecn’s do- 
minions for ever, and he was compelled 
to depart out of the kingdom at some 
port assigned and within such time as 
the justices iniglit ap}»oint. A person 
who refused to leave tin: country under 
these eircinnstances, or who having left 
it returned to it again without the (pieen’s 
licence, vas guilty of felony without 
hencHt of clergy. These provisions, 
thougli directed principally against the 
Roman (.’atholics, uiVeeted the Ih’otestant 
Noncoijf >rmists with e(puU severity. 

The Xoneonfonnists, during the age of 
Elizabetli, an* not to he r(‘gar(led as an 
unifnport/mt faction, llorli among the 
clergy aiul tlie laity they were a nume- 
rons body; and tli(*y would have been 
powerful in [)roportion to tlieir numbers, 
had they only been more closely unib d 
among thctuselvcs. A inf)tioii, made in 
1501, at the first etmvocation fof th<* 
clergy which was lield in Kngland, to do 
away with the ceremonies and forms to 
which the Puritans objected, was lost by 
a majority of only one, even ibougli the 
quetai and the primate Ikirker wen* well 
known to be opposed to sucli a change. 
In the Cominoiis the Puritan inllueiice 
was strong, and they might have ex- 
pected tliat their remonstrances would be 
listened to, and tlieir grievances redressed. 
Nor would it have been a difficult matter 
to yield to tin of the Noneon- 

formisis. The moderate among tlieni 
sought not the <:\ei throw of the ecclesias- 
tical constitution, Oui contemled merely 
ih^rt‘Certain rit<6s and ob-.ervmu‘es, which 
regarded as departures from the 


purity and simplicity of Christian wor- 
ship, should be dispensed with; and, 
generally, that matters commonly recog- 
nised as things indifferent should not be 
insisted on as indispensable. Doubtless 
many were less reasonable in their de- 
mands, and injustice and persecution 
tended imich to increase their number. 
A party, at the bead of w'hich was Pro- 
fessor Cartwright, of Cambridge*, desired 
a change, not only in the forms of wor- 
ship, but in church polity also, and would 
liaA'c substituted Presbytery in the room 
of Episeopacy. Another party, the Inde- 
pendents, or Hrowuists, as they wa*re llicii 
termed, wished the disseverrnent of the 
connection bctwi-i'ii church and state* alto- 
gether. Still tlu’rc is e‘ve*ry rcasem to 
believe* that slight coiit'cssion te) the de- 
manels of the less violent, and the display 
of a sjdrit e)f feirbearanee, wonlel have 
salislieel many, would have allayed the 
dissatisfaction of all, and would have beca 
the reverse of disagreeable to the country 
generally. lintbrtunately an eippositc 
course of policy in this and siibsecpicr.t 
reigns w'as chosen ; which ultimately coa* 
ducted to a civil war, and the temporary 
subversion of tlte regal authority. 

(^uccn Elizabeth died in IbO.q, and wiis 


succeeded by .lames VI. of Scotland, 
From one wlio like him bad been tin* 
inemlHT of a Presbyterian oluirch, anil 
Imd on more than one occasion express li 
liis decided sattaelimcnt to its principl 
ami worship, the Nonconformists, net 
withotit reason, expected more lenient 
treatiiH'iit than they had met w ith in tin* 
preceding reign. Put their expectations 
w'Oiv bitterly disap[)ointcd. In conii'li- 
ance with their petitions, a eonfcrviice 
was indeed ap])()iiited and held at H:uiil>' 
ton (kuirt, at whicli nine l)isho})S and as 
many dignitaries were present on tlicont' 
side, and f()ur Puritan ministers, selccled 
l)y .lames, on tlie other. The king 
self presided and took part in the dcl'iik. 
Pul no good results ensued. 'J'la* 
conformist representatives wore loa<kd 
with insults, and dismissed in sucly| 
maimer as might well give birth to 
darkest anticipations regarding the fat^ 
of the party to which they l)clqnji^^“a' 
Shortly after, a few slight alteralionj 
the national rubric were made, and 
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proclamation issued requiring the strictest 
conformity. In 1004 the hook of canons 
was passed by a convocation, at which 
llishop Bancroft presided. [Constitu- 
tions AND Canons, Ecclkstasticai. ; 
KsTAULTsiiED CiuJRCH, p. 848.] It de- 
nounced severe temporal and spiritual 
penalties against the Puritan divines, and 
was followed up by unsparing persecu- 
tions. lly 8 Jac. 1. c. 4, 6 82, a penalty 
of lO/. a month was imposed on any per- 
son who maintained, relieved, kept, or 
harboured in liis house any servant, so- 
jtiiirner, or stranger who, without reason* 
ahh* excuse, forbore to attend the church 
for a month together, lly 21 .lac, 1. 
e. 4, 6 5, it was enacted that actions 
against persons for not frequenting the 
eimreli and hearing divine service might 
he laid in any eounty at the pleasure of 
the informer. 

In spite, however, of all the means 
eMi})loyed for its eradication, the cause of 
iNonconformity advanced. In the ehureh 
it'-vlf there were many of th(‘ clergy wlio 
Jielil the Puritan opinions, though they 
leeini'd it inexpedient to make a very 
:!j)en display of them, ami who sighed for 
i change ; and tlu‘ nmnher of such was 
ariivly augmented by the alteration which 
hiines made in his creed, from Calvinism 
to the doctrines of Arminius. 

Charles I. adopted towards the Non- 
:'onr»inuists the policy of his ])redeeessors. 
His haughty temper and des]M)tic dispo- 
sition sj)oedily involved him in dilH- 
eiilties with liis parliament and people, 
lu carrying in^o execution his designs 
^i.-’ainst Puritanism, he found an able and 
''enloMs assistant in Archbishop Laud, 
under whose arbitrary administration the 
l>r(X'( edings of the Star (Chamber and 
High (Commission Court were eharac- 
tvU’ised by great severity. Many Puritans 
sought for safety and quiet in emigration; 
uud tile colony of Ma.ssacliiisetts Bay was 
^uunded by them in North America. 
Hut a pnxdamation by the king put a 
to this self-banisiiment ; and thus 
the miserable consolation of expa- 
h'lat’ion was denied. Hundreds of Ihiri- 
u'ln clergymen were ejected from their 
‘Account of their opposition to 
fu Book of Sports, publishetl in the pre- 
reigji. Calvinism was denounced 
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by royal authority, and severe restrictions 
laid on the modes and times of preaching. 
But a change was approaching. In 1644 
Laud was declared guilty of high treason 
and beheaded ; and about five years after, 
Charles shared the same fate. The par- 
liament abolished Episcopacy and every- 
thing in the church that was opposed to 
the model of the Genevan church. 

During the Protectorate, Presbytery 
contimuxl to he tlie established religion. 
Independency, how'cver, ])revailed in the 
army, and w as in high favour w ith Crom- 
well. Under his government the sects of 
the (Quakers and Baptists ilourisbed ; and 
other sects, some of which held the wiUlest 
and most visionary tenets, sprung into 
existence. All were tolerated. Episco- 
pacy only was prescribed; and the Non- 
conformists, in their liour of prosperity, 
forgetful of the les.sons which adversity 
slionld have taught them, directed against 
its adherents severities similar to those 
of which th('y themselves had been the 
objects. 

The Restoration, in 1060, placed Charles 
iL on the throne of his ancestors, and led 
to the restitution of the old system of 
church government and worshi{>. Another 
Act of Uniformity (14 Car. II. c. 4) was 
p.issed in 1002, by which all who refused 
to observe the rites as well as suhserihe 
to the doctrines of the (Church of England 
Avere exclu<led from its etmimunion, and 
in consequeuee exposed to many disad- 
vantages and to cruel sutTerings. During 
the same reign was passed tiie Conven- 
ticle Act (10 Car. 11. e. 4 \ w liich sub- 
jected all w ho presumed to worship God 
otherwise than the law enjoined to fine 
and imprisonment, and punished the third 
offence Avith hanishment; the Five-Mile 
Aci (17 Car. 11. e. 2\ Avhieli banished 
to that distance from cA'cry I'orporate tOAvn 
where they had formerly preached the 
Nonconformist clergy, and forbade them 
to ollieiate as schoolmasters except oa 
condition of their taking the oath of 
passive obedience; and the Corporation 
Act (13 Car. II. st. 2, c. I ), which, though 
directed ag.unst the Roman (Catholics, 
pres.sed w^ith equal severity against Pro- 
testant dissciiters. and excluded from 
offices in municipal corporations those 
who refusetl to receive tlie eiicharist ac- 
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cording to the rubric of the Church of 
England. This was followed by the 
Test Act (25 Car. II. c. 2), which re- 
quired all persons who held any oiSice 
under the crown, civil or military, to 
take the oaths of supremacy and alle- 
giance, to subscribe a declaration against 
transubstautiation, and to take the sacra- 
ment of tlie Lord’s Supper according to 
the usage of the Church of England. 
This act, although directed against the 
Roman Catholics, equally aftected the 
Nonconfovniists. The act 22 (^ar. II. 
c. L for preventing and suppressing sedi- 
tious conventicles, punished every person 
above the age of sixteen m ho was present 
at a conventicle by a line of live shillings 
for the hrst, and of ten shillings for every 
subsequent offence; and the penalty for 
teaching or preaching in a conventicle 
was made 2(i/. for the first, and 4o/. for 
eacli subsequent offence. Persons who 
suffered conventicles to be lield in their 
houses were nui<le liable under this act 
to a fine of 20/., and justices of the peace 
were en»powered to break open doors 
where they were informed conventicles 
were held, and take the offenders into 
custody. 

In the reign of William III. the Tolera- 
tion Act (I Win. III. c, 18) gave immu- 
nity to all Protestant dissenters, except 
those who denied the Trinity, from the pe- 
nal laws to which they hud been subjected. 
The preamble alleges that “ Forasmuch as 
some ca.se to scrupulous consciences in 
the exercise of religion may be an effec- 
tual means to miitii their majesties’ Pro- 
testant subjects in interest and affection,” 
be it enacted That none of tlie following 
statutes : 23 Filiz. c. 1 ; 2D Eliz, c. b ; 
1 Eliz. c. 2, ^14; 3 Juc. c. 4; 3 Jac. 
c. 5; nor any other law or statute of this 
realm made against papists or popish re- 
cusants (except the 2.5 (^ar. II. c. 2, and 
the 30 Car. II. st. 2, c. 1), shall be con- 
strued to extend to any person di.ssenting 
from the Church of England that shall 
take the oaths of allegiance and supre- 
macy and make and subscribe the de- 
claration against poperv required by 30 
Car. II. ; and $ucb persons shall not be 
li^bj^ to «h^!»ain.‘ .»r p* ialties or for- 

S ' fdres taeilP^ed m 35 Eliz. c. 1, and 
. ctoir rt, But if an^ assembly of 


persons who dissented from the Church 
of England were held in any place for 
religious worship with the doors locked 
during any time of their meeting, they 
were liable to the penaRies of all the 
foregoing law's recited in the act. By 
§ 8 it was i)rovided that “ no person dis- 
senting from the Church of Fmgland, in 
holy orders, or pretended holy orders, or 
pretending to holy orders, nor any teacher 
or preacher of any congregation of dis- 
senting Protestants, that shall make and 
subscribe the declaration aforesaid and 
take the said oaths,” “ and shall also de- 
clare his approbation of and subscribe 
the articles of religion mentioned iu the 
statute of 13 FTiz. c. 1 (except the 34th, 
3.5th, and 3bth, and these words of the 
2()th article, viz. ‘ the church hath power 
to decree rights or ceremonie.s, and au- 
thority in controversies of faith, and yet’}, 
shall be liable to any of the pains and 
penalties of the 17 Car. II. c. 2, or the 
penalties mentioned in the said act of 22 
Car. II. c. I, by reason of preaching at 
any exercise of religion, nor to the pe- 
nalty of lOO/. by I3(S:, 14 Car. 11. c. 4, 
for officiating in any congregation for the 
exercise of religion permitted and allownl 
by this act.” 

The benefits conferred by the Tolera- 
tion Act w ere subseipiently much abridged 
by the Occasional Communion Bill, which 
excliuled from civil offices those Noneou- 
formists who, by communion at thetiltar? 
of the (ffmreh, w ere by the provisions of 
the Test Act qualified to hold them ; and 
by tlie Schism Bill (rcfiealed by 19 Geu 

III. c. 24), wliich restricted the work of 
education to certificated ehurchmep. Ih 
5 Geo. II. c. 4, it was enacted that it 
any “ mayor, bailiff, or other magistrate” 
should go in his gown or attcnde4 by the 
ensigns of his office to any public meet- 
ing for religious worship, he should he 
disabled not only from holding such office* 
but any public office or eiuploymcnt 
wliatsoever. By the repeal of the Cor- 
porutiou and Test Acts iu 1828 (9 Gee. 

IV. C. 17) [FisTABLlSllKD CuiIBCHj P' 

851], and by the pa.ssing of tlie acts re- 
lating to registration and marriage dissen- 
ters have been allowed tlie peaceable en- 
joyiuent of their religion. . . 

By the act 52 Geo. Ill, 155, 
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provided that any congregation of Pro- 
testants amounting to twenty shall be 
registered in the Diocesan’s court and at 
the quarter-sessions of the peace, under a 
penalty not exceeding 20/. nor less than 
riO.s*. ’fhe cost of registering at the quar- 
ter-sessions is two guineas. Noncon- 
formist places of worship may be regis- 
tered for the solemnization of marriages 
on application to the register-general by 
certificate, which must be signed by 
twenty householders who have used such 
place of worship for one year. (G & 7 
Win. IV. c. Hf), § 18.) Persons who 
jneaeh or teach religion in a noiicon- 
fonnist place of w'orsliip shall, when re- 
quired by a magistrate, take the oath and 
make the declaration specified in 19 (ieo. 
111., professing themselves to be Chris- 
tians and Protestants, and that they be- 
lieve the Scriptures to contain the i ev(*aled 
will of (iod, and to be the rule of doctrine 
and [iraetice. A iioiicoiifonnist preacher 
or teacher may reijuire a magistrate to 
administer th(‘ aliove-mentioned oath and 
to give him a certificate thereof. This 
certificate exemjits him from serving in 
tlie militia and certiiin civil oiiices, in 
case he follows no other secular occupa- 
tion except that of schoolmaster. No 
congregation is allowed to meet with the 
door locked or otherwise fastened, under 
pt'iiulty of a sum not exceeding 20/. nor 
less than 40.s. When the place of wor- 
ship is didy registered and the preacher 
or teacher has obtained a certilicate in 
‘ manner already mentioned, any per- 
son wdio wilful]^ disturh.s the minister or 
Jiny one of the congregation, is liable, on 
conviction at the quarter-sessions, to a 
penalty of 40/. Dissenters from the 
ehurch are now in some respects in a 
hotter position than those who belong to 
d, for members of the established church 
Jtve not w ithin the l)eiiefit of the Tolera- 
hoiiActs. [Law, Criminal, p. 217.] 
h would l)e a task of some difficulty 
^'numerate the various sects which may 
classed under the general head of Nou- 
conforniists. The chief denominations an? 

I'fesbyterians, Independents, Baptists, 
Wesleyan and Calviiiistic Methodists, 
Quakers. Most of the minor sects 
! V V ^ considered as only 

dhdivisions of or included in the above 


denominations. I’he entire number of 
Protestant dissenters in England and 
Wales has been estimated at 2,.'j()0,()00, 
including the Methodists, who may amount 
to about,,! ,200,000. The number of mar- 
riages which are not celebrated in con- 
formity with the rites of the Established 
Church represent a population of about 
1,1 GO, 000. [Marktaok, p. 325.] The 
most numerous classes of dissenters in 
Scotland originated in a separation from 
the established church in 1740. They 
are called generally Seceders, and are 
divided into Burghers, Anti-Burghers, 
Original Burghers, and Original St^ceders. 
There are also the body of dissenters 
called the Belief Church, who separated 
from the establishment in 17.58; and the 
Free Church, who separated in 1842. 
'Phe only considerable body of Scottish 
dissenters of older standing, with the 
exception of the Episcopalians, are the 
Cumeroniaus, or Reformed Presbyterian 
Synod, who are the representotives of the 
Covenanters of the seventeenth century. 
A few years ago Mr. Macculloeh calcu- 
lated the^ whole number of dissenters in 
Scotland (exclusive of about 140,UU0 
Roman Catholics) at about oG(),0()0 or 
380,000 persons. In Ireland, exclusive 
of the Roman Catholics, who alone out- 
numl)er the adherents of the estal)lished 
cliurch in the proportion of 7^ to one, 
the principal dissenters are the Preshy- 
t<'rians, who are mostly confined to the 
province of Ulster. Thu Irish Presby- 
terians amount to between GOO, 000 and 
700,000, and are more than twenty times 
as numerous as all the other bodies of 
dissenters in that country put together. 

NON COMPOS MENTIS. [Lu- 
nacy.] 

NON-RESIDENCE. [Benefick, p. 
348.] 

NORROY. [Herald.] 

NOTARY. This word is derived from 
the Roman name iiotariiiSy a person who 
was so called from his taking dow n in 
notes or writing (uottc) the words of u 
speaker. The nutarii were in fact short- 
hand writers, and it is clear from many 
passages of ancient writers that they used 
symbols of abbreviation. It may he sulh- 
cient to quote the two Id lowing pas- 
sages 
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f>rit Mix fui liti;ra verimin est, admission to practise are regulated by 


Quique notis linKuam superat (niTsum«pieloquentis, 
txcipicns lon<;ax nova por compendia voces. 

* ® Manillas, ylstiWM. 

‘ rumnt verba licet, manns est velocior illis, 
JSondura liri'nia suuin, dextra p'regit. op»s. 

Martial, tJpuj. xii. 208. 

It seems that they were also employed 
to take down a man’s will in writing. 
The notarii were often slaves. The 
Avord is also sometimes used to designate 
a secretary to the princeps or emperor. 
(Ausonius, EpUj., 13r> ; Gregor. Naziaiiz., 
in the letter inscribed ry Norapico ; Au- 
ffiistiii, lib. ii., ‘ De Doctrina Cliristiana ; 
Diq. 29, tit. 1, sec. 40 ; I.ainpridius, 
Ahx, 28 ; sec also the references in 
Facciolati, Notar ius.) 

In the fourth century the notarii were 
called Exceptores, and were employed 
by the governors of the Roman provinces 
to draw up public docuineuts. lint the 
persons mentioned under the later Roman 
law, M'ho corresponded most nearfy;.. to 
the modern notary, are called tabelUones; 
their business was generally to draw up 
contracts, wills, and other instrumpits. 
The forty-fourth Novel treats specially 
of the’ uibelliones (rrepl ru>v (rvfifioKato- 
ypacpccu)-, und they ui'c spoken of in 
various other parts of the Novels, and in 
the Code. (Cod. xi., tit. r,3, &c.) It 
appears clear that as the word notarius 
is the origin of the modern term notary, 
so the tabellio is the person from whom 
were derived the functions of the modern 
notary public. 

It is iinjiosslhle to say when persons 
under the name and exercising the func- 
tions of notaries were first known in 
England. S])elman cites some charters 
of Edward the Confessor as being exe- 
cuted for the king’s chancellor by notaries. 
((rdosfi. tit. Notarius.) “Notaries,” are 
mentioned with “ procurators, attornies, 
executors, and maintainours,” in the slat, 
of 27 hklward III. c. 1. They were 
officers or ministers of the ecclesiastical 
courts, and may therefore have been in- 
trodn{!cd ditotbh vountey at a very early 
period. li is gener- Jly siipf)OS<?d that the 
power of arbn'ittii:;! noti*Ties to practise 
was vestfijA in tlv" laehbishopof C/Untcr- 
Hen. '.tn e. 21, § 4. 
service and the maimer of 


the 41 Geo. III. c. 79, amended ny 
ti 8c' 7 Viet. c. 90. The first [of these 
acts prescribed that no person in iMigland 
should act as a public notary or do any 
notarial act unless he was duly sworn, 
admitted, and enrolled in tlie court 
wherein notaries have been accustomarily 
sworn, admitted, and enrolled, lly 41 
Geo. III. a person must also have heeu 
bound by contract in Avriting, or by iu- 
deiitnre of apprenticeship, to serve as a 
clerk or apprentice for seven yem’s to a 
public notary, or to a scrivener using bis 
art and mystery according to tlu‘ privi- 
lege and custom of the city of lanKlon. 
and also being a notary, wlio has bee 
duly sworn, admitted, and enrolled : In 
ill the preamble to the act iJ iKc 7 V ict- 
is stated that “ whereas doubts have arise 
whetlier a public notary, being alsoii 
attorney, solicitor, or proctor, can lla^ 
and retain any [icrson to serve liini i 
a clerk or apprentice in his ])rofe^sion < 
business of a public notary, and also i 
the same time as that ot an attorne 
solicitor, or proctor, and whether siu 
service is in conformity with the pi’ 
visions of the said act” (41 (Jdo. 111. 
79); and it is then enacted tha^ petM'i 
who have so served an* not dis^ualifm 
but no public notary can rctahi a cUn 
unless ill actual practice; and fiy 
V’ict. a term of live years is ^praciei 
An allidavit of tlie execution q{ the cd 
tract must also be made and filed. : 
the act prescribes, in tin* profSev com 
and the affidavit must be produceil m 
read at tiie time of the person’-<5 
and enrolment as a public notary, m 
(kmrtof Faculties, Avhich is 
ctiurt for admitting and enroll 
The projier persons for taking imo 
the affidavits are the master ol the 
ties of the archbishop of Canterl^.^O’ 
London, his surrogates or commissions 
The Master of the Faculties is au thou- 
by the act (i & 7 Viet, to 
requiring testimonials or proofs as < 
charact 4 *r, inU-grity, ability, and to 
tency of persons wlio ij^pply 
or re-admission ; but from htjj ‘ ^ 
there is an appeal to thc^ 

Persons who act as notaties 

without being properly admit ct 
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enrolled, are liable for every offence to 
forfeit and pay the sum of 50/.; but 
British consuls abroad are empowered to 
perform notarial acts (G Geo. IV. c. 
87, ^ 20). The licence or commission 
for acting as a notary in England recpiires 
a stamp duty of 30/., and in Scotland one 
of 20/. An annual certificate is also re- 
quired. Notaries public who practise 
within the jurisdiction of the incorporatt^d 
(Company of Scriveners of London must 
become members of and take their freedom 
of that company under tlic acts of the 
41 SI Geo. III. and 0 & 7 Viet. Instead 
of tlie oath of olRce formerly taken, the 
act 0 & 7 Viet, requires, in addition to the 
oatlis of allegiance and su])remacy, a new 
for the lionOvSt and faithful discluirge 
of tlieir duties; the oaths of allegiance 
and supremacy are dispensed Avith in 
cases provided for by law ; and a decla- 
ration is substituted for an oath under 
saiiilar circumstances. 

The original husiness of notaries was 
to make all kinds of legal instruments : 
Lliev an* often spoken of in former times 
as the persons wlio made wills (Shepherd’s 
Tni;rhnt()nc\ vol, ii., 407, Preston's ed. ) ; 
l)ut tin* attorney and solicitor ha\e now 
;:of possession of lliis part of tih*ir husi- 
In praotke their business is now 
liiuit 'd to the ^.ttestation of deeds and 
'vritiiigs for the jHirpose of giving them 
ijiicb authenticity as shall make th«*ni ad- 
IIlis^illle as evidspee in otlu’r couMtri<‘s, hut 
priiicipaily sucii as rt*late to mercantile 
tiausaetioiis. It is also their busiuers to 
’nakf* protests oi bills of exchange. They 
also receive and take the alfulavits of 
“uiriiiers and masters of .ships. Notaries 
■*ire mentioned with serjeaiits-at law, bar- 
risters, solicitors, attorneys, and others 
'■11 Geo. III. c. 98, 5 13), as the^per- 
soiis who may, for fee or reward, draw 

iM is ‘is follows,: — “ I, A. B.,do swear, 

lin V " faithfully exercise the ofllce of a Pub- 
, uUiry ; I will fjiitlifully make «*ontracts or 
( for or between any party or parties 

fho same, and I w'ill not add or diminish 
"ihiout the cons«'nt of sucii party or 
'ill'iT alter the substance t)f the fact; I 

ni’iit aetj contract, or instru- 

>riii(l . *! I shall know then* is violence or 

’in o‘ ^ ''ill act uprightly /md 

. ”t>9iuessof a public nobirv, aecortl- 
Voir,^““ of »>y skill «ml ability.”' 


or prepare conveyances or deeds relating 
to real or personal estate, or proceedings 
in law or equity. A recent act (r^th & 
Gth William IV. c. 70, § 5) provides 
that in cases of such actions or suits being 
brought in any court of law or (equity 
within any of the territories or depen- 
dencies of Great Britain abroad, as in the 
act mentioned, public notaries, with other 
Ix*rsons named in the act, are authorized 
to receive solemn declarations in writing, 
in the form prescribed by the act; and 
such declarations, when certified under 
their signature and seal, and transmitted, 
shall be allowed in all such actions and 
suits to have the same force as if the ix?r- 
sons making the declarations had ap- 
peared and sworn or afiirnied the matters 
therein contained in open court, or upon 
a commission issued for the examination 
of witnesses. 

NOTE AND BILL. [Money, p. 
358.] 

NOTES, bank; [Bank ; Monf.y, p. 
3.55.] , 

NOVELLiE. [Justinian’s Legis- 
lation.] 

nuisance, or NUSANCE, is a 
term di;rived immediiCtely from the 
French nuisance, and ultimately from the 
Latin nonre “to hurt;*' it signifies an 
unlawful act or omission which occasions 
annoyance, damage, or incoin'cnicnce to 
others. Nuisances may either be illegal 
acts or omissions of legal duties, and are 
of two kinds, common or public nuisances, 
w'hieh afi'ect all persons, and jtrivafr 
nuisances, which injure individuals. 
Among common nuisances are, annoy- 
ances in highways, public bridges, or navi- 
gable rivers, which are produced by ren- 
dering the passage inconvenient or dan- 
gerous, either positively by actual destruc- 
tion, or negatively by omitting to repair in 
cases where the law imposes the duty of 
repair! lig. 

Noxious processes of trade or manu- 
facture in towns are common nuisances 
by reason of the. danger to the health of 
the hihabitants; and brothels, disorderly 
alehouses, gaming-houses, and unlicensed 
stage-plays are hcUl to he common nui- 
sances, both on account of tlie injury 
alleged to be done by them to public mo- 
rals and v.f the danger to the public peace 
2 » 
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by drawing together dissolute persons. 
TJie remedy for a public nuisance is by 
presentment or indictment ; and the 
oti'endcT, upon conviction, may be 
punished by tine ami imprisoinm'nt. It 
is said also that in the case of a positive 
obstruction to the free enjoyment of a 
public right, it may form part of the 
judgment that the offender shall remove 
the nuisance at his own cost; “and it 
seemeth to be reasonable,” says Hawkins 
(hook i., eh. 75, sect. 1.5), that those who 
are convicted of any other common nui- 
sance should also have the like judg- 
ment.” 

Private nuisances are annoyances 
wliich affect individuals only. Thus, if 
my iieighhour builds a house so near to 
mine that he obstriict.s my ancient lights, 
or thi'ows the water from his roof upon my 
house or land, this is a j)rivate miisance ; 
so also if he keeps noisome animals, or 
sets up an offensive trade or hazardous 
manufactory so near to my dMolling- 
housti that the free enjoyment of my pro 
perty is interrupted either by injury to 
my health or comfort, or tlie apprehension 
of danger. The remedy for a private 
niiisnnce is an action upon the case,, in 
wliich damages may be recovered accord- 
ing to the injury sustained. 

The ahaiement of a nuisance is literally 
the Imiliinf down or destruction of a nni- 
sance. A man may abate a nuisance, 
that is, rtmiove it, if he commits no 
breacli of the peace in abating it, and dws 
no more injury to die thing which is a 
nuisancx; than is necessary for abating 
it- If a gate or other obstacle is placed 
acro.ss a public road, any man may abate 
it ; and if a man builds a wall, for instance, 
which o!)stnicts a man’s ancient lights, 
he may pull down the wall, .subject to the 
condition already mentioned. 

l(Ftj:feLIFlCATION. [Unitkd 

SXATltS, ( loNSTlTtJTTON OF.] 

NULIJTY OF MAfiKIAGE. [Mar- 

RTACK, p. 'ijr,.] 

NUN. [Monf, p. 365.] 

N UNO to (Af//irio, in Italian; Am- 
tiua, in Ua|^n ) si.y ndies a messenger, but 
is used ua^'C part’* nia !y to designate 
/.Afi ambSfedors sent liy the pope to 
** gencral’y 

' tii’i. of Kome ; if a 


cardinal, he is styled “ legate.” Previous 
to tlie Council of Trent, the papal nuncios 
in f<»reign countries acted as judges, in 
the first instance, of matters which w\Te 
within ecclesiastical jurisdiction ; but 
since that time they have acted as judges 
of appeal from tlie decisions of tlie re- 
spective bishops, in those countries only 
Mdiich are subject to the decretals i^ud 
discipline of the council of Trent. In 
other kingdoms and states, such as F ranee, 
Austria, Tuscany, &c., which, though 
Catholic, hold themselves iiuU'pendent of 
tiie court of Kome in matters of dis- 
cipline, the nuncio has no jurisdiction 
whatever, and lias merely a diplomatic 
character, like the minister of any other 
foivign power. [Lkoate. ) ( Pere liichard, 
liihliotlnque S(tnT(\ art. “Nonce.”) 
NUNCUPATIVE WILL. [Wnx.: 


O. 

OATH. Oaths have been in use in ai' 
countri<‘s of which we have any exarl 
information, and it is prohalih* that there 
is no nation which has any clear notion 
of a Supreme Peing, or of superior 
hciiigs, that does not make use of oaths 
on certain solemn occasions. An oath 
may be described gmierally as ;^-appeal 
or address to a .superior being, amhich 
the [lerson making it engages t<™eclan 
the truth on the occasion on wmch he 
takes the oath, or by which JxQ promises 
to do something licroafter. The p(‘i*soa 
who imposes or receives the oatl|^ni|^^’^^“ 
or receives it on the snppositionlthiit the 
person making it appreliends some evil 
consequences to liimself from the superior 
Heiiig, if he should violate the 
The person taking the oath may or ina) 
not fear such consequences, hut the vidiie 
of the oath in the eyes of him who 
ceives or imposes it consists in the 
which he has of its inllueiice 
person who takes it. An oath mn} l>e 
voluntarily, or it maybe imposed 
person under certain circumstances ‘ 
political superior ; or it may he the 
condition on which the assertion 
claration of a person shall 1>^ 
as evidence of any fact. 

The form of taking the ofttb has 
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greatly in difterent conirtries. Among I 
the (Wrecks, a person sometimes placed | 
Ills baud <m the altar of the deity by 
whom be swore j but the forms of oaths 
w^ere almost as various us the occasions. 
Oaths were ’ofn'H used in judicial pro- 
ceedings among the Greeks. The Di- 
casta*, \s’bo wa‘re judges and jurymen, 
gave their verdict upon oath. The 
Ileliastic oath is stated at length in the 
spec'ch of Demosthenes against Tiino- 
crates (c. ‘hi). It does not appear that 
flu* oath was always imposed on wit- 
ik^ses ill judicial proceedings ; and yet 
it appears that sometimes witnesses gave 
their evidence on oath : perhaps the oath 
oil the part of witnesses was generally 
vnlimtary. (l)emosth., Uphs- ''Atpo^oy 
'•I'tuS, c. IG; Kara KJva>;/ov, c. 10; and 
.Meier and Schf/inann, A/t. /Voem'., p. 

In the Ih'iium jurispnideiiee, an oath 
H:is r(*(piired in some cases from the 
pitiintiif, or the defendant, or both. Thus 
ilie oath of ealumny wasreipurod from the 
plaiutid', which was a solemn declaration 
fliat he did not prosecute his suit for any 
tiMiidiilent or malicious purpose. 3'lie 
^li'tMice of false-sweariug was pcrjnn'uniy 
(icrjury ; but it was considei\!d a less 
ollenee iu a party to a suit when the oath 
was imposed by a judex than when it 
was voluntary. It does not appt'ar that 
in civil proceedings witnesses were iie- 
rcs'iarily exjimined on oath; but wit- 
'>css'. s appear to have been examined on 
oath ill t[i(i judjcia puldiea, whieli were 
^nminal proceedings. The title in the 
fh(/cs7, ‘ De dVstilms’ tit. 5), makes 
’in nieiition of the oath, though it speaks 
puiiisliinent being inflicted on wit- 
nesses wlu) bore false testimony. 

I’hc lav/ of Kiiglaiul, as a ixeneral rule, 
all evidence or testimony tor 
jiidicial purposes to be given on oath, 
all jiersons may he sworn as wit- 
’’os'ses ^v)^o, being questioned on the 
<>r''asjor, up taking the oath, will declare 
lH*lief *111 the existence of God, in 
uture shite of rewards and puuish- 
h(*i\r ^ further declare their 

hie n will be panished by 

all ^^ 1 * permits, all persons, 

to h persuasions, who profess 

^ve the necessary belief, ^to be sworn 


as witnesses; and it excludes all other 
persons from being witnesses. A Jew, 
a Mohammedan, and a Hindu may lie 
sworn as witnesses, but they must se- 
verally take the oath in that form which 
is sanctioned by the usage of their 
country or nation, and which they se- 
verally consider to be binding. It follows 
that a person who professes atlieism, or 
who does not profess such belief as is 
stated above, cannot be sworn, and con- 
sequently cannot be admitted to give 
testimony for judicial purposes. Children 
also who are too young to understand 
the nature of an oath, and adults who 
are too ignorant or too weak iu intellect 
to understand what is meant by an oath, 
cannot lit* swmrn as witnesses. The of- 
fence of declaring what is false, when 
a witness is examined upon oath, consti- 
tutes i’erjury. [Law, Criminal, p. 25.] 
Declarations made by a person under 
the apprehension of immediate death are 
generally admitted as evidence in judi- 
cial proceedings, when properly verified ; 
for it is considered that tlie circumstances 
in which the person is placed at the time 
of making the declaration, furnisli as 
strong motives for veracity as the obli- 
gation of an oath. Quakers also, in all 
civil cas(*s, were allowed by the statute 
7 S Win. III. c 34, to give their 
»*vidence on affirmation ; and now the 
affirmation of Quakers and Moravians is 
Hdmi.ssible in all judicial proceedings, 
both civil and criminal. When a de- 
fendant ill chancery is entitled to privi- 
lege of peerage, or as a lord of parliament, 
he is required to give his answer to a bill 
iipbn honour only ; and in the case of a 
corporation, the corporate body defend- 
ants jmt in their answer under tlieir com- 
mon seal. Other defendants are reiiuired 
to put in their answer upon oath. For 
other maitei-s connected with judicial 
evidence see Evidknck. ^ 

An oath is required in England in a 
great many cases besides judicial pro- 
ceedings, as for instance, on admission 
10 places of public trust, and on a variety 
of other occasions. By an act of the 5 
Si. 6 Win. IV. c. ()2, the lords of the 
Treasury are empowered to Substitute a 
declaration in lieu of an oath, solemn 
affirmutiaii, or affidavit, in a variety of 
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cases, such as relate to tlie revenues of 
Customs or Excise, the Post-Office, and 
other departments of administration men- 
tioned in tlie second section of this act. 
This act also substitutes declarations in 
lieu of oaths, solemn affirmations, and 
affidavits, in various other cases enu- 
merated in tlie act; for instance, where 
a person seeks to obtain a patent under 
the Great Seal. Justices of the peace 
and others are ({> IM} prohibited from 
administering or reireiving oaths, affi- 
davits, or solemn affirmations, tonching 
any matter or thing whereof siieli justice 
or other person has not cogni^iance or 
jurisdiction by some statute in force at 
the time; with certain exceptions how- 
ever, specified in the latter part of this 
section. The object of this section was 
to put an end to tlie practice of adminis- 
tering and receiving oaths and affidavits 
voluntarily made in matters not the sub- 
ject of any judicial inquiry, nor in any- 
wise pending or at issue before the person 
by whom such oaths or affidavits were 
ailministercd or received. But this act 
does not extcuid or apjily to cases where 
the oath of allegiance then was or tlau'c- 
after might lie required to be taken by 
any person who may be appointed to any 
office; nor docs it extend or apply to any 
oath, solemn affirmation, or affidavit, 
which then was or thereafter might be 
made or taken, or required to be made or 
taken, in any judicial proceeding, in any 
court of justice, or in any proceeding for 
or by way of summary conviction before 
any justice of the {leace, 7.) IVrsons 
who wilfully and corruptly make or 
subscribe any declaration, under the 
provisions of this act, knowing the same 
to be untrue in any material particular, 
are declared (§ 21) to lie guilty of a 
misdemeanor. The statute of i & 2 
Yict. c. 77, provides the same privilege 
of solemn affirmation for persons who 
have been (Quakers or Moravians, and 
have ceased to lie such, but still entertain 
conscientious objections to the taking of 
an cat.b. as th(‘y would iiave enjoyed if 
they were (^uakciN or Moravians. 

fttbsjna y be <‘ither voluntary or 
sed by a jaditicaJ superior, 

)e imposed a ihcr on extra- 
ct judicial occasions. Oaths i 


which are imposed on occasion of judicial 
proceedings are the most frequent in this 
country, and the occasions are the most 
important to tlie interests of society. Tlie 
principle on which an oath is administer- 
ed oil judicial occasions is this : it is sup- 
posed that an additional security is there- 
by acquired for tlie veracity of him who 
takes the oath. Bentliam, in his ‘Ra- 
tionale of Evidence,’ on the contrary, 
affirms that “ whether principle or expe- 
rience be regarded, the oath will be found, 
in the hands of justice, an altogether use- 
less iiistiMimeiit ; in the hands of injustice, 
a deplorably serviceable one ;” “ that it is 
inefficacious to all good purposes,’’ and 
“ that it is by no means inefficacious to 
bad ones.” 

The three great sanctions or securities 
for veracity in a witness, or, to speak 
perhaps more correctly, the three great 
sanctions against mendacity in a witness, 
are, the punishment legally imposed on a 
person who is convicted of 1‘alse swearing, 
the punishment inflicted by public opittion 
or the positive morality of society, and 
the fear of punishment from the* Deity, 
in this world or the next, or ill both. 
The common opinion is, that I all the 
three sanctions operate on witness, 
though tlu'y operate on (lifi'ereiif witnesses 
in very dilfereiit degrees, Jpaa who 
does not Ixdievi? that the ^|fety will 
punish false swearing can oii^ fee under 
the influence of the first twt| sanctions: 
and if his character is such tliftit caiJiiut 
be made worse than it is, he iMiy be under 
the influence of the first sqj|^tiou only 
Bentliam affirms tliat the sanction 
only appears to exercise an Influence in 
any case, because it acts in|j^njunetion 
with “the two real and efficienfsanctions. 
“the political sanction and A inond or 
popular .sanction;” and that » it is strip- 
ped of tliose accompaniment, its 
teiice will appear immediate!^, 

Benthaiii’s chief argument is as follows . 

“ that the supposition of the efficiency 
an oath is absurd in principle. B af>- 
crihes to man a power over his 
It supposes the AlniigHiaf to stunu cn 
gtiged, no matter hoW'^ut j 

eiigugtd, to inflict <»>». ^'7, ''“Hy'' i „2 
by whom the cere: Aulter 

been performed, hai ’ 
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punishment (no matter wlmt) whicli, but 
for the ceremony anti the profanation, he 
would not have indicted. It supposes 
liiin thus prepared to indict, at command, 
and at all times, a punishment, which, 
being at all times the same, at no time 
hears any i>rop.)rtion to the offence.’ 
Again : “ either the ceremony causes 
punishment to be indicted by the Deity, 
in eases when; otherwise it would not 
h:iv(i been indicted; or it does not. In 
the former case the same sort of authority 
is exercised by man over the Deity, as 
tint which, in English low, is exercised 
(>\(n'*t}ie judge by the legislator, or over 
die sheriff* by the judge. In the latter 
use the ei remony is a mere form without 
useful effect Avhati.‘ver.” 

'Die absurdity of this argiimout hardly 
,eeds to he (^xposed. He who adminis- 
ers the oath, by virtue of the power 
Ahich he lias to administer it, and the 
olitieal superior who imposes t!ie oath, 
lay either iKilieve or not believe that 
iie IXdty will punish false swearing, and 
t is ijuite immaterial to the question 
«vliieh of tlie two opinions they entertain. 

That which gives the oath a value in the 
yes of him who administers it, or of that 
leal superior who imposes it, is the 
)piuiou of the person who takes the oath ; 
and if tlio indiviilual who takes the oath 
!'vli(‘ves that the Deity, in case it is pro- 
‘inied, will indict a punishment which 
Jtlu'i'wise he would ng^ indict, the object 
I him who enforces the oath is aecom- 
'I'shed, and an additional sanction against 
nipndaeit} is seOired. It matters not 
Dt^ity will punish or not, 

I iiov whether he who enforces the oath 
•elicves that he will punish or not : if he 
dio takijs the oath believes that the 
l^'ity will punish false swearing, that is 
'^dicient to show that the oath is of itself 
^ sanction. 

lie leav of legal punishment is ad- 
mitted by Hentham to be a sanction 
J^oaiiisl mendacity. Ihit the legal pnnisli- 
niay or may not overtake 
j Legal punishment may follow 

(bt hut the perjury may not be 
therefore not punished, 
ont^* would a declaration wilh- 

oath l)e, “A mere form without any 


useful effect whatever, * because the legal 
punishment may not, and fre([nently does 
not overtake ,the offender? AVlien a 
Greek or a Unman swore by his gods, in 
whose existence he believed, and who. 
being mere imaginations, could not pu- 
nish him for his perjury, was not his 
belief in their existence and tludr piuver 
and willingness to punish perjury a sanc- 
tion against mendacity ? All anliipiity 
at least thought so. 

There are (X’casioiis on which oaths 
are treated lightly, on which he who im- 
poses the oath, he who takes it, and the 
community who are witnesses to it, treat 
the violation of it as a trivial matter. 
Such occasions as these furnish Hentham 
w'ith arguments against the efficacy of 
oaths on all occasions. F5 appose w e ad- 
mit, with Hentham, as we do merely for 
the sake of the argunumt, that “ on some 
occasions oaths go with the English 
clergy for nothing;'’ and this, notwith- 
standing the fact, which nobody can 
doubt, that among the hhiglish clergy 
indievers are more abundant than un- 
believers.’' The kind of oaths “which 
go I’or nothing’' arc not mentioned liy 
Hentham, hut th(‘y may he eonjectured. 
Mow, if all oaths went for nothing Avith 
the clergy, or with any other body of 
men, thi‘ dispute would he settled. Hut 
this is not the faet. If in any w ay it has 
become the positive morality of any body 
of men tliat a certain kind of oath shouUb 
go for nothing-, each individual of that 
body, with respect to that kind of oath, 
has the opinion of his body. He d<'es 
not believe that such oath, if broken, will 
bring on him divine punishment, and 
tliercfore siieli oath is an idle cenuuony. 
Hut if tiiere is any oath the violation of 
w hieh lie thinks wdll bring on him divine 
punishment, his opinion as to that kind 
')t oatli is not at all affected by his opinion 
as to the other kind of oatli. Noav, 
oaihs taken on judicial occasions are by 
tlie mass of mankind considered to bt* 
oaths the violation of whicli will bring 
some punishment some time, and therefore 
the^ have an 'inffuencc on the great ma- 
jority of those who uike them. Whether 
j society will in time so far improve as to 
render it safe to dispense witli this cere- 
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inony in judicial proceedings, cannot be 
affirmed or denied ; but a legislator Avho 
knows what man now is, will recpiire 
better reasons for the abolition of judicial 
oaths than Reiitham has given. 

IIow far the requisition of an oath may 
be injurious in excluding testimony in 
certain cases, and how far oaths on so- 
lemn and imf)ortant occasions may he 
made most efficacious, and in what cases 
it may he advisable to substitute declara- 
tions in lieu of oaths, are not matters of 
consideration here. 1 1 is eiKuigli here to 
show that an oath is a saiicliou or security 
to some extent, if the person wlio takes 
it fears divine punishnient in case lie 
should violate it : and that this, and no 
other, is the ground on wliich the oath is 
imposed. 

Indeed it is evident tliat in English 
procedure tin* professed opinion or lielief 
of tlie pei*soii who takes the oath is the 
only reason for which courts of justice 
either admit or refuse to receive his 
evidence ; and this is shown by the 
questions wliich may he put to a witness 
wlien he conies to deliver Jiis evidence 
in a court of justice. 

There is some difficulty in stating ac- 
curately how far oaths were recjiiired 
from witnesses in Roman procedure 
under the republic and the earlier em- 
perors. In addition to what has been 
stated, the reader may refer to Cicero, 
Pro Q. Jiosc. Comwd.j c. 1 .o, &c. ; and 
Noodt, Op. Ontn.y ii. 47i), ‘ De Testihus.’ 
By a constitution of Constantine, all wit- 
nesses were required to give tlieir testi- 
mony on oath; and this was again de- 
clared by a constitution of Justinian. 
('Cod. 4, tit. 20, s. 9, It;, 19.) 

Many persons conscientiously object 
to taking of an oath on religious 
grounds, and particularly with reference 
to our Saviour’s prohibition (Matth. v. 
33). On the subject of oaths in general 
the reader may consult Grotius, JJe 
Ik & E., lil). ii, c. 13; Palcy’s Moral 
J^hilosnph tf ; Tyl'*r’s Oripin and Ilisiorij 
pf(/<iths: vol. xii. ; 

and the woWc.f Rentham already re- 

j'UUlVU. iJy the comnioti 


law of England, where the king is en- 
titled, upon the occurrence of certair 
events, to take possession of real or phr- 
soiial property previously belonging to a 
subject, the facts upon which the king’*- 
title accrues must he first ascertained b) 
an inquisition or inqiK'st of office. Tliii 
inquiry is executed by some officer of tla 
crown, siudi as the esciieator, coroner, oi 
sheriff, or iiersons specially com mis- 
sioned for the jmi’pose. and llie facts an 
ascertained by a jury of an imietennimitt 
number, but consisting usually, though 
not necessarily, of twelve men. Smji iii- 
({uests were much more frequent btdbiv 
thc abolition of military tenures, when 
inquisitions post titf/rlrni were instituUtl 
upon the dtiatli of any of kitjg's 
tenants, to imjuire of w hat lands he dii d 
possessed, and of any other mattors tend- 
ing to establish the king’s rights respeel- 
ing tlu‘ propi.-rty of the deceased. [ J Uin • ' 
When an inquisition of this kind ha^ 
been executed and returned, itisSfoidtu 
be an oijur fumnl. Thus wliere treasure 
has been discoveri'd under elreiiutstancfi: 
which do not give it to tlu? owner of tk 
land, an inquest is held, and the kina, 
upon office found, fakes it; and vtoert ; 
person of illegitiiaate birth dies 
the king (if lie is the immediatel 
the fee), upon office found, i.s entl 
all his land: in the latter case ijj 
the land is generally grunl(*d agiiin if 
some person or persons who can inakt' 
out the most reasonable claim to it. 
akso the verdict of a jury upon a eoi''* 
ner's inquest, declaring a person t(» Ino" 
died id fell) de .sr, is an ofhee found, iii'f’* 
which the king hecontes entitled to tak 
possession of the ])roperty«of the k'- 
ceased. ... , 

OFEIGEUS OF THE ARMY AM^j 
NAVY. [Co >i .Ml SSI ON ; Aji)1>J'1'-'' ' 
Ai),iut.\nt; Admikal; CAnr.tiN;^'^ 
LONKL; Coknkt; Ension ; GnNiatAY'^ j 
OFFiCI A r>. [ Ahcii deacon, p- 

OLIGARCHY. [Democ uAC’v ; 
VEUNMF.NT.'l ,]] 

OPTION, AiiCin«snop’&- p 

.SJlon, p. 379.1 ■ri;c p 

OPOEU IN COIINCI]^. 
pression is chietty kiiowiMu 
with the ineasiin^s takCiliaWy 
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government in 1807 and 1809, in retalia- 
tion of the Berlin and Milan decrees of 
Napoleon, by 'which Great Britain and 
her colonies were declared in a state of 
blockade. The measure of retaliation 
had the effect of treating as enemies, not 
only France and its dependencies, but all 
who, either voluntarily or by compulsion, 
gave obedience to the decrees. A full 
account of the matter will be found under 
the head Br.ociiAT)K. There has been much 
dispute as^to the legality of these orders. 
Tlie law of nations lias acknowledged 
the blockading of lines of coast against 
the commerce even of neutral or friendly 
powers, when the object is to punish the 
stat<>‘ so blockaded, and the belligerent 
power has a force on the spot snfficitmt to 
make the blockade actual and pliysical. 
Ikit where a belligerent power goes be- 
yond this, and declares some place at 
which it has no armed force under a state 
of blockade, it simply issues an edict 
against the freedom of commerce, au- 
thorizes its cruisers to seize vessels M'liich 
are not impeding any warlike operations, 
and covertly declares hostilities against 
the states affected by the fictitious block- 
ade. The law of nations has never coun- 
tenanced such a licence, and it came to be 
a(|uostioii whether these orders in council, 
being thus not of an executive but of a 
legislative cliaracter, were legal, the Privy 
(k)iiiicil not having any legislative an- 
thoriiy in this country, except in so far 
as it may be authorized by act of parlia- 
nient. In favour of the orders, it .was 
riiaintained thift they were merely part of 
the execution of the royal prerogative of 
declaring and conducting war, and that 
they were methods of legitimate retalia- 
tion, by which individuals undoubtedly 
suffered, as individuals always must 
'vhere warlike operations are conducted 
:i large scale. Analogy was taken 
h’om tlie exercise of the crown's preroga- 
tive during war, in prohibiting the sup- 
Idying of tbe enemy wdtb commodities 
contraband of war — an interference with 
ffie freedom of commerce justified by the 
ticcessity of the case. But thew* argu- 
Dicnts did not satisfy the country gene- 
J’litly that the measure, if it was a rfgbt 
should not have been accomplished 


by Act of Parliament instead of Order in 
Council. 

It is difficult to draw the line between 
what may and what may^not be accom- 
plished by Order in Council. There 
have been various occasions on wliich, in 
cases of emergency, orders in council have 
been issued contrary to law, and those 
who have been concerned in passing, pro- 
mulgating, or enforcing them have trusted 
to legislative protection, and taken on 
themselves the personal responsibility of 
the proceeding. In the year 1766, when 
there was a d(‘ficient harvest and the pro- 
spect of famine, an order in council was 
issued prohil>iting the exportation of com 
from tin? British ports. In the imme- 
diately ensuing parliament the act 7 Geo. 
in. c. 7, was passed for indemnifying 
all persons who had advised the order or 
acted under it, and for giving compensa- 
tion to all who had suffered by its en- 
forcement. The act in reference to the 
order declared, “ which order could not 
be justified by law, but was so much for 
the service of the public, and so necessary 
for the safety and preservation of his 
majesty’s subjects, that it ought to be jus- 
tified by act of parliament.” AH orders 
restricting trade—unless when they are 
within the justification of the national 
war policy — and all orders suspending 
the operation of any act of parliament, 
would require an act of indemnity. There 
are some matters affecting trade and the 
revenue, as to which orders in council 
are specially authorized by act of parlia- 
ment. Thus in the Customs’ Duties Act, 
when there is any scale of duties to be 
paid by the subjects of a state having a 
treaty of reciprocity with Britain, it is 
enact«*d that the treaty of reciprocity, and 
eonse<piently the right to import at the 
lower duties, shall be declared by order 
in council. By the International Copy- 
right Act, I Sc 2 Viet. c. at), the countries 
which, by their conceding a term of 
copyright to work'^ published in Britain 
are to e*jjoy a similar j)rivil(\go here, may 
beMeclared by ord(‘r in council. 

ORDERS ‘ OF KNUDITHOOD. 
[Kutouthoop.] 

OHDINAKY. This tt'rm commonly 
signifies the bishop of tlie diocese, 
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who is in freneral, and of common rij^ht, 
the ordinary jmlge in eceU‘siastieul 
causes arising witliiii his jurisdiction. 
(Lindwoode’s Vroriuclale^ lil). i., tit. .S.) 
The term is also a’j>])licd to the cominis- 
saiy' or official of tlte bishop, and toother 
persons having, by custom or peculiar 
privilege, judicial power annexed to their 
offices or dignities. I'lius an archdeacon 
is an ordinai-y. A bishop therefore is 
always an ordlnarj*, hut every ordinary is 
jiot a bishop. 

The term is derived from the Canonists, 
and is in common use in several Kuro- 
pean countries. Since the Lateran Conn 
oil, when the apostolic see assnmed the 
power of preseiJting to benefices, the pope 
has sometimes l)een called by eanonical 
writers “ ordiuarius ordinariornm.’' In 
England the jji'obate of wills, the granting 
of letters of administration, the adinission, 
institution, and induction of parsons, and 
several other authorities of a judicial na- 
ture, are vested in the ordinary. The 
judex ordinarius of the canon and of ihe 
later Roman law is a judge who lias ju- 
dicial cognizance in his own proper right, 
as such judge, of all causes arising witliin 
the territoi'lal limits of his jurisdiction. 
He is oppo.sed to the judex delegatus, or 
extraordiiiarins, whose jurisdiction ex- 
tends only to such causes as are specifi- 
cully delegated to him by .some superior 
authority. (Aylill'e’s Varenjony \\ 'M)\) \ 
Justin., Novell, 20, c. .*1, and '112, e. .*11.) 
With reference to this distinction, it be- 
came usual to apply the term ‘‘ordinary” 
to bishops, who, when acting in their ju- 
dicial character in ecclesiastical causes, 
have strictly an ordinary jurisdiction; 
and we find it used in this sense by Brac- 
tou and the earliest writers upon English 
law. 

OSTRACISM. [Banishment, p. 
252.] 

OUTIiAWRY. This term, which is 
derived from the Saxon fltlmjh or (Jlh- 
laghy signifies an (*x<*lusion from the 
benefits and protection of the law. In 
English law it is a i u;iishT:)ent consequent 
.mpon a tlight from j'lStice, or a contu- 
' 1nhcioa^;liegj||||£‘ t)r ’ fnsal to appear and 
Tcivil or criminal trau.®- 
ilft^liSedience to bie process of a 


court of competent jurisdiction. By the 
laws of the Anglo-Saxons, continued 
after the Com{Jiest, an outlaw, who was 
al.'io called IdUffhlexman (lawless man) 
and frendhsnuin (friendless man), lost 
his lihernm legem, and had no protection 
from the frankpledge in the decennary 
in which he was sw^orn. A boy under 
twelve years of age, not being sworn to 
his law ill the decennary, could not be 
outlawed; and for the same leason a 
woman w’bo contnmaeionsly refused to 
a]'pear coidd not l)e outlawed, but w’as 
said to be icnt/rr/ (derelicta), and incurred 
the same penal consequences as an out- 
law. 

For centuries after the (kuiqmv'^t juj 
outlaw' was said “ Cerere caput lupimim,” 
and might be lawfully killed by any one 
wlio met him. Bvacton, who wrott. 
about the end of the reign of Henry HI., 
declares that an outlaw “ might be killed 
by all, especially if In* defended himself 
or ran away, so that it was ditlicult to 
take him ; but that when once tilken. 
his life and death wore in the 
bands; and if any man tlnm kill^hiirj 
he must answer for it as in tlui;!^j8e of 
any other homicide.” (Bracton^ft. iii. 
cap. 1.‘}.) That this practice ia|r, law 
prevailed in his time is further 
another passage in Bracton 
14). Fleta, who wrote rather 
Bracton, mentions the same 
justifies it. (Fleta, lib. i. cap. Lord 
(.k)ke (Co. Lit., 128 h, wlicr<^l||^ refi*r.'< 
to the ‘Year Book,' 2 Ass., ^, ^ .'i) ap* 
jiears to bo wrong in clainfflK for the 
judges in the reign of Edv|KnT. the 
merit of abolishing this prac- 

tice. The ‘ Year Book ’ 
another rifport of the same ‘Sk in 
herbert's ‘ Abndgement,’ titj^one, 

contain no such resolution, |Bd the case 
from which it is obvious thalLord Coke 
derived the above statemenf, is clearly 
an authority to show the continuance ot 
the old practice ; indeed so late as the 
reign of Philip and Mary, Staunfordo, in 
his * Picas of the Crowui/ mentions the 
above case, and speaks law upon 

this .subject as douhtME. llowcvc > 
though the technical 
so committed may qucstio 
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able, there is no doubt that the practice 
of killing outlaws like wild l)easts had 
ceased long before Staimfonle’s time. 

The eoiisequenees of outlawry are the 
forfeiture of goods and chattels univer- 
sally. Where itjtakes place upon a prose- 
cution for treason or felonj^ it amounts to 
a eonvietion and attainder of the offence 
charged, and therefore all the outlaw’s 
i('al })roperty, as well as his personalty, 
is forfeited. Where it takes place upon 
criminal prosecutions for inisdeineanors, 
or upon civil actions, the profits only of 
tljc defendant’s lands are, during his lith, 
forfeited to the crown. The outlaw, 
having neither the j)rivilege nor protec- 
tion of the hnv, is incapable of maintain- 
ing any action real or personal ; at the 
connnon law he could not be a juror, as 
lie was not ‘‘ liber et legalis and be is 
cx})ressly exelvuled from acting as a juror 
hy stat. b (ico. IV^ c. 50, § 0. 

^o person can be outlawed without 
sulficient notice of the process of the 
1 ‘oiii’t, and witliout satisfactory proof 
of his contumacy. It is therefore 
rc.|nired, in tlio first place, that in all 
I’iyil cases, and in all indictments for 
!ni^dcmeauQP% .iiiid probably also for 
felonies not ci^^ltal, three consecutive 
^H’its of ctipia^ ^ ch issuing upon the 
return of tho JH&er one, sliould be di- 
rected to tli0^Pf*ifF of the county in 
"hich the ptWeeding is commencevl. 
II upon all tliese writs the return is non 
cst inventus, a >yrit of exlijenl or e.rn/t 
sued which requires the 
sherifi to cause 41n^l^^hnidant to he called 
>r exacted in nve successive county 
‘uurts, or in five successive hustings, if 
|U London ; and if he renders himself, to 
him. But if he does not appear at 
fifth county court or busting, judg- 
®ent of outlawry is forthwith pronounced 
^?amst him by tlie coroners^ who are the 
Nges for this purpose in tlie couiity- 
d^'irt, and by the recorder if the proceed- 
p are in London (Co. Litt., 288 

iiid? ’ *» such 

l?nient having been given is returned 

this ® the exigent. Upon 

uiav ^ capias utlegatum 

tlie (P r Ifffo any county to arrest 

process follows 
^ his property. As an additional 


security thnt a man shall not be out- 
law'cd without notice of the process to 
which he is required to appear, the 
several statutes provide that a writ of 
proclamation shall issue at the same time 
with the exigent into the county where 
the defendant dwells, commaiidiug the 
sheriff to make three proclamations of 
him in notorious places in the county a 
month before the outlawry shall take 
place. • 

The only difierence betw een the pro- 
ceedings in outlawry ujurn an indictment 
of treason or capital felony and those 
upon civil actions and prosecutions for 
inferior crimes, is that one capias is in 
the former case sulficient before the award 
of the exigent. 

An outlawry may be reversed by writ 
of error, in which the party may avail 
himself of errors either of law or fact ; 
and the slightest mistake in any part of 
the proceedings will avoid the outlawry. 
It was formerly necessary to procure a 
pardon from the crown, hy which the 
outlaw w^as restored to his law, and be- 
came to all intents and purposes “ inla- 
gatus.” In modern times it is the usual 
course for the courts to reverse out- 
lawries upon motion, without obliging 
the parties to sue out writs of error or 
j)rocure ])ardons. 

OVEKSEEK, an officer appointed by 
justices of counties or boroughs, for pa- 
rislies under the 43 Eliz. 2, and for 
’ownships under the 13 & 14 Car. II. 12. 
They cannot be less than two nor more 
than four for one parisli or township. 
Churclnvardens are ex-officio overseers of 
the poor, hut au appointment of a chiirch- 
wwdeii as overseer to act in both capa- 
cities is void. ’Fhe duties of au overseer 
and of an assistant-overseer are identical, 
the latter being a paid ollicer, appointed 
under the .5y Geo. 111 . 12 , where, on ac- 
count of the amount of the population, 
the extent of the parish, or other diffi- 
culties, the services are onerous and 
trouhloscm?. Assistant overseers to take 
the duties of five or six townships are also 
appointed by the Commissioners under 
the Poor-Law Act. Before the passing 
of the Poor-Law' Amendment Act, it was 
the business of an overseer as well to ap- 
proj^riate nud distribute as to make out 
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and collect the poor-rates. Where no 
select vestry existed, lie 'w^as judge of the 
necessities of applicants for and receivers 
^f parochial relief, an appeal in case of 
refusal lying before magistrates in petty 
sessions. We will now describe the pre- 
sent duties of an overseer in parishes sub- 
jected to the operation of the Poor-Law 
Amendment Act : 1, Relating to the ma- 
nagement of the noor and to the hoard of 
guardians of the district ; 2, Witli respect 
to returning lunatic lists (where tlie 
township for which he acts is not in 
union under the Poor-Law Act, hut where 
it is in union the clerk of the Guardians 
by the 5th and bth V'ic. cap. 57, sec. b, is 
to make out the lunatic lists), and jury 
lists; 3, With reference to the registra- 
tion of voters. 

1. The Poor-Law Amendment Act 
limited the authority of an overseer of the 
poor, by transferring to a board of guar- 
dians such ^rtion of his duties as related 
to ascertaining fit objects for parochial re- 
lief, the amount of relief to be given, and 
the maimer of giving it. With .such 
services he has now little to do. His first 
business on entering upon his office is to 
possess himself UvS soon as he is able of the 
parish Iwoks and documents, including all 
old orders of bastardy under wliich money 
is payable; to collect outstanding arrears, 
if any; and to settle the balance with the 
outgoing overseer. He will probably be 
soon called upon to levy a rate, which 
must be made by a majority of parisli- 
oflicers. On refusal by any party to pay 
the rate being sworn to by the overseer, 
a summons will be granted against 'the 
defaulter by a magistrate. An appeal 
may be carried by the rate-payer to the 
district petty sessions, on the ground of 
inequality, unfairness, or incorrectness, if 
at least) seven days’ notice be given to the 
collector or overseer under the hand of 
the party appellant; or to the quarter- 
sessions, on the ground that the property 
is not rateable. It is then the duty of the 
overseer to appear before the justices to 
.supi)ort the validity of the rate. He must 
collect all arr^rs that he is able from'the 
fathers children under the old 

he wtiekly payments from 
J paid up. In cases of re- 
f othe ' difficulties, he should 


apply to the Board of Guardians for advice 
before'taking the proceedings justified by 
law. He is only to give relief to the poor 
“ in any case of sudden or urgent neces- 
sity ;” and, as .soon as he is aide, is to re- 
port to the relieving-otticer his having 
given such relief. The relief may not be 
given in money, but only in articles of ab- 
solute necessity. The orders of the Poor- 
Law Comiiiissioners furtlier set forth, that 
“If any overseer shall receive an order 
directing relief to be given to any person 
(duly certified, under the hand and seal of 
one of the signing justices, to be of his 
own knowledge wholly unable to worki, 
without requiring that such person 'shall 
reside in any workliouse, he shall forth- 
with transmit the same to the relicving- 
ollicer of his townsliip or place, to be laid 
before the Board of Guardians at their 
ne.xt meeting.” At the end of each 
(piarter the overseer will receive a notice 
from the auditor of the union or district 
auditor to attend liini, that his accounts 
may ))e examined and audited, and the 
overseer’s duties as to this are pointed out 
in the 33rd section of the 7 iSi 8 Vic. 
cap. 101. At these times he should 
take with him all Ins parish books, letters, 
and papers, to any of which refereno.' 
may possibly be made. .^Jle is to il|Wiag' 

and collect the rents of. parish pr^ 

and at the end of the IVfi'chaelnias ^ 
he should make out a “ terrier ^ 
lauds and tenements, and an inven^ 
.stock, inom*ys, goods, and ell'ects | 

ing to such parish or pUice, or giveu 
applic:ihle in aid of the poor-rates theroo 
The accounts of overseeiN must be st 
raitted to two magistrates for tludr 
nation within fourteen dttys after tlit‘2.) 
of March, in cases whegre district auc 
tors are not appointed, but where that h 
been done the pow’er of justices to auc 
is taken away by 7 Si H Vic. cap. 

37. The proceedings for the election; 
a guardian or guardians in their distn 
are now conducted by the clerk to a 
guardians, and he must attend the clef 
and render assistance. (See the iStlisc 
of 7 & 8 Vic. cap. 101.) ^ , 

By the 7 & 8 Vic. cap. 101, sec. 
overseer is not to iiiterlen|.as to 
tions in bastardy, except^ (Ip cases oi 
death or incapacity of thffiaiiofher. 
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2. At their first petty-sessions after the 

15th of August, the justices of the dis- 
trict issue their warrants to tlie overseers 
to return lists of all insane persons 
chargeable in their respective parishes. 
It is the duty of the overseer to make 
tins return, as well as, in the case of any 
insane person becoming chargeable, to 
give notice within seven days to some 
magistrate acting for that division of the 
county, but this only applies to parishes 
and townships which arc not in union un- 
der the Poor-Law Act. In July he wull 
receive from the high coiistahle of the 
division a precept, containing full infor- 
mation of his duty respecting the return 
of a list of pcM’soiis liable to serve on 
juries. return is to be made before 

the 1st of September. 

3. With regard to registration, his 
business is as follows. On the 20th of 
June in each year, he will alfix on the 
church door a notice, directing fresh 
elaiiuants for votes to make formal claim 
in writing to the overseer on or before 
the 20rh of July. His ne.\t step is to 
make out for each parish an alphabetical 
list of the names of all persons already in 
tlic register, together with those of all 
claimants. This list must he completed 
by the last day of July, and affixed on 
tin* church or' chapel, and, if there be no 
church or 'chapel, in some conspieiums 
situation, on the two first Sundays in 
August. He must give copies of this list 
for a reasonable payment, if required. 
On or beforcAhe ‘ihth of August, objec- 
tions to votes^may be received. An al- 
phabetical list of objections is to be 
posted, as before, on the two Sundays 
next preceding the ir)th of September. 
Wlieii the revising barrister holds bis 
court, it will be the duty of the overseer 
to attend. His expenses arising from his 
duties connected with registration are 
defrayed from the poor-rate. So far 
^vitli regard to registration of county 
voters. Ovenseers of a parish situated 
^0 a lx)rough, by the last day of July, 
■'vithout any claims Ixdng made, must 
jnake an alphabetical list of persons 
kavnig a 10/. qualification in respect of 
premises situated in their parish. A 
^muar list of freemen must lx? made 
where freemgii are entitled to ^feies. 


These lists must be fixed as above. 
Claims from persons omitted and objec- 
tions are received on or before the 25th 
of August, and lists of these claims, %. 
are to be posted on the two Sundays next 
preceding the 15th of September. The. 
forms accoading to which overseers are 
to frame their notices are to be found in 
the acts of parliament whence tlieir obli- 
gations arise, and are collected in a 
useful pamphlet, froiii which this article 
has been compiled, entitled ‘ The Duties 
of Overseers of the Poor, and Assistant 
Overseers/ by Oeorge Dudgeon, formerly 
Clerk to the Guardians of the Settle 
Union. 

OWNERSHIP. [PuorKUTY.] 

OYKR AND TERMINER. These 
words in ancient law Freiicli denote a 
commission which establislies a court of 
criminal judicature, the distinguishing 
character of which is described by them. 
The substance of the commission, iwivritj 
as it was anciently called, is an authority 
giv(‘ii by the king to certain persons to 
hear and detennina (oyer et terminer) 
certain specified ofi'enees. The commis- 
siomu’s of oyer and terminer are the most 
comprehensive of the several commis- 
sions which constitute the authority of 
the judges of assize on the circuits. On 
these occasions they are usually directed 
to the lord chancellor, several high offi- 
cers of state, two judges of the courts of 
Westminster, the king’s counsel, the 
serjeants-at-law, and the associates; hut 
(excepting on the Northern Circuit, 
wdiere all the commissioners hut one are 
of the (fiiorum) tlie judges, king’s eounsel, 
and Serjeants are always of the quorum^ 
so that the other commissioners cannot 
act without the presence of one of them. 
Justices of oyer and terminer at the as- 
sizes have, by the terms of tlieir commis- 
sions, jurisdiction to in»piire into the truth 
of all treasons, misprisions of treason, 
felonie.s and misdemeanors committed 
within the several counties and places 
whicij constitute their circuits, and also 
to hear and determine the same on certain 
days and or certain places to be appointed 
by themselves. DesidcvS these ordinary 
courts of ('yer and terminer at tlie assizes, 
special commissions of oyer and terminer 
are«e’*ietimes issued upon urgent occa- 
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sions, where offences of a dangerous ten- 
dency have been committed in i)a,rticular 
districts, and where the public peace and 
S|purity require immediate inquiry and 
punisliment. So also special commissions 
have been sometimes issued where from 
particular circumstances the incornpe- 
. tency of the ordinary tribunals would oc- 
casion a failure of justice. A remarkable 
instance of this kind occurred when Mr. 
Duiming, afterwards J^ord Ashburton, 
was recorder of llristol and sole ci imiual 
judge under the charters of the city. A 
forgery of Mr. Dunning’s name to a bill 
of exchange having been committed in 
Bristol, he properly refused to try a case 
in which he was a party interested, and 
it was therefore necessary to issue a 
special commission for tlie purpose of 
hearing and determining the single of- 
fence. Upon special commissions of oyer 
and terminer the course of the i)roceed- 
ings is nearly the same as upon (ordinary 
or general commissions. 

P. 

PAKCENEUS AND COPARCE- 
NERS. [Dkscent.] 

PALACE COURT. [Courts.] 
PALATINE COUNTIES. Two of 
the English counties, (Chester and Lan- 
caster, are counties palatine. The county 
of Pembroke, in Wales, was also a 
county palatine; but its palatine juris- 
diction was taken away by 27 llenry 
VlIL, c. 2(). The archbishop of York, 
previously to the reign of Elizabeth, 
claimed to be a count palatine witliin his 
possessions of Hexham and Ilexhamshire, 
in Northiimherlaiid, and is so termed in 
some ancient statutes; but by the stat. 
14 Eliz., c. 13, it was declared that this 
district had no palatine jurisdiction or 
privileges. 

Counts palatine were of feudal origin ; 
and a reference to their history will 
clearly explain the meaning of the title, 
and also many of the incidents of these 
territorial dignities in England. Selden 
s^ys the received Ii^re doubt- 

of the empire of 
like notions as it had 
litles of Honour j part 2). 


In the court of the ancient kings of 
France, before the time of Charlemagne, 
there was a high judicial officer, called 
Comes Palatii, a kind of master of the 
household, whose functions nearly re- 
sembled those of the Prafectus Pratorio 
in the Roman empire. This ollicer had 
supreme judicial authority in all causes 
that came to the king’s immediate audi- 
ence. (Seidell’s Titles <f Honour, 
chap .33.) When the seat of empire was' 
transferred to France, this title and office 
still continued, but the nominal dignity 
as well as a degree of’ jurisdiction and 
power analogous to those of the ancient 
fuuctioiiary >vere also given to a difl'erent 
class of persons. When the king chose 
to confer a peculiar mark of distinction 
nj>on the liolder of a certain lief or pro- 
vince, he expressly granted to him the 
right to exercise the same rank, power, 
and jurisdiction within his fief or pro- 
vince as tlie eoiiK's palatii exercised in 
the palace. Hence he also obtained, the 
name of (k>mes Palatii or PalatiimS, and 
by virtue of this grant he enjoyed. ^Ithin 
bis territory a supreme jurisdicti^, b> 
which he was distinguished fiji^. the 
ordinary comes, who had only an Mjpribr 
aiul dependent authority within 
trict or county. This was the (iwlii of 
the distinction between the Pfalz|^j,aud 
the Graf in Germany, and bet^®U the 
count palatine and the ordinary or 
earl in England. Selden says Sliit lu" 
liad not observed the word “pffitine” 
thus used in England until amt the 
reign of Henry II. ^ 

The counts palatine in Engnmd had 
jura regalia within their counties, subject 
only to the king’s general superiority as 
suzerain ; or, as Bracton expresses it (.lih. 
iii., cup. 8), “ regalem habent poteslateu} 
in omnibus, salvo dominio Domiuo Reg^ 
.sicut principi.” They had each a Chan- 
cery and Court of Common Pleas ; they 
ap|)ointcd their judges and magistrates 
and law officers ; they pardoned treasons) 
murders, and felonies; all writs and 
judicial proceedings issued and were 
carried on in their names ; 
king’s writs were of no f M ii Lw ithia 
counties palatine. Many dnbe powerj 
such the appoiutnieii fflpinlges an 
magistrates, and tlie * 
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ing, wore abolished by 27 Henry VIII., 
cap. 24, which also provided that all 
writs and process iii counties palatine 
should from that time bear the king’s 
name. The statute however expressly 
stipulates that writs shall be always wit- 
nessed in the name of the count palatine. 

The county of Chester is a county 
palatine by prescription, being commonly 
supposed to have been first given with 
regal jurisdiction by William I. to Hugh 
d'Av ranches. (Selden's Titles of Honour^ 
part ii.) It was annexed to the crown, 
by letters patent, in the reign of Henry 
III., and since tliat time it has always 
given the title of Karl of Chester to the 
king’s eldest son, and is preserved in tlie 
(■r(»wn as a county palatine when there is 
no Prince of Wales. 

The county of Lancaster appears to 
have been first made a county jialatinc 
by Edward III., who in the twenty-fifth 
year of his reign, in his patent of creation 
olTlenry tlie first duke, granted him the* 
dignity of a count pahitine, and* after- 
Nvanls, ill the fiftieth year of his reign, 
grunted the same dignity by letters patent 
to liis son John, Duke of l.aneasier. 
Heiuy IV. was .Duke of Lancaster by 
iilieritance from his fatlier John of 
launt, at the time of his nsurpulion, hut 
1 C avoided' the union of the duchy with 
be crow’n by procuring an act of jiarlia- 
[lent, wliich declared tliat the duchy of 
Lancaster should repiain with him anil 
lis heirs for ever, iir'the same manner as 
f lie had neve# been king of England, 
[pm ilie attainder of liis grandson 
i "iiry VI., soon after the accession of 
-dwurd IV., the duchy became forfeited 
the crown, and an act of parliament 
’as?t‘d to incorporate the county palatine 
ilie duchy of Lancaster, and to vest 
be whole in Edward IV. and his heirs, 
or ever. Another act of parliament 
piLssed in the reign of Henry VII., con- 
^riuing the duchy to the king and his 
['-irs fov ever ; and from that time it has 
■^’^tinually lieen united to the crown, 
Uurhaiji is a county palatine by‘prc- 
I yption^ hnt it is probable tliat the 
jurisdiction did not exist long, if 
’ ^^^ure the Norman Conmiest. 
D ^ (f Durham y Introd., 

r* 15.) Th^;j(s colour to tliiiik>” ^js 


Selden ( f/ Honoiiry part ii., c. 8), 
“that the palatine jurisdiction began 
then in Bishop Walcher, whom King 
William 1. made both episcopus and dux 
proviiicite, that he might fraenare rebel- 
lionem gentis gladio, et reforniure mores 
eloquio, as William of Malmesbury says.'*' 
Durham continued as a comity palatine 
in the hands of a subject till the year 
18.35, the bishop having been prince 
palatine, and possessing jura regalia till 
that time. By the stat, (> & 7 Will. IV., 
c. 19, the palatine jurisdiction was sepa* 
rated from the bishopric and transferred 
to William IV., and vested in him and 
his successors as a francliise separate 
from the crown, together with, all for- 
feitures, mines, and jura regalia. The 
jurisdiction of the courts was expressly 
excepted from the operation of the act. 

PANDECT. [Justinian’.s Legisla- 
tion.] 

PANEL. Tliis term denotes a siuall 
schedule of paper or parebmeiit coiitaiii- 
ing the names of jurors returned I'y the 
sherilf or other ininisterial ofticer for t!ie 
trial of issues in courts of common law. 
'I'he enrolment of the names upon this 
schedule is called imiiandlini/ a jury ; the 
ministerial officer is also said to an at/ the 
names in the panel. The etymology of 
the term is doubtful ; Sir Edwanl Coke 
says, “Panel is an English word, and 
signitieth a little part, for a pane is a 
part, and a panel is a little part.’ vCo. 
Litt., 158 b.) Spelmaii derives the w'ord 
from patella, a little page, supposing the 
ff to be changed to w. (Spelman's Glfjss.y 
tit ‘ Paiieila '). Both these etymologies 
seem to he incorrect. In tlie old hook 
called ‘ Les Termes de la Ley,’ panel is 
said to come from the French word 
patme, a skin ; whence in barbarous Latin 
might come panellus or pancllu, signify- 
ing a little skin of parchment. This 
would denote the jury panel pretty accu- 
rately, and the history of its appearance 
as an expression in English procedure is 
consistent with its derivation from the 
French. 

In the earliest records of the forms of 
jury-process, as gi^ell by Glanville, it ap- 
pears that the sheriff was commanded by 
the writs in certain real actions to cause 
to be imnrfiviated (imbreviari facere) the 
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names of the jurors by whom the land in 
question was viewed. But at this time 
the word panel never occurs, nor is it 
used by Hracton, Fleta, or Britton, nor in 
any statute earlier than 20 Edw'. III. c. 
6. (1.‘349), wdiich forbids sherifis from 
putting suspected persons in arrays vf 
panels. This was precisely the period at 
which the French language began to be 
fully introduced into our law proceedings. 
(Luder’s ‘Tract on tlie Use of the French 
Language in our Ancient Laws.’) This 
coincidence renders it not improbable 
that the w’ord panelj from panelle and 
panncj may have been introduced with 
many otlier French terms alK)ut this 
period. 

, In Scotch criminal law, the accused, 
who is called a defender till liis appear- 
ance to answer a charge, is afterwards 
styled the pannel. I’he etymology of 
this word also is doubtful. (Jameson’s 
Dictionary.) But it is possilde that it 
may have the same origin as our English 
word, as in Scotch proceedings a prisoner 
is sometimes said to l>e entered in pannel 
to stand trial. (Arnot's Criminal Trials^ 

p. 12.) 

PAPIST. [L.\w, Criminal, p. 217, 
&c. ; Parlnt; Roman Catholics.) 

PAR OF EXCHANGE. [Ex- 

ciiANGK, Bill of, p. 867.] 

PARDON. According to the laws of 
most countries, a power of pardoning, 
or remitting the penal consequences of 
a conviction for crimes, is vested in 
some per.son. ’I'he utility of such a 
pow'cr has been doubted, upon the ground 
that it supposes an imperfect system of 
criminal law, and that every instance of 
its exercise is the proclamation of an 
error either in the law itself or in the ad- 
ministration of justice. (Beccaria, chap. 
46.) There is no doubt that the nearer 
a penal system approaches to perfection, 
the^wer will be the occa.sions for resort- 
ing to extraordinary remissions of the 
executions of the law; but considering 
the numerous causes of erroneous deci- 
sion, arising not only from the imperfee*- 
tion of lawsjj^iernselves, but from the infi- 
-^-tTor in the instruments 
‘ MiiWpBy which they are adminis- 
jibis to be desirable that some 
aid exist which may by timely 


interference correct error in cases where 
it cannot be corrected by any appellate 
tribunal. At the same time it is evi- 
dent that such a power .should l^e circum- 
scribed and defined, as far as its nature 
will admit, and exercised with the utmost 
caution. By the law of England, besides 
pardons by act of parliament, the power 
of granting pardons for crimes is exclu- 
sively vested in the king as a branch of 
his prerogative. 

Forme rl}', Counts Palatine, Lords 
Marchers, and others Avho claimed jnra 
reyalia. by virtue of ancient grants from 
the crown, assurued the authority to par- 
don crimes ; but by the stat. 27 Henrj 
VIII., c. 24, this power was entire]} 
abolished, ami the sole right of remitting 
the sentence of the laws was permancntlj 
A’ested in the king. The poM^er of par- 
doning is apj)licable in all cases in which 
the crown is either concerned in interest 
or prosecutes for the publie. The only 
exception to this rule is contained in tlic 
Habeas Corpus Act (*H Car. IL, c. 2, s. 
12), by which persois convicted of sign- 
ing commitments of British subjects to 
foreign prisons are declared to incur the 
penalties of and be “in- 

capable of any pardon fri>m thf^crown.'^ 

Tlie crown has liowever no power to 
panlon any offence in the prosecution, of 
which a subject has a legal interest, 
doctrine laid down by Braeton (lib..'iii. 
p. I‘l2). Thus ill appeals of deathf'rob- 
i)ery, or rape, the king could not paidoii 
tlie defeinlant, “because,” sajs y|p hfi- 
ward Coke, “ it is the suit of the pi’ty k) 
have revenge by death” (3 /nst.<,)liiy 
Upon the .same principle, where an attaint 
was lirongbt again.st a jury who> had d*' 
livered a false verdict, and the party 
whase favour it had been . given 
joined in the attaint, the king niJglit 
don the jnrf/, if convicted, because tin) 
were merely snlject to an fjxeinpla') ; 
punishment ; but he could not ^lardon 
party ^ because he was liable .to mala* a 
stitution to the plaintiff' who prosocuk' 
the attaint. So also in. indictments ij 
common nuisances, wlicre the puhiic a 
interested as individmrfs’ or partin' 
classes, or informations: , upon .qi 

tutes, where the penalty tir any 
goes to the informerj ot the 
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the crowij cannot pardon the offender. | 
Formerly, the crown appears to have ex- ■ 
orcised without restriction the power of 
pardoning offenders impeached by the 
(Commons in parliament (Blackstone’s 
'(/?«., vol. iv., p. 400 — Christian’s iYote) ; 
but the lawfulness of the exercise of this 
power during the proceedings was ques- 
tioned l)y the House of Coinnions on the 
inipeachineut of the Earl of Dauby in 
the reign of f .'harles II. (Howell’s State 
'D ialSi vol. ii., p. 724) ; and by the Act 
of Settlerneut, 12 & 10 William 111., c. 2, 
it was (uiucted ‘‘ that no pardon under the 
^M’oat seal of luigland shall be pleadable 
to an irnpeuchnuint ])y the (’ominons in 
Purlin meiit.” This statute however does 
not affect the power of the crown to par- 
don the offender after he has been found 
guilty n])on the impeachment, and the 
proceedings are determined. 

Ail effectual pardon from the crown 
, must apply in express terms to the par- 
ticular offences intended to he pardoned ; 
and there must be no rcmsoiiable intend- 
iiu iit, suiqilied by the recital in the par- 
don or otherwise, that the crown was de- 
ceived or misled as to any of the circum- 
stano'^s on which the grant was founded. 

; Nor can any grant of a commission or 
oiectiou by the king amount by im- 
jeation to a pai’doii of any offence pre- 
Onsly committed. 

A paidon may be either absolute or 
hjeet to any condition which the crown 
P' think proper to annex to it; and in 
flatter case, validity of the pardon 
dl (icpeiul upon the performance of the 
'iiditioii. Until the recent improve- 
ci'.ts ill the criminal law olMdugland, al- 
all felonies w'ere iiomiiuilly capital ; 
‘’d in the numerous cases wliere it was 
intended that the sentence of death 
'i^Hild h(* executed, the criminal obtained 
I'f nlou u])on condition of his submitting 
^ buiisjiortation or some other punish- 
iHiii. At the present day, where the 
interferes to mitigate or commute 
sentence, the mode by wdiich it is ef- 
hii granting a conditional par- 

was formerly .necessary that every 
in from the crown should be 

great seal ; but by the stat. 7 
' IV., c, 28, s. 13, it is declared 


and enacted “ that where the king’s ma- 
jesty shall be pleased to extend his royal 
mercy to any offender convicted of any 
felony, punishable with death or other- 
wise, and by warrant under his royal 
sign manual, countersigned by one of his 
principal secretaries of state, shall grant 
to sucli offender either a free or condi- 
tional pardon, the discharge of sucli of- 
fender in the case of a free pardon, and 
the performance of the condition in the 
case of a conditional pardon, shall have 
the effect of a pardon under the great 
seal.” 

The effect of a pardon is not merely to 
prevent the infliction of the punishment 
denounced by the sentence upon the of- 
fender, but to give him a new capacity, 
credit, and character. A man attainted 
of felony can neitlier bring an action for 
damages nor be a witness or a juror in 
any legal proceeding ; but upon receiving 
a pardon, all these legal disabilities are 
removed. In this respect a pardon by 
the law of England differs from the abo- 
litio of the Roman law', to which in other 
points it bears a near resemblance. Ac- 
cording to the latter, “ Indulgeiitia, quos 
liberat, notat; nec infamiam criminis 
tollit, sed pmnm gratiam facit,” {Cod., 
lib. ix., tit. 4.3.) By the English law' a 
distinction is made as to the effect of a 
pardon w'hcre the incapacity is part of the 
legtil sentence, and not merely a conse- 
quence of attainder, as in the case of per- 
jury under the statute 5 Elizabeth, c. 9 ; 
where the incapacity or infamy is part of 
a statutory sentence, a pardon from the 
crown lias been held not to restore the 
party, and in such a case nothing less 
than an act of parliament will have that 
effect. (Cliitty’s Criminal Law, vol. i. 
p. 77(>.) Some doubt has been expressed, 
and the point has not yet received a ju- 
dicial determination, whether a royal 
pardon will fully restore a person con- 
victed of a crime, such as perjury, which 
is considen'd infamous at the common 
law. This subject is elaborately dis- 
cussed, aiid all the authorities carefully 
examined, in Mi. Hargrave’s ‘Argument 
on the Effect of the King’s Pardon of 
Perjury.’ (Hargrave’s Juridical Argu- 
ments, vol. ii„ p. 221 j Law, Ckiminal, 
p. 223, 
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PARENT AND CHILD. This re 
latiou arises only from a legal marriage. 
The relation between parents and their 
illegitimate children is considered in tin 
article Bastard. 

Parents are bound to maintain their 
legitimate children wlio are unable t< 
maintain themselves owing to infancy or 
inability to w^ork. This obligation ex- 
tends to father and mother, grandfather 
and grandmother, if they are able to per- 
form it. ( 4.3 Eliz. c. :2.) But such persons 
are only bound to furnisli the clnldren 
with the necessaries of life ; and the pe 
nalty incurred in case of refusal is only 
20s. per month. A husband is now (4 & 
5,Wm. IV. c. 76) liable to mamtain the 
children of Ins w ife, born before marriage, 
whether they are legitimate or not, until 
they are of the age of sixteen, or until the 
death of his wife. If a parent deserts his 
children, tlie cliurchwardens and over- 
seers may seize his goods and chattels, 
and receive his rents, to the amount men- 
tioned in the justices’ warrant, which 
must be obtained before such seizure is 
made. 

If a Popish parent refuse to allow his 
Protestant child a suitable maintenance, 
with the view of compelling him to come 
over to the Roman Catholic religion, the 
lord chancellor is empowered to order 
the parent to make a proper allowance. 
(11 & 12 Wm. III. c. 7.5 There are 
acts with similar provisions which apply 
to Scotland and Ireland. And if Jewish 
parents refuse to allow their Piote.staiit 
children a maintenance suitable to the 
parent's fortune and the age and educa- 
tion of the children, the lord chancellor, 
on complaint being made, may make such 
order as he shall tliink proper. (1 Anne, 
St i. c. 30.) The Commissioners on the 
Criminal Law recommend the repeal of 
the acts touching compulsory mainte- 
nance in the cases above mentioned. 
They observe that these laws “ appear to 
be objectioaable as interfering v/ith the 
rights of property, as being very liable to 
abuse on the part of young persons, and 
I to ci'cate di.s.sension in fa- 
Report on Penalties and Dis- 
regard to Religions Opinions/) 
not make any provision in 
a child who has become a con- 


vert from Protestantism or has renounced 
Christianity. 

Parents are not bound to make auy 
provision for their children after their 
death. Every man, and every womuu 
who is capable of disposing of her jux.- 
perty by will, may dispose of it as tlu) 
please; a freeman of l.ondon is under 
some limitiitions as to the power of (lis- 
posing of his personality by will, whidi 
iiiniuitions are in favour of his wife aiid 
children. [Whe.] A parent and cliild 
may aid each other in a law-suit by pa}- 
ing fee.s, without being guilty of man^- 
tenaiiee, if they have no expeetatiuTi of 
repayment. 

Parents are not legally bound to gio 
any education to their eliildren, nor ore 
they under any restrictions as to liie 
kind of education Avhieh they may give. 
Certain penalties were imposed by s^tuK 
(1 Jac. I. c. 4; 3 Jae. 1. e. .’)) on ^^eivo!i 
w ho sent a child under bis gofSnimeiit 
beyond seas, either to prevent good 
education in England or for thrf^hrpose 
of placing him in a Popisli -iPfSc 
being instructed in tlie Popisli 
and further pi'ualties and disabi^fe wen 
imj)osed both on tin? person semjiftg am 
the person sent, by the *3 Carm. c. 'J 
These penal and disabling stjrotes.alrt 
made of noii-eU'ect by the 31 (jUlL 
32, in favour of any Roman 
took the oath therein presciW‘d; uJid 
probably these statutes may he Wnsidei^ 
as repealed. 

The power of a parent over his ewd* 
ren continues until the age of twenty* 
at which age they become emancipated; 
and if a parent die, leaving a child under 
age, he may appoint a guardian to such 
child till tlie age of twenty- one, by a wdl 
executed pursuant to 1 Viet. c. 2(i. A iruj* 
ther has no powx*r over her children- 
person under age, except a w idower or 
widow, cannot marry without the fat/jers 
consent or such consent as is required oJ 
the Marriage Act. [Maiuuao>-> ,P- 

A child under age may acquire pro^ j 
perty by gift ; and if a father is the trus j 
tee of his child’s estate, he must 
to the child when he comes of 
any other tru.«tee. So Jong as a elnid \ 

IS under age lives with .|yi^d is 
jy the fatlier, the fatheij^^ entitled 



PARENT AND CHILD. [ 449 ] PARENT AND CHILD. 


ceive the reward of the child’s labour. 
AVlieu a child has a fortune of his own, 
and the lather is not able to maintain him 
suitably to such fortune, a court of equity 
M’ill allow the father a competent sum for 
maintenance out of the child’s estate; but 
a lather is not entitled to any sudi allow- 
ance in res[)ect of costs inciirml by him 
for his child’s niaintenance before he oh- 
lains such order of court for mainte- 
nance. 

A parent may Tnaintain an action for 
the seduction of a daughter on the ground 
of loss of her services, if there is evidence 
of her acting in the capacity of servant, 
or living witli the parent in such a man- 
ner tluit tlie parent had a right to her 
Services. This action lias been niain- 
tained by a father in the case of his 
(lauiiht(U’, a married woman above age, 
living sejnirate from her husband, and 
v’itli the father; and by an aunt for the 
seduction of a niece living witli her, to 
v honi slie stood in tlie relation of parent, 
'flic foundation of the riglit to maintain 
such an action is tlie loss of the services 
to wliich the parent is entitled. In al- 
lowing such an action therefore in tin* 
ca^'c of a child above age or a married 
woman, the courts have diqiarti.'d from 
the legal principle which is tlie founda- 
tion of the right of action. 

A father is legally,!vntitled to the care 
trul custody of his cliildren, but he may 
1»‘ deprived of the care of them by the 
C’ouvt of Chancery, if his conduct is such 
‘i-S ill the opinion of tlic court, endangers 
tlic murals of Ih^ cliildren. Perey Rysshe 
Sh, i],.y among other things, rc- 

^^b’liined by iin order of the. Court of 
f iimu'cry from taking possession of the 
IHrsons of Ins infant children, on the 
P’ouud of his professing irreligious and 
’mnioral principles, and acting on them, 
o. p. Wellesley was also restrained 
’> like order from removing his child- 
irom the care and custody of their 
on the ground of his immoral con- 
^ and direi'tions were given by tlie 
court, for the custody and education of the 

iuuivn; lint, except in such cases as 

‘cse, tlie children cannot lie taken from 
+hc father and givei]t into thi 
soil ^ other per- 

'•OV II. 


Under a recent act (2 & 3 Viet. c. .54) 
a mother who is living apart from her 
husband may obtain by petition au order 
from a court of eipiity for access to her 
child which is in the sole custody of the 
father, or of any person by his authority, 
or of any guardian after the death of tlie 
father, .subject to such regulations as the 
judge may think convenient and just; 
and if such child shall be within the age 
of seven years, the judge may order the 
child to he deliveretl into the custody of 
the mother until the child attains the age 
of seven years, subject to such regulations 
as aforesaid. Rut no mother is to liave 
the benefit of the act against whom adul- 
tery has been established by judgment in 
an action at law, or by the sentence of an 
ecclesiastical court. 

3’he relations between parent and child 
which are not founded u[)on the parental 
power, but arise in respect of gifts by the 
parent to the child on marriage or any 
other occasion, and in respect of pur- 
chases by the parent in the name of tlie 
child, belong to various heads or titles of 
the law of property, inasmuch as the 
rights and claims of other persons besides 
parent and child are involved in such 
cases. 

A child who is under the parental 
power owes obedience to his parent, 
which the parent may enforce by his su- 
perior strength, provided he uses it with 
moderation. He may beat his child and 
re.‘::train his liberty, but not in such a way 
as to injure his Iiealth. A child is legally 
hound to maintain his indigent lather 
and grandfatlier, mother and grandnio- 
ther, if he is able ; the ])eiudty in case 
of refusal is 2t)s. per month. 

The Parental Power (patria potestas) 
among the Romans was a peculiar feature 
ill their institutions. It uas fonuded on 
a legal marriage, or on a legal adoj'tion ; 
the children of such marriage and such 
adopted children were in the power of 
the father: the mother had no ])ower 
over the cnildren. It followed froui the 
principle of the patria potestas, wlucli in- 
volved a right of property, that the cliild- 
ivn of a sou. who was not einancipateil, 
.-were also iriflio power of their grandfatlier. 

ly the death of tlie grandfatlier the son 
'ante turis, and his children and 
2G 
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grandchildren, if any, fell into his power. 
The patria potestas was also dissolved by 
Emancipation. Originally the father’s 
power \yas absolute over the child, who 
had no independent political existence, at 
least as a member of his father’s family. 
He was a Roman citizen, but at home he 
was subject to the domestic tribunal. 
The notion of a Roman Family (familia) 
is that of a Unity, wljich unity among all 
the members of the family is a conse- 
quence of the paternal power. Within 
the family the father had originally a 
power of life and death, and could sell 
the son as a res mancipi, by way of 
punishment. The father also originally 
possessed the jus noxae daudi with respect 
to Ins son as well as a slave, a power 
which was a consequence of the principle 
of tlie father being answerable for the 
delicts of his son, and continued so long 
as that principle was in full vigour, ’fhe 
son wdio was in the power of his father 
could acquire no property for himscdf; 
aJl his acquisitions, like those of a slave, 
belonged to his father ; but at the death 
of the father they might become his own 
property, a circumstance which distin- 
guished the acquisitions of a son from 
tiiose of a slave. Also, sucli a son could 
not make a testament, nor could there be 
any in jure cesslo made to him. The 
father could marry his children, divorce 
them, give them in adoption, and eman- 
cipate them at pleasure. 7'he effect of 
emancipation w'as tliat the son ceased 
to belong to his father’s family; and 
tliis principle had many important legal 
consequences. 

The strict notion of the })atria potestas 
lies at the foundation of the Roman 
polity. Like other institutions however, 
which in the early history of a state form 
its essential elements, the strict character 
of the patria potestas became gradually 
relaxed and greatly changed. The his- 
tory of such changes is a part of the his- 
tory of Rome. 

Tlie patria potestas might he diswdved 
in other ways besides tlujse mentioned. 
If’ a father or son lost his citizenship, the 
relation betwt'cn them ceased, for this re- 
lationshipi^ouid ordy exist between Ro- 
Wn If father or son. was made 

an enemy, the relaiioa was 


in abeyance (in suspenso), but was not 
extinct. If the son attained certain high 
offices in the state, either civil or religi- 
ous, the patria potestas was thereupon 
dissolved. 

Gains, i. 5.5, 97, 127, &c. ; Marezoll 
Lehrbuvh tier Instil, des Jlimi. lUclb'i 
1S.59; Savigny, System des heutiyen Ron, 
RechtSy 1840 ; Biickiiig, Jnstitulionciu 
224, &c.) 

PARISH. This word is prol>ahly (h 
rived into the English language froi 
the French paf'oisse^ and tlu* Latin pan 
vhia or parnecia. and nltimately froi 
the Greek paruikia (irapouda). At tli 
present day it demotes a circumscribe 
territory, varying in extent and popuh. 
tion, but annexed to a single cburcl 
whose incumbent or minister is entitle 
by law to the tithes and spiritutil otfei 
iugs within the territory. In tlie earl 
ages of Christianity the term appears t 
have been used in some parts of Eiinqi 
to signify the district or diocese oF 
bishop, as distinguished from the “pre 
vincia ” of the archiiishop ormetropolitai 
(Du Cange, G7o.s*.s‘., ad verb. ‘ Parocluji 
Sidden’s History of Tithes, chap, y, 
sect. 'i’hese large ecclesiastical prd 
viiices were gradiuilly broken down iiit 
subdivisions, for which ministers w(3r 
appointed, either permanently ol* occa 
sionally. who were under th^ruk* f 
tlie bishop, were paid out of uie c<^ii 
moil ti’easury of tlie bishopric, andha 
no particular interest in the oldation 
or profits of the cliureh to which thti 
ministry applied. This was tlie state c 
tilings in the primitive times, which prol'H 
bly continued till towards tlie end of tj' 
third century. After that period projino 
tors of lands began, with the licence ot tk 
higher ecclesiastical authorities, to 
and endow cliurches in their own pey 
sessions ; and in such cases the chap^i* 
or priest was not paid by tlie 
but was permitted to recidve for 
maintenance, and to the particular 
of his own church, the profits or 
proportion of the profits of the 1^^^ 
with which the founder liad 
it, as well as the offerings of -j 
repaired thither for divine service, t • 
appears to be a probable account oI 
origin and gradual of 
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divisions in almost all countries where 
Christianity prevailed; and Seldeii has 
satisfactorily shown that the history of 
parishes in England has followed the 
same course. Soon after tlie first intro- 
duction of Christianity into this country, 
ih(‘ heathen temples and other huil dings 
were converted into churches or places 
of assembly, to which the inhabitants 
of tin* surrounding district came to receive 
rdigious instruction from the minister, 
and to exercise the rites of Christian 
worship. As the members of the new 
i’ciigion increased, a single or occasional 
minister was insufficient for the purpose; 
and a hisliop, with subordinate priests, 
Dcgan to reside in tlic immediate neigh- 
bourhood of the religious houses, having 
ilu? charge of districts of various extent, 
jomprehending several towns and vil- 
lages, and assigned principally with a 
view to the convenience of the in- 
habitants in assembling together at the 
church. Within these districts, or ciV* 
enits, as they were called, which were 
precisely analogous to the diocesan pa~ 
risheti in other parts of Europe, the 
iginistering priests itiuerate<l for the pur- 
fl|)se of exercising their s7jrie/m/, hut 

S y always resided with the bishop. 

degrees other churches were built to 
meet th(* demands for public worship, 
hut still at first wholly depending upon 
tlte mother- church, and supplied by the 
l^hop from his family of clergy resident 
at ilie bishopric with ministers or curates, 
who were supported by the eonimou stock 
of the diocese. Tor* the fund or eudow- 
loent in each of these districts was com- 
; and whatsoever was received from 
tithes or the offerings of devotees at the 
<lift’erent altars, or by any other means 
g>veu for religious uses, was made into 
genera I treasure or stock for the eccle- 
purposes of the whole diocese ; 
iiud was applied by the bishop in the 
hj’st place to the maintenance of himself 
the college of priests resident with 
at the church, and afterwards for 
^hstribution in alms among tlie poor, 
the reparation of churches. 

Inis community of residence and in- 
''^est between the bishop and his attend- 
’*g clergy, who are often termed in the 
I'oaicles of those days ejnscopi cleruHy 


constituted the notion of cathedral 
churches and monasteries in their sim- 
plest form. How long this state of things 
continued does not precisely appear/ 
though Selden expresses an opinion that 
it was in existence as late as the eighth 
century. ( Kisiury of Tithes^ chap. ix. 
sect 2.) It has indeed been asserted by 
Camden {BritciHuia, p. IbO), and was 
formerly the commonly received opinion, 
that Honorius, the first archbishop of 
(^anterl)iiry, after Augustin, divided Ins 
provinces into parishes about tlie year 
G/IO ; but Selden proves satisfactorily 
that Honorius could not have made a 
parochial division in the sense in which 
we now understand the term ; and that, 
if made at all, it must have been such 
a distribution into districts, then called 
parishes, us is above descidbed, and 
which was so far from originating with 
Ihmorius, that it must have been nearly 
as ancient as bishopries. 

It seems probable that the creation of 
parishes in England was the gradual 
result of circumstances, and was not fully 
cffectwl till near the time of tin? Con- 
quest. As (Christianity became the uni- 
versal religion, and as population in- 
creased, the means of divine worship 
supplied by the bishoprics and monas- 
teries became inadefjuate, and lords of 
manors' began to Imild upon their own 
demesnes churches and oratories for the 
rt ligious purposes of their families and 
renants. Each founder assigned a de- 
finite district, within which the functions 
of the minister officiating at his church 
were to be exercised, and expressly 
limited the burthen as well as the ad- 
vantages of his ministry to the inhabi- 
tants of that district. As these acts of 
piety tended to the advance of n^ligion, 
and were in aid of the common treasury 
of the diocese, they ivere encouraged by 
the bishops, who readily consecrated the 
places of worship so established, and con- 
seiilcd that the minister or incumbent 
should he reside) d at his church, and 
recei c for his maintenance, and for tlie 
use of tliat particular churcli, fJie tithes 
and offerings of the inhabitants, as well 
^s any endowment or salary which the 
foundtir annexed to it. This endowment 
or salifr*' usually consisted of a glebe, or 
: ^ 2 o 2 
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a portion of land appropriated to that 
purpose, the produce of which, and of 
the ecclesiastical profits which arose 
Vdthin the territory limited by the found- 
er, became the settled revenue of the 
church, and annexed to it in perpetuity. 
The last concession made to the lay- 
founder was probably the patronage or 
right of presenting the clerk to the 
churcli, which, by the primitive constitu- 
tion, belonged exclusively to the bishop ; 
and when this was obtained, these limited 
territories diftered in no niaterial respect 
from our modern parislies. Indeed it 
can scarcely admit of donht that our 
parochial divisions arose chiefly from 
these lay-foiindations, the differences in 
extent btdiig accounted for by the vary- 
ing limits appointed for them at their 
origin. Their names were derived from 
some favourite saint, from the site, or the 
lordship to which they belonged, or from 
the mere fancy of the respective founders. 
Such appears to have been the origin of 
the lay parishes ; and it is reasonable to 
conclude that as soon as this practice 
was established, the bishops and religions 
, houses, in the districts or parishes in 
which they had reserved to themselves 
the right of presentation, followed tlie 
same course, by limiting the ecclesiastical 
profits of each church to tlie particular 
incumbent, and restricting the devotions 
as well as the offerings of the inhabitants 
to that church only. 

The earliest notice of these lay founda- 
tions of parishes is by Hede, about the 
year 7fM) {Hist. End., lib. v. c- 4 and 5). 
i>y the end of the eightli century tlajy 
had become frecpient, as cle.irly appears 
from the charters of confirmation made 
to Croyland Abbey, by llertulph, king 
of Mercia, in which several churches 
of lay-foundation are comprehended. In 
the laws of king Edgar (a.d. 970 ) there 
is an express jjrovisiou that every man 
shall pay his tithes to the most antient 
church or TiK)iiastery where he hears 
God’s service ; “ wiiich I understand 
not otberwise,” ^a}S Sv.lden, ‘‘than any 
church or ^non^tery whitlicr usually, 
in respect of’ ^ coran . orancy or his 
parish, he repaircid; that i.s, his parish 
ch or monastery.” ( liutury (f Tithes, 


A1 though the origin of parishes gene- 
rally in England is pretty clearly ascer- 
tained, the history of the formation of 
particular parishes is almost wholly un- 
known, and no evidence whatever can be 
produced on the subject. 

However satisfactory this account of 
the origin of parishes may be with refer- 
ence to country parishes, it furnishes no 
explanation of the origin of parishes in 
towns — a subject which is involved in 
great obscurity ; and indeed the changes 
which the latter may be shown to have 
undergone within time of momorv seem 
to i)oiiit to a dih’erent principle of forma- 
tion. 

The country ])arishes appear to be 
nearly the same in name and number 
at the present tinie as they were at tlie 
time of Po^H^ Nicholas’s ‘ ’Faxation,’ com- 
piled ill tlie reign of Eilward 1. (a.d. 
I^SS) ; but in .some of the large towns the 
number of parishes lias very consideral^ly 
decreased. 1’lius, in the city of London 
there are at present 108 parishes, though 
at the time* of the ‘Taxation’ the nim>J)er 
was 140; in liki; manner in Norwicli the 
number has been reduced from 70 iu lhe 
time of Edward I., to .‘17 at the presc^^ 
(lay. In other antient towns, sucsh 'll 
Hristol, York, and Ex(;ter, the miinl)(gr4# 
not appt'ur to have materially chamged, 
but the names have hetni alttred- 

I’he particular causes of these variatiol^ 
it would be dillieult to trace; but gfcaW 
eliarigits miglit reasonably be expected 
towns than in the country parisj^cs, in 
conse(|uenee of more frequent lluctl^tions 
of wealth and population in the former. 
Where a decrease has taken place in 
number of town parishes in the three last 
centuries, it is probably to be accounts 
for by the great reduction since the 
formation in llie amount of oblations 
what aio called personal tithes, which 
cities were almost the only provision icr 
the parochial clergy. 

The size of English parishes varies 
much ill different districts. In the . ’.' J, 
counties they are extremely large, b*' ) 
.square mih's being no unusual 
parish ; and, generally speaking, 
in the north arc said to average 
eight times the area of the sonthcni 
ties. (See Rickman’s to 1 op 
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firm Im urns of The boundaries 

of parishes in former times appear to have 
been often ill-defined and imcerhiin : but 
since the estJiblishment of a compulsory 
provision for the poor by means of assess- 
ments of the inhabitants of parishes, the 
limits l)ave in general been ascertained 
M’ith sufficient precision. 

It is not easy to ascertain the exact 
iinin her of parishes in England and Wales; 
for although they have been enumeratecl 
oil several occasions, the number ascer- 
tained luLS usually depended upon the 
obji ct and purpose of the particular enu- 
meration. 'riius in the returns under the 
boor Law ('oinniission, a parish is gene- 
rally considered as a place or district 
sujiporting its own poor, and from these 
returns it appears that the total number 
of siicli places is 14,400. Ihit in this 
miniber are ineluded many subdivisions 
of jtarisbes, sueli as tlie townships in the 
iiortliern counties, which by stat. 13 & 14 
('ar. II., e. 12, f. 21, are permitted to 
niaiutain their own p(K)r, and also other 
places M hieh by aet of parliament, though 
not parishes, have the same privilege. An- 
otlu'i’ difficulty, which has probably 
afleeted all tlie einmierations u hieli have 
hitherto been made, is tlie large number 
of dvmbtful parishes. It is somewhat un- 
certain at tile present day wluit cireum- 
stanecs constitute a parish church. In the 
Saxon times, atul for some centuries after 
the ( ompiest, the cliaracterislies whicli 
dhtiiiguislied a parish church from what 
wa re called fiel(Wlmi\‘hes, oratories, and 
cliapels, were the rites of baptism and 
Sepulture. (Sohhm, Uiativrjf of 7Y///c.s’, eh. 
ttc. 4; Digge's 1\(rsons < \uniscl1<ir^ part i., 
chap, xii.) Rut in modern times this line 
^1' distinction wmild iiichule as ^tarish 
churches almost all chapel s-of-ease, and 
the ohnrehes and parochial chapels 
erected umler the stat. TiSGeo. III., c. 45, 
‘Ibr building additional clmrehes in 
l^opulons places.” The various vicNvs 
of the constituents of a parish 
I'm ^ measure account for the 
' mcrent results of the several enumera- 
tors which have been made; and this 
^ ri fact one of the n*asons assigiuxl by 
' auiden for the difienmee between the 
utuber of the parish eburcbes in Kug- 
and Wales stated to Henry VIIL in 


1520, by Cardinal Wolsey, and that stated 
about a century after to James I., the 
former being 9407, and the latter 9284. 
(Camdeifs Jhitdiinia, lGl-2.) The sum 
total of the parishes mentioned in Pope 
Nicholas’s * Taxation ’ above referred to, 
as nearly as can be ascertained, appears 
to be between these two accounts. } Hack- 
stone says that the number of parishes in 
England and Wales had been computed 
at 10,000, but gives rather a ciuestiouable 
authority for his statement, {('oiuiuen- 
vol. i., p. 111.) In the Preface to 
the ‘ Population Returns’ of IS'^ll, above 
referred to, the number of parishes and 
parochial chapelries in England and 
Wales is said to be 10,700, and in Scot- 
land 948 ; but in tlie next ])ago, where a 
summary of the number of parishes in 
the ditVerent dioceses is given, the total 
is stated us 11,077. Perhaps the number 
of jiarislies in England and Wales (mean- 
ing by the term simply a di.striet annexed 
to a church whose incumbent is by law 
entitled to the perception of litlies in tliat 
district) may be taken to be about 11,000. 

(See Holland’s - Observations on tlie^ 
Origin of Parishes,’ in Heavne*s />/,«<-» 
coNrsf.% vol. i., p. 194; and Wliitaker’s 
Hisfortf <f Whal/otf, book ii., chap. 1.) 

PARISH (MiElHv, a person w’hose 
duty it is to assist the parson in the rites 
and ceremonies of the church. He is 
geiuTally appointed by the incumbent, 
•ind, as Hlaekstono states, according to 
the common buv be has a freehold in his 
ofiice, of which he cannot be deprivcxl by 
ecel<.*siastioal censures; but a r(‘eeiit sta- 
tute lias made an alteration in this respect. 
Parish clerks cannot enforce payment by 
b'gal process of the customary fees due 
to them. In churches or chapels erected 
uiuler the Church Ruilding Acts the clerk 

appointed annual ly by the minister. In 
some places the parish clei k is chosen by 
the inhabitants. In small parishes the 
offices of parish clerk and sexton are 
united in one person. In 1844 an act 
was passed (7 & ^ Viet. c. .54) ‘for lietter 
vegmating the offices of lecturers and 
]>arish clerks.' tinder this act a pci*son 
ill holy orders ma\ be appointed or elected 
to the office of church clerk, chapel clerk, 
or purioh clerk. He is to be licensed by 
tlie in the same manner as sti« 
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pendiary curates, and when appointed 
otherwise than by the incuinlient is to be 
subject to his consent and approval. 1 1 
is further provided that all the profits 
and einolunieiits of the office of clerk are 
to lie enjoyed so long as the person in 
holy orders who holds it performs all 
sueh spiritual and ecclesiastical duties as 
tlie incumbent, with the sanction of the 
bishop, may require. The act expressly 
states that such person shall not have or 
acquire any freehold or absolute right to 
or interest in the said office of church 
clerk, chapel clerk, or parish clerk, but 
shall at all times be liable to be suspended 
or removed from such office by the same 
authority and on tlie like grounds as 
stipendiary curates may be removed. The 
act also enables any arcl.deaeon or other 
ordinary to remove clerks not in holy 
orders who may be guilty of neglect or 
misbehaviour. 

PAKK. This term, in its legal signi- 
fication as a privileged enclosure for 
beasts of the forest and chaee, is at the 
present day nearly obsolete. I’lider the 
ancient forest-laws, the franchise of the 
highest d'*gree was that of a forest, which 
was the most comprehensive name, and 
contained >wthin it the frariclii.ses of ehace, 
park, and warren. The only distinction 
Ijctween a chace and a park w as, that the 
latter was <*nclosed, whereas a ehace was 
always open, and they hotli differed from 
a forest, inasmuch as they hud no peculiar 
courts or judicial officers, nor any parti- 
cular laws, being subject to the general 
laws of the forest; or, as Sir Pdward 
Coke maintains, to the common law ex- 
clusively of the forest-laws (4 314). 

A chace and a park differed from a forest 
also in the nature of tlie wild animals to 
the protection of which each was applied. 

The beasts of the forest, or beasts of 
venery, as they were called, were taitium 
silcestres, that is, as Manwood explains 
the phrase ( Forest Laws, chap, iv., sec. 

4), animals snch as the hart, hind, hare, 
boar, and wolf, which “ do keep the co- 
Terts, and haunt the woods more thati the 
plains.’' On tlie other hand, the beasts of 
chace or pork, were tampestresj 

that is to say, they haunted the plains 
more than the woo(ls. According to the 
Strict legal meaning of the term, no sub- 


ject can set up a park without the king's 
grant, or immemorial prescription, which 
is presumptive evidence of such a grant. 
In modern times the term is little known, 
except in its popular acceptation as an 
ornamental enclosure for the real or os- 
tensible purpose of keeping fallow deer, 
interspersed with wood and pasture for 
their protection and support. (Black- 
stone's Commentaries, vol. ii., p. 38.) 

PAHKS, PUBI JC. [Puni.ic Health.] 

PAK LI AM KNT, I M PE R I A T., the 
legislature of the United Kingdom of 
Great Britain and Ireland, consisting of 
the king or queen [King], the lords spi- 
ritual an<*t temporal [Loiuis, IIorsE or], 
and the knights, citizens, and burgesses 
[('oMMONs, iloHSK of] ill parliament as- 
sembled. 

The wonl is generally considered to be 
derived from the French, ‘parler/ to 
speak. “ it was first applied,” says Black- 
stone, “to general assembfu-'s of the states 
under Jurnis VI L in France, about the 
middle of the twelfth century.” Tlu 
earrK‘St mention of it in the statutes is in 
the preaml)le to tlie statute of WesT- 
minster, a.t>. 1‘27‘i. 

Orujin and Aniiqttiti/ c/ Varlimne.nt. 

The origin of any ancient institution 
must be difficult to trace, when in the 
coui-se of time it has undergiMie great 
changes ; and levy subjects have affonloi 
to antiquaries more cause for learned n*- 
seareli and ingmiious conjecture than the 
growth of our parliament into the form 
which it had assumed when authentic 
records of its existence and constitution 
all* to be found. Great councils of the 
nation existed iu England both under tbe 
Saxons and Normans, and appar to 
been common amongst all the uatioim 
the north of Europe. They were cnih^ 
by the Saxons michel-mfmth, or 
council ; mic/iei-ffemote, or great 
and vrittena-yemote, meeting of wise men 
— by the last of which they are now aio" 
familiarly known. Tlie constitution o 
tliese councils cannot be known with mv 
certainty, and there has been 
troversy on the subject, and especial*.' 
to the share of authority enjoyed by 
people. Different periods have -j. 
signed for tJaeir adiuittaaice into the leg* 
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Jature. Coke, Spolman, Camden, and i 
Prynrie agree that the commons formed j 
part of the great synods or councils lK.*fore 
the Conquest ; but how they were sum- 
moned, and what degree of power they 
possessed, is a matter of doubt and obscu- 
rity. Tlu* main constitution of parlia- 
inoit, as it now stands,’’ says Blackstone, 
“was marked out so long ago as the 
seventeenth yearof King John, a.T). 1215, 
in the great charter granted by that 
prince, wherein he promises to summon 
all archbishops, bishops, abbots, carls, and 
greater barons [Bauons | jxirsonally, and 
I other tenants in chief under the crown 
by the sheriff and bailiffs, to meet at a 
certain place, with forty days* notice, to 
assess ai<ls and scutages when necessary; 
and tills constitution has subsisted, in fact 
at least, from the year 12(i(l, 40 Hen. III., 
•there being still extant write of that date 
to summon knights, citizens, and bur- 
gesses to parliament,” A statute, also, 
passed 1,5 Ktlw. II. (1.S22), deelan's tliat 
tli(* matters to be established for the es- 
tate of the king and of his lioirs, and for 
the estate of the realm and of the people, 
should be tri'ated, accorded, and estab- 
lished ill parlianumt, by the king and by 
tile assent of tlie prelates, earls, and 
barons, and the coinnionalty of the realm, 
nvconUmj as had Iwv/i before accushnned” 
In reference to this statute Mr. llallam 
observes “that it not only (‘stablishes, by 
a legislative declaration, the present con- 
'^titution of parliament, but recognises it 
tts already standing upon a custom of 
'ome length of time.’* (I Const. Hist., Ci.) 
(^(mslitnenl Parts of Par! lament. 

Of the king (or queen), the first iii 
lauk, nothing need be repeated in this 
place. 

The House of Lords is at present com- 
posed of— 

Lords Spiritual, 

2 archbishops (York and Can- 
terbury) 

24 English Bishops 
4 Irish representative bishops 

Total, 30 
Lords Temporal. 

2 dukes of the blood royal 

20 dukes 


20 marquesses 
1 1.5 earls 

21 viscounts 
200 barons 

IG representative peers of Scot- 
land 

28 representative peers of Ireland 
Total, 422 

The number has been greatly aug- 
mented from time to time, and there is no 
limitation of the powder of the crown to 
add to it by further creations. ’Fhe in- 
troduction of the representative peers of 
Scotland and Ireland was effected on the 
union of those kingdoms, respectively, 
with England. The former are elected by 
the hereditary peers of Scotland descended 
from Scottish peers at the time of the 
tbiion, and sit for one parliament only ; 
the latter are chosen for life by the peers 
of Ireland, wdiether hereditary or created 
since the Union. The power of the 
crown lo create Irish peers is limited by 
the Act of Union, so tliat one only can be 
created whenever three of the peerages of 
Ireland have become extinct. 

The present conqiosition of the House 
of Commons is as follows ; — 

£iu)land and Wales, 

159 knights of shires 
341 citizens and burgesses 

Total, 500 

Scotland. 

30 knights of shires 
23 citizens and burgesses 

Total, 53 

Ireland. 

64 knights of shires 
41 citizens and burgesses 

Total, 105 

Total of the United Kingdom, 658. 
But this includes the borough of Sudbury 
disfranchised for gross corruption by 7 
& s Viet. c. 53 ; and the two members 
which tills t)oroiigb formerly returned 
have not yet been transferred to any 
other place!! A full view of the present 
system of representation is given in the 
article (^oafMONS, House of. 
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The lords and commons originally 
were one assembly, but the date of their 
separation is not known. The following 
notice of this subject is taken from Mr. 
T. Erskine May’s ‘ Law, Privileges, Pro- 
ceedings, and Usage of Parliament,’ p. 19. 
“When the lesser barons began to secede 
from personal attendance, as a body, and 
to send representatives, they continued to 
sit with the greater barons as before ; but 
when they were joined by the citizens 
and burgesses, who, by reason of their 
order, liad no claim to sit with the ba- 
rons, it is natural that the two classes of 
representatives should have consulted to- 
gether, altliongh they continued to sit in 
the same chamber as the lords. The an- 
cient treatise, ‘ I)e Modo tenendi Parlia- 
mentum,’ if of un<picstioued authority, 
would be conclusive of the fact that tlie 
three estates ordinarily sat togidher ; hut 
when any difficult or doubtful ease of 
peace or war ai-osc, each estate .sat sepa- 
rately, liy direction of the king. Put this 
work can claim no higher antiipiity than 
the reign of iliehard II., and its authority 
is only useful so far as it may be evidence 
of tradition, believed and relied on at that 
period. Misled by its supposed authen- 
ticity, Sir Edward Coke and Elsynge 
entertaine<l no doubt of the facts us 
there stated ; and the former alleged that 
he had vsecn a record of the 30 Henry I., 
(1130) of the degrees and seats of the 
lords and commons as one bo<ly, and that 
tlie separation took place at tlie desire of 
the commons. . . . The enquiry how- 
ever is of little moment, for whether the 
commons sat with the lords in a distinct 
part of the same cliainber, or in separate 
houses as at present, it can scarcely la? 
contended that, at any time after th<? ad- 
mission of the citizens and l)urge.sses, the 
commons intermixed with the lords, in 
tlieir votes as one assembly. ’Pheir chief 
business was the voting of subsidies, and 
the bishops granted one subsidy, the lords 
temporal another, and the commons 
again a separate subsidy for themselves. 
The. eciinmons could not have had a voice 
in the grants of the other efirtates ; and al- 
though the anthorjty of their name was 
constantly used in tin; sanction of Acts of 
Partiamerifc, they ordinarily appeared as 
petitioners.^ In that <‘haracter it is not 


conceivable that they could have voted 
with the lords, and it is well known that 
down to the reign of Henry VI., no laws 
were actually written and enacted until 
after the parliament.” . . . “When- 
ever tliis separation may have been ef- 
fected, it produced but little practical 
change in the uninterrupted cusU)in of 
parliament. The causes of summons are 
still declared by the crown to the lords 
and commons itssembled in one lioiise; 
the two bouses deliberate in separate 
cbaiubers, but under one roof ; they coni- 
munieate with each other by message 
and conference ; they agree in resolution 
and ill making laws, and their joint clc 
termination is submitted for the sanclioi 
of the crown. They are separated, in 
deed, but in legislation they are practi 
Willy one assembly, as much as if they sa 
ill one chamber, and in the presence n 
each other, communicated their separat 
votes.” 

Poictr and Jurisdiction of Varlidment, 

1. Jen is/a til'd Anthorilij colltctivd^,'- 
'I'lie authority of piarliament extend 
over the United Kingdom and all iti 
colonies and foreign jiosse.ssions. Thor 
are no other limits to its pow er of making 
laws for the whole empire than tliosi 
whieli are common to it and to all othei 
sovereign aiitliority, the willingness of tin 
people to obey, or their powu-r to resis 
them. It lias ])ower to alter tlie constiiu 
tioii of the country, for that is tlie consti 
tutioii wliich the last act of parliaiiuii 
has made : and it may even take away 
by acts of attainder. 

Parliament does not in the onliniiiy 
course legislate directly for the ei'loiiies. 
For some, tlie queen in council lt*gisk»ti‘s 
and othei's have legislatures of their ewii. 
and propose laws for their internal 
veriiment, subject to the approval of the 
queen in council ; but these may 
wards b? repc‘aled or amended by acts oi 
parliament. "I'lieir legislatures and tlicjr 
laws are both subordinate to the supi'<'i*''' 
power of the mother country. 
stitution of Lower ("anada was suspende 
ill 1840; and a provisional governnica » 
with legislative functions and great ex- 
ecutive powers, was established by ‘ 
British parliaineut. Slavery was a 
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lished by an act of parliament in 1833 
tliroughout all the Jiritish possessions, 
whether governed by local legislatures or 
not; but certain measures for carrying 
into effect the intentions of parliament 
were left for subsetjuent enactment by 
the local bodies, or by the queen in coun- 
cil. The House of Assembly of Jamaica, 
the most ancient of our colonial legisla- 
tures, had neglected to pass an effectual 
law for the regulation of prisons, which 
became necessary upon the emancipation 
of the negroes, and parliament immedi- 
ately passed a statute for that purpose. 
The Assembly were indignant at the in- 
terference of the mother country, and 
neglected their functions, until an act was 
jiass(Hl t)y the imperial parliament which 
suspended the constitution of Jamaica im- 
li ss they resumed them. 

'file power of imposing taxes upon 
colonies for tlie support of the parent 
state ‘was attenii)te(i to he exercised by 
parliament upon the ju’ovinces of North 
America ; luit this attempt was the imme- 
diate occasion of the severance of that 
country from our own. 

Tlicrc are some subjects indeed, upon 
wliich [larliainent, in familiar language, 
is .said to have no right to legislate, such 
for instance as the (Muircli; but no one 
can intend more by that expression than 
that it is inexp<‘dient to make laws as to 
f^aeli matters. Parliament has made a 
new distriliutiou of portions of (dmreh 
propiM'ty. The very j)rayers and .services 
of the (diurcli arc prescribed by statute; 
:' 0 (l tlie Cdiurclf Discipline Act is an in- 
^^aiice of parliament regulating the con- 
duct of the ministers of the Church, 
f’airiunient has changed the professed 
’’cligion of the country, and has altered the 
ocreditarj- succession to the throne. To 
ouelude, in the words of Sir Edward 
^^>'ve, the power of parliament “is so 
Ji’uiiscendent. and absolute, that it cannot 
*c confined, either for causes or persons, 
’^'•min any hounds.*’ 

- Jh’strihittim of Powers heiween 
Lords, and Commons.— Civsiom and 
^•^uvenieiiee have assigned to difl’ereiit 
pp the legislature peculiar pow- 

^'^^scare subject to any limitation 
transference which parliament 
y ibirik fit. The king swears at the 


coronation to govern “ according to the 
statutes in parliament agreed upon,” and 
these of course may be altered. Prero- 
gatives of the crown which have ever 
been enjoyed might yet be taken away 
by the king, with the consent of the three 
estates of the realm. The king sends and 
receives ambassadors, enters into treaties 
with foreign powers, and declares m ar or 
peace^ without the concurrence of lords 
and commons ; but these things he cannot 
do without the advice of his ministers, 
who are responsible to parliament. Cer- 
tain parliamentary functions are ex- 
ercised by the king, which are important 
in the conduct of legislation. 

Sinnmnns . — It is by the act of the king 
alone that parliament can be assembled. 
Th«‘re have been only two instances in 
which the lords and commons have met 
of their own authority, namely, previ- 
ously to the restoration of King Charles 
TI., and at the licvolution in 1088. 

The fir.st act of (^harles 1 1.’s reign de- 
clared fh<‘ lords and commons to be the 
two hoirses of parliament, notwithstand- 
ing the irregular manner in which they 
had been assembled, and all their acts 
Mere confirmed by the succeeding parlia- 
ment summoned by tlie king ; M'hicli how- 
ever qualified the confirmation of fliem 
by declaring that “ the manner of the as- 
seinhling, enforced by the difficulties and 
exigencies which then lay upon the na- 
t':.)!), is not to be drawn into example.” 
Ill the same manner the first act of the 
reign of William and Alary declared the 
convention of lords and commons to be 
the two bouses of parliament, as if they 
had been summoned according to the 
usual form, and the succeeding parlia- 
ment recognised the legality of their acts. 
[CoNVKNTJON PjkKLlAMENT.] Hut al- 
though the king may determine the pe- 
riod for calling parliaments, his preroga- 
tive is rt‘straineu within certain limits ; 
ami he is bound, by statute to issue writs 
w ithin three years aft(‘r the determination 
of any parliament; and the practice of 
iirov^ding money for the public service 
by annual enactments renders it compul- 
.M)ry iqKm him to summon parliament 
every y ear. 

There is one contingency upn which 
tbeb|>arfiamcnt may meet witliout sum- 
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inons, under the authority of an act of 
parliament. It was provided by the 6 
Aime, c. 7, that “in case there should be 
no parliarneut in being at the time of the 
demise of the crown, then the last pre- 
ceding parliament should immediately 
convene and sit at Westminster, as if the 
said parliament had never t)eeii dissolved.’* 
By the 37 Geo. III., e. 127, a parlia- 
ment so revived would only continue in 
existence for six months, if not sooner 
dissolved. 

As the king appoints the time and 
place of meeting, so also at the com- 
inenct inent of every session he declares 
to both honst's the cause of summons by 
a speecli delivered to them in the House 
of Lords by himself in person, or by 
commissioners appointed by him. Until 
he has done this, neither house can pro- 
ceed with any business. 

I’he causes of summons declared do 
not make it necessary for parliaimmt to 
consider them only, or to proceed at once 
to the consideration of any of them. Af- 
ter the speech, any business may be com- 
menced ; and both Houses, in order to 
prove their right to act without reference 
to any authority but their owm, invariably 
read a bill a first time pro forma before 
they take the speech into consideration. 
Other business is also done very fre- 
quently at the same time. New writs 
are issued for places which have become 
vacant during the recess, returns are or- 
dered, and even addresses are presented 
on matters unconix^cted with the speech. 
In lH4f) a question of privilege, arising 
out of llic acti(»n of Stockdale against the 
printers of the house, wiis entertained 
before any notice was taken of her Ma- 
jesty’s speech. 

Pi orogati on and A djournment . — Parlia- 
ment can only commence its deliberations 
at the time appointed by the king; nei- 
ther can it continue them any longer than 
he pleases. He may prorogue parliament 
by having his command signifi(‘d in his 
presence by the lord chancellor or 
speaker of the House of I./ords to both 
house.N, or by wt*}! under the great seal, 
or by coiiimissit»n. The effect of a pro- 
rogalion once tr suspend all busi- 
lic^. until j^liament may be summoned 
r® only * ; e ,he sittings of par- 


liament at an end, but all proceedings 
pending at the time, except impeach- 
ments by the commons, are quashed. A 
bill must be renewed after a prorogation, 
as if it bad never been introduced, though 
the prorogation be for no more than a 
day. William III. prorogued parliament 
from the 21st October, l(j89, to the 2‘jr(l, 
in order to renew' the llill of Rights, con- 
cerning which a difference had arisen 
between the two houses that was fatal to 
it. It being a rule that a bill cannot he 
passed in either house twice in the sain 
session, a prorogation has been resorted 
to, in other cases, to enable a second hill 
to be brought in. 

Adjournment is solely in the power of 
each bouse respei'tively. It has not been 
uueomiuon indeed for the king’s pleasure 
to lie signilied, by message or proclama- 
tion, that both houses should adjourn. 
Either of them liowevcr may decline 
complying witli what can lie considered 
as no more than a request. Business has 
frequently been trun5.acted after the kings 
desire has been made known, and tlie 
(piestioii for adjournment put in the ordi- 
nary manner. 

JJisaolulion. — ’i’he king may also put 
an end to the existence of parliament 1} 
a dissolution. He is not however entirely ' 
free to define tlie duration of a parlia- 
inent, for after seven years it ceases to 
e.vist under the statute of (jeorge 1., eoui- 
moiily known us the Septounial Act. be* 
fore the 'I’rieunial Act. 0 Win. and Mat'}’ 
there was no limit to the eontiuuanceo 
a parliament, except the will of the lvh*p- 
Parliament is dissolved by proehunation) 
after having iMxm prorogued to a ccrtaiji 
day. 'J'his practiett, according to Uatsell) 

“ which has now been uniform for above 
a century, has probably arisen from those 
motives that are suggested by Charles b 
in his speech in 11328, “that it should 
a general maxim witli kings themseb^ 
only to execute pleasing things, and 
avoid apt)c*aring personally in 
that may seem harsh and disagrecahk** , 

In addition to these several powers ^ | 
calling a parliament, appointing its ni^ 
ing, directing the cmnmenceinent o ^ j 
proettedings, determining them L ' 
definite time by prorogation, and fn^ 
of dissolving it altogether, the crown 
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the creation of one entire branch of the 
lepishitiire; together with other parlia- 
lueiitary powers, which will hereafter be 
noticed in treating of the functions of the 
two houses. But though the name of the 
king or reigning queen is used on all the 
)ccasions above mentioned, the determina- 
ioii when and how the prerogatives of the 
*rown shall be employed depends on the 
*td)iiiet, to whom the king intrusts the 
:ulministration of the government. [Ca- 
binet; Kino.] 

The judicial functions of the lords, and 
lioir power to pass bills affecting the 
:)(*erage, which the commons may not 
[iinend, are the only properties peculiar 
o them, apart from their personal privi- 
■/ges. 

Taxation . — Tlie chief powers vested 
n the House of Commons are those of 
mposing taxes and voting money for the 
piil)lic service. Bills for these purposes 
L'lui only originate in that house, and the 
lords may not make any alterations in 
hem, except for the correction of clerical 
‘I’rors. On the opening of parliament, 
he king directs estimates to be laid be- 
fore tlu* house, l)Ut the amount may be 
varied hy the commons at pleasure. 
0 rants distinct from those propos(‘d in 
tlie estimates cannot he made M'ithont the 
king’s recommendation l»eing signiffed. 
The commons will not allow the right of 
tlie lords to insert in a hill any pecuniary 
penalties or to alter the amomit or appli- 
c:ition of any penalty imposed by them- i 
f^^ lve-;; but the ^gid assertion of this rule ' 
found to be attended with much in- 
convenience, and a. standing order was 
wiade in 1831, directing the Sjn'aker in 
case to report whether the object of 
the lords appears to be “ to impose, vary, 
^ take away any pecuniary charge? or 
hurthen on the subject,” or “ only to re- 
late to the punishment of offences, and 
Jhe house shall determine w hether it may 
expedient in such particular ease to 
nisist upon the exercise of their privi- 
^ present session ( 1 84f)) also, 

‘p C\)mmon8 have permitted certain 
mlway bills to originate in the House of 
wh^,i *’^^^^*^hstanding the rates and tolls 
|eli necessarily be levied under 
^^'jrauthority. 

of detemiining Elections.-- Kuo- 


ther important power peculiar to the 
commons is that of detennining all mat- 
ters touching the election of their own 
members, and involving therein the 
rights of the (?lectors. Upon the latter 
portion of their right a memorable con- 
test arose between the lords and commons 
in 1704. Ashby, a burgess of Aylesbury, 
brought an action at common law against 
the retnniing-ofiicers of that town for 
having refused to permit him to give his 
vote at an election. A verdict w as ob- 
tained by him, but a judgment was given 
against him in the Queen’s Bench, which 
was reversed by the House of Lords 
upon a writ of error, ’fhe eominons de- 
clared that “the deterniination of the 
right of election of ineinhers to serve in 
parliament is the pro]>er business of the 
House of (Commons, w'hich they would 
aUvays be very jealous of, and this juris- 
diction of theirs is uiicoiitested ; that they 
exercise a great power in that matter, for 
they oblige the officer to alter his return 
according to their judgment; and that 
they cannot judge of the right of election 
without determining the right of the elec- 
tors, and if electors were at liberty to 
prosecute suits touching their right of 
giving voices in other couils, there might 
he different voices in other courts, which 
would make confusion, and he dishonour- 
al»le to the House of Commons ; and that 
therefore such an action was a breach of 
privilege.” In addition to tlie ordinary 
exercise of their jurisdiction as regarded 
the right of elections, the eominons relied 
ujxrn an act of the 7 Win. III. c. 7, by 
which ii had been declared that “ the 
last determination of the House of Com- 
mons concerning the right of elections is 
to be pursued.” On the other hand, it 
was objected that “there is a great dif- 
ference between the right of the electors 
..lid the right of the elected ; the one is a 
temporary right to a place in parliament 
pro hdr vice ; tJie other is a freehold or a 
fruiichise. Who has a right to sit in the 
House of Commons, may be properly 
c'ogT izable there ; but who has a right to 
chcKise, is a matter originally established 
even lietbre there is a parliament. A 
man lias a right to his freehold by the 
common law, and tlie law having an- 
nexed ^ ^ inglit of voting to his freehold, 
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it is of the nature of his freehold, and 
must depend upon it. The same law that 
gives him his right must defend it for 
him, and any other power tliat will pre- 
tend to take away his right of voting, 
may as well pretend to take away the 
freehold upon which it depends.” These 
extracts from the Report of a Tjords’ 
Comnnttec, 27 March, 1704, upon the 
conferences and other ])roceedings in the 
case of Ashby and White, give an epi- 
tome of the main arguments upon which 
each i)arty in the contest relied. The 
whole of this K’eport, together with an- 
other of the l.‘Uh March, may he read 
with great interest. 

Kneonraged by the decision of the 
House of Lords, live other burgesses of 
Aylesbury, now familiarly known as 

the Aylesbury men,” commenced ac- 
tions against the constables of their town, 
aiul were committed to Newgate by the 
House of Lonmions for a contempt of 
their jurisdiction. They endeavoured to 
obtain their discharge on writs of habeas 
curjnis, hut did not succeed. The com- 
mons declared their counsel, agents, and 
solicitors guilty of a breach of privil<*ge, 
and committed them also. Resolutions 
condemning these proceedings were 
passtal by tin* lords ; conferences were 
held, and addresses presented to the 
queen. At length the qneeii came down 
and prorogued [)a!*ii ament, and thus put 
an end to the contest and to the imprison- 
ment of the Aylesbury men and their 
counsel. 

The question which was agitated at 
that time has never since arisen. The 
commons have continued to exercise the 
sole power of detenniiiing whether elec- 
tors have had the right to vote while in- 
quiring into the conflicting claims of 
candidates for seats in parliament, and 
specific modes for trying the right of 
eh'ction by the house have been pre- 
scribed by statutes, and its determination 
declared to be “final and conclusive in 
all sub.se'jueiJt elections, and to all intents 
and pnrposi's whatsoeveJ .” 

Conneelcd with the pow’cr of the com- 
mons to s4ju'licat<. upon all matters re- 
laytiM be mentioned 

[|)wer over the eligibility of can- 
John Will, s ,4^as expelled, in 


1764, for being the author of a seditious 
libel. In the next parliament (February 
3, 1769) he was again expelled for an- 
other libel ; a new w'rit was ordered foi 
the county of Middlesex, which he re- 
presented, and he was re-electcd w ithout 
a contest; upon which it W’as resolved, on 
the 17th February, “that having been in 
this session of parliament expelled this 
house, he was and is incapable of heinf» 
elected a member to serve in this pre>eiij 
parliament.” d’he election was declared 
void, but Mr. Wilkes was again elected, 
and his election was once more declared 
void; and another writ issued. A new 
expedient was now used. Mr. laitticll, 
then a member, accepted the ("hiltern 
Hundreds, and stood against Mr. Wjlkes 
at the election, and Iw^iiig defeated, peti- 
tioned the hons(‘ against the return of his 
opponent. The house re.solved that al- 
though a majority of the eleel)ors had 
voted foi* Mr. Vfilkes, Mr. Luttridl ougjllt 
to have been returned, and they aincuded 
the return accordingly. Against this pro- 
ceeding tlui electors of Middlesex piV: 
sonted a ]ietition, without efiect, as the 
house declaretl tluit Mr. Luttrell was dul^ 
elected. The w'hole of these proceedina 
were severely condemned, and on tljl 
.’Ird of May, 1782, the resolution of 
1 7th of February, 1769, was ordered to 
be expunged from the journals iva! “ sub- 
versive of the rights of the whole hody^ 
of electors of this kingdom.” A resolii-, 
tioM similar to that expunged had luvm 
piLs.sed in the ease of the unfortunate Hall, 
in 1.08U, as part of the many punishments 
inflicted upon him, which wx* shall have^ 
occasion to mention. 

— 'Fhe power of administcrini? 
oaths exercised by the lords 
claimed by the 1 louse of Commons. Tiie} 
formerly eiuleavoured to attain the end 
supposed to he secured by the admuiis- 
tration of an oath, by resorting to the au- 
thority of justices of the jw^ace who hap- 
pened to he inemhcrs of their ow n hod) , 
hut this and other expedients of the same 
kind have long since been ahamlonr » 
and witnesses guilty of falsehood a* e 

punished by the house for a 
privilege. Flection committees 
power by statute to administer oa ^ 
and witnesses who give false eviuc 
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before such coniniittees are guilty of 
perjury. ^ 

3. Privifc(jes, — Both houses of parlia- 
ment possess various powers and privi- 
leges for the maintenance of their col- 
lective authority, and for the protection, 
convenience, and dignity of individual 
ineiuhers. At«, the commencement of 
each ])arliament, the Speaker, on behalf 
of the commons, has “ laid claim to them 
of the king"’ since the reign of Henry 
VIII., hut they appear to have been al- 
ways (‘ujoyed with eijual certainty before 
that time. Some of them have been sub- 
jcijnently confirmed, modified, and even 
aiH)lished by acts of parliament, but the 
petition of the Speaker remains im- 
cliangcd, and prays for some which have 
b(‘cu disallowed by law since the original 
form was adopted. 

' ('ommitmcHl aud Fines . — The poAver 
of commitment for contempt lias alM’'ays 
fk\‘u exercised by both houses. It has 
l)c;eu iviieatedly brought under the cog- 
ui:<»Hoe of the courts, and allowed with- 
out qucMion. Mr. Wynn in his^Argu- 
nufht,’ states that there are u iwards of 
thousand cases of commitipt*ut by the 
Ilo^e of (Commons to be foi s a in their 
Joitf ii.ils since 1047. Brea<‘or(S of privi- 

ly^ co.muitted in one ses; i may be 
puiVisjicd by commitment in/^anotber, as 
hi' well-known case of 'Murray, in 
irM-'J, who was imprisoned in Newgate 
‘f'lr a libel until the end of the session, and 
the next meeting of parliament was 
■•'rtiiu < rdered to^be committed ; but he 
had absconded in the nieanwliile. Con- 
,teiu])is of li former iiarliameiit may also 
punish(‘d. 'I'lie lords may commit for 
a definite period beyond tlie duration of 
die S|>:,si()n or parliament ; but a commit- 
tHeiit l)y the commons holds good only 
tiiihl tlic close of the session. 

Vhe house of lords, in addition to the 
lower of cominitineut, may impose fines, 
tins privilege is no longer exercised 
Jy the commons ; but amongst the most 
■'Oirkalile cases in which it was for- 
ikTly v.sed, we may mention that of 
t; Hall, a member wlio had incurred 
displeasure, by publishing a work 
sluude rolls and derogatory to the 
■‘luthority, power, and state of 
0 house, and prejudicial to the validity 


of its proceedings in making and esta- 
blishing laws,*’ and was onlercd to “ pay 
a fine to the queen of five hundred 
marks.” The house at the same time 
assumed a power not found to have 
been exercised in other cases. It com- 
mitted Mr. Hall to the Tower, and 
ordered that lie should remain there for 
“ six months, and until he should make 
retraction of the book. ’ This punish- 
ment was commitment for a time certain 
without reference to the continuance of 
the session, and, in the event of a refusal 
to retract the book, amounted to per- 
petual imprisonment. A practice still 
exists which partakes of the nature of 
a tine. There are certain fees payable 
by persons committed to the custody of 
the serjeant-at-arms, and it is usual on 
discharging tliem out of custody to attaeli 
the condition of the 
fees,” These lees aVc occasionally re^ 
niitted under particular circumstances — 
as, for exam[)le, on account of the po- 
verty of the prisoner. 

Freedom of Speech . — Freedom of speech 
is one of the privileges claimed by the 
Speaker on behalf of the eorumons, hut it 
has long since been confirmed as the right 
of lioth houses of parliament by statutes. 
It Avas acknoAvledged by an act in tlie 
reign of Henry VIH., by which the pro- 
ceedings of the stannary court Avith n*- 
spe<'i to Kichard Strode, a member, av1u> 
v'ls fined and imprisoned by that court 
for having pro]’osed a bill to regulate 
the tinners in C\>rnwall, Avere declared 
illegal, and the repetition of similar eii- 
erouchmeuts upon the privilege of par- 
liament provided against. TIn! language 
howe-vor Avas thought ambiguous, and it 
was by iimitiiig its operation to the case 
of Suode, that a judgment Avas obtained 
ii'. tlie King’s Bench against Sir John 
laliot, Deuzil Hollis, and Valentine, in 
the reign of (’liarles 1. A true intgr- 
pretatiou of the law Avas subse<|uently 
established by resolutions of both houses 
of parliament, ami by a formal reversal 
of tliiS judgment l)y the house of lords. 
The most sol< un. recognition of the pri- 
vilege is contained in the Bill of Bights, 
which di’clares “that the freedom of 
speech and debates and proceedings in 
parliame..c ought not to be impeached 
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or questioned in any court or place out of 
pariianiont.” 

There are however certain legal inci- 
dents to this privilege which it is ne- 
cessary to notice. The law presumes 
that everything said in parliament is 
with the view to the public good and 
necessary for the conduct of public busi- 
ness ; but should the member publish his 
speech, he is viewed as an author only, 
and if it contain libellous matter, he will 
not be protected by the privilege of par- 
liament. In 1 795 an information was 
filed against Lord Abingdon for libel. 
Ilis lordship had accused his attorney, in 
parliament, of improper conduct in his 
profession. He afterwards publish<.'d his 
speech in several newspapers at his own 
expense., Ilis lordsliip pleaded his own 
cause, and contended that he had a right 
to print what lie had, by the law of par- 
liament, a right to speak ; but Lord 
Kenyon said “ that a member of parlia- 
ment had certainly a right to publish hia 
speech, but that speech should not he 
made a voliicle of slander against any 
individual ; if it was, it was a libel.” In 
ISl’laniucb ,,tronger case of the same 
kind occured. Mr. rre(?vey, a ineniber, 
had made a charge against an individual 
in the house of commons, and incorrect 
reports of his .speech having appeared in 
several newspapers, Mr. Oeevey sent a 
Correct report to an editor, requesting him 
to publish it in liis newspaper. A jury 
found Mr. (^reevey guilty ot libel, and 
the coui t of King’s lleiich refused an 
application for a new trial; on which 
occa.sion Lord Kllenborough said, “a 
member ()f that house has s[)okcn what 
he thouglit material and what he was at 
liberty to speak, in his character as a 
member of that house. So far he is , 
privileged : but he has not stopped there ; 
but, unauthorized by the house, has chosen 
to publish an account of that speech in 
what he has pleased to call a corrected 
form, and in that publication has thrown 
out reflections injuri/uis to the character 
of an imbvidual,"’ 

Freedom Jnoo A^'rosi. — TJu. Speakers 
petition prays < h Lehi’il of t* e commons, 
*Mhat their persons, ihelr estaten, mid 
servantif may be free from o ro ts and all 
molestations." These w i d*, are not more 


extensive than the privilege as formerly 
enjoyed, and instances in wdiich it has 
been enforced may be found in nearly 
ever)' page of the earlier volumes of the 
Journals. 'I'his privilege has however 
been limited by statutes, the last of which 
(10 Geo. III. c. .'io) states in the pre- 
amble that the previous# laws were n- 
sudicient to obviate the iiicoiiveniences 
arising from the delay of suits by reiisoti 
of privilege of parliament, and enacts 
that “ any f)crson may at any time com- 
mence and prosecute any action or suit, 
^tc., against any peer or lord of parlia- 
m(‘nt, or against any of the knights, 
citizens, or burgesses for the time being, 
or against any of their menial or any 
other servants, or any other person en- 
titled to the privilege of parliamtnt, 
and no such action shall be impeaclieil, 
stayed, or delayed by or imder colour 
or pretence of any privilege of parlia- 
ment." Obedience to any rule of tlu* 
courts at Westminster may be enforced 
by distress infinite, in case any person 
entitled to the benefit of such rule sliiili 
choose to proceetl in that way. 

'fhe pe uons of members are still IVi e 
from ariTti or imprisoninejit in eivii 
actions, bjt’el. heir property is as lialde to 
the legal inis of all other persons tis 
that of an’'* private individual. Tliiir 
servants no ’ jiiger enjoy any privilege or 
immunity wliutever. 

The privilege of freedom froni arrest 
lias always been subject to the excej-tieu 
of ca.ses of “ treason, felony, and siin ty 
of thejicace;” and though in other cri- 
minal charges each bouse ma), if it 
fit, prevent the abstraction of a ineinlH'r 
from his parliamentary duties, the cum' 
of Lord Cochrane, in 181 r>, will 
how little protection the house of com- 
mons extends to its memlKU's in 
cases. Loril Cochrane, having been in- 
dicted and convicted for a conspiracy, 
was committed to the King’s Ikiicli 
prison. He afterwards escaped, and was 
arrested by the marshal while sitti**g 
the privy counsellor’s bench in the botise 
of commons, on the right hand of t)a 
chair, at which time there was n<> nieni- 
Ikt present, prayers not having ' 

The committee of privileges ‘k'clarco t *' 
by this proceeding of the marshal oi 
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Kiiig^s Hench “ the privileges of parlia- 
ment did not apjiear to liave been vio- 
lated so as to call for the interposition 
of thi^ house.” 

Courts of justice have committed 
privileged persons for contempt, and 
|)arliament has refused to protect them. 
H} a standing order of the house of 
lords, Sth .June, 1757, it was declared 
“ that no peer or lord of parliament hath 
privilege of peerage or of parliament 
against being compelled by process of 
the courts of Westiuiiister-luill to pay 

0] u-di(*nce to a writ of habeas corpus 
directed to him ; ’* and in the case of Earl 
lowrers, it was decided that an attach- 
nu nt may be grantt'd if a peer refuses 

01) edi(‘n(‘e to the M’rit of habeas corpus. 
'I'liere liavt* been two recent cases, that 
ef Mr. JiOug W(dlesb y in 1831, and that 
of Mr. Leehmere Charlton in 1837, in 
uliieli members eouimitted by the lord- 
chaneellor for contempt have laid claims 
to privilege, wliieli were not admitted by 
the house of oommoiis. 

Peei> and lords of jjarliainent are always 
free tVom arri'st on civil j)r()cess; and as 
regards the commons, their privilege is 
sjinj)ose<l to exist for 40 days after every 
prorogation and 40 days before the next 
appointed meeting. 

Jtirixilivtion of dourts (f I, an' in Mat- 
trrs if PririUije. — In connection with the 
cxereis(* of privilege, an important point 
of law arises as to the jnrisdietiou of 
courts of justice. It is one of great in- 
terest aial still grcitter donbt at the jwe- 
nt moment, and h?is at various tinn*s been 
the occasion of innch dispute and difh- 
^’olty. Each bouse of parliament is 
aekiinwlcdged to be th*' judge of its own 
privihgvs. Sir Edward (.'oke affirms, 
‘‘ N' liatcver matter arises concerning cither 
t'onse oi‘ parliament, ought to be, cx- 
•tinituMl, discussed, and adjudged fii.lhat 
louse to wliieh it relates, and not elsc- 
'''lu iv.” (^4 lust,') lint again, in the dis- 
putes in tlic case of the A) lesbury men, 
J'Pich has been alrcaily referred to, the 
''tus e(»iinniniieated to the commons at a 
^onteiviicc a resolution, “ that .neither 
pii^liuinent Jiavt? power by any 
sol ration to create to tliem- 

pvivih'ges not warranted by 
'^iiown laws and customs of parlia- 


ment,” which was assented to by the 
commons. (14 Cowmons* Journals^ 555, 
ShO.) The degree of jurisdiction to 
he exercised by the courts aud the pro- 
per mode of dealing with actions involv- 
ing matters of privilege, it would indeed 
he difficult to determine, after flic incon- 
sistencies which have been shown in 
practice and the great variety of opinions 
expressed b^ learned men. No more 
than a concise statement of a few' eases 
will be needed to show the difficulties in 
wliich the question is involved. 

First, as to the riglit of eoui’ts to in- 
quire into the existence and nature of 
privileges claimed by either House of 
Farliameiit. Coke lays it down that 
“ judges ought not to give any opinion of 
a mutter of pnrliament, because it is not 
to be decided b} the common laws, but 
ttrcinuhtm loijes et cunsiid.iul{/tnu pai'lia- 
rnonti ; and so the judges in ilivers par- 
liaments have confessed.” (4 lust., 15.) 
When Paty, one of the A) lesl.ury men, 
was brought Iwfore the Queen’s Pench 
on a writ of habeas corpus, Mi*. Justice 
Powell said “this court may judge of 
jirivib'ge, but not contrary to the judg- 
ment of the House of C^Jonnnons and 
again, “this court judges of privilege 
ouly incidentally : for when an action is 
brought in this court, it must be given 
one way or other.” ( 2 l.ord Raymond, 
1105.) The ((pinions of other judges to 
I the same efl’ect, expressed at diiVerent 
I ti.ne.s, might also be given. The words 
eontaiiicd in the Bill of Rights, that the 
“ debates and prm^ecdiniis in parliament 
ought not to be impeuehed or questioned 
ill any court or place out of parliament,” 
are generally relied upon in eonfinnation 
of this doctrine. If this view were al- 
ways taken of the question, little dilfer- 
enee lictween parliament and the courts 
of law' would arise. Tlie course would 
be simple. Whatever action might be 
brought would he determined in a man- 
ner agreeable to tlic house w'hose privi- 
leges were questiom'd ; and if the lords, 
in cas*' of appeal, w'ere to abide by the 
same rule, theie would he no dissen.*'ions. 
But ns such unaniniity of opiniem lia.< not 
always existed, theiv* has iK'en a clashing 
of jurisdictions which iiotliing jirohahly 
hut a statute can prevent for the futuiv. 
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A jiid^ient was obtaitu’d against Sir 
W. Williams, the Speaker of the House 
of Commons, in the second year of James 
II., for having caused a paper entitled 
*DangerheUrs Narrative’ to be printed 
by order of the house. This the house 
declared to be “ an illegal judgment,” and 
against the freedom of parliament. A 
bill was also brought in to reverse the 
judgment, but it miscarried in three dif- 
fertmt sessions. (10 Coiumnns^ Journals^ 
177 , ^ 

The denial of the exclusive jurisdiction 
claimed by the commons in 1704, in 
respect of tin; right of electrons, as stated 
above, is another iinportaut occasion in 
wliicli tb«? privilege of the commons has 
clashed with tlie Judgments of legal iri- 
buiials. 

The only otlier case which need he 
mentioned in this place is that of iStoek- 
dale r. Hansard. Messi*s. Hansard, the 
printers the House of Commons, hud 
printed, by order of tliat house, the Re- 
ports of the Inspectors of Prisons, in 
which a book published by Stockdale 
was described in a manner whiclj lie con- 
cei^ed to b.? libellous, lie brought an 
action acaiiist Messrs. Hansard during a 
recess, hut had a verdict against him 
upon a }»lea of justili cation, as the jury 
consider'd the di'scripfiou of the work in 
<|uestli»n to be accurate. On that (M.*ea- 
sion L(;rd Chief Justice Denman, who 
trie<l the eim''e, made a declaration ad- 
verse to the jirivileges of the house,, which 
Messrs. Hansard hud set up as part of 
their didmee. In his direction to the 
jury, Ids lordsliij) said “that the fact of 
the House of (.V/inmon.s having directed 
Messrs. Hansard to pu!»lisb all their 
j»aidiaineritiiry reports is no justification 
for them, or for any IxKikseller who pub- 
lishes a parliamentary report containing 
a libel against any man.” In conssequenee 
of these pr<M;e*edings, a committee was 
ajjpoiuted, on tiie meeting of parliament 
in is:;;, to examine precedents and to 
ascertain the law and practice of parlia- 
ment in iv ferenci^ to llic publication of 
papers prii:t< l nv f)rder of the housi*. 
The n of these im<uh‘ies was the 
of the following resolutions by 
tiw Reuse 

tlie powci of publishing such 


of its reports, votes, and proceedings as 
it shall deem necessary or conducive to 
the public interests is an essential inci- 
dent to the constitutional functions oi 
parliament, more especially of this house 
as the representative portion of it. 

“That by the law and privilege of par- 
liament, this house has the sole and ex- 
clusive jurisdiction to determine nj>oii 
the existence and extent of its privileg(?s, 
and that the institution or proseeution ot 
any action, suit, or other proceetling, fur 
the purpose of bringing them into discus- 
sion or decision before any court or tri- 
bunal elsewhere than in parliament, is a 
high breach of privilege and reinlers ail 
parties concerned therein ameiialdeto its 
jiihf displeasure, and to tlie punishmenf 
consequent themon. 

“That for any court or tribunal to as- 
sume to decide upon matters of privih'gc 
inconsistent with the determination of 
either House of PaiTiament is contrary to 
the law of parliammit, and is a hreacli 
mid c-onh*mpt of tlie privilege's of t>arlia- 
ment.” 

Xoiwithstaialing these resolutiuiis, 
Stockdale immediately eommencetl 3'11- 
other action, d'he IRieen’s Peuclji de- 
cided against the prhileges of the . 
A third action Mas then hronglft ly 
Stockdale, and not being (h*fended, j mo- 
ment went by default, and tin' diiiiKigi 
were assessed in the sheritf's court. 

As yet the jurisdiction of the courts to 
inquire into tlie privileges of parlii.iiH^ f 
and to give judgments inconsistent v 
its determination has alone been ton* ind 
unon; the next <|ue.stion is tis t«) the iiioik 
of dealing with actions involving prbi- 
lege when brought in the courts. 1“*^ 
practice has been e.xtreuu ly various nn' 
inconsistent, as a rajiid view of it j 
show'. An action Iiad hieii luou.ri^t 
against Tophain, the serjeajit-at-anns, 1< 

executing the orders of tin* House < 
Commons in arresting Ci-rtiiin pci'soii 
'r<»pham pleaded to i/u/ 

but his plea was overruh‘'l> 
judgment was given again.st him- | 

iiou.se declared the judgment to 
breach of privilege, tind counnitUu 

F, Pemberton and Sir 'V. 

Ju<ige.s, to tlie custody of the 
(10 CommouH Jourmtb^'Jiih) Htsjx 



PARLIAMENT. 


PARLIAMENT. 


[ 4G5 ] 


In speaking of this proceeding, Lord 
Ellenborougli expressed his surprise 
‘‘that a judge should have been (jucs- 
tioned for liaving given a judgment 
which no otlnu* .judge avIjo ever sat in 
liis place could haA’o dilfered from.” 

In the case of Ashby and White so 
often referred to, the coininons declared 
“ that whoever shall presume to com- 
mence any action, and all attorneys, soli- 
citors, coujisellors, and serjeants-at-law 
soliciting, prosecuting, or pleading in any 
case, arc guilty of a higli breach of the 
privileges of tliis liouse.” The efteet of 
this resolution, if obeyed, would be to 
prevent the courts from coming to any 
decision at all upon matters of privilege, 
as an action would be stopped at its <‘om- 
meneement ; but the prinei[)le has not 
been adlu'ri’d to. 

When Sir Francis llurdett brotigbt ae- 
tiiuis against the Speaker and the ser- 
jeant-at-arms, in IS 10, for taking him to 
the 'fower in ohedienee to the orders of 
tlie House of* Commons, tlu'y were di- 
vet(d to plead, and the attorney-general 
‘eivived instructions to defend tiu iu. A 
.•(unuiittee at the same time reported a 
resolution “that the bringing tliese ae- 
fK>ns tor arts done in ohedienee to the 
orders of thi‘ house is a breach of privi- 
lege,” lint it was not adopted by the 
bouse. 'Flic actions pro<*eedc‘d in the 
I’egtilar eotirsc, and the Court of King’s 
bench sustained and vindieated the au- 
thority of t lie house. 

It has been already said that Stoek- 
ilak;’s first action *was brought when 
pJU'li;ijuent Avas not sitting. Having 

1 ^>o sjieeilic din-etioMs from the liouse, 
‘^JesMs. Hansard ]pleaded to the aetion. 
Ibi the general issue they proA'ed flie 
i^^ders of the house, wdiieli were held to 
■ ‘jn protection, hut had judgment upon 
plea Avhieli would have availed tlieiu 
H;‘lly had they printed the report com- 
:‘|ned of on their oAvn account. Not- 
'^k^ndiiig it.s resolutions, the hoii.se, 
‘‘<‘‘P*ainted Avitli this action, in- 
<d acting upon them when a second 
* reverted to the preee- 

At and directed Messrs, llan- 

(’.f! the attorney-general 

• !‘^*”** In this case nothing 
of the House of Com- 


mons Avere relied upon in defence of 
Messrs. Hansard, and the Court of Queen’s 
Reiicli unanimously decided against them. 
Still the House of Commons was reluc- 
tant to act upon its own resolutions, and 
insb^ad of punishing the plaintiff and his 
legal advisers, “ under the special circum- 
stances of the case,” it ordert'd the dam- 
ages and costs to be paid. Tlie resolu- 
tions however Avere not rescinded, and it 
was then determined that in case of future 
actioihs, Messrs. Hansard should not 
plead at all ; and that the parties should 
suffer for their contempt of the resolu 
tions and authority of the house. Another 
aetion Avas brought by the same person 
and for the same publication. Messrs. 
Hansard did not plead, the judgment 
Av<*nt against them by default, and the 
damages Avere assessed by a jury in the 
sheriff’s court at (iOO/. The sheriffs of 
Middlesex levied for that amount, hut 
having been served Avitli copies of the 
resolutions of the house, they were anxi- 
ous not to jiay the money to Stockdale 
until they AAcre unable to delay the pay- 
ment any longer. At the opening of the 
session of parliament in 1810, the money 
was still in their hands. The House of 
(’ominous at once entered on the consi- 
deration of these proceedings, Avliieli had 
been carried on in spite of its resolutions, 
and in the first place committed Stock- 
dale to the custody of the serjeant-at-arms. 
The sheriffs were desired to refund the 
money, and, on their refusal, Avere also 
committed. Mr. IIoAvard, the solicitor of 
Mr. Stoekdale, Avas suffered to escape 
Avith a reprimand. The sheriff's retained 
possession of the money until an attach- 
ment Avas issued from the Queen’s Heneh, 
when they paid it OA^r to Stoekdale. 
Stoekdale, while in prison, commenced a 
fourth action by the same solicitor, and 
with him was committed to NcAvgato for 
the offence; and Messrs. Hansard were 
again ordered not to plead Once more 
judgment Avas entered up ygainst them, 
and a Avrit of impiiry cf d;unages issued. 

Mr. France, the undei sheriff', upon 
whom the execution of this writ de- 
volved, having been served Avith the 
resolutions of the commons, expressed, 
by petition, his anxiety to pay obedience 
to them, and sought the protectiou of 
2H 
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the liouse. lie then obtained b^ave to 
show cause before the court of (^lu-en’s 
Bench on the fourth day of Easter term 
why tile writ of inquiry should not be 
executed. Meanwlifle the iniprisonni(‘nt 
of the plaintitV and his attorney did not 
prevent the proseeiition of further actions. 
Mr. Howard’s son, and his elork. Mr. 
Pearce, bavinu,' been concerned in con- 
ducting such actions, were coniniitted for 
the contempt, and Messrs. Hansard, as 
before, were instructed not to pK-ad. At 
length, as there appeal red to he* no pro- 
bability of these ve.Katious actions l)eiug 
discontinued, a bill was introdn. ‘<1 into 
the coiunioiis and passed, by which pro- 
ceedings, eriininal or civil, against jjcr- 
sons for pulilieatiiai of j>apers printed hy 
order of either house of parliainoul, aiv* 
to be stayed hy the courts, upon (b livery 
of a certificate and affidavit (o the eifect 


wbicli docs not stay the actions. If 
parliament were to act strictly upon its 
own declarations, it would be forced to 
coniinit not only tlie j.>arties, but their 
counsel and tlieir attorneys, tlie jmlges 
and the slicriifs; and so great would be 
the injustice of punishing the public 
officers of justice for admini.steriug thf 
law. according to tludr couseieuces and 
oaths, tliat parliament would shrink from 
so violent an ext'rtiou of privilege. And 
again, the intenuediate eon pm* adopterl iu 
the case (»f StoekdaK' r. n'insar«l, r>r <‘o- 
e]-eiug the slieritV for (‘xeciiling the judg- 
ment of tlie er)urt, and a!lo\\iiig the 
jlu^ge^ who gave the oliuo.xious Judgment 
to pass w ithoiit eeii<<nre. i,> ineonsistcait in 
principle, and betra\s lu-'^i ration on the 
jiart <if tilt' Innise, di'-trust <'f it-: own aii- 
ihorit}, (H’ fear of juihlir? o[>’iiiion ” (p. lig), 
Ido •. 


that smdi publication is by order of par- 
liamciif. (/vet .') .S: d A'iet. c. !».') 

In cxocMiting' the .Spi'akeEs warrant for 
taking Mr. Howard into custody, tln'iiies* 
songers had remained some time in his- 
hou.sc, 1<- ' vJiieh he l)rouglit an action of 
trespa.ss again.^t tbem. .\s it was p(vv.sii)|e 
that they mieht have exeeeded tlieir au- 
thority, and as the t'iglit of the hou‘^e of 
commit war lu/t dinelly brought into 
question, the defindants were, in tliis 
casts instructed to jdead ; although a 
clause for staying further proceedings in 
the action wa,s contained in the bill which 
was pending, at tliat time, in tlu* hou.se 
of lords; hy whom however it was after- 
wards omitted : and the house of eom- 
mons is still iuvolveil in litigation on ac- 
count of the excreise of its privili-gcs. 

Mr. May remarks ( * Law*. Ibuvilege.s, 


of I^rrrnhuT, 

AAvV/’/ig tj' Varl 'uiuii'nt : Pt cJii/iiiKtr/f 
PnnTr<}iiir,s. Oil the meeHiiig of a new 
])arliament it is the [iraetit-e {’or the loid 
‘•hauei ilor, with other p'-ers appoinird hy 
eoiiimivshm under the groat seal for that 
pnrpost*, to open the parliamei't by ,>u,iting‘ 
‘•that her .Maji'sty will, as .soon as the 
members <.f bfith bouses shall be sworn, 
di'olare tlu* causes of her calling this 
parliament; and It bi'iug n<ees,-ary 
Speaker of tlie house of eomuions slmiiid 
be lir.s! clio.s<*u, that you, geinleinen of the 
bouse of eonmions, repair to tie* ghiCi' 
where you an* to sit, and there j)ro(‘'id | 
to the appointment of ‘'ome projKO- {utmh 
to Ite your Speaker ; and that yen j'lV.M'ii- 
sncli person wloim }ou sliail so eliecM' 
iiere, to-morrow (at, an hour sta’ed) 1"’ 


&C. of ]^arliaru<*nt that “'J'he pre.sent 
jiosition of privilege is, in the high- 
est degree, nusatisfa<*tory. Assertions 
of privilege are made in parliament, 
and denied in the eonrts ; the oilicers who 
execute the orders of parliament are 
liable to vexatious aetion.s, and if 'Trdid.s 
o!)t liiK' d ag: St them, ihe danuige.s 
and are hy tn.e Treasury. 

The paitn^' who b; Ingsueh actions, in- 
gtead of bemg prev'enU'd ..’orii proceeding 
with them hy some b e d proces.s acknow- . 
ledged by the courts, (.an only l>c coerced | 
hy ati unpopular e,.ei*eiso of privilege, * 


her Majesty's royal aji[)robation. * " 
(•ominori.s then proeoed at onc' to 
eb'Ction of their Speaki*^. If any delndi 
arises, the clerk at the bd'le acts 
Spi*aker, and sbmding np, jioints to ( 
inernhersastheyri.se. lb* ab*) 
question. When the speaker is ol)op|J 
iris proposer and .seconder eondaoi ^ 
to the chair, where, staiidii'g ^ 
upper step, he thanks the hoii^e anil *• ' 
his .scat. It is usual for some 
to congratulate him when lie li:»s • ^ 
the chair. As yet he is only * !’ j 
elect, and as such prc.sents himsoU on 
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following (lay in the house of lords, 
when it has been customary for him to 
ac(iuaint the lords comnnssioners that 
tlu* choici* of the commons has “ falhin 
upon him,” that he feels the difiicuttic*s of 
his high and arduous office, and that, “if 
it should he her Majesty’s pleasure to 
disapprove of this choic(% her majesty’s 
faithful commons will at once select some 
wthcr member of their house better qiwili- 
licd to fill the station than himself.” Jt 
is stated by llats(*ll, tliat there have been 
only two instances “ in which neither this 
fitnn, of hnviiig tlu* royal permission to 
pnx ei'd to the i-h ction of a S])eakei% nor 
lli(' other, of the king’s approbation of 
tlje jiorson (deetod, have l)e<m (')bs(‘rv<al. 
'fin* lli>t is the eh-etion of Sir llarhottle 
(Irimstoiie, on tin* lioth of April, intit*, 
to bt' Speaker of the (’onvention Parlia- 
which met at the licstorution : the 
etliei* i'< tin* election of Mr I’owle, “J’Jnd 
.hiniiiirv, in the Convention Par- 

liiUMeiir at the Revolution.” 'I'lm ordy 
iii'itaiua; of the royal approbation being 
refused is in the case of Sir l id ward 
Si'Miionr in Sir John 'ropliain 

iiidet'd was elio>en Speaker in Idao, but 
liis excuse was admitted by the King, and 
aiiot!;. r was ehosen by the ('ommons in 
his place. In order to avoid a similar 
proceed Ing on the part of the king, Sir 
iidward Sevimmr, who Knew that it bad 
Ih.‘(' 1 i deti-rmined to aece[it bis ('xense. 
otiiitted tli(‘ ummI form. Of late years 
the speaKer’s address, upon this occasion, 
has bein xery considerably modified. 
(I^ce MaCs • I ^a!•l^ll nielli,’ p. l.'»7 ) 

Udieii tin* S])eaKer lias been apjiroved, 
hclavj, elaiin on bi lialf of the (‘omnums, 
‘’hy hniii!)U- petition, to all tlieir ancient 
'‘''ll iindoiibic'.l riphis and privileges.” 
^'hlcli heiaM O'iilirnud, the Speaker with 
eoiMM.ons retires from the bar of 
luM'se o;' lords. 

lK>lli lion^e:, then ])roeeed to take the 
ve(p fired by law. In tlu* commons 
' Spe.iKei- lakes them lu*K)re any other 
; ’‘H'liibep, J'liree or four days are muiall) 

I m Ibis (Inly before the (piecii 

i lares to liotli bouses, iii person or by 
l^aninis^ion, tlu* causes of calling the par- 
hroui this time business pro- 
'^us ivguku'iy. The first thing usuully 
m both h(’>uscs is to vote an ad- 


dress in answer to the speech from the 
throne. 

Before any business is undertaken, 
prayers are read ; in the house of lords 
by a bishop, and in the cominon.s by 
their chaplain. The lords usually meet at 
tive o’clock in the afternoon, the commons 
at four. 

(Conduct (f Ii>tsuitss^ fJiri.si(jns;^ iS’C. — 111 
the house of lords business may proceed 
when thr(‘e peers arc present, but forty 
members are required to assist in the 
deliberations of the lower h()US('. If that 
uuiuber be not present at four o’ (dock in 
the afternoon, or if notice be taken, or 
if it appear on a division, that less tlian 
that number an' present, the Sp(?akcT 
adjourns the house until the next sitting 
day. In both liouses all questions are 
decided by a majority, hut in the lords 
proxies are eounU'd, xvliile in the com- 
mons none may vote but tbost^ pr(:‘'Sent 
in the house wlien the question is put by 
the Spi'aker or chairman. Wlien any 
question aris('s upon xvliieh a dilTercuce 
of opinion is (‘xpressed, it becomes ne- 
cessary to u;'«certaiii tin' numbers on each 
side. In the lords, the party in favour 
of the question are (‘ailed “content,” and 
that opposed to it “ not-content.” In the 
eomnunis tliese parties are described as 
tlu‘ “ayes” and “noes.” When the 
Spi-aki r cannot (l..‘cide by tlu* voices 
whirh }»nrty has tlu* majority, or wliou 
his d eision is disputed, a diviMou takes 
}d vie. This is etlecti'd in the lords by 
s< tuli'.'.g the “ eoi'ti'-nts ” or “ lun.Ctmteuts,” 
as the ease may be. to tlu* otiu r side (>f 
the bar, .ind l(*aving one party in the 
house. V'.aeli party is thus e(>niited se- 
parately. 'The practii*e in tlu* other 
lu'USe, until to s«*ml oiu* party 

fiifih Into the lobby, tlu* ('Iher ri-niaming 
in the lionse. d'wo tell«*rs for raeii party 
tlu 1 counted the numliers, and reported 
bum. In lc';i»i it was thought advisable 
to adopt some modt* vf recording the 
names of members who \oted, and for 
tliis pnt'jKKse s(*vei:il ei)nti i vane(*s were 
[.•i*(q»osid. I’iu* (>ne adv'pted and now in 
ojieration is thi'^: d'liere areiwo lol)bieS, 
oiu* at ca('h end ( i tin* hous<* ; and on a 
division house i> entirely eU'aiX'd, one 
jtd tx lu'iiig sdit to each of the lobbies. 
I’wo ek'rks ire stationed af each of tlie 
2 11 
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entrances to t'ne house, holding lists of matters. The former are introduced 
the members in alpluibetieal order printed directly by members ; the latter are 
upon large sheets of thick pasteboard so brought in upon petitions from the parties 
as to avoivl the trouble and delay of turn interested, after the necessary notices have 
ing over pages. While the members are been given, and all forms recpiired by 
passing into the house again, the clerks the standing orders have been complied 
place a mark against each of their names, w ith. 

and the tellers count the number. Those With few exceptions, public bills may 
sheets of pasteboard are sent off to the originate in either house, unless they he 
printer, who prints the marked names for granting su])plies of any kind, or in- 
in their order; and the division lists are volve directly or indirectly the l(‘vying 
then delivered on the following imirning or appropriation of any tax or line upon 
together with the votes and proceedings the people. The exclusive right of the 
of the house. This plan has been quite comiiioiis to deal with all legislation of 
successful; the names are taken down this nature affects very extensively the 


with great accuracy, and very little delay 
is occasioned hy th<‘ process. 

In committees of the whole house, 
divisions are to he taken by tin? members 
of each party crossing over to the opposite 
.side of the house, unless five members 
require that tho names shall he noted in 
the usual manner; but practically no 
such distinction is now observed. 

In addition to tin; power of expressing 
assent or divsseiit hy a vote, peers may 
record their opinion and the grounds of 
it by a protest,” which is entered in the 
Journals, togidher with the names of all 
the peers wljo concur in it. 

When matters of great interest are to 
be debated in the u[)pLT house, the lords 
are “ summoned ; ” and in the house of 
commons an order is oceasionally made 
that the house be called over, and mem- 
bers not attending when their names are 
called, are reported as defaulters, and 
ordered to attend oi. another day, when, 
if they are still absent and no excuse be 
offered, they are sometimes committed to 
the custody of the serjeant-at-anns. 

The business which occupies nearly 
the whole attention of both houses (if we 
except the hearing of ajjpcals by the lords 
and the trial of controverted elections hy 
the commons) is the passing of bills; and 
the mode of proceeding with respect to | 
them may be briefly described in the first | 
place. 

/’ 7 / 0 /iV; ahd Private. 

Bills are <livided into two ela.s.scs- 
such as are lA' a public nature affecting j 
the general interests of the state, and ' 
anch as relate only to local or private | 


practice of introducing private bills into 
either house. "I'hiis, all those which au- 
thorise the levying of local toils or rates 
are brought in upon petition to the lower 
house. 7'hesc compose hy fur the greater 
part of all private bills. All measures of 
local improvement, w hether for enclosing 
land, lighting, watching, and improving 
towns, establishing police, or making 
roads, bridges, railw'a}s, canals, or other 
public works, originate in the commons. 
On the other hand, many bills of a per- 
sonal nature are always sent down from 
the lords, such as hills affecting private 
estates, and for dissolving marriages. As 
a question of principle it is perliaps una- 
voidable that so large a proportion of bills 
must begin in one house, but much olh 
struction to business and a very unequal 
division t>f labour are the results of tlic 
practice, which will be relieved, in some 
measure, by the arrangement already re- 
ferred to (p. 4.50) ill regard to railway 
bills. Bills affecting the peerage mast 
originate in the lords, and acts of grace 
with the crowm, where the prerogative 01 
mercy is vested. 

VnKjre.ss i>f /Jills: Public /Jills.- 
tlic house of lords any member may pre- 
.sent a bill; and in the cominoiis mo- 
tions for leave to bring in hills of a pub* 
lie nature arij not very frcipientl}' refusea. 
The more usual time for opposing auy 
measure in its tirogress is on the secon ^ 
reading, when all tlie provisions 
known, and tln^ general principle ami ^ 
feet of them may he considered. VV n^ 
leave is given to bring in a hill» 
memlH'rs an* ordered toprepare it, 
the proposer and secoiiuer of the mo ^ ^ 
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to whom others are sometimes added. It tito consideration. After the report has 

is then brought in and read a first time, >een agreed to, tlie hill with the amend- 

aiid a day is fixed for tlie second reading, ments is ordered to he engrossed previous 
which generally leaves a snllicient inter- o the third reading. A proposition was 

val for the printing and circulation of the nade not long since, hut without success, 

hill. or discontinuing the custom of engross- 

It has been already said that the second nent upon parchment, and for using an 

reading is the occasion on which a hill is xamincd copy of the printed hill, signed 

more particularly discussed. Its priii- ay the clerk of the house, for all the piir- 
cipU* is at that time imide the subject of poses for which the engrossed eopy is 
discussion, and if it meet with aj)proval, now retpiired. 

tlie hill is committed, either to a commit- The third reading is a stage of great 
tee of the whole house or to a select com- importance, on which the entire measure 
mittee, to consider its several provisions is reviewed, and the house determines 
in detail. A committee of the whole whether, after the amendments that have 
house is in fact the house itsi'lf, in the ah- been made on previous stages, it is tit on 
sence of the Speaker from the ehair ; hut the whole to pass and heeoine law. 'fhe 
the rule wliieh allows memhers to speak question, “ that this hill do pass,” whicVi 
as often as they think fit, instead of re- immediately succeeds the third reading, 
strieting them to a single sptvcli, as at is usually no more than a form, hut there 
other times, affords great facilities for the have been occasions on which that ques- 
can'ful examination and full discussion tion has been opposed, and even nega- 
of details. The praollee of referring hills tived. The title of the hill is settled last 
ol' an intricate and technical description of all. 

to select coniinittees has become very An interval of some days usually 
prevalent of late years, and might he ex- elapses between each of tlie principal 
tiMuled with advantage. Many hills are stages of a hill; hut av lieu there is any 
understood by a few memhers only, whose particular cause for hash*, and there is 
observations are listened to Avith impati- no opposition, these delajs are dispensed 
nice, and tlius valuable suggestions are Avitli, and tlie hill is alloAved to pass 
often withheld in the house, Avhich in a tlirough seAcral stages, and occasionally 
committee might he embodied in the hill, through all, on tlie same day. 

IW leaving sucli hills to a select commit- This statement of the progress of liills 
tee. the liouse is enabled to attend to ajiplies eipially to hotli houses of parlia- 
lueasuivs more geiu*rally interesting, iivnt. There is hoAvever a slight distinc- 
vhilc other business, of perhaps equal tion in the title of a hill while p<'ndiug in 
I'uportaiice, is prwceeding at the same the lords, Avhieh is ahvays entitled ‘•an 
ti'Ue; and it lias always the opportunity act,” Avhether it has originated in the 
: ‘'t revising aiiieiidments introduced by lords or has been brought up from the 
1 eoiuiuittee. commons, 

lb fort! a hill goes into committee there When the commons have passed a hill, 
(vrtain blanks for dales, amount of they bend it to the lords by one of their 
]>' ualties, Avliieh are filled up in thi> own iiimnbers, avIio is usually accom- 
Rills of importance are often panied by not less than eight otlier mem- 
^^‘^’uininitted, or in otlier words, pass hers. The lords send down hills by two 
;nid even in some instances three masters in chancery ; unless they relate to 
four times through tin* committee, the crown or the royal family, in Avhich 
I "cii the imoceediiigs in committee are case they are generally sent by tAVo judges. 

I ^minated, tlie bill is n'ported Avitli the Some further information on this buh- 
house, on Avliich occa- ject will he found under Bill in Parlia,- 
il? agreed to, amended, or dis- mlnt. 

arn-j’ the case may he. If many Vn'ratr liHis.—ln deliberating upon 
Com have been made, it is a private hills parliament may be considered 
pfi very useful practice to re- as acting judieially as well as in its le- 

hill before the report is taken gislutive r paciljr. The conflicting in- 
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tercstsof privuto parlies, the rights of in- 
dividiiiils, and the protection of tlic public 
have to be reconciled, ("are must l)e 
taken, in furthering an apparently useful 
object, that injnsticai be not tlone to indi- 
viduals, although the ]uiblie. may derive 
advantage from it. Vigilance and cau- 
tion should be exercised lest parlies pro- 
fessing to lia.v(r the ])ubiic interests in 
view should be estal)lishing, under the 
protection of a. stalulv, an injurious mo- 
nopoly. 'rbe rights <d‘ laudowmn-s among 
themselves, and of tin* poor, must he scru- 
tinised in passing an enclosure bill. Every 
description of inlcrest is affected by tin? 
making of a railway. Ijand, bouses, 
parks, and pleasuiv'-groumls are saerilieed 
to the suiierior claim of public, utility 
over ju'ivate rights. Tin* repugnance of 
some proi)ri(*tors to permit the line to 
approach their esta ((*.•> - the I’agvrness of 
others to share in the bounty of tin* com- 
pany and to receiNe trebh* the value of 
thifir land, embarrass the deeision of par- 
liament as t<' I lie leal merits of tlie under- 
taking, wliieb ^^ollld be siiHieiently dilli- 
Cidi witlioiit sneh conttmtions, I f a com- 
pany ree<‘ise aiitbority to disturb llie 
riglit.s of ]v ivoiis not intmx'sted in their 
works, it is indi^peiiNable that ample sc*- 
curity be taken tiial they are aide to com- 
plete them so as to attain that ])ul)lie uti- 
lity which alone justified the powers 
being inlnisied to them. The impru- 
dence of sjieciilators is to be restrained, 
and unprofitable adventures diseomiti!- 
naiieed, m* direeted into channels of use- 
t'ulness and [irotit. In sliort, })arliameiit 
must be the umpire between all parties, 
and endeavour to i^eoiieile all interests. 

'Tlu* iiujnirifs that are neeessary to be 
conducted in tii’der to <letermine upon the 
merits of private bills are too extensive 
for the bouse to undertake, and it lias 
therefore bci'ii usual to delegate them to 
committees. To prevent parties from 
being taken by surprise, the standing or- 
ders rc(piire certain notices to be given 
(to the ]>ublie by advertisement, and to 
parties inteiested by personal service) of 
the inicntion to petitloii parliament. The 
jfirst thing which is done by tiie com- 
mons on ■^’ving the petili'Mi tlierefore 
is to inquire whether these notices have 
be< u properly given, and If all other 


forms pn-scrihed by the standing orders 
liave been oliserved. d'iiis inquiry is 
eoiilided to a eominittee, who report their 
deteniiiiiation to the house. Jt will lie 
neces.sary here to explain the constitution 
of tiiis committee. Until very recently 
it Avas tin; practice for tlie Sj)eaker to pre- 
pare ‘Mists” of memhers wlio were to 
form committees on bills relating to par- 
ticular counties, ill sueli a manner as to 
eomhiiie a fair ])roporfion of memhers 
connected witli the locality, witli tlie 
representatives of ])laces ivnioved frnin 
any local iiilhieiu'e or jiri'jiidiec. Each 
of fhe.se lists consisted of tqj wards of a 
liimdia'd nuanhers, any live of wliom 
formed the eominittee. 'Phis S3stein wa^^ 
liahh‘ to many ohjeetions. d'lie numhri 
of the committei* was too great to allow 
any responsibility to attach to (he nn ni- 
hers. Tliey were canvassed to vole by 
eaeli of tile ojipusiiig parties without hav- 
ing heard the i'videiici‘ or arguiiumfs eii 
either side; ami Avere sometimes iiulus'vd 
to crowd into the eommittee-rooiu and in- 
verse decisions Avliieh liad heen arriACil 
at after long and jiatient impiiry. Tbesc 
evils led to an entire altiu’alion of tlie sys- 
tem. All petitions for jirivute hills are new 
referred to the saim* sidcet eommitb'i' 
Avhich is aj)])ointed at the beginning of ..aril 
se.ssion, and is composed of membm's v lie.st' 
habits of business and ])raetieal acjiuiin- 
taiiee Avith this hraneh of legislation eon- 
stitute them a. trihuual in every ivq'eot 
superior to the old list committees. To 
facilitate these jiroeeedings they divide' 
thcmseh'(‘s into four or six suh-eouuiht' 
tees. 

'Pile report Avhieh (his committee uiak^s 
to the house is .simply Avhether the stand- 
ing orders have heen complied with er 
not. If it he ravoiira])Ie, ii*ave is at oiico 
given to bring in the hill ; if not, it is re- 
ferred to another committee also ap- 
poiiibnl at the beginning of the session- 
and called the “committee on standin,'? 
orders,” Avho.se province it is t(> inquire into 
the circumstances of the case, and ivpor^ 
their opinion as to the propriety 
peijsing Avith tlie standing orders, ot ft 
ijuiring notices, or imposing new eoia ^ 
tions. If this committee decide that tic 
parties arc not entitled to indulgcjice, 
is still competent for tlie house to re 
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jts standing' ordcn-s, us it does not by any 
means delegate its authority ; yet in prac- 
tice the report is final. Attempts are 
sometimes made to overrule it, but very 
rarely v, ith success. 

When nothing lias occurred to obstruct 
the progress ofllu^ hill, it is read a lirst 
time ; al't(‘r which three clear days must 
elapse beloie liie second reading, the hill 
being printed and delivered to members 
in the inter\al. 'i'he principle is now 
considered hy llie house, as in the ease 
of puhlie bills ; and if the question for 
reading tlie bill hi‘ carried, it. is then 
ccnmnilted to ;i select eonnnittee, 'flie 
c'onstitution of committees on jietilions 
has alri'ady been explained. \\’hile the 
list eonnniitees were resorted To, both the 
petition and tin* hill itself Mere referred 
to the same eommiltee, hut at present a 
new mode of ajijiointing committees is in 
ojieralioii. It lias been tried for a short 
time only, an<l must be tested by liirtlu*!’ 
experience before any deH*ide<l opinieii 
can b** given upon its merits. The lists 
wliieb ha\e already been desei'ibed are 
nnieli reduei'd in nninber, and a. eommit- 
tiV of seb'ction is ap})oiiited, to whom 
members upon tlie list innst signily tbeir 
Intention to attend thronghout the whole 
]»r('eeedings before they are iiermitted to 
\ote. 'I’o llie.se the eoininittee of sidec- 
tion add a certain number of other iiiem- 
Ix-rs not locally interested, in such a jiro- 
portioii as tiny imi} think lit. biiiee 
JS4 I eoimnittees upon railway bills eoii- 
isisting of ihe members only have been 
specially nominated by the committee of 
selection. j 

In eoininiUee, the bill, if oppo.sed. un- 
dergoes a severe examination, l^etitions 
against it are [)reseuted. to the bouse and 
relerred to the committee, m Iio bear coun- 
sel and examine M'itnesses. The princi- 
ple of ih(^ hill has been hy no means es- 
tablished by the second reading, for the 
preamble is discussed in the committee, 
and if it he determined by them that it has 
Hot been pi'o\e<i, there is an end )f the 
bill. The report is ordensl to be upon 
Rie table, and generally no farther notice 
is taken of it. The house indeed seems 
to delegate its anthority more entirely to 
the committee on a bill than lO any othc-r 
committee, as it allows them to decide 


against a principle in favour of Avhich it 
lias already declared an opinion ; however 
it has sometimes interfered in a manner 
wbieli will be best exjdained by briolly 
detailing the cases. In bs.'hi the commit- 
tec on the Durham (Sonth-W'est ) Railway 
Pill rejHirted, according to the usual 
form, that the preamble had not been 
proved to their satisfaction ; upon m hich 
they Mere onlered to re-assemhle for the 
purpose of reporting spi'eially tlie pream- 
ble, and the evidenee and reasons in de- 
tail on Mliieb they bad eome to their 
resolution. The detailid rejiort was ac- 
cordingly made, l)Ut the d< eision of the 
commitliv Mas not iiirtlier (|uestioned. 
in ls;>7 tlu‘ bills for making Ibiir distinct 
lines of railway to Ihighton liad been 
referred to one committee. An unpre- 
cedented contest arose among the pro- 
moters of the competing lines; and at 
length it was apjireliended that all the 
bills wouhl be lost, by tlie eoinbination of 
three of the parties against each of the 
lini-s on M'liieh tlie eoininittee would liavt; 
to determine separately. This eonsu- 
queiiee was pre\ented 1>\ an instruction 
to tlie eommittie to “make a sjieeiul re- 
])ort of tlie (aigineering parlieiilars of 
each of the lines, to enalde the house to 
determine wliieh to send hack for the 
purpo.se of Jiaving the landowners heard 
and the clauses settled.’’ 

Jf the eoinmitlee allow that the allega- 
tions of the preamble. have been proved, 
they proei'cd to consider the hill clau.se 
liy claus(‘. lint before we <]nit the subject 
oj’thc preamble, tlie moderii practice con- 
cerning railway bills may be adverted 
to. There are so many grounds upon 
wliieh the preamble may fail to he 
proved, and so many points on which the 
eoininittee should he informed before a 
just decision can he given, that in i«3tl a 
rule was established wliieli obliges the 
eoininittee to re})Ort in detail. Dn re- 
ceiving tiie report, the Iioiise is now ac- 
quainU'd with the chief jiartieulars from 
wliieh the expediency of the measure 
may be collected, fhe length of the 
line, — the jirohabie expense of the works, 
and the sutliciene)’ of the estimates, — the 
revemu! expected from passengers and 
from agricultural produce or merchan- 
dise, with the grounds of the calculation^ 
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—the engineering diificiilties, — the gra- 
dients amd curves, arc all distinctly slated. 
This system might be extended, with 
great advantage, to other classes of hills ; 
but is confined at present to railway bills 
alone. Much attention has been paid of 
late to the improvement of the mwles of 
conducting private business, and it is not 
improbable that detailed reports may 
form part of tlu* future recommendations 
of committees, on whom the task of sug- 
gesting further improvenients may be im- 
posed. 

It has been said that public bills arc 
occasionally referr(‘d to select commit- 
tees ; these however must also pass 
through a committee of the whole house. 
Privale hills are committed to select 
committees only. Hills for <livorces, hy 
a standing order, \veii‘ cotumitted, like 
public hills, to committees of the whole 
house, until the llili February, IS to, 
when an t)rder was made for rtderring 
them to a select committee of nine mcm- 
hers. 

It will not be necessary to pursue any 
further the progress of private hills, 
which dill’ers only from that already de- 
scribed ill respect of hills of a jnihlic na- 
ture, in the n' ecssity for certain specified 
intervals between each stage, and for no- 
tices in the [irivate hill olliee. 

In the House of Lords, wlnm a private 
hill is unopposed, it is ooiiiiiiitted to the 
pennaneiit cliairmaii of committees, and 
any other pi'ors may attend ; but when a 
bill is to be opposed, the committee on 
standing orders iiKjuires whether the 
standing orders have been complied with, 
and if so, tlie bill is rcti rred to a commit- 
tee of five appointed by a standing com- 
mittee of five peers, to whom is confided 
the duty of selecting all committees on 
opposed bills, according to the circum- 
stances of each ca.se. 

In order to ensure a proper acquaint- 
ance with the provisions of private bills, 
some of which arc very volnmiiioiis, the 
House of (^ommons have lately adopted 
a rule requiring hreviates of tlie bills to 
be laid before them six days before the 
second reading, and hreviates of the 
amendments made by tlu* eommitiee, be- 
fore the liouse tak * the rep^>rt ii to consi- I 
deration. I’hcse are prepared by the ex- 


aminer of election recognizances and 
counsel to tlie speaker. 

(.hii/erfincrs hetwem the two Houses , — 
The progress of bills in each House of 
Parliament having been detailed, it still 
remains lo describe the subsequent pro- 
ceedings ill ease of difference between 
them. When a bill has been returned by 
either house to the other, with amend- 
Tiieiits w'hieh are di.sagreed to, a cmifer- 
ence is desired hy the liouse w liich dis- 
agrees to th(^ amendment, to acquaint the 
other with the reasons for such disagree- 
ment; in order, to use the words of Hat- 
sell, “that after eonsidering those rea- 
.sons, the house may he iii(luced, either 
not to insist upon their amendments, or 
may, in their turn, assign such arguineuts 
for having made them, as may prevail 
upon the oth(*r house to agree to them. 
If the house w'Jiich amend the hill an* not 
satisfied and convinced hy the reasons 
urged for disagreeing to the amendments, 
hut persevere in insisting upon their 
ameiidments, the form is to desire an- 
other eonfeivnoe; at which, in th(*ir turn, 
they state tlu*ir arguments in favour of 
tlu* amendments, and the reasons why 
th(*y cannot depart from them ; and if 
afb'r such second conference the other 
house re.solvc to insist upon disagreeing 
to the amendments, they ought then to 
demand a ‘ free conference,’ at which 
the arguments on both sides may he nion? 
amply and freely disens.sed. If tliis ini^a- 
sure should prove iiielfeetual, and if, after 
several free conferences, neither hunse 
can be indiiei'd lo depart from the point 
they originally insisted upon, nothing 
furtlier can be done, and the hill must l)e 
lost.” 7\ii interesting occasion on which 
all these proceedings were successively 
adopted has ri*eently occurred. A free 
eonferenee had not been held since 17n^» 
until a contest arose in 18.30 upon ameiul* 
ments made hy the lords to a hill for 
amending the Act for regulating Munici- 
pal Corporations. 

Whether the conference be desired hy 
the lords or by the commons, the lords 
have the sole right of appointing the time 
and place of meeting. The house that 
seeks the conference must clearly express 
ill their message the subject upon which 
it is desired, and it is not granted as a 
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matter of course. There are many in- 
stances to be found in the Jonrnals in 
whicli a conference has been refused, hut 
not of late years. Tlu* reasons that are 
to be olfer(.*(t to the oUier house arc pre- 
j)ared by a committee app(unti‘d for that 
purpose, M'ho report them for the approval 
of the liouse. These reasons are generally 
very short, but in some cases arguments 
have been entered into at considerable 
length, 'riie confenuiee is conducted by 
“ Managers ” for both houses, who, on 
the part of the house desiring the confer- 
laice, aiv the mein])ers of tlie committee 
who have drawn np the reasons, to w Iiom 
others aie oeeasionally added. Tlieir 
duty is to read and deliver in the reasons 
witli wliicli tln^y are intrusted to the 
managers of the other hoiis(‘, who report 
tliem to the house wliich tlu'y represent. 
At a free oonferenee the managers on 
either side have more discretion vested 
in them, and may urge whatever urgn- 
ini’iits they think iit. A debate arose in 
the last free eoiiferenee, to wliieh we have 
just alimled, and the speeches of the ma- 
nagers were taken in short-hand and 
printed, VVliile the conference is being 
lield, the bnsiiiess of both houses is sus- 
})ended until the return of the managers. 

AineiuliiKmts made to hills by either 
hou.‘^e are not 1he only occasions upon 
which conf(.‘rences are demanded. Re- 
solutions of importance, in which the 
coiicuiTenee of tlie other house is desired, 
are coinniunicatcd in this mauncr. Re- 
ports of eoinmittees have also been coin- 
miiiiieated by nieans of a conference. In 
a conference ^vas demanded by the 
coiinnons to request an explanation of the 
circumstances under which a bill that 
had been amended by the lords had re- 
ceivcd the royal assent without being re- 
tiirucd to the commons for their concur- 
rence. 'Jlie lords expressed their regret 
tlie mistake, and stated that they 
had themselves been prepared to desire 
^ eoiifhrtiiioc upon the subject, when 
^hey received the message from the 
^■onuuo.is. 

Loiiferenees were formerly held in the 

airited Chamber, but since the destruc- 
I'ol! houses of parliament by fire in 

I that apartment has been appropri- 
to the sittings of the liouse of Peers, 


and conferences now meet in one of the 
lords’ committee rooms. 

Ji<n/al Assent to Bills. — The form of 
giving tile royal assent to hills has already 
been described. [Assent, Royal.] 

( 'ommitlees . — (^yommittees are either 
“ of the whole house ” or “ scliTt.” I'lie 
former are in fact the house itself, with a 
chairman instead of the lord chaneellov 
or Speaker presiding. There is a more 
free and iinlimit(‘d power of debate wheii 
the house is in committee, as ineinhci’s; 
may spieak any number of times upon tlm 
same question, from which they are re- 
strained on other occasions. Select com- 
mitlees are specially appointed, generally 
for inquiring into particular subjects con- 
nected with legislation. It is usual to 
give them the “ powaT to send for persons, 
papers, and records but in case of any 
disobetlience to their orders, they have 
no direct means of enforcing compliance, 
but must report the circumstances to the 
house, which will immediately interfere. 

In case of an equality of voices, the 
chairman, who is chosen by the committee 
out of its own memhers, gives the casting 
vote. Some misconception appears to have 
existed as to the precise* nature of the 
chairman’s right of voting. In IS.’PJ tlic 
House of C’ommons was informed that 
the chairman of a select committee had 
first claimed the privilege to vote as a 
member of the committee, and afterwards, 
when the voices were equal, of giving a 
casting vote as chairman, and that such 
jiractice luul of late years prevailed in 
some select committees ; when it was de- 
clared by the house that, according to the 
established rules of parliament, the chair- 
man of a select committee can only vote 
when there is an equality of voices. (91 
Commons^ Joiirvnls, p. 214.) This error 
was very probably occasioned by the 
practice of election committees, which 
was how'evev confined to them, and only 
existed under the provisions of acts of 
parliament. 

Ill 1837 some regulations were made 
by the Hous(? of (Commons for rendering 
select committees more efficient and[ 
responsible. The number of memhers 
on a committee was limited to fifteen. 
Lists of their nanl^s are to he affixed in 
some conspicuous place in the committee- 
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clerk’s ofiiee and the lobby. Members 
moviri” for the committc'e are to ascertain 
Tvlietlier the gentlemen tliey propostt to 
name will attend. 'I'o <'very «pu‘stion 
ask(*d of a witness, the name of the mem- 
ber win) asks it is prefixed in the minutes 
of evidcmee laid bid'ore the lioiise ; and 
the nanu‘K of the m('mb(o*s pn'Sejit at each 
sitting, and, in the event of any division, 
the (piestion proposc'd, tlie came of the 
proposer, and tln^ votes of eaeh member, 
are entered on the mimiti's and reported 
to tll<^ house. 

7/m/ if J^J(ciii>n l\tH(ons. — The 
mode of pn/eeeding in eonfest<-d eleetions 
is explaine(l in the artlele Election 
CoM^i I r'i'j:i;s. 

It/ijff'fnJimr/if . — linpeiiehnnait by the 
commons is a i)i'oeec‘(rntg of gn*at im- 
portanee, in\olving the exercise: of the 
iiighest judicial ptjwers by jiarliament, 
and (ln)ugh in modern fniies it has randy 
been resorted to, in former ])(Tjods ofonr 
bistory it was of frecpient oeeurrenee. 
Tlie <'ai’fu‘>t inslaiiee of ini[M’aehmeut hy 
the eommoiis at fne har of th(‘ house of 
lords was in the reign of Edward 111. 
(i‘}7( j. Eefore that time the lords ap- 
pear to have tried hotli peers and com- 
moners for ' 2 feat j)uhlie oilenees, but not 
Upon (‘onjpl tiiits addressed to tluTii by 
tile eommoiis. During' the next lour 
reigns, eases of regular impeachment 
"Were friMpnait, hut no iustanees occurred 
in l)u‘ reigns of Iklward IV., Henry VIl., 
Jlciiry Vill., Ikhvard VI., (^)llcen Mary, 
or Qiii‘cn Eli/abeth. ddic institution ‘‘ had 
fallen into ilisuse,” says i\Ir. Ilalium, 
“partly from the loss of tliat control 
■wliieh the eommoiis had obtained under 
Richard 11 and the Lancastrian kings, 
and pai'tly tix-.. tlic prefcivnce the Tutlor 
prine.es had given to hills of attainder or 
of jiains and penalties, when they wislied 
to turn the arm of parliaiueui. against an 
obnoxious subject.” Eruseeiilioiis also in 
tlie Star-chamber during that time were 
perjH'tnally rc'sorted to hy the crown for 
the punishment of state olVenders. lii the 
reign of .lames I. the jiraetice of im- 
pea^diment was revivetl, and was used 
witli great (Miergy by the cvimmoiis, botli 
as an instrument of pt/ptilar power and 
for the furtherance* of public justice. 
Uetweeii the yixir 1020, wJtcu )Sir Giles 


Montressor and Lord Bacon were im- 
peached, and tlie Revolution in 1088, 
there ar <2 uljuut 40 eases of impeach ment. 
In tile reigns of William JIL, Anne, and 
(jeor^u* I. there were Ih, and in (leorLT 
JI. only one (that of Lord Lovat, in 174(;, 
for Jiigli 1,reasr)i0. 'J'he last numiorahlr 
oases are tliose of Warren Hastings, ia 
1788, and J.md Melville, in 18()a. 

An outline of the forms observed ia 
the eoiiduet of imjieaelniients may k 
briefly given. A member of the house 
of coinijjons eharg.es the accused of CtT- 
tain high ei'imes and misdemeanors, and 
moves tliat lie l)i 2 innieaelud. If tlic 
house agree to it, llie niember is ordered 
to go to I Ik* lonis, and at their l)ar. in tir, 
name of the housi* of eommoiis and of till 
the eomiiions of llu* United Kingdtnn, t( 
impeaeh llie accused. A committee i- 
then or(U*re<l to draw U[> articles of ini- 
peaeliment, wliu'h are reportial to tli'' 
jiuu.se, and liaviiig been iliseusseil and 
agreed Uj»on. are engros.sed and delivei'"! 
to the lords. Furtlier articles ma\ fe 
delivered from time to time. In tlii 
ease of Warn*!! Hastings tlie artleh*s Ji:id 
been prepared before liis imtieaehiraji^ 
at the bar of the house of lords. Tk' 
uei'used sends answers to each aiMieir, 
Avhii-h an* eonmmnieated to the eomniuie 
hy the* lords; to these, ret;liealioiiS aiv 
returned if neeessai*}. After these pre- 
liminaries, tlie lords ajuioint a day r’er 
the trial. The comniuus desire the 
to summon the witnesses reipiired t' 
prove their ehiirges and appoint malin- 
gers to conduct the proceedings. 
min.ster Hull has been u.siially lilted I'p 
as the court, wdiieli is presided over l'> 
the lord high steward. The eomnina^' 
attend with the managers as a couiniiti'^ 
e)f the whole lioiise. b'he accused 
mains in the custody of the usher <'l 
black rod, to whom he is delivered, if 
commonei’, by tlie serjeant-at-aruis *’ 
tending tlie liouse of oonimoi ' 
managers should confine theiiiselvi" 
charges contained in tlie articles el 
peachment. Mr. Warren Hastings ^ 
plained of matters having bc’en 
which liad not been originally laid tr> 
charge, and tlie house resolved tliat o*^ 
tain vvords ouglit not to have been ^ 
by Mr. Burke. Persoiuj impeaciiw 
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high trouson are eiitUh'il, by statute ‘20 
Geo. 11. e. 00, to make their full clefeiiee 
by counsel, a privilege whieli is not 
ileiiioil to j)ersons charged with high 
crimes and misdemeanors. 

When ihe managers have made their 
charges and addneed eviilenee in supjmrt 
of them, the ae(;used answers them, and 
the managta's have a right to reply. ^J'he 
lords then proceed to judgment in this 
manmu’ M'he lord high steward puls to 
each peer, hi^ginning witli tin* junior 
baron, tlu' tpiestion uj)on the tirst article, 
whetlier the ae(‘nsed l)e guilty of th(‘ 
crimes eliarged tlu'rein. 'bhe ])(‘ers in 
succession rise in their places uhen the 
(piestion is put, and standing nneovered, 
and la} ing tlieir right luiiids upon their 
luvast, answer “guilty,” or “nut guilty,” 
as tlic ease may ht‘, “ upon my liononr.” 
E:ich artieh' is ])i’oceede(l with separately 
in tlie same manner, tla^ h)i‘d high steuard 
giving liis own opinion tin' last. The 
nunilK-rs are llu-ii east ui), and )n*ing as- 
certaiiK‘d, ai*e deelared l)y tlie lord high 
Ste\\ai'<l to the Joi’ds, ami the accused is 
acquainted uitli llu* result. 

((.kike's h'lhuili I/tslil it/r, cap. 1 ; 77/6’ 
S>iu )(/i<i/if r<iircr (•/' P(trl(((ni(:iiis, hy W. 
Piynne, Id id; Pdil'nanrnldrif \) rUs,hy 
W. Pi’^mie. in ibnr parts, Id'-k'd-ldd-t ; 

J^rlrihfics of' llte iHti'onatjo of I'ditjfiind 
when lliitf sit in Paiilunienf, hy Jolm 
Selden, 1 2mo., ltI42; Ahoilnti /cmndi 
ParHanuuhnn, hy \V. Iluktwu.d, 

Lex JhtrliaijieiUaridi by (x. Ik, lCs<p, 
12ii)o. iriio; ( hnisl lint ion />/' Pdriidments 
in JinylanJ, deduced, from the. lime of 
KiiU} lid ward Ine Second, l/y Sii* John 
Pettiis, I/kSO; Oritfindl fust ilution, Power, 
and t/urisdiefion (f PmUdinenls, hy ISir 
M. Hale, 1707; r/'published hy Hargrave, 
with prefaee, 177(i; Anticnt Pitjht of 
ihe Connnen.'^ (f lim/land, by 'IVilliam 
Petyt, KuSi); l^urliamentdrif and Politicdl 
Trails, Avritlen hy Sir Jiobert Atkins, 
2ml edit., 17 H; IHslori/ cf the Hufh 
Court (f l\irliament., hy T. Gurdon, 
17dl ; Maimer (f holdimj Parliaments in 
£n<]land, hy Henry Elsynge, ('ler. J*arl., 
17(18 ; Fice J^trliamcnls, by Roger Acher- 
L’y* 1L‘1I ; Hlaokstone’s (amim., hook l.st; 
D Ewes’s Journal : .Lords ' Journals ; 
(Lmmons' Journals; (general Indexes 
^^*d Calendars to Lords' Journahf 1501)- 


1810; Central Indexes to (^onimons^ 
Journals, 1 hlT-lS.'iT ; '/rial of lleniaj 
J.ord Viscount Mdrille, published hy 
onler of the House of Rords, fob, IHOti; 
St(ttc Trials; Parllamtniar./ Jfi^f.'mf: 
Wynn's Aujumeut uj>on the (iiut 

(f the ('omnums to eomuiil, 1810; Hat- 
sell’s Preeeduits, new edit., 181s ; yf 
Treatise vpon the Law, Piiinletjes, 
I’rorcedin/is and Vsatje. (f Ptiiilano iif,\)y 
'I’homas Krskine May, Es/p, llarrisler 
at lanv, Assistant Libiarian of the House 
of (’omnums. May 2nd. 1814.) 

J»A RT d A M i: NT OF I R E \ A ND. 
In Ireland, as in Ihigland, from the con- 
<piesl of the eonnlry by Henry 11. in the 
latter ])art of the twelfth century, meet- 
ings />f tlu’ barons u-ere occasionally 
hiiiinnoned to consult on public affairs, 
to wbich the old historians soim.-times 
give th(‘ name of parliaments. Jhit par- 
liaments, in the modern sense, cannot he 
traei'd ))aek in Ireland farther tliaii to 
the latter (lul of the tliirteenth eenttiry, 
or to a date about thirty years subsiMpieiit; 
to tliat of tlui earliest parliament whieli 
is aseertained to have* consisted l)()1h of 
lords and commons in England. Siimui 
de Montfort’s parliament, tlie fii’st for 
which writs are extant summoning re- 
ju’eseiitativesof the (jountiesand l;oroiig]js, 
ini't at Westminster in Vidf), and the 
iirst Irish parliament to whieli, as far as 
is known, the siierilfs wen^ directed to 
return two representatives I'or cacji 
county, was licld in 121(5. Jicpresent- 
atives of boroughs in Ireland caiimd ho 
traced much fartlier back than to the 
middle of tin? fourte/nith C(’ulury. They 
first make tlieir apjicarauee in 1,441, and 
in an act or ordinance of 145'.) they arc 
spoken of as forming an essential jiart of 
the parliament. 

At this time liowTvor and down to a 
much lower date it was only llie small 
portion of Ireland occupied liy the Eug- 
settlers that was reju’esented in tlic 
legislature. Even in tlie reign of bwlward 
III. only the province of Munster and a 
part of Ixciiister were considered as slii re- 
land : they were divided into tw(dvc 
counties. But in the course of tlie fif- 
teenth century tlie greater part of these 
districts had be*come independent of the 
English crown ; and in the reign of Henry 
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VII. the English dominion and the par- 
liamentary representation were alike con 
fined to the counties composing whj4: \va: 
called the Pale, that is, to those of J)ub 
lin, Louth, Kildare, and Meath (ther 
comprehending both East and AVes 
Meath), with a very few seaports beyond 
these limits. The vigorous measures 
taken under Henry VIH.and succeedin 
kings however gradually extended the 
authority of the English institutions and 
laws. The possessors of some of the ori- 
ginal Irish peerages, after maintaining 
for centuries an indi‘pen(lencc as com- 
plete as that of the native chieftains 
themselv(^s, were induced to attend the 
house of lords, and many new peerages 
were conferred, some on Englishmen or 
persons of English descent, some on the 
heads of the old Irish families, I'lie 
twelve ancient counli(*s were all reclaimed 
in the reign of Henry VTll., and others 
were added hy Mary, Elizabeth, and 
James, till, in the time of the last-men- 
tioned king, the whole island was divided 
into thirty-two counties, as at present, 
each rc'turiiing two representatives. Of 
these thirty-two eoimties however it is 
said there were seventeen in which there 
was not a shigle parliamentai’y borough, 
while ill the remaining lifteeu there were 
only about thirty . Hut either this ac- 
count must be wrong or the common 
statement tliat James added only forty 
new boroughs must be an under state- 
inciit, if, as appears, the eiitin? niimhcr 
of the Irish commons in Idb'lwas 2.32. 
In this number however would be in- 
cluded the two representatives of Trinity 
College, Dublin, Subsequent new char- 
ters to boroughs augmented the house by 
the year 16112 to 301), at wbicli number 
it remained stationary. In 1634 the 
number of peers was 1 22, and more than 
500 Irish peerages were created between 
that date and the Union. Some however 
also became extinct. 

It was only for a very short period of 
its existence that the Irish parliament 
was held to be a supreme legislature. Iie- 
land being regarded as a conquered de- 
pendency, it was maintained that its par- 
liament was in all respects subordinate to 
that of England, and siibscqueiitjy to that 
4)f Great Britaiu, which might make Jaws 


to bind the people of the one country as 
well as of the otiier. The received legal 
doctrine used to be, that King John, in 
the twelfth year of his reign (a.d. 1210), 
ordained by letters-i)atent, in rigl)t of the 
dominion of conquest, that Ireland should 
be governed by the laws of England ; in 
consequence of which both the common 
law of England and all English statutes 
emieted prior to that date were held to be 
of the same authority in Ireland as in 
England. With regard to English acts 
passed subsequently to that date, it was 
also held, in the first place, that Ireland 
was bound by all of them in which it 
was either specially named or included 
iiiuh r general words. Hut furtlnu’, iiuis- 
mueh as one of the Irish acts called Poy- 
iiings l.aws, passed in the tenth year of 
Henry \'I1. (A.r). Unr)), in the lord- 
lieutenancy of Sir Edward Poyidug, or 
Poynings, declared that all statutes 
“lately” made in England should be 
deemed also good and eileetnal in Ire- 
land, it was held that this established the 
authority in Ireland of all preceding 
Englisli statutes whatsoever; making 
those enacted since the I2th of John of 
the same force with those enacted before 
that dat<‘. 'i'his however was admitted 
to be the last general imposition of th« 
laws of EjjgJaml nj)on Ireland. Of ti«e 
English statutes ])assed since the loth of 
Henry VIL, it was allowed that those 
only were binding upon Ireland in which 
that country was specially named or iu- 
eluded under general words. 

The above-mentioned was only one of 
Poyniiig’s laws. The substance of some 
others is given by Hlackstone (1 Ue///., 
102); which prevenh'd any laws from 
icing proposed, except only such as were 
Irawii up before the parliament M-hicli 
Jiould pass them was in being ; but hy 
he 3 & 4 Philip and Mary, c. 4, it was 
provided that any new propositions might 
')e certified to England for approval, even 
ifter the summons and during the session 
)f parliament. Still this left to the par- 
iainent of Ireland nothing more tlian 
merely the power of rejecting any law 
proposed to it ; it could neither initiate a 
lew law nor repeal an old one, nor even 
mend or alter that which was ofierea 
for its acceptance. In practice however, 
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the letter of the statute was s(nnewhat re- law from the reign of Charles L, ainl ap- 
laxed. lilac kstone goes ou to state that peals in equity IVoiu the Restoration, 
he practice in his day (some years after Nevertheless, in the year 1719, a judg 
the middle of the last century) was, ment in the Court of Exchequer having 
“that bills are often framed in either been reversed by the House of Lords, 
lumse, under the denomination of ‘ heads the question Avas carried to the House of 
for a bill or bills,’ and in that shape they Lords of Great Hritaiu, by \>hich the 
are otfered to the cousideratioii of the judgment of the Court of Exchcf pier was 
lord-lieutenant and privy council, who, allirmed. 

upon such parliamentary inliiiiation, or On tliis the Irish House of Lords 
otherwise upon the application of private resolved that no appeal lay from the. 
persons, receive and transmit such heads, (’ourt of Exchequer in Ireland to the 
or reject them without any transmission parliament of Great Britain. But tliis 
to England.” Thc.so heads of hills how- resolution was immediately met by an 
ever really differed in nothing from hills act of tlie Britisli parliament, tlie !) Geo. 
or acts of parliament, except that, instead I. c. 1, declaring that “the king’s ma- 
of the words “ Be it enacted,” the formal jesty, liy and with tin* advice and consent 
eoimncncemcnt of each paragraph or of the lords spiritual and temporal of 
clause Avas, “ We pray tliat it may he (Jreat Britain in parliament assembled, 
enacted;” and the motion for presenting had, hath, and of right ought to have full 
them scarcely dilfered, except in form, jiower and authority to make laws and 
from the motion in the English House of statutes of sullicient force and validity to 
Commons for leava* to bring in a hill, a bind tlie people and the kingdom of Ire- 
inotion necessary in all ea.s<*s to he as- land; and that the House of Lords in 
seiitod to or carrie<l in the aflinnative he- Ireland have not nor of right onght to 
fore the actual hriiiging in of any bill, have any jurisdiction to judge of, reverse, 
And as for the consent of the crown or or affirm any judgment, sentence, or de- 
tlie go\erninent, w hich it was necessary eree givTn or made in any court within 
to ()i)lain before eitlier lumse of the Irish the said Kingdom ; and tliat all proceed- 
parlianu'iit could take up the eonsidera- ings before the said House of Lords iqion 
tiou of any jiroposed lawq Avith a vicAV to any such judgment, seiiteiuus or decree 
its enactment, that would in practice pro- arc and are hereby declared to be utterly 
iiably be found to operate much in the mill and void to all intents and purposes 
same way Avith the assent of the crown, wdiatsoever.” 

which even in England Avas necessary In this state the laAV remained till tlie 
to gi\e validity to any bill after it had year lii that year the statute 5 

passed both houses. In the Irish as well Geo. I. e. 1, Avas repealed by the 22 Geo. 
as in the English jnirliainent there was in 1 11. c fid ; and the folloAving y»‘ar the 2d 
fact an opporturpty of discussing the Geo. III. e. 28, declared the exclusive au- 
projiositiou Avithout, the permission of the thority of the Irish parliament and courts 
crown. An I’nglish as avcU as an Irish of justice in all mutters of legislation and 
bill required the assent of the crown be- judicature for Ireland. Finally, in 1800, 
[ fore it could become Iuav. The practice by the Act of Union, the .30 & 4U Geo. 
ot presenting heads of bills boAvever Avas lil. e. (17, tlie Irish parliament Avas ex- 
not iiitrodiiced into the Irish parliament tinguished, and it Avas enacted Lnat the 
till after the Re\'olution of 1 (188. United Kingdom should be represented 

But fljc dependence of Ireland upon in one and the same parliaiueiit, to be 
^ k crown, and the consequent called the parliament of the United Kirg- 

suhoulinatioii of the Irish legislature, doni of Great Britain and Ireland. [Par- 
farther than to tlie t.iamknt.) 

estahhshmeut of tlie principle that hiAvs The earliest Irish statutes ou record 
inight be made by the parliament of Eng- are of the year 1.310; but from that date 
Ireland. The Irish House there are none till the year 1420, from 
• Gords had entertained writs of error AA'hich time there is a regular series. The 
pon judgments in the courts of common whole have been printed, and there are 
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iilso fibridgrnonts by Pullingbroke and 
Belclier, Hunt, and others. 

(JiOrd Mountmorres's /Jistonf o/‘ iJm 
Irish J'urliumpni. ; Hlaekstone s C'nmmvn- 
larifs : Oldfield’s jivprcsviitaiirv. /listonf 
of (Iraat Jh’Unin and Irriand ; Wak<‘- 
lield’s Account oj' Ireland^ Slatistical and 
IWilira/ ; Ilullain’s (JunsHtuHonal His- 
ton/ of Evil land.) 

PAROOHIAr. h’EOlSTERS. [JH;- 

C.rSTHATlON OF PlUTlIS, DkATHS, ANI> 
MauJ{I ACKS.J 

PAliOli. This term, whieh signifies 
“a word,” has been ado})ted fiH)m the 
Norman- I'rcmeh as a term of art in Eng- 
lish law, to denote verbal or oral pro- 
ceedings, as distinguished from matters 
whieh liaY(‘ been recorded in public tri- 
bunals or otherwise reduced to writing. 
Tints a jjarol eontraet is an agreement 
by A\ord ot* mouth, as opposcnl to a con- 
tract by <le(‘d. I’arol e\ideiioe is the tes- 
timony of witimsses giv<‘n orally, as op- 
pose i to records or written inslniments. 
This is the popular acceptation of parol, 
but, striotly speaking, ever} thing, even 
in wrifing, is j)aroi which is not under 
seal. 

I'hc formal allegations of the parties 
to a suit in ouMsunmon law- courts, called 
pleadings, whieh are now' made in Avriting, 
Wi re formerly eondiieted orally at the 
bar, and in the Acar-hooks are commonly 
denominated the ])ar()l. Hence in certain 
actions brought hy or against an infant, 
either party may suggest tin-* fact of the 
infancy, and t)ray that the proceedings 
i.iay he staAod; ami when* sueh a sug- 
gestion Alas eomplie(l Avitli, tin* technical 
phrase Avas that the “parol demurred” 
(denioratiish that is, the pleadings were 
suspended until I lie infant had attained 
bis full age. 

Tb\ ) N. r 1 h:N EFU’F., p. Tt 1 .J 

PAKTNElvSHU*. If tAAo or more 
persons join togi^lher their money, goods, 
iahour, and skill, or any or all of them, 
for tlie purpose of buying and selling, 
and agree that the gain or loss sliall be 
divided among them, that is a partner- 
ship. The object of ;h(* partnership may 
beany thing that is laAvfnl. Any agree- 
ment of partnership for an unlawful ob- 
ject is no agreement. 'I’lie caiglish Iuav 
of partners hip*is founded on the common 
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law, the .so-called law' of mereliants, and 
the Roman law. Hy the eoinnion law a 
partner has no pow’cr to liind Jii.s co- 
partner by (le(*(l. Hy the laAv of mer- 
chants lie has pow'er to bind his co- 
partner by a hill of exeliange, and there 
is no survivorshij) in the jiartnership 
stock. I’rom the liomau la,Av is derived 
the prineipli! that a partnership (soeietas) 
is terininaietl l)y tin? death of a partner, 
((iaius, iii. In.’).) 

i\o Avriting is necessary to eon.stitute a 
partiiershi]). d'lie acts of the partic's, 
when there is no partnersliip eontraet in 
Avritiiig, are tlie evidmiee of the eontraet. 
J'artiiers may la* cither ostensible, nomi- 
nal, f»r dormant. He avIiosc name ap- 
pears to the world as a partner is an us- 
tcnsihlc partner. An. t»stensihlc partner 
may or may not have an interi'st in tlie 
coneern ; it ln' lias no inlrn’est in the con- 
ei'rn, hut allows his name to appear as 
one of tlie firm, he is a nominal partner; 
if his name and transactions as a partner 
are purjiosidy eoneeah'd from the Avorld, 
he is a dormant partner. Hut if his naiiie 
and transactions are actually uiiknown to 
the world, lie. is more jiropfudy termed :i 
secret partner. (Jcnerally sjieaking, 'iiiv 
immln'r of' persons may i>e partners, hut 
tiierearesonu* exeeplions. [Hamvj Joint- 
STIX’K CoAlFAW. 1 

Any person of sound mind and not 
under any legal disability may be a part- 
ner. An infant may enter into this, ns 
into any other trading eontraet Avliick 
may ])ossibly turn out to his advaiitngc’. 

It may hoAvever be avoided hy him on 
coming <'f age, though the person Avitli 
Avhom lie contracts will lie hound. 
alien friend may be a trailer and sue m 
personal actions, and may tlierefore ho ‘J 
partner. .Hut an Englishman domiciled 
ill a foreign country at war av ith Enghmd, 
or an alien enemy, cannot be a luartuor 
Avilh a person in this couiitiy ; at least ho 
cannot sue in this country for a dcht. duo 
to tlie firm. Married Avomen are iaou* 
pacitated from entering into tlie e<)»b">0“ 
of partnership; and although they uro 
Rometinies entitled to shares in banking' 
Jionscs and other mercantile concern^^f 
yet in the.se cases their husbands uro en* 
titled to Midi sliarcs, and become put*' 
uci-s. If parties share in the profit uii 
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ioss, they are partners, althoiish oiu? may 
hriii" into tiie trade money, anotlter 
iioods, and a third labour and skill, 
Avhich was also lh(‘ rule of the Kornan 
law ttiaius, iii. 1 Ih); and where one 
party is sole owra'r of ujoods and another 
sole disposin' or numa^’vr of them, if they 
share the i)r()tits, they are partners. 
Every man wlio has a share of the prolits 
of a trade must also hear his share of tlie 
loss: lor :i rifzlit to a shaiv of the protit 
iin])lies a liahility to 1)(*ar a share of the 
lo'vs. Yel OIK' partiuT may sti[inlat(* Avith 
the partners t(^ he tV(*e iVmn all lia- 

hilitv to lo'-s, and such stipulation Avill 
hold ;^(M)d l'.(‘l\veeti himself’ and his part- 
ners, v.'iiieli w :\s al.'-o the ridi* «d‘ tlie b‘o- 
inan laA\, llioneli he will still he liahle to 
fill those Avho have tlealt with the hrm of 
A\liieh la* is a tneniher. Persons who 
jointly jiurehase eoods are not partners, 
unless they :ii'e jointly eoneermal in the 
ju'ofit or ihe pj-oduee arisinji' from the sale 
oi' (hem. l^irtnersliit) a(*eor<!iniiIy In- 
e!r.(l-‘s the iiotiort of joint hiiyine- and 
joint selliiie for the purpose of inakiiig 
profit. The division of profits hetv/ee.v 
or :imouu jiarlners may lie in ;tny jirvipor- 
^ious th;j| they aori'o ir^on. 'fo constitute 
a ui:i:i a partner ou the <n‘ound of sharing 
profit.^, he must have an interest in the 
■profil.s, os a juineipal in the linn; if he 
only receive a portion of the jtrofits, hy 
"ay o!' pauiienL for his Iidwiir, trouble, 
or skill as a si*rvant or agent of the con- 
eeni, he is lud. a partner. Jr^ometiines 
tliere may he n didieulty in determiiiitig 
"liether a yiersim is such a shan-r in pro- 
tits, aeeording to Iht* legal meaning of 
tluit term, as will make hiiri a partner 
and eonseijiiently litthJe to bear his stiare 
ot any loss. 

It pei-Muis *]iaiv the prohts of a trade, 
It IS }>i<'siniicd that lh(-y are partners, ami 
as sLieh, liable to all " ho deal Avith tlie 
firm, AvhateAer he the jirhate agreciiieiit 
among theinsehxs. Put they may rejiel 
tile presumption of juirtnersljip l>y show- 
that the legal relation of partnership 
amung thenisejves does not exist. If a 
person uHoav his name to he used in a hii- 
^’uess (jr in any other Avay consent to ap- 
pear as a partner, lie will he so considered 
'vith respect to other persons, AA'hatever 
be his agreement with the lirm ; and 
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he Avill he equally responsihh* to third 
parties Avith the other partners, although 
he may not receive or he entitled to re- 
eeiAa* any of tin* profits. 'The ground of 
Ibis rule of law is clear and reaMniahle: 
a person must he eoiisid(*i‘ed hound hy a 
contract, if he net in such a A\a\ as to 
make other coiilraeting iiarties helieA’e 
that h<* is a party to the coiiti'aet ; and 
such is the ease witli a man who allows 
his name to appear as a niemh<*r of a 
firm, as to all contracts and dealings 
which are necessary for earrjing on llie 
hiisinoss of tlie linn. 

A partnershi[) ;it Avill is om* which 
eontinnes as long as the parties live and 
are able ami willing to eontimie it; a 
jiartnersliip for a fixed t(*nM eoiitimu's for 
the h‘rm if tin* partii'S live and are of le- 
gal eapaeity to eoiillmie it. A p.arlJu*r- 
ship at will may lx* ilissolved at any lime 
hy the expressed Avill of any nu'intu r of 
it, a rule which is ticrived from the Ko- 
maii law, and which is a neci'ssary con- 
sequence* of the nature of the partnership 
contract. In sm*h (*ase the parnu'i'ship 
is dissolve'd Imniediati'ly njx/ii noliee 
giv(*n hy any of llie parlm'rs. 'I'lii* elU'ct 
of such dissolntiem is to stop all mcav part- 
neri-hip dealings en* eoiifr;iets; hnt the 
])arim*rshi[) still eontimies for the piiiqx^se 
of eompleling all cemtraets alreadv made*, 
and all (h*alings or undertakings already 
c<)mim*nei*d. On such ilissolutioii, any 
partner is entith'd to have the Avliole 
partnership stock, ami the interest in the 
})re;nises on Avhich the Imsiness is c:irri«-d 
on, eonverled into money, and tv) iveeive 
his sliare of the ])ro(lnee. In all ease s, 
the natural deatli e)f a partner, the* part- 
nership is dissolva‘d. a rule* a]se> d»*rived 
from the* Ivemiari l:uv, as alre'aely sfateel; 
it is also dis‘'Olved hy a partner's e ivil 
death, as ]>is outlawry, or altainde'r je)r 
treason e)r felony; and strictly s])e;iking, 
the Avhole* pre)perty is forfeited to the 
erow'n ; for the king never hece)nu s je)int 
tenant, or tenant in comineeTi Avith the 
other partne*r, ami he is cntitleei to the 
whole; hnt this right is selelom enforced 
against creditors or innocent partm*rs. 
A marriage of a fe*me-sole trader is also 
a dissolution e^f a partne*rship at aauII. 
A partnershij) for :*. term may he* dis- 
i solved before its expiration by the jiiii- 
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tual couseut of the parties, hy the decree 
of a court of equity, or by tiie bank- 
ruptcy, outlawry, or felony of any of the 
partners. A court of equity will in some 
cases dissolve a partnership on the ground 
of incurable insanity in one of the part- 
nership. A partner may agree that upon 
his death the business may be carried on 
beyond the legal period of dissolution in 
the hands of his cliildren or other third 
parties, bnt this is properly an agr<‘emeiit 
for a new partnership. Partners cannot 
be relieved from future liabilities to third 
parties without notice to them and to tlie 
world in general that the partnership has 
ceased ; but in the case of a dormant part- 
ner, if none of the creditors know that 
be is a partner, no notice of his retire- 
ment from the iirm is necessary ; and if 
it he known to some, notice to such only 
will be sutlicieut. On the death of a part- 
ner, notice of the dissolution to third 
parties is unnecessary. 

Partners arc joint-tenants in the stock 
and all elVccts; yet upon the decease of a 
partner, his personal representatives be- 
come entitled to his share of the moveable 
stock and ctfects, and they thereupon he- 
come in equity, and, as it lias been said, at 
law, teiiaiiis in common with the surviv- 
ing [lartners. If, as is g<‘nerally the ca.se 
in the purchase of lands for the purpo.ses 
of a partnersliip, lliey are conveyed to the 
partners as tenants in common, and one 
4)f the partners should die intestate, the 
legal estate in his share will descend to 
his heir, who will he tenant in common 
witli the other partners. If the lands 
w ere conveyed to them as joint tenants, 
there will iie no survivorship in equity ; 
and it bt;;C/mcs then a question whether, 
upon the death of a joint trader, wlio, 
with his partners, has so purchased lands 
r the purpose of the trade, his share will 
descend for the benctit of bis heir or his 
next of kin ; and the better opinion seems 
to he, although tlie point has never been 
decided, that although the legal estate in 
freehold property purchased by partners 
for the purposes of their trade will go in 
the ordiiiary course of descent, yet the 
equitable interest will be held to be part 
of the partnership stock, and distributable 
as personal estate. Purchafid lands may 
be conveyed so as to be always lield as 


real estate, and descend to the heirs of the 
several partners. 

Any fraud on the part of one partner, 
either by misapplication of the partner- 
ship fund or in any other way, is a mat- 
ter of which a court of e(|uity will take 
cognizance. No partner has a right to 
engage in any hiisine.ss or speculation 
wliich must necessarily deprive the part- 
nership of his time, skill, and labour, 
because it is the duty of each to devote 
himself to the interest of the firm. It i? 
the duty of each partner to keep pn'cise 
accounts, and to have them always ready 
for the inspection of his co-partner. Each 
partner is liable to the perfoiunance of all 
contracts of his co-partners, in the same 
inaniuT as if enterc<l into personally by 
himself, provided they relate to matters 
which are within the objects and puryioses 
of the partnership. If the parties to the 
contract of partnership do not regulate it 
by express stipulation, the contract will 
he interpreted according to the established 
rules of law that are applicable to it. 
Though partners may have eiiteri'd into 
tt written agreement which spc'cifles the 
terms on which the joint concin'ii is to lie 
curried on, yet if the partnersliii) business 
be regularly conducted in any resi)ect, 
contrary to those term.s, it is a legal ('(m- 
clusion that the partners have, so far as 
the change extends, changed tlieir terms 
of agreement. For instance, if the agree- 
ment be that no partner shall draw or 
accept a bill of exchange in his ovn 
name, without the concurrence of all tlie 
others, yet if they afterwards adopt a 
practice of permitting one of them to 
draw or accept hills without the coiiem- 
rcuce of the others, it w'ill he held timt 
they have so far varied the terms of 
original agreement. 

Uiie partner may maintain an action of 
covenant against his co-partner, whetlit^t* 
the covenant he for tlie payment of money 
or the performance of any act ^hr com- 
menciiig or establishing the partnership? 
or for the performanci* of any ot the 
articles after the jiartnership has cqrn- 
inenced; and if adequate compensation 
for the breach cannot be had at law, 3 
court of equity will enforce a specific 
formance of the covenant itself, 
of law do not allow actions of debt by on 
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partner against another for money due 
upon simple contract, as for money laid 
jilt by one partner for the purposes of the 
partnership. The partner who is ag- 
grieved must tlierefore enforce his reurndy 
by action of account, or by an apidication 
to a court of eipiity, by filing a bill for 
Lin account and a dissolution of the part- 
r.crsbij). A partner cannot maintain an 
action of debt against his co-partner for 
v/ork and labour performed, or inoiuy 
ex]>cii(lcd on ucconnt of the partnership; 
if therefore lie has a claim upon a co- 
pnrti K'r for a sum of money due on ac- 
I'oiiut, of the partnership, lint not consti- 
tuting the balance of a separate account, 
or a geiuM'al balance of all accounts, his 
only mode of recovering the amount is by 
an aetion of account, or by a bill in a 
court of equity jiraying for tin account, 
and ii^nally also for a dissolution. If it 
turn out that an undertaking is impracti- 
cable, as if a machine, for tin; working of 
wLieh the partnership was entered into, 
will not answev the purposes intended, 
and so the oliject of the parties is frus- 
trated, or if either party commit fraud or 
gross acts of carelessness or waste in the 
adininistration of the partnership, the 
j-arty aggrieved has a right to a dissolu- 
tion, and the same will he decreed iu 
equity. A partner is also entitled to an 
ra'coiint of tiie partnership assets against 
liis co-partiuT, but it was formerly held 
tliat be could not have it pending the 
partiier-^hip. If therefore he filed his bill 
lor an aoeount, it was also necessary to 
pray fin- a dissolution. It is now con- 
s nil red that a partner may have such an 
ac 'uiuu on stating a proper case, w ithout 
asking for a dissolution; but considering 
t he ci renin stances under which a partner 
fii('s a bill for an account of partnership 
dealings, it will seldom happen that it 
w ill h(‘ his interest not to pray for a dis- 
K'dution of the partnership. Where one 
partner has committed such breaclies of 
duty as would xvarrant a decree for a dis- 
solution, a court of equity will interfere 
summarily by injunction: as where one 
partner has involved the partnership in 
<kbt, or has himself become insolvent, 
the court will restrain him from drawing, 
accepting, or indorsing bills in the name 
receiving the partner- 


ship debts, and from continuing to carry 
on the business by entering into new con- 
tracts. It will also restrain an action 
brought by one partner against hia co- 
partner on a separate and private account, 
ipoii payment by the lattt'r of the money 
into court. So it will restrain the appli- 
cation of the partnership property to a use 
not warranted by the articles ; or au ex- 
ecution against the partnership property 
for the separate debt of one partner. A 
court of eipiity will appoint a receiver 
where one partner excludes another from 
taking such part iu the concern as he is 
entitled to take, and will do this even wdth 
a view to the continuation of the co-part- 
nership, if it is for the benefit of the com- 
plaining partner, although such a stej) is 
usually talu'ii with a view to a dissolution 
and winding np of the partnership alfairs. 
Whether the i>arty applying for a receiver 
wish a continuance or dissolution of the 
partnership, he must make out such a 
case to induce the court to interfere as 
would authorise a decree for a dissolution. 

Generally speaking, one partner has an 
implied authority to hind the firm by 
contracts relating to the partnership, and 
ho can do this by mere verbal or written 
agreements, or by negotiable securities, 
such as hills of exchange and ])romissory 
notes. On(‘ partner may pledge the credit 
of the firm to any amount; but there are 
some exceptions to this rule. A dormant 
partner is in all cases liable for the con- 
tracts of tlie firm during the time that ho 
is actually a partner ; and a nominal part- 
ner is ill the same manner liable during 
the time that he holds himself out to the 
world as a partner, A pari ter will be 
liable in respect of a fraud col. nitted by 
his co-partner, if committed in the capa- 
city of partner, in contracts relating to 
the co-partnership, made with third pe'*- 
sons. Thus if a partner purchase goods 
such as are used in the business, and 
fraudulently convert them to his own use, 
the innocent partner, provided there be 
no collusion between the seller and the 
buyer, is liable for the price of the ar- 
ticles. One partner has no implied au- 
thority to bind his co-partner by deed, 
yet if he execute a deed on behalf of the 
firm, in the presence of and with the con- 
sent of his co-partuers, it will bind the 
2X 
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firm. It seems that a release by of 
several partners to a debtor of the tiriii 
binds the liriu ; but if such reh ase be 
fraudulent, it will be set aside b^ a court 
of equity ; and even a court of law will 
interlere to prevent a fraudulent release 
from being pleaded. 

Wliere notinie is mentioned in th(‘ deed 
of parfiu'rship for its eommeiiceiuent, the 
liabilities of the lirm will coinnieiiee from 
the date of tlie deed; but in advenlures, 
unless the parties liave previously held 
themselves out as parliuMs, the liabilities 
commence from tlie tiiiui fixed by the 
contract. An iii-coming partmu* is not 
liabh? for debts contracted bid'ore he 
joined the firm, hut if he pay any of the 
old debts or iut<T(’st uj)<)n them, or do 
other sjiecial nets, he may render himself 
liable in ecpiity. On the retirement of an 
oshuisihh* partner, notiej* of his retirement 
must he given, or lu‘ will he liahhi to (he 
creditors of the oontiniiing firm f()r sul)- 
scqueiit eoutniets made by tliem. and such 
notice is usually given in the ‘ (kKette;’ 
but notice in the ‘dazette’ will not l)in(i 
credittws who are not shown to have s(‘en 
the notice. 'I’hird persons liave a claim 
against a dormant ])artner for eonlraets 
entered nit»- by the firm while he was a 
partner, 'I'his claim is founded on such 
dcM’maiit j)artner being actually a partner; 
and therefon* it is umieeessary, on the 
dissolution of a piutnership between an 
ostensible and a dormant partner, to give 
notice of tbe dissolution to the creditors, 
in onler to protect tlu* latter from suhse- 
ruent contracts: for wh<m the dormant 
jiartner has cease<l to he a partner, h<? is 
relieved from all future liability. 

It is c()llect('d from tlu’ majority of eases 
that a partnership contract is joint (not 
joint and several ) IxUh at law and in 
equity. Upon the death of a partner, 
therefore, the legal remedy against him 
in respect to the joint contract is extin- 
guished, ami the creditor can maintain an 
action against tlie surviving partners only, 
lint the rule of equity as applicable to 
partners with respect to third partii’s was 
considered to be that tli * joint debts should 
be satisfied out of the joint estate ; if (hat 
were insuflicient, then subject to the claims 
of their separate creditors out v>f tlieir se- 
parate estates proportionally ; and if any 


of them were insolvent, then out of the 
remaining separate estates proportionally. 
Rut the case of Dcvaijiuta v. JS’vhh (1 
Mer., affirmed oil appeal by Lord 
Rroiigham (2 b’. & 4‘j:)), has esta- 

blished tin? principle that a partnership 
contract is s(‘vcral as well as joint; and 
that a partnership creditor may have re- 
course for full payment to the (‘state of a 
deceased partner. And tlie sanu‘ judge 
(Sir W. (iraut) who decided ihateak*, 
declared that a ])avtiiership debt has been 
treated in eciuity as the .several (hiht of 
("aeh partner, though at law it is only the 
joint debt of all. l!y tliis decision it ap- 
pears that a joint creditor on the death of 
oi:e partner obtains a more advantageous 
remedy against liis es(at(‘ Ihaji lie would 
have ha<l against his separate estate if 
living. Rut it seems doubtful whether this 
point ciiu h(‘ eonsidered as (iiiallv settled. 

iNotiee of tlu* decease of a partner to 
the <*i editors of tlu* fiiau is lu/t iicc/essary 
to free* his (.‘state from futun* liability; 
hut it is otherwise if om* of the survhiiig 
jmrtucrs be e^vceiitor of the deceased. 
deceased }»aiiuer sometimes directs his 
executors to eoiiliuiu* (he traih* : iu dial 
ease his estate will he liable to the o\t(’al; 
to which he directs his assets to he t ui- 
ployed. 11“ the exeeiilor exceed that iiniit 
he becomes persoutilly responsible. 

In actions by jnirtuers, all tlu* ])ariiu'i's 
may, uud all ostensible j)artiu'rs 
join as plaint ills, mih^ss tlie contract upon 
wliieli the aelion is hronglil he in wiiiiag 
under seal, when only tliose pai-tiuns niio 
are ineluded can siu^ ihenMUi. I hit if 
contract not niuh*!* s(*til he nuuh* lu’ .‘•onu*, 
fiir the benefit of themselves and others 
those for wliose heiiefit it is made, a.^ ui’fi 
as those whose names appear on the eou- 
traet, may sue. Persons who may legally 
he partners in foreign eouutries, as inis- 
hand and wife, <‘amiot sue here as part- 
ners, for by the law of England Imshand 
and 'wufe are not permitted to sue as 
partners. On the other hand, partners 
trading abroad in such a manner as to 
make a partnership here, may sue as 
partners for consignments sent to this 
country, though they cannot su(’ as p^rP 
uers at the place of trading by reason <u 
the particular law of that place. "I he 
construction of contracts is governed 7 
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the laws of* the eomitry in wliieh they 
arc nuulo ; but remedies must bo ])ursued 
by the meajis pointed out by the law of 
the country whose tribunals are appealed 
to. The laws of the country where the 
contract was made can only have a re- 
ference to the nature of the eontraet, not 
to the mode of eiiforcinip; it. If partners 
have o<*easion h.) prel’er an indictment 
relating to the partnership property, such 
property may i)e stated in the indictment 
as belonging to one of them by name, 
and to another or others, as the case jnay 
he. Ihit Ihougli it is not necessar 3 to 
luinu ail the partners, yi't where there 
are oihe!* })arlners, that fact sliould appear 
in the imiietment, or the prisoner must 
be acfpiitted. 

A w liole firm may become bankrupt, 
or sf iue or one only of the partners may 
Iieconu* so, whilst tin? remaining mem- 
bers ma} be solvent ; but those only of 
tlie partiM rs svho have committed acts of 
lnnJvni[>t<-y are to be (Iccmctl Inuiknipts; 
and to consHtutti tw’o or more bankrupts 
under a, single fiat there must be evi> 
deiu'c ol' j</inl trading. Upon the bank- 
riiptey, the whole of the ha)d\rupt*s pro- 
jHTty \esls absolutely in the assignees, 
y w ho ha' e the same remedy hy action for 
tire recoNcry of the debts due to tin* 
baiiki'Mjit, and for the redress of all civil 
injuries with respect to the property pass- 
ing to them uiid(U' the liat, as the bank- 
rupt W(»iild liave had if no liat had issued. 
Aceerdiuply, wlieu the haukni[)tey is 
tsepaiate, the solvent pa>’tner.s join with 
the a'-' igiiees in an aetiim for the recovery 
ot the joint debt|<. Oil the bankruptcy 
ot one partner the solvent ixirtners he- 
eonir tenants in common with the us- 
sigiK-os of all the partnership elVects. 
I- P"n tlie hankni]jtey of one partner, 
miller a separate fiat issued ag/ainst him, 
his assieii.'os take all his si'parate pro- 
pel ty and all his inter<\st in the joint 
properly : and if a joint fiat issue against 
all, tlr‘ •' giu'cs take all tlie joint pro- 
put}, and all tlie separate property o 
eaOi ludiMclnal partner. Joint estate i: 

lat in wltieh the iiartners are joiutlv 
in crested for t]je purposes of the part- 
■ U-iship at the time of the bankruptcy, 
^tpaiate cstati* is that in which the* part- 
--IS are each separately interested ai 


that time. Joint debts are those for 
which an action, if brought, must be 
brought against all the partners coiisti- 
uting the firm ; iu all cases therefore 
wdieii a partner becomes liable for a debt 
rontraeted liy his copartni‘rs, a joint debt 
is cri'ated, and the creditor is a joint cre- 
ditor of the firm. Separate debts are 
those for which the creditor can have his 
remedy at law against tliat partner only 
who contracted them. (Coll}er, On Pari- 

rship.) 

On partnerships in hanks and joint 
stotdv companii*s, sei‘ JkvNiv and Joint 
Stock Uo.wi'ANY. As to mines, a part- 
nership for working a mine is considered 
hy courts of ciinily in England like any 
other trade parlnershij). The mode in 
which property in ships is held hy part 
ow'iiers is explained in Sums. 

'flic fundamental rules of Englisli part- 
nership are the same as those of the Ro- 
man contract of partiuTship, the chief 
rules of which are containcil in Oaius iii. 
l bS-i:) l; Dig. 17, tit. The great ex- 
tension of Englisli industry ami com- 
merce has been accompanied hy the 
growth of a large mass of law a[)plical)le 
to the contract of partner.->hi]>, a great 
part of which has lu'cii made hy the de- 
cisions of the courts oil such eases as have 
been litigated. Accordingly the ruh.'S 
aboul partnership now firm the subject 
of bulky treatises, the sal'est eliie to the 
use of which is a (‘lear eoneeptioii of the 
fundamental iiotious of a contract of part- 
rership. 

EAliTY WALJiS. [IkitDiN'o, Acts 

lOU IvKUi; LATINO.] 

R A.'^S E N ( X hi RS’ A( ’T. [E.wigra- 

TION, p. H.U.| 

RASSROliT, a printed permission 
signed hy tiie secretary of state of the 
home department of a eouiitry, which 
allows a subject of that country to b'ave 
it and go uhnnid. 'When he has obtained 
this, the licarer must liavi- his passport 
signed hy the minister or agent of the 
stale to which he intends to proceed. 
A foreigner who wishes to leave a 
•country where lie l>a.s been residing, 
generally obtains his passport from tlie 
minister or agent or consul of his own state. 
Such a document s-tates the name, sur- 
name, age, and profession of the bearer, 
I 2 
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describes liis person, and serves as a 
voucher of his character and nation, and 
entitles liim to the protection of the au- 
thorities of other countries through which 
be may pass, and which arc at peace with 
his own. On arriving at the outports or 
frontier towns of a foreign state, every 
traveller is obliged to show liis passport, 
which is exaiuiiied by tlie proper autho- 
rities before he is allowed to proceed on 
Ids journey. This ceremony is some- 
times n*pt.‘ated at ev('ry garrison town 
which he passes on tlie road, hven the 
natives of most European states cannot 
travel bventy mil(‘s through their own 
<*x)untry witliout being furnished with a 
passport. 

Tin* sysUun of passports is old, but it 
has become much more rigid and vexa- 
tions during tlie last half-century. Pass- 
ports are not required in the Hritish Is- 
lands and (he IJnited States of North 
America ; and th<‘ natives of those two 
countries, accustomed to the freedom of 
unobsti'ueted movement, find the regula- 
tions as lo passports when they travel on 
the continent of Europe to be rather irk- 
som(‘. 'I'he practice has been defended 
on the plea that it prevents improper and 
dangerous persons from introducing or 
concealing themselves ; but numerous 
instances have proved that persons, how^- 
ever olmoxious, who have money and 
friends, can evade such restrictions. That 
every state may admit or refuse admit- 
tance t(» foreigners as it thinks lit, cannot 
be questioned; and in times of war es- 
pecially, some sort of restriction may he 
required lor the safety of the country ; 
but tlie present vexatious system of pass- 
ports, as enforced iii many I'^uropean 
states ill time of profound peace, is use- 
less and miseliii*vous. It is a check upon 
travellers, to whom it cuuses much trou- 
ble and loss of time, while the advantages 
supposed to result from it are at least 
very dubious. 

It is not easy to enforce the regula- 
tions respecting passports where rail- 
roads have become almost the only 
mode of travelling : and in Ikdgium an 
alteration hns tccently been made in the 
passport systt^ra iu consequence of the 
difficulty of rigidly adhering to the old 
regulations. 


PASTURE. [Common, Rights or; 
Inciaksukk.] 

PATENT. This term is applied to 
certain privileges which arc granted by 
the Crown by letters patent. [LErrKRS 
Patent.] The object of such privileges 
is to encourage iisehil inventions. Pefore 
applying for a patent for an invention, 
two considerations are necessary : lirst, 
what is entitled to a patent; and next, 
M'hether the invention has the vetpiisite 
conditions. 

In the lirst place, the machine, ojiera- 
tioii, or substance produced, for wliieh a 
patent is solicited, must be new to public 
use, either tlie original iiiveiitioii of the 
patentee, or imported by liini and lirst 
made public here. A patent may he ob- 
tained for England, Ireland, or Scotland 
although tlie subject of it may have hceii 
publicly known and in use in either or in 
both of the other two countries. 

Ill the second place, the subject of the 
invention must be us(*ful to tlie public, 
something applicable to the production 
of a vendible article, for this is the con- 
struction put upon the words “ new nia- 
mifueture” in the statute of James h 
The discovery of a pliilosophical priu- 
eiple is not eiitith'd to such protection: 
such principle must be applied, and tlie 
manner of such ajiplicatiou is a fit subject 
for a patent. 

Inventions entitled to patent may 1 c 
briefly enumerated as follows 

1. A new combination of meebanh 
parts, whereby a new machine is jin' 
duced, although each of the parts sepa 
rately be old and w ell known. 

2. “ An improvement on any machine, 
whereby such machine is rendered ca- 
pable of performing better or more beiie- 
licially. 

‘J. “ When the vendible substance is 
the thing produced either by chem'cal 
or other processes, such as medicines or 
fabrics. 

4. “ Where an old substance is iic 
proved by some new working, the means 
of producing the improvement is in most 
cases patentable.” 

If the inventor think that the machine, 
operation, or substance produced conies 
under any of these enumerations, a»d 

that it is new, and likely to be useful u 
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tlie public, he may enter a caveat at the i 
Patent Ollice, and at the offices of the , 
atloniey-f^eneral and the solicitor-general, 
in the following form : — 

“ Caveat against granting letters patent 
to any pi rson or persons for (here de- 
scribe tlni invention in the most general 
terms), without giving notice to A. il, 
of , in tile comity of 

(Date.) 

d'liese eaveats stand good for twelve 
montlis, and may be renewed from year 
to year : th(^ fee fir entering such caveat 
i< at each office. 

As soon as the caveat is entered, the 
inventor may find it necessary to obtain 
the assistauee of workmen or others, in 
u'der to carry Jiis invention into etfect; 
and if in doing tliis he should make 
known to tiiem his invention, he will not 
tbereliy lose his right to a patent. Any 
eoinmujiieation wliieh is necessary l<>r 
carrying his ideas into efleet is not eon- 
sidereil sueli a pul)lieation as would of 
course vitiate bis right. Hut though the 
inventor is thus protecbal in his experi- 
imaits, and is safe while dealing with 
honest people, he is not protected against 
fraud. If a person in the secret should 
make such invention pulilie, or cause it 
to be used by several persons between 
tlic time of entering the caveat and the 
next stage of proecaling, that of sending 
I tlu* petition, no patent could be ob- 
\ ined, as the deelaratioii that aecom- 
, .allies the ]/jtition could not be made, or, 
it made, would be untrue. Again, if such 
workman, instead of making it public, 
were to give to some oilier person the 
necessary information, the latter might 
apply for a patent for such invention as 
his own ; and if lie could succeed in con- 
o«'aling tile source of liis information by 
a false declaration, he might foia ■ the 
real inventor to allow him to participate 
in such patent, or to forego it altogether. 

1 he Caveat can do no moi*e than prevent 
any one from stealing the ideas of uii 
inventor and appropriating them to his 
own use, to the exclusion of the inventor ; 
and it will also ensure notice of any ap- 
plication for a patent for a similar inven- 
tion, and in some cases prevent the ex- 
penditure of time and money upon a 
subject for which no patent could be 
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obtained. If any one apply for a patent, 
the title of which is similar to that coi> 
taiiied in the caveat, the attorney or so- 
licitor general will send a nolict; of such 
aiiplieation to the enterer of the caveat, 
who, if he should think such application 
likely to interfere with his invimtion, 
must, xvithin seven days from the receipt 
of the notice, stati* in answer his inten- 
tion of opposing such patent. 

The attorney or solicitor general then 
summons the applicants to appear sepa- 
rately before him ; and if he should be 
of opinion that the two patents will inter- 
fere with each other, or are virtually the 
same, the usual course is not to grant any 
patent except to the two elaimants con- 
jointly, though if prioriry of invention 
can be provixl by either, he who is prior 
is entitled to the patent. 

If the invention is of such a nature 
that it can at once he produced or put 
into operation, no caveat is needed; and 
indeed a caveat may he the means of (‘x- 
citiiig tile very attention and opposith/ii 
which it is intended to prevent. Where 
soim? experiments or ojieratioris whicli 
require assistance must be performed be- 
fore a definite title can be given to the 
invention, as must be done in the de- 
claration and petition, it is mueh b(*tter 
to avoid the caveat ; and by getting the 
dilfereiit jiarts of the machinery or ope- 
rations performed by dillerent persons, if 
possible, keep tlie invention a secret until 
the patent is secured. 

The n(*xt step is to draw up a petition 
to the crown, before doing which how- 
ever the title of the patent must be settleil. 
To those who have not considered the 
subject this may not seem a very difficult 
matter, but in fact it reipiires the greatest 
care ; for the least discrepancy Ijetweeii 
the title anil the description contained in 
the specification will endanger the patent. 
( See the evidence of Mr. Farcy and others 
hefnre a eommittee of the House of Com- 
mons upon this subject, I82!h) 

Tlie title should set forth the subject 
of the. patent in such terms that any one 
iinay see if a patent has been taken out or 
applied for in the case of any similar in- 
vention. 

The titles of patents collectively should 
form an index of the inventions thus pro* 
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tectod. It is a common practice however 
t«) make the title as obscure as it can b(^ 
made without ondangerinp; the patent, in 
order tliat the real object of it may he 
kept si‘cret. But this is a imitter of ^reat 
difficulty, and has often justly vitiated a 
patent. The law n'qniivs all patented 
inventions to be open to public inspection, 
and the enterer of a caveat may be 
cheated by a title, for althouj^h the sub- 
jects may he the same, a title niay ex- 
press the invention so faintly, or indeed 
so falsely, tliat the similarity of two in- 
ventions may escajie the notice of the 
attorney-general, and injnstice may he 
done by granting a jiateiit to one party 
W'bile priority of iuvention belongs to 
another. By the H vS: (I VVm. l\h c. s:5, a 
patentee is allowc'd to enter a disclaimer 
of any part of the title or speeilicatioii, 
with the eonsent of the attoniev-gcneral 
or solicilvU’-geiieral, vlio may order such 
diselainiant to puhiisli his disclaimer. 
Tiiis act su].pli(s a remedy for nuiii- 
tentional ern.rs, ])ut is iuefl'eetual wJiere 
tiie title is purjiosely made ohseure. Be- 
sid.es tlii.-, till' di.selaimer does uot operato 
rc*tros]>ecTi' .dy, so tliat if an aetion lu* 
coinnieneetl li' fore tlie entry of th<* dis- | 
claimer, the tilh.' and specification mns? 
be adduced on the trial as tlicy originally 
stood, A eavent may he ciilere<l against 
the granting of* such disclaimer. 

Tin; following cases contain instances 
of patents In-iiig lost through defective 
tides ;—K'ing r. .Metcalfe ('2 Starkic, 
N. Jh (loelinnu^ e. Smethur.si 

(K. 11. , 1 Starkic, Hd'i ). Itj the <*ase of 
liloxam c. l'dse<' {() Harri. and Cre.s.s., thO 
and ! 7x ), the tith^ ol‘a ]iat(Mit which eaine 
ill quesfion was ‘’A Maeliine fbr making 
Paper in Single Slnvts, i\ith<rnf. seam or 
joining, from ] to 12 feet and upwards 
in width, and from 1 to ta I’eet and up- 
wards in length.” Tin* specification 
however described a machine only capa- 
ble of producing ])uper of one width or 
to a, certain width. Now if an inventor 
who thought of taking a patent for a 
machiuf to make p per of a mvatiT 
width tiirn pj had looked v\ the title 
only of this p'de'it, h • v. ou! '' I:ave sup- 
posed tiuit, acii a pate'>. ab‘i..d3 existed; 
but if he h;ul insjiectcd the pvification, 
ha would have found that it did iu»i bear 


out the title, as tlie machine therein de- 
scribed was not capable of making pa|x*r 
of a width greater than 12 feet. The 
])atent then uas invalid, as the title com- 
prised more than the S{>ecilication. This 
is the most eonimoii error that patentees 
fall into. .Jessop’s case, cited during the 
trial of Boulton and Wait against Bull, 
in ITlto, by .Mr. Justice Buller, is another 
instance. A patent was taken out for a 
‘‘New Wateh,’ whereas tlie specification 
only di'scrihcd a particular movement in 
a watcli, which was the real inviuition, 
and the paU'ut was therefore void. 

An honest and valid title nny he staled, 
in a fow uords, to be, a d(*scription of the 
preei.M* ohj{'ft of tlie invention in the most 
vimpl»* laiignage. 

'i'lu* title lieing settled, the petition 
must lie drawn in tlie following form;-— 

‘•'rile humbh' petition of A. Ik, of ^ 

, in tli(^ edlintv of , 

Showeth, 

“ 'riiat your ]>elitioncr luith iiiventoJ 
(here insert the tith* wliieli you intend 
the patent to lioar), tliat he is the fir.st and 
true inventor tliereof, and llial it has net 
iH'ei! ]>raetised by any other jierson or 
persons wliomsoever, to hi.s knonl(.‘(lgo 
and beliid’. 

“ \'our]M*titioiier therefore most liUTubl/ 
[»rays that your IVIajesty will he graeioii.sly 
plea.sed to grant unto him, his exeeiitoi'S 
administrators, and assigns, your royal 
letters patent under the great seal 
(jlr(‘at. Britain for the sole use, Ixmclit, 
and advantage of Ids .said invention with- 
in England and Wales and tin town of 
Berwiek-upon-'l’weed, ff/id (dsn m 
(/(Htr Aliijrshfs I oh'nics (tud p(((iitiitioU'i 
af/roady for the term of 1 4 years, juirsiuint 
to the statute in that case iiiiidi! and pro- 
vided.” 

'I'lie passage in Italics must he omitted 
if tlie inventor does not intend to obtain 
a patent lor the colonies, 'fhis petitioin 
with a declaration annexed, must he leit 
at tile oHieo of Jier Majesty’s .sc^erctary^ 
state for the liome department. ^ ^ 
declaration is in lieu of the aifidiivi 
whieli was required until the passing ^ 
the Ae.t f) & t) Wrn. IV. e. h2. , 

A few (lays tiftcr the delivery ot tne 
petition, the answer may he ^ 

which contains a reference to theuttor j 
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or solicitor jrciicral to report if tlie invon- feiting or iinitatiiii^ the invention, or 
tion is deserving of lotters-patent. If making any a<ldition thereunto or snb- 
giich report be favourable, it must t>e traction therefrom, witli intent to make 
taken arj<l left at tlie Home-otfiee for the tlieinselves appear the inventors thereof, 
queen’s warrant, wliicli is addressed to This clause also directs all justices of the 
tlie attorney or solicitor general, and peace and other officers not to interfere 
directs tin* l)ill to lx* prepared. The bill with tlie inventor in the performance of 
is in eiVoet tlie draft of the jiatent, and his invention. 

contains the grant with refereiiee to the The ;’>rd part declares that the patent 
clansi's and provisos in the letters patent, shall he void, if contrary to law or pre- 
It is signed by tin* secretary of state for judicial aiul inconvenient to the publie in 
Ihe lioine dejiartinent, and 1)} tlie attorney general, or not the invention of the 
-I ‘solicit')!’ general. If at this stage of . patentee, or not first introduced by him 
the ]>roeeeding any person should wish j into this country. 

to (qijiose llic patent, a cavrat may be I'he 4th di'clares that letters patent 
entered in tin* manner alreadN ih'serilied, shall not give privilege to the ])ateiitee to 
hut tin* I'literer is rerjuiivd to de])osit ‘{o/. use an invention for whieli patent lias 
at iln* oliiee of tlie attorney nr solicitor hei'n obtained by another, 
gviiei'al to eovi‘r tin* ])at(‘iilee's e\p(‘ns«*s Tin* olh relates to tlie maiiner in 
if In* sliould succeed in c-stalilishiug his wliieli letters patent become void, if 
rielit to ]>atent. Tin* hill, wdien prepared, divided into more than a certain number 
must lie left at till* odiee of the secretary of shares. The numlx'i* of such shares 
of stale for tin* lionn* deparliiient for the lea'd to he five, hut all patents sealed 
(jneeii’s sign nnniutil. It must tlnui he since May, I S.*’, 2, allow' the interest to he 
jiassed til the signet-ofliee, wliere letters divid<*d between tw(‘lve persons or their 
of warrant to llie lord keeper of tlu* priv} represt'iitatives. This part also relates 
S "'l will he unuh* out by one oflheelirKs to the granting of lici'iiees. 
of tin' signet ; and hisll\ , the clerk of the The Dtli contains a proviso that a full 
pin y seal will make oiit other letters of and accurate description or specification 
warrant 1o Mu: had ehaiicil lor, in whose shall he enrg^cd by the patentee in a 
ofiieo the p Uent ’-. ill lie pn'pared, soaled specified time. 

with the great seal, find delivered to the Tin 7th directs tlie ]iatciit to ho con- 
pateniee. t 'oiisioering tlie number of strued in the most favour, ihh' nianner for 
ollices tliroi'.gii v. hlelifi patent jiasses, i" the inventor, tnul provides against iiiad- 
he supposed that tlie iii<(uiry inh» vert<‘ney on tlu* part of the clerk of the 
the \alidity of the claim is very rig' 1, crown in enrolling tiio privy seal hill. 

‘>' 1(1 tluit, when once tlie patent is sealed, L(*tters ’latent then only grant the sole 

It is s;il(* fV< ».n oj)positlon. lhi( in reality use of an invention for a certain time, 

Ihi* law otfieors tlirough whose otlices it pn)vided that tlie statement in the deela- 
IS eat ril'd exercise iio opinion upon tlu* ration he true, that the title give a dis- 
validity of the p:itentee’.s claim ; the tinet idea of tlie inventiiui, and tliat tlie 
wliole responsiliility rests upon himself, speeifioation he enrolled w ithin a certain 
as Will h(* seen by j)erusing the following time mentioned in tlu* patent, generally 
tthsti'aet ()l the form of leltt’rs patent - »w'o months for England, four for Eng- 
I lie first part of the patent recites th * lai.'d and Scotland, and six for tlie three 
petition and declaration, and sets ici-iu eonntiies together. This lime depends 

>c title which has been given to the in- on the attorney or solicitor general, a 

Ventioii by the inventor. longer or shorter period being granted 

he ‘2nd relates to the granting the solo ac<*.ording to the extent or difficulty of the 
of the invention to the inventor for Invention ; in some iiistaiioes two years 
alT fi^^nrtccu years, whereby uM have been allow’cd for specifying. 

t other persons are restrained from using 'I’lie ol^c 't of the specification is two- 
lirst' 1- without a lieciicc in wa iting fold : — 

and * ^ obtained from the. paUntce, First, it must show exactly in what the 
persons are restricted from counter- invention consists for which a patent has 
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been granted, and it must give a detailed 
account of the manner of effecting the ob- 
ject set forth in the title. It must describe 
exactly what is new and what is old, and 
must claim exclusive riglit to the former : 
the introduction of any part that is old, 
or the omission of any part that is new, 
equally vitiates the patent. 

In the S(*eond place, a patent is granted 
for a certain number of years on the con- 
dition that such full and accurate inform- 
ation shall he given in the specilication as 
will enable any workman or other quali- 
fied person to make or produce the object 
of the patent at tlie expiration of that 
term without any furtlier instructions. 
A specification is bad if it does not 
descril)e tlie means of doing all that the 
title sets forth: it is equally bad if it 
describes the means of ell'ecting some 
object not stated in the title: it is in- 
complete if it mentions the use of one 
substance or process only, and it can be 
proved tliat the inventor made use of 
another, or that another known substance 
or process will answer the purpose as well ; 
and it is false if more than one substance 
or process is described as producing a 
certain (‘ff'ect, and it is found that any on<* 
of them iS unfit to the purpose. Patonte<-s 
frequently render their patents invalid by 
claiming too much; thus, after describ- 
ing oue substance or process which will 
answer a certain ]mrposc, they often con- 
clude by some such expression as “ or any 
other fit and proper means.” The follow- 
ing is an instance in whicli a patent was 
set asMe by such an expression. In spe- 
cifying a maehine for drying paper by 
passing it against heated rollers i)y means 
of an endless fabric, the inventor, after 
describing one sort of fabric, the only one 
in fact which he used, went on to say that 
any otlier lit and proper material might 
be used. Now if he used any other means 
of effecting his ohji^et, such means should 
have been distinctly described. This 
alone rendered his specification incom- 
plete ; but, besides this, it was proved that 
no other fabric would auswa r tlie pur- 
pose, or rather, tb.d n<‘ other was known, 
and the patent was ai'uiilled accordingly. 
The cases which ba.e been already men- 
tioned as instances of b.ui titles will, by 
supposing the title to b** good, he con- 


verted into instances of bad specifications, 
as the invalidity arises from the title and 
specification n(»t agreeing with each other. 

The patentee may describe Ids invon- 
tion just as he pleases, ami he may illus- 
trate such clescription by drawings or not; 
but he should be careful to use words 
in their most eommoii acceptation, or if 
some technical use should have p(‘r\ei k(l 
their meaning, he slu)nld make it appear 
distinctly that he intends thciu to be 
taken in such perverted sense. Subjoined 
is the form of the other part of the spi ei- 
fication : — ^ 

“ To all TO whom these presents 
come gnaUiiJg, I tlu' said (piitciitee's name 
and residtMicc) send greeting. Whereas 
her most excellent M:ijesty (^lU'en Vie- 
toria, by her letters patent nnd< r the 
great seal of Great Britain, bearing date 
at VW*st minster, the day of , 
in the ye:ir of her reign, did give and 
grant unto in<*, the said A, B., inv exeeii- 
tors, administrators, and assigns, Iut spe- 
cial licence, full power, sole pri\ilege, 
and authority, that I the said A. B., my 
executors, udiuiuistrators, and assigns, and 
smdi others as I the said A. B., my ( >.»- 
cutors, adiidiiistrators, ami assigns, should 
;it any time agree with, and no others 
from time to time, and ;it all times here- 
after during the t(‘rm of years therein 
mentioned, should ami lawlully miglit 
make, use, exercise, and vend wirliin 
Kiiglaml, Wah's, and the town of BervMck 
upon Tweed, and also in all her said 
jestj’s colonies and phiutatious abroad 
such be the ease), my invention of (Ik’^'^ 
insert tlie title set forth in tlu^ letters 
patent verbatim) ; in such letters patent 
tluTc is coutaiued a proviso that 1 die 

said A. B, shall cause a particular (k^crip- 

tion of the nature of my said iiivcntieU) 
ami ill wliat manner the same is to 
performed, by an instrument in writing 
under my hand and seal, to be enrolled 
in her said Majesty’s High Court of Cliao- 
cery within calendar months ue^h 

immediately after the date of tin* said la 
part recited letters patent, refenmee hcing 
thereunto had may more fully ami 
large appear. Now know ye, 
compliance with the said proviso, I 
said A. B. do hereby declare the natua 
of my iiivcntion and the manner m 
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tlie same is to be performed are particu- 
larly described and ascertiiined in and by 
llic following description thereof, refer- 
ence being bad to the drawings Iiereunto 
annexed, and the figures and letters 
marked thereon, that is to say, my inven- 
tion consists (here insert the description 
of the invention). In witness whereof 
T the said A. Jb have hereunto set my 
hand and seal this day of , IHKJ. 

(Name and seal.) 
“ Taken and acknowledgi'd 
by A. Jb party hereto 
tiui day oi , I b ib, ^ 
at , 

“ llefore me, 

“ U C 

“ A master (or master extra- 


ordinary) in Clinncery.” 
'i'he specilication being comideted, it 
only remains to enrol it before 12 o’clock 
on the day of tlie expiration of the time 
allowed in the letters [jatent. All sp<*ci- 
llcalions ani ojk'o to public insj)ection 
upon payment of a sjmdl fee, and hooks 
an' kept at the lk\t(‘iit Oliiee, Serle Street, 
I/nieohi’s Inn, whieli ecnitain a list of all 
patents in force. 'Idlest* hooks may Im 
iaspeeted, by ])ennission of the clerk, 
^vitliont any eliarg *. 

J‘'xf fusion <f 'D-nn of Let tars Vtttcnl , — 
^f a patentee linds ihat tin? time allowed 
liiui by the jiutent is not .sulhcieiit to rc- 
iininevate him for the trouble and expense 
<d his iiivaaitioii and patent, he may apply 
lor an extension of the term. This ust d 
to require a [U'tition to parliament, but by 
tile h b \Vin, 1 Vb c. 8.1, tlie patentee-, 
^tt<T advertising his intention to apply 
for an extension of his patent in the 
muiim r rcipiired by the act, may petition 
the king in council. Any person wishing 
to oppose the extension must enter a 
J-ave::t at the Privy (k)uneil Otiice, ami 
10 petitioner^'fliid eiiterer of the caveat 
jit caveats are heard by their eoiinset 
elore tlie .ludicial (kmimittee, which re* 
poits to the king; and the king is autho- 
i .tf sliall tliiiik fit, to grant new 

c tens patent for the same invention for 
‘ orm not exceeding seven years after 
ttte oxp„..,tion of the first term. The 
ST''”! so iLS to allow 

grant before the conclusion 
the original term, according to 5 & 6 


Wm. IV. c. 8;j ; but this condition is 
somewhat modified by 2 & .3 Viet. c. 67. 
By the 7 & 8 Viet. c. 69, § 2, a patentee 
may obtain an extension of tlie term for 
any time not exceeding fourteen years, 
“ subject to the same rules as tlie extension 
for a term not exceeding sev(*n years is 
now granted under the powers of the said 
act of the sixtli year of the ivign of his 
la*tc majesty” (o & 6 Wm. c. 83). 
'Tliis net contains also other enactments 
applicable to the extension of time where 
patentees have wholly or in part assigned 
their right. 

Seoteli and Irish patents are obtained 
by process similar to tliat described for 
Kngland; the applications however are 
made to the respective law officers of each 
connfry. 

'Idle complicated nature of the pro- 
ci'cdings in obtaining a ])atcnt has led to 
the establishment of a class of persons 
wlio make it their business to obtain 
patents for inventors ; and in case of an 
intricate invention, it is far better for an 
iiivi'iitor to eni])loy one of these “ ^latent 
agents” than to run tlie risk of the errors 
and loss of time whieli may be occasioned 
by his inexperience. 'Idle fee charged 
l>y the clerks of the Patent Otliee, who 
act also as agents, is ten guineas, ex- 
clusive of (he drawings and dt'seiiptions, 
whieli of course vary according to the 
dillicultics of tlie subject; a small sum 
comparatively, when tlie loss of time and 
risk of a faulty title or specification are 
taken info consideratiem. 

Tlie time mvessary for obtaining a 
patent is seldom less than two months, 
and freipiently much longer. 'Idiis is 
justly coiisuleivd a great grievance, as 
the inventor is not secure until the great 
seal is attached, and no reason can he 
assigned for this delay, except that the 
patent passes mmecessarily tlirough a 
Teat numlx*!* of offices. The expense 
als(» is very heavy, and may he stated on 
an average at 120/. for England, ''vitli 5l. 
additional for the colonies, 100/. lor Scot- 
land, and 12r)/. for Ireland. 

It is evident tliat tliere arc many in- 
ventions which will not hear this outlay 
of capital, and the consequence is that the 
mimher of palents is much smaller tlum 
it would be if the «harg .s were less ; and 
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the public lose by this. The inventor, 
if lie procure ii patent, will take care that 
although he may b(‘ the party Lpeonve- 
iiienced at first by the outlay, the public 
shall pay for it eventually ; but if he do 
not take out a patent, he will do all in his 
power to ki‘ep his invcntit)u s(‘cret for a 
longer timi‘ than the patent would have 
allowed. This circuinstanco has given 
rise to much of that jealousy which is so 
apparent among manufacturers ; it has 
materially ri'tardeil the study of th(‘ arts, 
■which are now fenced round with sei*rets 
and difficulties, and has been mainly 
instrumental in causing the great want 
which confessedly exisb^, of men con- 
versant at once witli the theory and the 
practice of m<'chaiiical operations. 

'J'he trutli of these observafmns will he 
admitted by all wliu havt* been iii an\ 
w’ay eoiiuected with manufactures; hut 
if any evidcnca? hi* wanting to convince 
those will) are not, (he small number of 
patents taken out in Eugiand is ipiite 
conelusive. In ls;}7 the number of Kn- 
glisb i>aTei!ts was 2r>t, and that of Scoteli 
lb2 ; the iiunihers in I'rauce aiul Prussia 
were much larger. Mucli has been said 
against he present law' of patent, which 
in our v)[)inion is unfounded in truih. 
There are difficulties eoniu'ctcfl witli tlie 
title and syjecitieation which cannot )K‘r- 
liaps he sniootljeii liy any legislative en- 
actments; hut the olislaeles which the law' 
Las jilaeed in (he way (d’ inventors can he 
easily removed Tlicre is nothing to jm - 
^ent ivateiits being granted in a (piartcr 
of the present time, and at a tenth part of 
the present exjien.-e. Whoatliis is done, 
tile number of jjatciils wall rapidly in- 
crease; talent, wliich is inert for want of 
motive, will he called into action, and the 
workshop will noloiiger he closed against 
the philosophic iinpiirer. 

PATENT LhiTTJhRS. [Tn-rTKRh 
PA'I’EN'I’.] 

PATIORNITV. I Bastard. I 
PATlUAh’Cll. [BisHoe, p. ;f77.] 
PATllK^lANS AM) PJ.KBKAANS. 
[N oni LiTY ; A ( It III A N Laws. | 

i’A'r rPlJNS. I ( .’oe'iHiGH i\ p. 045.] 
PAT lo r N. i A ( > V otvsos ; Brnki-ick ; 
Parish; < ’..t.nt. 

PALPEhlSM. nN..)it TiAWS awd 
Pauperism ; Sj: ttle.m i .> e. ] 


PAWN. rPLKDOK.] 

PAWN BHOKICRS. All persons who 
rcct'ivc goods by way of pawm or pledge 
for the repa}*!!)!?!!! of numey lent thereon 
at a higher rate of interest than live per 
cent, per annum, arc pawnbrokers. In 
pavrning, the goods of the horrow'cr arc 
delivered to the lender tis a security. 
[pLKinn:.] 

Till' l)ttsiue.ss of lending money on 
pledges is in many eonntrii's carried on 
niidi*!* the immediate conti’ol of tlie go- 
vernuiciit as a bram*li of tlie public ad- 
miui'^trati^ ; and wlien* only private 
individuals engage in it, ns iu tliis coun- 
try, it Is placed imdi'r regiihilions. TTii!'' 
iu (Ellina, wlien* ])aw iihi-oKers arc Aery 
niinoTous, Mr. Davis says ( ‘ ( Tiiiiesc,’ 
vel. ii. ]i. -l‘JS) they are undrr .strict re- 
gulations. 

Tlie 12 Anne, stat. 2, c. 1(>, 1ixe<l tlie 
legal rate <d’ interest at 5 j)er cent, per 
annum; hut tin* iiiU'rest which pawn- 
brokers are allowed to cluiige is ivgie 
kited hy a special slatule, the .*)!) f: 4li 
(h'O. 1(1. e. t)‘.). passed 2St]i of .Inly, 

ITiis act lixes the rates ol' int'*ri'^’t ;dlowe<!, 
on goods or eliallels jilaeed in the liands 
of pawnbrokers according to the follo^v’- 
ing scale ; — 

For every pledgi* npoii whieh tliciv 
shall have been lent any sum not excml- 
ing '2s. Vi(L, the sum of :V/.. fo’*’ •'ih'''’ 
during wdiicli tlie said ])h‘dg<' 'diall 
main in paw n not exoreding one calendar 
iiioiitli, and tlie same for i‘verv c;ili‘ii(lai‘ 
month afterw'nrds, inelnding tlu* eiirrcut 
month ill Avhieh such j)lei!gf : halt 1'^‘ 
redeemed, allhougli such nioeth shall rat 
he expired. If there sliall have l>cen lent 
the .sum of .5 n., one penny ; 7.s’. ta/., 'nn" 
penny halfpiMiny ; Ids., two-])ence; I2.v ta '5 
two-penee halfpenny; ir».s‘., tiiree-pcncc, 

1 T.s*. Or/., threc-penee halfpi'iiny : 2<'''''’, Innj' 
pence; and so on progressively' 
proportion for any' sum not excccdiUo 
40.s\ ; hut if exceeding 4d.v. and 
ccediijg 42.S., eight-pence ; if cNcecumn 
42.s\ and not exceeding Id/., alter tlu* M 
of three-pence for (*v(*ry 2 d.s.. hy tla- 
h'lidar month, including th'* 
month, and so on in proportion ^ 

fractional sum. Persons may 
goods Avi thill seven days alter 
pir ilion of the first calendar luwm 
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out paying interest for the extra seven 
davs; or witliiu fourteen days on pacing 
for one month and a half; after Avliich 
time interest is cliarged Ibi* two calendar 


months. 

Pa\vjd)rokers are required hy the act 
to keep hooks in ■which all goods tak(*n in 
pledge must he entere<l and described, the 
Kuu advanced upon them, and tlie name 
and abode of the pli'dger, and whether 
he is a Imnsekt'eju'r or a lodger, "rhey 
male' out at 'du^ time two monoranda of 
i!..se partienlars, one of whieli is given 
to tJie ph dger. This diijiliel^e is given 
gratis in all eases where tlie Mini ad- 
vanced is under ox.; ^\llen it is os. and 
■under K's., one ha*ifpenny is charged; 
Ids ami under 'JOs., om* jimmy ; l/. and 
under 5/., two-jienee ; h/. and np^ards, 
fmr-penee. Articles pletlgual for Mims 
ah()\e os. must he enlert'd in the pawn- 
iii'okir's hooks williin four liours; and 
tliose on whi<.'ii los.iu' npwaids have lu-en 
ad\aueed mint l)e entered in a separate 
hook and mimhered, the first entry in 
CM‘h month eMinmeneing No. 1 'I'he 
ninnlier and description < f the pledge in 
the hooks and on the duplicate eorrespond 
Avitli (Mch otln r. Artieles eaniiot lie taken 
outof jiawti witiionl tin* jirodtietioii of the 
duplieaie, the hohh r of wltieh is assumed 
to he tlie owner; and accordingly dupli- 
cates are often sc'ld by the plmiger when 
ho wants moiicy, .md tlie y tire transferred 
hum one uiiotlier like any other sah*- 
:ihlc article. If a dujilieate should 
lo^t or stolen, till- jv.nvnhroker is nMpiirei! 
to gi\e 0. r^)j , of it to tin* person Avho 
l*<'[)res(*rits liimsidf as the owner of the 


articles pledged, with a blank form of 
aftidavit, wliich must he tilled up with a 
i>UHetneut of the circumstances under 
'ilneli th<‘ original duplicate was lost, te 
^ truth of which deposition an oath 
Jjuist 1)0 made hefon* a magi-sfrat'*. Foi 
us second dnplieute the pawnbroker i.s 
Quilled to demand (ine halfpenny, if the 
^uiu advanced does not exceed hs. ; from 
0 IDs., one penny ; and afterwards hi 
<iuplicir*' ^u’tgjual 

puialty against imlaAvfully pawii- 
^ property of others is he- 
of thp" ^ull value 

pledged ; and in default of 


payment, the offending party may be com- 
iniitcd for three months’ imprisonment 
and hard labour. Persons forging or 
counterfeiting duplicates, or not being 
alilc to give a good acconiil of themselves 
on otferiiig to pawn goods, are liable to 
imprisonment for any jieriod not exceed- 
ing three months. lkiwnl»rokers tw other 
persons buying or taking in pledgt* un- 
tinished gooils, liiii'n, or apparel intrusted 
to others to wash or mend, are to forfeit 
double tin* sum advanced and to restore 
th(‘ goods. The act empowers police otti- 
cers to search pawnbrokers’ houses or 
warehouses ^\hen suspected to contain 
imlinished goods unlawfully pledged, and 
goods imlawfidly jiawiu'd must he restored 
to tin* owner hy the jiaMuhroker. 

All j'awiied goculs are (h'emed forfeited 
at the end of one yi’ar. If redt'cmed, the 
)'awnhrok(‘r must endorse on Ins dupli- 
cate the charge for interest, ami keep il 
in his possi’ssiou fin* one year. Artieles 
oil which sums have Ix'cu advanced of 
IDs. and not exceeding 10/., if not re- 
deemed, must be sold hy auction, after 
being i*x]>osed to puMie view and at least 
two days’ notice having' hi'cn given of the 
sale. The catalogue of sale must contain 
(he name and ahod(‘ of the paAvnhroker, 
tin* mouth in which the goods were re- 
eeixed, and their numluu' as entered iu 
the liooks and on the diqdieate. Pictures, 
prints, hooks, bronzes, statues, busts, carv- 
j iiigs ill ivory and marble, eameo>, intaglios, 

I musical, matliematical, and jdiilosopliieal 
' instrument.-, and china, must he sold se- 
parate from otJier goods, on the tirst Mon- 
day ip .lamiary, Ajiril, July, and October 
in every year. i )n notice not to sell given 
in writing, or in the presi'iiee of one wit- 
ness, from persons liaving goods in ])ledge, 
three months further are allowed luyond^ 
the year for redemption. An aeeount of 
sales of pledges above IDs. must l)e en- 
tered 111 a hook kept hy tlie ])awn])f oker, 
and if articles are sold for more than the 
sum for which they were pUnlgcd, with 
interest thereon, tlu‘ owner is entitled to 
the overpln.s, jf dmuamled within three 
years ath'r the sale. Pawnbrokers' sale- 
books are open to inspection on jiayment 
of a fee of oi..- ptniiiy. The penalty on 
pawnbroivers selling g' hIs Itelore the 
proper time, or injuring or losing them. 
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and not making compensation to the 
owner, according to the award of a ma- 
gistrate, is 10/. They are required to 
produce their hooks on the order of a 
magistrate in any dispute concerning 
pletiges, and are not to purchase goods 
which are in their custody. The act ex- 
tends to the executors of pawnbrokers. 

The Pawnbrokers’ Act prohibits pledges 
being taken from persons intoxicated or 
under twelve years of age ; and by the Me- 
tropolitan Police Act (2 & :i Viet. c. 47), a 
fine of is indicted upon pawnbrokers 
taking pledges from persons undrr the age 
of sixteen. Pawnbrokers are prohibited 
from buying goods between the hours of 
8 A.M. and 7 I’.m. ; or receiving pledges 
from Michaelnias-iiay to T.ady-day before 

8 A.M. or after 8 p.m. ; or for the other 
part of the year, before 7 a.i'I. or after 

9 P.M., excepting on Saturdays and the 
evenings preceding Good Friday and 
Christnias-day, when the hour for closing 
is extt'iided to 1 1 i*.m. They are retpiired 
to place a tal)le of profits and charges 
in a conspicuous part of their places of 
busiiie.ss. 

Pawnbrokers are required to fake out 
'xn aiiriM' l licence from the Stamp Office; 
and, to I'Tiable them to hike in pledge 
articles of gold and silver, a second li- 
cence is necessary, which costs a/. 17^-. 
Those wlio carry on business witliin tlie 
limits of the ohl twopenny-post pay 1 o/. 
a year for their licence, and in other parts 
of Great Britain 7/. The licence 

expires on the 8 1st of July, and a penalty 
of 50/. is incurred if it is not renewed 
ten days before. .\o licence is required 
in Ireland, hut those who carry on the 
business of a pawnbroker must be regis- 
tered. 

In 1888 the number of pawnhrokei*s 
in the metropolitan district was 8»;8 ; 
886 in 1888; and 888 in 1842; in the 
rest of England and Wales the number 
was 1088 in 1838; 1194 in 1838; and 
1804 in 1842; in Scotland the number 
was .52 in 1888; 88 in 18.88; and 1.83 in 
1842; making a total of 1820 eshiblisli- 
monts in )842, A'iueli paid 10, .522/. for 
their Jleeuees, lx sides the licence which 
many of tla la tak( s.ut a.- dt'alers in gold 
and silver. The incr -as . in England is 
to A coobiderable extent ohi jily in places 


where the business of a pawnbroker has 
not hitherto been carried on ; and in Scot- 
land, according to the ‘ New Statistical 
Account,’ the extent of this change is re- 
markable. The business of a pawnbroker 
was not known in Glasgow until August, 
1806, when ail itinerant English pawni 
liroker eomineiiced husinoss in a single 
room, hut decamped at the end of six 
months ; and his place was not sup})li(d 
until June, 1818, when the first regular 
office was estahlislied in the west of Scot- 
land for receiving goods in pawn. Other 
individuals soon entered into the business; 
and the practice of pawning became so 
common tliat, in 182i‘, in a season of dis- 
tress, 2048 lieads of families pawned 7.880 
articles, on which they raised 78o/. 

'rhe capital invested in this hiisim^ss iu 
1840 was about 26,<iOO/. Nine-tenths (»f 
the articles jiledged are redeemed witliiu 
the legal period. (Dr. Clehind’s ‘ ['ornuT 
and Present State of (Basgow,’ 1840.) 
’riiere are no means of ascertaining the 
exact immher of pawnbrokers’ establisii- 
inents in the large towns of England. A 
return of tin; amount and nature of the 
dealings of pawnbrokers would supply 
much valuable evidence of the condition 
and habits of the people. The only retnru 
of the kind which we have seen w as sup- 
plied by a large pawnhroking establish- 
ment at Gla.sgow to Dr. Cleland, w ho n ad 
it at the meeting of the British Associa- 
tion for tin; AdvancenuMit of Science in 
1886. The list comprised the follow'ing 
articles ; — 539 men’s coats, 855 M sts 
288 j)alrs of trowsers, 84 pairs of stock- 
ings, 1980 women’s gowns, 510 petticoats, 
182 wrappers, 123 duflles, 90 pcli.w.S 
240 silk handkerchiefs, 2tl4 shirts and 
sliifts, 60 hats, 84 bed-ticks, 108 pillovt'S 
2t)2 pairs of blankets, 800 pairs of sheets, 
162 bed-covers, 36 table-cloths, 48 uni- 
brellas, 102 Ifihles, 204 watchc.s 2l<' 
rings, and 48 Waterloo medals. It was 
not stated during what period tln'Sj 
articles were received. There were at 
that time in Glasgow above thirty pawn* 
brokers. In tin; manufacturing districts 
during the prevalence of “ strilvcs,” <>*■ 
seasons of commercial embarra.s.srneu j 
many hundreds of families pawn tnc 
greater part of their wearing-appai> 
and household furniture. (Paper re 
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in lbo7 by Mr. Ashwortii, of l^olton, 

‘ On tliL* Pivstoii Strike in 1836.’) The 
boroii^li-reeve of Mancliester stated on 
a late occasion (April, 1840) that a 
clergyman had shown liiin sixty-seven 
pawii-ticlvcts from one family, and he 
said tiierc were thousands in similar cir- 
eunistanccs “ p^oin^rinch hy inch, 'Mu con- 
sei[nenct^ of the stagnation of industry. 
4'lu practice of having recourse to the 
pawnlii’okers on such occ^ions is quite 
a (liH'crent thing from the habits of those 
wlio, “■ on being ]uud tlieir wages on the 
Saturday, are in t)ie habit of taking their 
boliday clothes out of the liands of the 
pa\vi]l>ioker to enable them to appear 
resjM'ctably on the Sabbath, and on the 
MiHiday following they are again pawned, 
and a fresh loan obtained to meet the 
exigencies of their fainili(*s for the re- 
iiiniiider of the week.’’ It is on these 
transactions and on such as arise out of 
the di'sire of obtaining some momentary 
gratilii-ation that the pawnbrokers make 
their large pi’olits. It is stah'd in one of 
the lieports on the Poor-JiUws, that a 
loan of 


o(/., if redeemed the same day, pays 
amnial interest at the rate of 5200 per 
Cent. ; weekly, j)er Cent. 

A(J. 31)00 per cent. • weekly, 650 per cent. 

2600 „ „ 433 „ 

9d.l733 „ „ 288 „ 

lid. l;iu(» _ „ „ 21(i „ 

la a pi'tition presented to jiarlianient 
in is;5i), it i,^ stated, that on a capital of 
6(/. thus emi)loyed (in weekly loans} 
pawiibrokenf make in twelve months 


-'*• ; on 5s. they gain lOs. 4</. : on 

lO.v. tlicy clear 2'2s. ; and on 20.s. 

l^nt in Weekly loans of sixpence, they 
i-norc than double their capital in tweiity- 
K“\en weeks; and sliould the goods 
pav\iKd mnaiii in their hands for the 
erm of twelve months (which seldom 
occurs), they then derive from 20 to lOo 
per cent, 'fhe ‘ Loan Fund Societies,' 
uch are protected by an Act of the 
cgjsiature, and advance small sums 
nUcr la/, at 5 per cent., are of no cl- 
an age to the habitual dependants upc:) 
Ibe l)awn])roker. ^ ^ 

1 ‘ Gazette' is a 

tain \ ^ publication, which con- 
^^iv^^rhsements of sales, and other 


information of use to the trade, amongst 
whom it exclusively circulates. 

The act for the regulation of {pawn- 
brokers ill Ireland is the 28 (ieorge TIL 
c. 43 (Irish statute). It requires pawn- 
brokers to take out licences and to give 
securities; ap|)oints the marshal of the 
city of Dublin corporation registrar of 
licences; directs returns to be made to 
him monthly, upon oath, of sums lent ; 
and allows the registrar a fee of one 
shining on each return. The stamp 
duty on licences amoimb.‘d to 2775/. 
ill 1842. 

In 1837 Mr. Barrington founded the 
Limerick Mont dc Piete, as a means of 
providing funds for the public charities 
of that city, lie erected buildings at his 
own ex{peii.se, and sent competent {persons 
to Paris to make themselves acquainted 
with the mode of conducting the Mont 
de Phde in that capital. A capital of 
4000/. was raised on debentures, hearing 
interest at 6 per cent. ; and the establish- 
ment was opiened on the 13th of March, 
1837, under the control of a committee. 
Ill the course of eight months 13,000/. 
liad been lent on 7(»,0U0 {pledges at a rate 
of interest amounting Up one farthing {per 
mouth tor a shilling, no charge being 
made for duplicates. Six-sevenths of the 
amount advanced was in sums undiT 5&'. 
Four months after the establishment was 
0 {pened, the value of articles redeemed on 
Saturdays averaged about 140/., the in- 
I terest on which amounted to 3/. 3.v. 6(/., 
while the pawnbroker’s charge would 
liavo been \)L Tow ards the close of the 
year 1839 Mr. Piarringtou {puhlished a 
slupit paiM{phlet showing the further pro- 
gress of the instiliitioii. 'I’he capital had 
been increased to 15,350/., and a clear 
profit (pf 1736/. had been realised since 
March, 1837. Small sums arc leiit to 
poor persons of known respectability' of 
characior on their personal seenrity*. 
This plan is attended with valuable el- 
fectb upon the conduct and character of 
the {)o<Pi’er classes. 

In Ap{)eiidix E, ‘ Poor Inquiry (Ire- 
land ),’ there is an acemmt of the Ahas- 
cragii Loan Society, which show's that 
where individuals can be found to super- 
intend the details, the ruinous plan of 
apply ing to pawnbrokers may bei)artially 
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obviated. Tliis Society had borrowed 
720/„ partly tVoiii the eoiiiity Galway 
trustees, whicdi sum liad lieeu tlisposed 
anioiig- 4tM) ixuTovwrs, and no loss had 
oecnrri'd durin^; the two years in wliieli 
tlie Society bad been in operation, ehielly 
in eonse<]nence ot* the attention of the 
Rev. H. Hunt, the treasurer. In the 
evidence taken at an examiuatioji by the 
Coinniissioiiers of Iiapiiry in the eoiiuty 
Leitrim (]>. 9.‘’i) it was staled that then- 
were no pawnbrokers in tli<! barony; but 
a class of men called usurers are to bi* 
met witli in every direction, ‘‘and they 
bind both borrowers and sureties 1»\ so- 
lemn oaths to pmietiial repayment of the 
principal, and of the interest, wbicli is 
exorbitant in ])roportion to the sinalba ss 
of the >snni lent.’’ 'I’he n itness, who was 
a maii:istrate, further stated, that a ease 
had re<'ent]y come befon* ianal (..’Imneiits 
and hiniself, in which a iiian had boimd 
liims(df to pay I2.s. a }v‘ar in tpiart'Mly 
instalments for the use of les. primnpal. 
iSueh facts sliow t!ie exj)ediency of atford- 
ing e\ery micniiraffement to estal)lish- 
ineiits conducted under the immediaU* 
control uf the law. In some iiistancc'j in 
Ireland *''i'.viil)i*okers keep spirit-siioj.', 
under the same roof or in an adjoining; 
house. I’hc Keport just quoted states 
that pe(»ple wei’e bepimiintr to Inst* their 
reluctance to wear the forfeited jwoperty 
of their nei'dibours ; and ino'^t of the 
poor persons examined stutcnl lliat a b.'w 
years ae:o tiiey were ashinmal to iio to tlie 
pawnl)n)k(.‘rs, Imt this J'eclinu ap[)eaivd 
theJi t<i inive I)eeii mneb wa akimed. 'I’lie 
scarcity of capilai in Ireland ixrasions 
many in(li\iduais to have recourse to 
pawnbrokers for purposes nnknowii in 
Knebmd. siu.li as obtainii..,.- I’n,. iiuvins of 
pnrchasin.ii: a, piu or biiviuL’ seed. 

The Mont de i'ieu- is an institution of 
Italian oj'ie in. jM(7NT dk Pii/fk. ] In 
Ubil a ])roject existed for estahlishin;^ 
Monts de Pietci in Eiifilaud. It is ex- 
tremely doubtful wlieth(;r a pubJi** insti- 
tution for lending tnoney <m pledges 
would answer m T>ondon. Many bnmeh 
establishments w(;vid i)C necessary, and 
they \voul(l •ar a ly i (‘ so c'vummically 
conducted . Mie c : Misi n^nls belong- 
ing to [irivute indiviujiab . The rates o*^* 
interest charged by p.- e. .d ^ okers are 


high ; hut the av(‘rage profits of tlieir 
trade ar<; not so great as might be in- 
ferred from a hasty glance at the pre- 
ceding tables, wliicli nevertheless fully 
])rove that having recourse to pawn- 
brokers is an improvi<lent mode of raisiiirt- 
money. It is, however, a great eouve- 
nience to many persons who could not 
raise money for tem]i{)rary j)urpos.cs in 
any other way. Those pawnbrokers wdio 
take out a licence to reeeiv(‘ ])lc(lg(>s in 
g<dd and silser »lo a eoiisiderable anieuiit 
of business in tliat way', and of course 
not with tlu! poorest classes. In is.isu 
company was formed in Loiidoi). e.illed 
the ‘ British Pledge Society.’ whi<di jjv.j. 
pose«l lending money at one-half the 
! rate of interest allowed by the ;',o X 4b 
( Ie<)rge 111. e. 9',*. and '\itlioiil niakijig 
any el;ar;',e for diij)lieales. 'I'his voeii ty 
also pledg<‘d itM'lf to make good -s ii: 
ease <'f lire, fer '\hieli ea-'Oellv pawn- 
brokers are not liable. 4’be liill of ii,- 
(‘()r])oration, al’ter being nmd a first (iiae 
in t!m House of (.'omnions, was abaii- 
doiM'd. 

'I’lu-ia* is a Monf de I'ie'le :•( Abseow 
on a \erv extensive scale, the prtliis of 
wliieh sup])«)rt a t'ornidiing li(.-[)ital. 
'I'bey an- niimenais in Belgium. Prom 
a paper read by liawson VV. b'auMtn iic- 
I fon* the f.ondon Stati'-ticail Society in 
tile foi!o'\ing ajtif ai‘ to ’e ll"- 
terms of the Mont de PieteOf Paris:— 
“ l.oans an* made upon the dejx'sit of 
‘■neii goods as can lie jiresiTved m die 
; .'imoimt of two-tliinls of llieir estiaaitnl 
I \alue; but on gold and siher, four-filtf'S 
of their vahu’ is aihaneed. 'I'lie pivwiit 
rate (»f intei’est is 1 per eeiit. per nioiitli, 
or 12 ])'*r cent, ])er annum. The P:ini> 
estal»lislmn‘nt has generally from 

to tiboaMio ailu'les in its posse-, '■•ioa, aial 

tla* eaj»ilal eonslaiitly onlst.’mding m‘>y 
be estimafed at about .boikbbc/. Hic 
e\]»ense of management Jimoiinfs t(' 1’^'* 
tween <;n e, and f'b c. on each article, 
llie ))rolil.s are wholly <levived fri'in loiini> 
of o francs and npvvard.s. vArtieleS not 
redeemed within the year are sold, suw 
jeet Intu'ever, as in Englaiul, to a claiiii 

for restoration of the surplus, it 
within three years.” , ^ 

'I’he statistical tables jmblislied by t ^ 
Eixiieh minister of comincrcc show t t 



PEDLAK. 


[ 495 ] 


PEDLAR. 


operations of the Mont de Piete of Paris 
and those of tlie large towns in Franee 
during tlic year 18oa. The number of 
articles pledged in Paris in 18.*J:3 was 
l,()f)4,0t'8 ; average sum advanced on 
eacli, 14.V. Hr/. The number of articles 
redeemed was 844,8(11 : on 178,9l;3 ar- 
ticles the interest was paid and the dupli- 
cate renewajd ; rjOjd.ld articles, on which 
the .Mim of .‘hv'JDl/. had been advanced, 
Aver(‘ forfeited, being OTic-lwcntielh in 
number, but less than one-twentieth in 
vulue. 

i i*:(TidAKS, COUKT OF. [Ecclk- 

MASrff'AL (’oiniTS, p. 80 , 4 .] 

PFDLAlu This word is said by Dr. 
Jolnn'on t«) be a. contraetion from ptllif 
(hit hr, formed into a new term by long 
nid familiar nsc ; and a pedlar isdeiined 
l;y him to be ‘‘ one who travels the eoun- 
tiy with small commodities.” The same 
writer deliiies :i />(nt'hr to be “one w4iu 


duties appear to have merely contem* 
plated a means of increasing the revenue ; 
and that this was the object of the legis- 
lature appears from the fact of pawn- 
brokers and others having been also 
required to take out licences. (8 & 9 
Will. HI. c. 25; and 9 cS: 10 AVm. HI. 
C. 27.) 

The provisions by which the licences 
to hawkers and pedlars are now regulated 
an; contained in the statute oo (ieorgo 
III. c. 41. 13y that Act, the collection 

and management of the duties on hawkers 
and pfdlars in Pbigland was given to the 
commissioners for lieeiislng and regu- 
lating hackney coaches ; but this duty' 
has since been transferred to the eommis- 
sioners of stamps by the ".Itli section of 
the statute 1 2 Win. 1\\ e. 22. By 

the provisions of tlu" latter statute, “ all 
the ]K)wers, provisions, regulations, and 
direction.s containcil in the statute oO 


sells his wares by proelaiming lliem in 
tli(‘ .'•treet.” 

The legal sense of baw’ker is an 
itinerant trader, who goes about from 
place to ])lace, <*ai’r}iijg with him and 
selling goods ; and a. pedlar is only a 
hawker ill small wares. In the various 
Jtets of parliammit '' liieli impose duties 
upon them am) regulat<' tlu'ir di-alings, 
they are always liaiirn'l in eonjiinetioii as 
hawkers and prdlae.; and no distinction 
is T.iade hetweeii ilu'm. 

It has been foi more *han a century 
, ' ^’ihnion in I'lngland that the eoiiduet 
et Ir-ule by iiK‘a,iis of lixed t'stablishmentv 

IS ntorc biMiefii.’ial to tin; public Ibau that 
ot itinerant deahrs; and it canmit be 
denied that ihe local trader being better 
mown and more dependent upon his 
character than one who continually travels 
pluc(‘ to place, there is a greater 
sceiirity for t|j^. respectability of Ids deal- 
s' statutes have been 

a( e troin time to time, which require 
pedlars to take out licences 
to specific regulations and 
teo/o ttt’c supposed to pro- 

m tlio resident trader as well as tin 
sonc! uiitair <lealing. These rca- 

aueVul ' subso- 

statutos ^^tws; for the 

centvsi f ongiiially required li- 

ior liawkers and imposed these 


(Icorge 111. c. 41, or any otluT act re- 
lating to the duties on hawkers and ped- 
lars, are to bo enforced by the commis- 
sioners of stamps ; and all the powers, 
pi’ovi>ions, regulations, and direetions, 
forfeitures, pains ami penalties imposed 
liy an} acts relating to the management 
of duties on stamps, so tar as the same 
are applicable to the duties on hawkers 
and pedlars, are declared to be in full 
force and <‘lVeet, and are to be applied and 
put ill exi ciition for securing and collect- 
ing the last-mentioned duties, and for 
j pn-ventiug, detecting, and punisliing all 
framls, forgeries, and other otfeiiees re- 
lating thereto, as fully as if they were 
njieaU'd and specially enacted in ilu; 
statute 1 vS;, 2 Wm. fV". c. 22.” The 
duty of granting licences to hawkers and 
pedlars and eiiforeiiig the bi^v against 
sm’h persmis is now theivtore intiiistcd 
to die eommi.ssioiiiTs of stanqis ; fl!e[).'!r- 
tienlar <‘onditions and regulations muier 
which s: eh licences are to be granted are 
ooiitaine l in the abi've-inentioiKd statute 
:')(» (Jeorge HI. C. 41. 

Before a licence is granted to a person 
dv.iroim of trading and travelling as a 
bavdvcr o.r pedlar, the applicant must 
Tiroduce to the commissioners ot stamps 
ti certificau\ si'oicil by the olficiating 
clergyman ami uvo houscbolders within 
the parish in wdiich he resides, attesting 
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that he is of f^ood character and a fit 
person to be licensed. Upon this certi- 
ficate being given, the commissioners 
grant the licence, which is only in force 
for one year, and the party who receives 
it is subject to a duty of 41. per annum, 
and an additional duty of 4l. per annum 
for each beast if he travels with a 
“ horse, ass, mule, or other beast hear- 
ing or drawing burthen and those 
duties are to be paid at the time of 
receiving the liccnee. The duties have 
not been altered since 1781). All per- 
sons who act as hawkers or pedlars with- 
out such a licence are liable to a penalty 
of r4)l. 

Among otiicr regulations, the liawker 
or pedlar is recpiired hy the Act to 
cause to he written in large legible 
Roman capitals, upon the most conspi- 
cuous part of every pack, box, bag, trunk, 
case, eart, or waggon, or other vehiele 
in which he carries his goods, and of 
every room and shop in which he trades, 
and likewise upon every handbill or ad- 
vertisement givtm out by him, the words 
‘ Licensed Hawker,’ together with the 
number, name, or other mark of liis li- 
cence uid ill case of his omission so 
to do, he is liable to a penalty of Id/. ; 
and every unlicensed person who places 
these words upon his goods is liable tc, a 
pen.ilty to the like amount. A hawker 
and pedlar travelling without a licence, 
or travelling and trading contrary to or 
otherwise than is allowed by the terms of 
his licence, or refusing to produce his li- 
cence wheiT required to do so by in- 
spectors appointed by the commissioners, 
or by any magistrate or p( ace-otficer, or 
by any person to whom he shall offer 
goods for sale, is liable in each case to a 
penalty of Id/. A person having a li- 
cence, and hiring or lending it to another 
person for the purpose of trading with 
it, and also the person who so trades with 
another’s licence, are each liable to a 
penalty of 40/. A hawker or pedlar 
dealing in selling any siijuggled goods, 
or knowingly dealing in or selling any 
goods fraudulently or dishonestly pro- 
cured, forfeits his licence, and is for ever 
afterwards meupacitated from obtaining 
or holdiTig a new licence. By the stat. 
48 Geo. III. c. 84, s. 7, if any hawker or 


pedlar shall offer for sale tea, brandy, 
rum, geneva, or other foreign spirits, to- 
bacco, or simfi‘, he may be arrested hy 
any person to whom the same may he 
offered, and taken before a magistrate, 
who may hold him to bail to answer for 
the offence under the Excise laws. 

By the provisions of the statutes 29 
rieo. III. c. 20, § 0, and also of 50 Geo. 
HI. c. 41, §7, no person coming within 
the description of a hawker or pedlar can 
lawfully, either by opening a shop and 
exposing goods to sale by rt.'tail in any 
place in which he is Jiot a honseliohlcr or 
resident, or by any other ineatis, sell 
goods either by himself or any other 
person by' outcry or auction, under a 
penalty of .5d/. llaAvkcrs were not 
allow'cd formerly' to sell goods in market- 
towns, except on a fair or market day; 
but this i\*striction was done aw'ay with 
by .‘15 (leo. III. e. 91. 

It is further provided by the Isth sec- 
tion of the .50 Geo. III. c. 41, that if 
any person shall forge or counterfeit any 
hawker’s or pedlar’s licence, or travel 
with, or produce, or show ajiy siieh 
forge<l or eounterfeil(*(l licence, lui shall 
forfeit th(? sum of :M)0L Persons who 
hawk fish, fruit, victuals, or goods, wares, 
or manufactures made or manufactured 


by sucli liaw'kers, or by their children, 
are not re(juired to take out a iiceiicc; 
nor are tinkers, coopers, glaziers, gliiin- 
bers, harness-immders, or other persons 
usually trading in mending kettles, tubs, 
honstdiold goods, or harness of any kind. 
(Chitty’s ('ommerciul Jaih\ vol. ii. P- 
1(1.3; Burn’s ./w.s(/ee, tit. ‘Hawkers.’) 


The amount raised by thcsi* lieences 
is too insignificant as an object of re- 
venue. 'I'hey are in facta tax on the 
consumers, like all other licences, 
true policy i.s to let a person sell his 
goods where and how he can. (k)iupe* 
lition will ensure the consumer here, as 


in other cases, the best and cheapest ai- 
tide. The pedlar carries his wares mto 
districts where the people have notacces. 
to the best markets, and thus lie tew 
to correct the dealings of the settled tra( 
He also carries his wares to 
would often not know of the 
them. The hawker is now one o - 
active instruments in Effusing 
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books amoiip: the population, and a large ' 
part of the sale of the cheap periodicals 
is ill his hands, particularly in the north 
of England and in Scotland. Thirty 
years ago, I'h’ancis Horner, writing to 
Dugald Bannatyne, of Glasgow, speaks 
of “that vtu-y reinarkahle traffic in hooks 
round (Glasgow by itinerant retailers.*’ 
The hawker is therefore employed in the 
(iilhisiou of knowledge, and is a great 
beiiefaetor to soeiety, and as such should 
])(> free from all taxes that are imposed on 
lii'.;. ill addition to those which he and 
other dealers pay. 

Aitiduiil (f Ihrcnue from Ifaivlters* 
/Acentrs : — 

Iki'fhiml. 


ISUO 

£ 8,9G8 

1 s:)0 

2 :), 

,.092 

1810 

1 7,898 

IvS-tO 

32, 

,7) 1 2 

1820 

29,2:h: 

18E) 

27 

,100 

18-10 

8c< 

8,284 

illand. 

1840 

0 

,092 

Ilalc j)(iid for tarh lAraicc 
Kiiu^latid. at Xl. at, jfs. at 

Xi'*. 

at A 01. 

1S20 


!) 12 

:5t5 

“i 

18;)1) 

ti(i.‘10 

8:52 

14 

3 

1810 

(;(i2o 

1007) 

:’>o 

2 

184.'} 

479.) 

927 

40 

2 

Scotland. 

1840 
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(>E THE h’E ALM. 

4’his 


term is (‘(jui'-jilont to I’eers of i’ar- 
liainent, that is, those nobleim'n v. bo 
have a seat in the House of Lords. The 
‘ Iieahii,’ tliat i^s, the ‘ l{oiaume,' is the 
Eiagtlom of England. Scotland and 
luiaml have also tludr peers; hut those 
wljo are simjd}' ])(‘er^ of Scotland and 
Ireland are not l>eors of the Kealm, or 
I’itrliament, or Peers of the 
t. iiiiea Kiiigdooi, for all these ex- 

ihing****" ^^^ed to signify the same 

itliout meaning to decide the (lues- 
**^^*^*’' the lords spiritual arc 
tlie realm, the persons 
under tliis description are (lie 
hai’A, ’ ^‘[‘'f’pu'sses, earls, viscounts, and 
feret.o ^^lul this without re- 

for insn!^ ^ accident of age : an earl, 

tiocs not bit or vote in 


the House of Ixirds till he is twenty-one. 
Women may also lie peeresses of the realm 
in their own right, as hy creation, or as 
inheritors of baronies which descend to 
heirs general, hut they have no seat or 
vote ill the house of lords. The wives 
of peers are peeresses. 

On the remote origin of this order, 
and of the jirivileges belonging to it, 
especially that form of a house, in 
which, in concur renee with the spi- 
ritual lords, they consider every pro- 
posal for any change in the laws of the 
realm, and have an affirmative or a 
negative voice respecting it, and of being 
also tbe supreme court of judicature 
before wbom appeal may be made from 
the judgment of nearly all inferior 
courts, gri'at obscurity rests. Tlie ri?- 
ports of the committee of the house of 
peers, which sat during several par- 
liannmts about the years 1817, 1818, and 
1819, on the dignity of a peer of the 
realm, contain a great amount of in- 
formation on these topics, but leave un- 
decided some of the greater and more 
important (piestions coimeCTed with it. 

Every pet*r of the realm, Ixung of full 
age and of sound mind, is entitled to 
take his seat in tlie house of peers, and 
to share in all the deliberations and 
tleterminations of that assenildy. He 
has privilege (perhaps not very distinctly 
(ietiiu'il) of ai'coss to the jicr-son of the 
king or (jueen regnant to advise con- 
j ceriiiiig any matter touching the affairs 
of the realm. If peers of tlu* realm are 
charged with any treason, felony, mispri- 
sion, or iS accessories, they are not sub- 
ject to the ordinary tribunals, but the 
truth of the charge is examined by the 
peers themselves; they cannot be ar- 
rested in eivil eases; they give their 
affirmation on lioiiour when they sit in 
uidginen^ and answer hills in eharict:ry 
upon lioiioiir; hut when examined as 
witnesses they must be sworn. ‘ Words,’ 
SUNS Blaekstone, (Ikiok iii. e. 8j ‘spoken 
in • Iei\ .gat ion ;jpf'i pei-r, a judge, or other 
great officer of the realm, which are 
i-aiicd sat mid him mcujnntum, are licld to 
be still more heinous; and though they 
be* such as won hi not be actionable in the 
ease of a private person, yd when spoken 
in difirracc of such high and respectable 

2 K 
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characters, tliey amount to an atrocious 
injury, which is redressed by an action on 
the case founded on many ancient statutes ; 
as well on behalf of the crown, to inflict 
the punishment of imprisonment on the 
slanderer, as on behalf of the party, to 
recover damages for the injury sus- 
tained.’ 

Peers are tried for niisdemeanois in 
the same way as other people. The 
lords spiritual are also, in all oases, tried 
by the ordinary courts. I\'eresses have 
the same privileges as peers, whether 
they are peeresses by birth, creation, 
or marriage ; but if a peer(‘ss by mar- 
riage marry a commoner, slie loses her 
privileges. 

The crown may at its pleasure create 
a peer, that is, advance any person to 
any one of the live* clasvses ; which is now 
done either by writ or patent. | Hauo.n' ; 
Letters Patkn'i' ; TVoiumtv.] A jx er 
cannot be deprived of the dignity or .any 
of the privileges connected witli it, exee[)t 
on forfeiture of the dignity by being 
attainted for treason or tehmy ; ami 
the digi'ity must descend, on his deatli, 
to others long as there are per- 
sons within the limitation of the 

grant), w'ith nil the priNih*g^es appur- 
tenant to it, usually to the eldest son, and 
t)>e eldest son of that eldest son in per- 
petual .succession, and so on, keeping to 
the eldtist male re[)r(‘seijtative of the 
original grantee. Some deviation from 
this rule of dese('nt, however, lias 
occasionally occur nnl, special clauses 
having been introduced into the jiaU-iil, 
which limit the descent of th<' <ligiiily in 
a particular way, ns in the ca^A* of the 
creation of Edward S< ymour to the* di:ke- 
dom of Somerset, in tin* reign of E«Lvard 
VI., when it was declared tliat the issue of 
the second mari'iage of the duke should 
succeed to the dignity in prefereuee to 
the sou of a former marriagi!. But 
generally, and perhaps universally for 
the two last centuries, the descent of a 
dignity (cases of baronies iix/ee, as they 
are called, being i ( •’' for a moment ex.- 
cluUed} li;e, been to I’lic next male heir 
of the blood of '( <■ per-'Oi; originally 
ennobled ; sotm.tim(“ wi.ii remainders 
to the male heir hi^ father or 
grandfather. j 


The crown has sometimes granted the 
dignity of the peerage to a person, with 
remainder to the female issn(‘ or to the 
female kindred of the grantee and their 
heirs, as in the case of the Nelson peer- 
age. In these cases it has generally 
happened either that the party hail no 
male issiu* to inherit, and that the other 
males of the family Averc also without 
male issue, or that there was already ;i 
dignity inlieritahle by the male heir of 
the party on whom a new dignity was 
conferred to ileseend to his female issue. 
A pension lias aLo sometimes heea 
settled liy Parliament on a jierson, at 
the lime when lu* has hieii made a 
peer; th(‘ pension is grajiied by tie; Par- 
liament on tlu! reeommendalioii of the 
crown. 

'riie peers wlu) possess wliat are called 
baronies in fee, are the descendants and 
representatives of certain old families, 
for the mo 4 part long ago extinct in the 
male liiu*, but wliieh liad in th' ir day 
s(nnmon.s to {)arliameiit as jieers, and 
whose dignity it lias Ixvn a'-Miiiied 
descended lik<* a teiieiui'iit to a danglder, 
if (*nly one daughter and lu'ir, or to a 
(inmlH-r of daughters as eoludrN. A.lieii 
tlu re was no son. If A. die si'ised of a 
Itaroji}' in fee. leaving 1>. a daughter and 
only child, and M. a lirolher, the hiaiiity 
shall inhere in Ik in pn'fercnee to M., 
and shall descend on tlie di*ath of Ik to 
her eldest so]). In <’ase A., instead ol 
leaving Ik his only daughter, '.‘avc 
si-veral daughters, Jk, (k, 1 )., »S;e. aial no 
son, t!ie dignity shall not go to .M., hat 
;imong the daughters; ami since it e’ 
imjiurtieipabU', it is in a manner loyb as 
long as tliose danghti’rs, or issue .b"in 
more than one of them, exist. Ihit 
should those daughters die W'ith only eac 
of them having ieft, issue, and that issta* 
a son, he shall inlu'rit on tlie death oi 
his aunts, 'Phis is what is meant hj fa* 
dignity of a peer of the realm heing 
af/r.ifaiirc : it is tlivided among sevcni 
persons, not one of whom ])ossessing i 
wholly, luuic of them can llieivioic 
enjoy it. f A nr.VANCK. | Put tlie crowR 
has tlie power of determining the al)C}' 
anee; that is, it may declare its 
that some one of the daughters, <>i 
eldest male representative of ^ 
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of tilt* (iLUi^htors, shall possoss the* dig- 
iiity, v'ouhl have been the case had 
tliere been a single daughter only ; and 
in ease of an heir thus entering into 
possession of the dignity, he shall take 
that preeedc-nce among the barons in the 
house of peers Avhich belonged to the 
family of whom he is the representative. 
A f(‘inale Avho is only a eolieir of a 
(‘olM*ir may also In-ne the abeyanee de- 
termined in her favour, as Mas lately the 
'viih !\lr^. Knssfll, now Haroness Di* 
( lirfonl. It is out of this privih-ge of 
llie erown (luit the pivrage eases arisi*, 
of uliieli there are some Ix'fore tlie house 
of lords ill almost every session of par- 
liaim i.f. A party sees ri'uson to think 
that tl erown may lu* indneed to tle- 
teniiiii ‘I'taln alx'janee in ids favour, 
if lie eaii only prov* that he is the n - 
presi'Utalivi* of one of the eoheirs. 4’his 
proof, which is often a troubhsonu- ami 
expensive process, inasnnieh as it may 
Ik* necessary to go hack into tin* four- 
teentli or lifteenth eentury, is to he mad** 
to the satislaetioM of a eonnnittee of pri- 
vilcge-; of the hou*'(‘ of peers, and on the 
cp'orl of i-ueli oommiUee that the elaim- 
lias >h(AMi {iiinseif in a satisfactory 
iianner to h'.* lie- p’eper representative 
'I the ii!oo<l of one of the coheirs ol'one 
1 these ai'.ciriit baronies, the oroM’ii lias 
d lat.' yi ars ol’ten yieldeil to tin* reason- 
hle rcijuist. In fact, Mithout ibis, in a 
'ountry hke ours. Miiere lands often 
|‘’seeii(l to foniale lieir^, it wonhl be 
"Hhailt t(, ]iiAlii(ain a really ancient 
'uhilitv. 


Man) of flu- pc(TS mIk) belong to f 
ng.her orders of nobility have l>aroni 
lee iidi.'rent in them; so that if .* 
cl them, die, leaving a danglit 
Jcnig an only child, and a brother, t 
I’cthcr shall lake tlu* superior title, ai 
'e b:n-o,iy deseeml to the daiiglitir ai 
heirs o( her body. An eldest son 
P‘ei (* 11 ) 0 ) ing a harony and a .superi 
|h*nt) is s()Mu*t;mes ealh'd to the hou 
'hF'<‘>'sm his father’s liaroiiy. AVlr 
Jis doiH*. It is by M’rit of .summo 
ill r P‘'tent of creation (it not beii 
[«ilv^'‘ ^ <-'ciitiou of a new dignity, ii 
don of the son’s posst 

^ haronv 

y IS tuKcn out of abeyance. 


Thus the English portion of the house 
of peers, or house of lords, for they are 
terms used in precisely the same sense, 
are the lords s])iritual, that is, the arch- 
bishops and bishops, and the lords 
temporal, M'ho are of one of the five 
orders (thougli many of the (lakes 
possess (ligiiili('S of the four inferior 
kinds also, and their ancestors may have 
long had seats in that house in those 
inferior dignities liefon* the family 
was raised to the diik(*dom), and these 
an* citlnu’ p(*rs(>ns who liavi? been created 
p(_*ers by the eroM'n- wdio luive been 
admitted into tlie peerage by favour of 
the crown in virtue of tlie determination 
of an abeyanee, or Mdio have inlierited 
the dignity from some ancestor on wliom 
it liad been conferred. 

'riu* fulle.^t information on all points 
connected with the arehteologieal part of 
this subji’ct is to 1)0 obtained from the 
h'cjiorts of tlu* (.’omniittee of the llonst* 
of f.onK iudbri* referred to. Jliograjilii- 
eal aeeoinits of the more emin(*nt of the 
persons who ha\e p i.s>e>scd these dig- 
nities, are to he I’oiind in that very 
Milualde hook, Dngdale’s • Earonage of 
England.’ In 17<>S, Arthnv C'ollins, a 
London bookseller, ]>uhlislied in a single 
xolume, an aeeomit of the jicers then 
existing and llu*ir ancestors, a work of 
great merit. 'The denuuid for it appears 
have been gmit, as it was follo\vi‘d by 
oilier editions in (jiiiek sneeession. It 
ass. lined a higher eharaeter in 1 7.‘M, 
Mheii it appeared in four handsome 
octavo '<)] nines, great additions having 
hem made to every article. From that 
time there has been a sneeession of 
editions, each ])Vofl ssing to he impro^e- 
.ueiits »)!! tlu* iirecedliig, and ( r.eli hriug- 
iiig up the slate of the peerage to (he 
time wh n the M’ork Mas jirinted. The 
liest '»f these, M'hieli is in nine bulky 
oetav(» vohinie.s, Mas piihlislied niider tlie 
snperintendeiiee of Sir Jfgertoii Ihydgos. 
l’'’t a*-' ♦itles ^lecoiiie extinct, and, coll- 
seijuently, the families Inaving them are 
leit out of the peerage-hooks, those M'ho 
'visli to pi^ssess a eoiiijilete aeeount of 
those persons, must procure many of 
the earlier editions of the work, as M(:ll 
as that M’liich, being the latest, will, tbl* 
the luvot part, be called the best. 
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PEINE FORTE ET DURE. The 
“strong and hard pain,’’ wlii(di Is denoted 
hy these words, was a speeies of torlnre 
used by the English law to eoinj^el ])er- 
sons to plead, when charged witli eriines 
less than treason, but amounting to 
felony. It was applicable whenever the 
accused stood mute on his arraignim nt, 
either by his refusal to put himself upon 
the ordinary trial by jury, or to answer 
at all, or by his peremptorily ehall(*nging 
more than twenty jurors, which was a 
contumacy e<[uivaleiit in construction of 
law to actually standing mute. 'J'his 
proceeding dift'erod essentially from the 
torture whieli generally pre\ ailed in 
Europe?, and which, as eonueetod witli 
the royal prerogative, was also practised 
ill England for several centuries, iuas- 
mucli as the object of the prinr fiiie rf 
dure was to force sulimissioii to the 
regular mode of trial prescribed by tin* 
law, and not to compel testimony or the 
eonfession of a e: lme. 

The origin of lliis pra<*tiee is un- 
certain. It appears from I'leta, and also 
fia)in liritton (ea[t. -I'l ), tliat the jmnisli- 
meiit in t’ e reign of lOdwaid I., wlien 
tiie first traces of it appear, e()nsiste<l 
merely of severe imprisonment, Avith a 
diet barely sulhcieiit to j»revent starva- 
tion, until the olVeialer rcjKmti'd <d* his 
contumacy, and consented to put ]iims(.‘lf 
upon his trial. Slioi'tly afterwards, 
Jiowcver, the practice of loading the 
.sutlerer witli wa ights and pressing liim 
to deatii appears to liave Ik-couk* the 
regular course. In tlie ‘ Year Rook,’ N 
Henry lY., 1 (\ bHi), the judgment upon 
pcM'Sons standing mute, as approved hy 
advice of all tlie judges, was “ fliat the 
marshal should put tliem in low and 
(lark cliamhers, naked e.veept alxnit their 
waist; that he should jdaee ujion them 
as mueli Aveight of iron as they could 
hear, and more, so that they should he 
unable to rise ; that lliey should havt* 
nothing to eib but tbc Avorst bread that 
could lie found, and nothing to drink but 
wab r ml ;. 11 from tiie neaiest plu< e to (he 
gaol, exccpi running water; that the. day 
on which tin \ hab oread, tlicy should 
not ha\c Avi;tcr, and e ri.i>(.-a ; and that 
they should lie there liii th(w wmv 
dead.” 'J'b-re in no v jc of any statute 


or royal ordinance, or of any authority 
besides this judicial resolution, to justify 
a change in the mode of proceeding so 
material as to atl'eet tlie life of the party. 
The term by which it was denoted was 
also ehang<‘d fVom prisoue to peine forte 
et dure : and from this period, for more 
than three centuries, until it Avas vir- 
tually :il)()li.s]i(‘d hy thi‘ i>tat. 12 Ueo. 
III. c. 20 (1772), prrssiiK} to deatli con- 
tinued to be tin* regular and lawful mode 
of execution for pm^ons who stood 
Avilfnlly mute upon their arraignment for 
felony, 'riie prt*<s-}ar(l at Sewgato at 
the pres<*nt day retail s its name as de- 
rived from this liarbarous practice. 

lilacdvstone states that the peine forte 
el dure Avas rarely carried into pr.aetici' 
{( \numru( (trios, vol. iv. p. '12S). Jt is 
probalile that it Avas not of iVerpieiit 
occurrence, beeaus(*, with tliis fearful 
punishment for contumacy bid’on* tluir 
<.*yes, men A\oiild naturally, for the most 
jiart (as Ifale say.‘;}, “ hethink themselves 
and ])lead.” It is, liOAVever, n'peatedly 
TUentioned in tlie ^b ar Rooks as an ex- 
isting^ proec(‘ding : it is stated as tho* law 
hy Stauiidforde, (\)ke. Hale, and Raw- 
Kins, in tloMr several treatises on flic 
(.’riminal Raw. and the nmulK*r of the 
roeonled instaiu es in Avhieli it is directly 
or ineideiitaily imoitionod, seem t<» sIhw? 
that it was nineli more prevalent tiuia 
has hceii (‘ominonly supjiosed. 'Ike 
motive of the jirisoner in standing nmte 
ami submitting to this lieavy jumi^lmc'ik 
A(as to save his attaimh'r, ami prevent 
the eorrujition of his Idftod ami eon- 
.seipieiit forfeitun* of his lands in eas(' l-c 
Avas attainted of lelony. hi thi' iMst el 
Henry VI. (1412), .luliana (^uieke, wko 
was indicted for iiigli treason, in sju akini; 
eontemptuous Avords of tlie king, had tkc 
peine forte et (b.ire lieeause slie weuid 
not plead (('roke’s ('/uirles, I lb); 
margin of an imjuisitio post mortem et 
Auiliouy Avrowsmith, in the tblh e 
Eliz. ( 1.7J8), are the words “ Ibvst to 
death ” ( Surtees’s JJistorjf <f 
vol. iii. p. 271); and in I belt Mc.jCJ 
StrangcAvays was tried for Ike murder e 
.John Fussell, before Eord C'liief .las 
GlynV), and, refusing lo plcm*, 
pressoj to (leath in New^gatc. 
l)amplilct which very minutely nart^ 
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tlio particulars of tliis execution, it is 
stated that the prisoner dif*d in about 
eight minutes, many people in the press- 
yard humanely easting stones upon him 
to hasten liis death. (Barringtt>n\s An- 
liiVit Statul(‘s, p. note.) In .still more 
recent times, it aj^pears from the Old 
Bailey J:'essions Papers, that at the 
.lanuary Sessions in 1720 one PhiHi])s 
was pressed fora eonsiderahhi time, until 
lie begged to stand his trial ; and at the 
December Sessions, 1721, Nathanael 
Ihnvs continued under tlu‘ press, with 
200 lbs., for leven minutes, and was re- 
leased upon his submission. Mr. J’ar- 
rington says that he liad been furnidied 
with two instances in the reign of 
(ie<u-ge II., one of wliieli lia}>peni‘d at 
tlivj Sussi'x assi/es Ijefon* Baron '’riioinp- 
son, and the other at (’ainbridge, in 1711, 
vvlien Mr. Jhiron (’a.rtei* was the judge. 
(Barrington’s .{I'ficiit Sfahilcs^ p. jsii. ) 
In lhe.se labu' instanees the was not 

iiitlieted, until b\ direetion of the judges 
the expoiiueiit of :i minor torture had 
been tried, h\ t}ing the euljiril’s thniuhs 
tightly together with strings. It is said 
in Kel^ng’s /iVyxe/s, p. 27, to hu\e been 
the constant practice at Newgate, in 
tile reign 'of ('harlcs IB, that tiie two 
thumbs sheidd he tiid together with 
whipcord, that tlu* pain might compel 
the enlpvlt to ])h ad. 'fiic adoi)tioii of tliis 
course was no tlonht dictated liy meiviiiil 
motives, and was intended by the judg<‘s 
to pn-veor tin* noeessity of having i.*- 
eouro* to the p.iiie forte et dure; I*. it it 
was w-lu)ll,v unauthorised by law. The 
practice was {Inally diseoutiimed in eou- 
seonence of the statuti* 12 (leo. 111. cap. 
-'h wliieh pro\ides tliat every p(*rsoii 
wild sliall slaiul miih* w hen arraigned 
h)r felony or piracy sliiill he convicted 
ol tlie same, aiul tlie .same judgment and 
exe(‘uti()n shall 1)0 awardetl against him 
its if lio liad been com ieted by ven’ict 
or confession. 

PENANCE (ill I.atin, Penitentia) is 

‘-insure or punishment, imposed by the 
ecclesiastical law, hir the purgation < . 
eorrectiou of the soul of an otfeiider in 
Cousequence of some erline of s])iriteal 
eoguizanee committed by him. 'rhu> a 
p. i son convicted of adultery or incest 
v'iis adjudged to do penance in the church 


or market, hare-legged and bare-headed 
in a wdiite .slie(‘t : and >vas required to 
make a public eonfessioii of his crime, and 
to expi'ess his contrition in a prescribed 
form ot W'ord.s. After a judgment of 
penance has been pronounced, tin* ecclesi- 
astical courts may, upon application by 
the party, take off the penance, and ex*- 
change the spiritual censures for a sum of 
money to lie paid and applied to pious 
u.scs. Tliis exchange is called a coimnu- 
tation for penance ; and the money agreed 
or enjoined to lie paid upon such a com- 
mutation may he sued for in the ecclesias- 
tical court. Tile peine forte et dure 
imposed upon a person who stood mute 
on his trial at the common law is often 
inaccurately tt'rmed penance. [Bkink 
Eohte r.r Diuu:.) 

BEN I'l'ENTl A BIES, [Tkaxspokt.v- 

TION.] 

PENSION, a payment, generally 
made annually or at some otlier shorter 
anil regular period. 

Before the reign of Qiu*en Anne, tlie 
kings of England alienated or encum- 
bered their hereditary posse.ssions at 
pleasure. By iln* 1 Anne, c. 7, tlie 
power of burtlieiiing till? re\eiim* of tin* 
crown by improvident grants, to the 
injury of the successors of the throne, 
was materially abridged. Tliis statute, 
after reciting that “ the necessary o.\- 
penses of supporting the crown, or tin* 
greate.M part of them, were formerly 
defrayeil by a land revenue, wliieh liatii 
IVom time to time been impaired and 
diniini.''hed by tlie grants of former 
kings and queens of this realm,"' enacts 
tlu.L no grant of manors, lands, iNc. shall 
he made by the crow n from and after the 
2.“)th of Marcli, 1702, heyonil the term of 
lhiit>-one years, or for tliree lives, re- 
serving a reasonable rent. As thi.s clause 
applied only to tlie land revenue, it was 
eiia-ted by another clause, that no por- 
tion of other hraiiehes of revenue, as the 
excise, jxist-ollice, ^:c., sliould he alien- 
able by the crown lieyond tlie life of the 
reigning king. On tlie Jiccessioii of George 
in., in consideration of the surrender of 
the laigiT branches of the hereditary 
re\einn*, a civil list was settled on 
his majest;, amounting originally to 
.200,000/., and aftei wards increased to 
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000,000/., on which the pensions were 
charged. Tin re were no limits, except 
the (hvil List itself, wdthiii w’hich the 
grant of pensions was coniined ; and at 
various times, w hen debts on this list had 
accumulated, parliament voted con- 
siderable sums (Sir Henry Parnell, in 
Iiis work on ‘ Financial lieform,’ says 
“some millions’’) for their discharge. 
In February, 1 78(i, during (he administra- 
tion of Lord North, Air. Burke in- 
troduced his bill for the better security 
of the independence of parliament, and 
the economical reformation of the civil 
and other establislnnents. In this bill it 
•was recited that the pension lists were 
excessive, and that a custom prevailed of 
granting j)eiisions on a j)rivate list during 
his majesty's i*leasiire, under colour that 
in some cases it may not be expedient to 
divulge the names of persons on the said 
lists, by means of which much secret 
and dangerous corruption may be here- 
after practised. .Mr. Burke pn^posed to 
reduce the Knglis’u pension list to a 
maxinmm of t;o,o()(-'/., hut the hill, as 
pa.ssed, fi.\<‘d it at (i.Vl'*'’/. This act ('22 
Geo. IIl.c. 82) asserted the principh* that 
distress or desert ought to l)e considered 
as regula.ing the future grants of such 
pensions, and that parliament had a lull 
right to be informed in respect to this 
exercise of the [)i-<‘rogative, in order to 
ensure and enforc<‘ the responsibility of 
the ministers of the crown. Mr. Burke’s 
speech on introducing his bill is in the 
third volume of his ‘ Works,’ cd. 181."). 

Uj) to this time tin* Civil List j)ensions 
of Ireland, the j)<‘)isi(,iis charged on tlic 
iioreditaiy revenue.'i of Scotland, and the 
pensions chaiged on the A- per cent, 
rluties, had not been regulated by par- 
liament. 

In Ireland the hereditary rev< imo of 
the crown was ii.‘'ed a.s a nieains of 
political corruption, tlie Engli.sh act 
of I Anne, already cited, not being ap- 
plicable to Irelainl. In a. .speech of .Mr. 
Hutchinson, secretary of .state, made in 
the Irisli Ib asc* of Coniinons, in June, 
1703, he stated the gross animal 

hereditavy ](• venue of Ireland amounted 
to 7C4,(ig7/., redneci! l-y various charges 
to 275,l(''iA o.iiy : tn;0 tie d.i>jH)silion of 
this revenue was in the nards of the , 


king ; that “ his letters and seals were the 
only authority for asing it, and the only 
voucher allow'ed by the Commissioners 
{)f Accounts, and by the House of (k)m- 
mons ; ” and that there was no Board nf 
Treasury executing their functions umhir 
the authority of parliament. I’iie Irish 
parliament, in 1757, h:id come to a 
nnanimous resolution, “ I’liat tlie grant- 
ing of so much of tlie public rev(*ime in 
peii'^ions, is an imjirovident disposition 
of the revenue, an injury to the eiown, 
and delrimmital to the people.’’ The Irish 
pensions tlum amounted to 40,()()()/. ; iu 
two years after the above re.solntion was 
pas.‘'« d, an addition of gc.gioo/. was made 
to them ; and in 1778 they were nearly 
double tile amount at wbieh tluyv stood 
ill 1 757. In 1787 h'ave was refused to 
bring in a bill to limit the amount of 
pensions, and to disable persons holding 
pensions for a ti*rm of years, or during 
pb‘asur(‘, from .sitting and voting in par- 
iiament. Mr. Forhes, who moved thi- 
hill, staled tliat “ it was a practice among 
e<’rtain m(“ml)ers <»f llie lionse to wlioin 
pmisions had lu'cn granti'd, to cany them 
into the marki't and I'xpose tliem for 
sale.” In 170(> Mr. Forl>es again moved 
ri'solutions, stating “ that the Feiision 
l.isf amounted to 101, Ooo/, e.\clMsiv<Mif 
military pensions ; that the ineri'ase ot 
pensions, civil and military, sinei; Fch- 
rnary, 178-t, had been 2!),t)(M)/. ; I'.nd that 
many (»f these pensions liad been granted 
to niemlxTS of ])arlianu*nt during the 
pleasure of tlie crown.” TIuse resola- 
tions wa-re not adopted. In 1 7b’'*, when tho 
whole ])oIicy of the Irisli goveinincnt 
was elianged, among otlua- heiicticial 
ineajures introduceil and recommended 
on the authority of the lord-lieutcnant, 
was a bill to limit the amount of p-i'; 
sious and to increase tlie ri>])onsil)ility 
the Treasury, which wa.s jiassed into a 
law'. By this act (33 (Jeo, III. 

Irisli .«-tatutes), tlie pensions on the Livd 
Li.st in Ireland wau’C limited to StMHiO/-, 
allowing a sum of 1200/. only to ho 
granted in each year, until such n’' 
duction was effected. Grants ho < 
during the ])leasiire of the crown, 
converted into grants for life to tho saino 
partii'S and to the same amomit, 
exempted from the limitations or ^ 
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act. This act effected a surrender of 
the hereditary revenues for tlie life of 
the kinp;, and the principle of appropri- 
ating money by parliamentary authority. 
These restraints on the crown were not, 
however, e(pial in efficiency to those 
contain'd in tlie English statute of Anne. 
At the time of the act .‘i;! Geo. III. being 
passed, tlie Jrisli pensions amounted to 
321,000/., and the amount was not re- 
duced to 80,00(1/. until ISU. Ey the 1 
Geo. IV. c. 1, the Irish Pension List 
liirtlier ri'dueed to 0 ( 1 , 000 /., no 
grants exceeding 1200/. to he made in any 
di(* year until the list W’as so redueed. 

The statute of 1 Anne, having been 
passi'd jirior to the Union, did not affeet 
8eotIatid; and {uMisions w'ere accordingly 
granted liy tlie erowm for life, or for lives, 
ill ])ossossiou or in reversion, without 
restriction in amount, or in the duration 
of tli(; grant, other than the amount of 
file revenues, and tlie claims and hurdeiis 
aln*ady upon them. Ey tlie 50 Geo, III. 
c. 5, tile jiriiieiple of parliamentary iii- 
terfer(Mic(‘ was estuhlislied in n-ferenee 
to the herediiary revei'ues of Scotland, 
the amount oi’ tlie jicnsions was redueed 
to 25,()(U)/., and no more than 8()0/. was 
to be granb d in any one y<‘ar, until such 
rednetioii v.- is elh.eted. At this period, 
the ('i\il List fn^nsions of Seotland 
?mouiii,ed to O'.hOTU/. Ey the 1 (ieo. 
U. c. 1, the hereditary revenues of 
Scotland were placed to the aeeoiim 
of the consolidated I’und. 

(yrlain duties, called the four and a. 
Italt j)er eeih, duties, were not withdrawn 
tieiu the pi’ivate control of the crown 
until i8;]o, wlu n they w'cre surrendered 
by W illiam IV. for his life, tJie pensions 
thon eliargeahle upon them continuing 
|iayai)le. On accession of Kin:; 

^'dhain IV. there was nothing there- 
mre to jirevent the Pension Lists .-f 
England, Ireland, and Scotland Ining 
consol idate'd ; and this W'as effected by 
1 >Vm. IV. c. 25, which al.so made I 
proysion for (liOr reduel ion, on the I 
expiration of existing interests, from an 1 
^mmnt of U5,750/. net, to a future 1 
maximum sum of 75, ()()()/. The Ponsio.. 

l^'^"«bind was at this period 
47 900/ Ireland, 


In 18.‘3() the ministry of the Duke 
of Wellington was overthrown, on the 
question of referring the Civil List 
(wliicli comprises the Pimsion List) to a 
select committee. Sir Henry Parncirs 
motion to that effect being carried by 
2:3;i against 204. 

In Eebiiiary, 18.‘U, in order to define 
with greater precision the class of per- 
sons to whom the grant of pensions 
ought to he confmi'd. Lord Althorp, chan- 
cellor of the cxehecpier (afterwarils Earl 
Spencer), moved resolutions to the fol- 
lowing effect, which were agreed to by 
the House of (.’ommoiis : “ That it is 

the homiden duty of the responsible ad- 
visers of the crown to recommend to his 
Majesty lor grants of pensions on the 
( /ivil LKt, such per.sons only as have just 
claims on tlu* ro^al beiieticenee, or who, 
by their personal services to the crown, 
by the performance of duties to the pub- 
lic, or by tliiur useful discoveries in 
science and attaiiimeiils in literature and 
the arts, have merited the gracious con- 
sideration of their .sovereign and the 
gratitude of their country.” 

On the accession of Queen Victoria, 
in 18.37, the subject of pensions was 
again considered ; and a select committee 
of the House of (kiminuiis, appointed to 
inquire into the Civil List, recom- 
mended— “ That in place of granting 
a sum of 75,(HIU/. for Civil List pensions, 
her majesty should be empowered to 
grant in e\ery year new pensions on the 
Civil Li.st to the ainouiit of 12U0/., these 
|)ensions to be granted in strict con- 
formity with the resolutions of the 
House of Coininoiis, of February, 1834.” 
'Jdiese views were adopted by the House, 
and «*inbodied in the 1 Viet. o. 2, the 
words of the resolution being introduced 
into the Act. [Civil List.] Since the 
:iee».‘ssion of (^ueim Victoria, still greater 
for(a‘ iias been given to tlie spirit of the 
Act, in consequenee of the recommenda- 
tions of a .select eomniittee of the House 
of (^anmons, appointed in December, 
18.37, to inquire how far tlie pensions 
ehavged on the (b\il List, as settled on 
the aceessiun of William IV., ought to 
he contiijued. “ having due regard to the 
just claims of the jiartir and to economy 
in the judilic expenditure.” This com- 
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mittce, after ii searoliiiig iiujulry into the 
merits of each ease on the Pension 1/ist, 
recommended the immediate suspension 
of several pensions, to he rej^ranttsl on 
the responsibility of tlie ^^overnnient, 
should the eireumstances of tin* parties 
render it necessary; otljcrs tliey con- 
sidered sliould det(‘rmin(‘ at an earlier 
period than spei-ified in tin* original 
grant ; and for several pensions, they 
considered it unadvisahle to make any 
futur(‘ provision, that is, that they 
should he no ]ong(‘r paid. In their lh‘- 
])ort, dat(Ml .Inly. IS.'J.v, the committee 
recommended that in the case of all 
future (’ivil I.ist pensions, the reasons 
and motives of tlie grant shanild lx* set 
fortli in the ’warrant of appointineni ; 
that in ])ensions granti'd for services to 
others than tiie individual by whom tin* 
services were rendered, care should he 
taken, if tiuse penvions an* granted for 
younger livc'^, that is. To the sons or 
daughters of tin* individne.l entitled to 
the pension, that no undue iiKU’v'ase of 
charge should he made; and that such 
grants should he avoi<led, e\<‘et'i- nndcr 
very pi'culie.r eireumstances: they reeom- 
inended also tlnd ])i‘nsi()ns for the relict’ 
of (Hstr- -I sliould I'-e granted only on the 
condition of tlieir ceasing when ilie ei.- 
e'.imstanC'-s of the parties no longer re- 
«|nire their contiiinaiici.* ; that all j)ensi(/.is 
‘•lionM be lield liable to dcdue.tion or 
suspension in tine event ol’ tin* parties 
being a[)i;oinled to otlice in tlii* pn])lie 
service; that under no circninstaiu’es 
shonld the men* e(anhination of poverty 
witlj tile h'-redifarv rank of the jwerage 
ho considered as a justification fd’a g:ranl 
of a pension, ddn* commithM* also recom- 
mended lliat, in order to avoid aiiy possible 
(louht or miseoneeption Iiereafter, enaet- 
inents .should he made Mifli resj)ecl fo 
the Irish and Scotch revenue, analogous 
to those of the idnglish :ict of 1 Anne. 

It apj)e:irs from the lieport of the (’om- 
mittec* <)!! Pensions tiiat the charge of 
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Mr. Einlayson, of the National Debt 
Olhee, calculated, in the amount of 
saving which will he tlerived from the 
new system, assuming the ratio of decrease 
to continue as in tin* three previous years, 
and that the averagi* ages of persons to 
whom n'*\v grants of jiensions are made 
will be the same as heretofore : — 

Oltl I’t \c\v I’ciisioii. Total. 
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i)7,r>n) 
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ISP) 
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72,i;5<; 

is:,t 

.‘Jn,7'.)2 

.1 8,2.-):) 

-P),047 

is.is 

l.'hKil 

21,7lli 

.‘14,877 


Mr. FinhiMOM was furnished by the 
(•(unmittoe M ith the ages of Stlfi persons 
in the receipt of pensions ; and in S-JS of 
thes(‘ easi's tiie date of the grant was 
aseertaineil. d’he nieau age at which 
pensions v. ere gninted to males he found 
to he .“.’J, :nul 1o f ‘malc*^ .*h) ; and out of 
every ]<)(»(./. ))a}:ihle, 'J')7/. w:is ]»ai(l to 
m iles a:ul 7 h"*/. to feiii:)les. Mr. Finlay-- 
^on eomphiiiis tli;it “ the females have 
understated liieir ages very eonsidenihly, 
and som.-times with ;i contempt of all 
pr(>!)altility, more tlian one latly liaving 
s*‘l down her age at dlh forgetting tlaiL 
siie li:is heel' foi’i\-fiv(^ }ears in receipt 
of tlje ])e:isiou. and tliis from an aversion 
to ou n tin* ago of -M.” 

'i'Jie t()Ilo’\iiig is a:i aeeomit of th(‘ 
tola! auKuint of pensions granted in e.icli 
\e;ir, ending tiie gtitli day of June, from 
l-sii'.i To l.S:}7 inclusivi*; sotm a ft- r which 


period the 

act l V 
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o})eration. 
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P.'sidcs the p-'iisions on the ("ivil 
the regulation of which at dilferent periods 
has been referred to above, there arc vast 
sums aumially apiu’opriatcd by parha- 
luciit to the payment of pensions of am 
otli'T d'-scription. Thus ev(*ry year the 
:um of about 1 ),()()( i/. was voted on 

m'couut of the jieiisioiiers of (Jielsca 

nos))ital ; t>4r),ni)i!/. to the out-pensioiicrs 

of (ireenwieh; 14S,!)Jt)/. to widows 
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officers of land-forces ; and to officers obtained superannuations, as unfit for the 
in each of the civil departments of the public service, who enjoyed health and 
government large sums are annually paid strength long afterwards, and discharged 
in pensions and superannuation allow- the active duties of life in private business, 
ances. "I’lie half-pay to retired officers lii 18.‘U the treasury established some 
of the navy and army may also be con- very important restrictions relative to 
sidered in the light of a pimsion. In siiperamuiation allowances, which are 
1832 the charge on the j)nblic for pensions, given in a Parliamentary Paper (No. 190, 
superannuations, and Jialf-pay amounted 2iid Session, 1831). 
to Iififonu, p. 20;}, For an account of pensions under the 

4th edit.) “ Tin' operation of the super- j French monarchy the reader may refer 
annuation, the grant of retired allowances, i to the TJiiciiclopaJic iMclhodiqun (section 
tlie naval and military })ensions granted i ‘Finances’). 

for good s(*r\iees, the luaisions granted! PKhMliUY (from the, Latin pvrju- 
by the aj (leorgi* III, c. ba, for persons ’ riuin)^ hy the eoinmon law of England, is 
who have oeeiipied high political olRees, j the oll'enee of falsely swearing to facts 
and tlie pensions for <liploniatie and con- 1 in a judicial proceeding. To constitute 
sular s« rvic('s, have to a great extent : this otlence the party must have been 
supersed«‘d one of the original purposes • lawfully sworn to speak the truth by 
of the Pension J.ist, Tlicse nets have | some court, judge, or officer having coni- 
also substituted a strictly defined and ' peteiit authority to administer an oath; 
regulated svstcni of n'uard. forasAstem and, under tlie oath so administered, he 
wbielMlepended on the arlntrary selection i must wilfully assert a falsehood in a 
of the crown or the rceonuneiidatiou of j judicial proceeding respecting some fact 
the existing government, ex pos( (I to the ! wliieh is material to the subjeet of in- 
hlas of party or pv'rsonal considerations.” cpiiry in that proceeding. In a legal 
I AV/)e/7 ey/ No. 218, Sess. 1838.) ; S(,nse, therefon*, the term has a mueli 
Sir Henry Parnell, in c!iaptt*r xii. of his | narrower import than it basin its popular 
‘ Financial h’efonn,’ shows that there are ! acceptation. A [)ersoii may commit i)er- 
niuny abuses to l)e remedied in refenmee ! jury by swearing that he hcUrns a fact 
esjieeially to sup'-ranmiatioiis. “ Nothing ' to he true wliieli In* hitotrs to he falso. 
(he sir, s') can he inon‘ I'xtravngant ami : It is immaterial w hetlier tlie false state- 
inconsistent with a proper guardianship ' meui has ri'ceived credit or not, or 
of the ]nihlic p.irse than the svstem of, vvliether any injury has been sustained 
salaries ami sujieraiinualions now in o])e- ■ by an individual in conse^jiienee of it. 
ration. Tin* se.huies are so much higher ' 'I’he olfeiice of perjury is a Misdemeanor, 
than tlie} ought i > he, that every otfu-'T ; The history of this offence in the eoni- 
aiid <'lerk has sullieiiait means of inaaing i mon law is entire!} dependent upon the 
a ])r()visi(^n for iiitirmity and old age. 1 history of tlie trial hy jury. When* 
Hut notwitlisianding this fact, as to tlie iH’rjury is meiitioiu'd hy Hraeton ami 
sufficii'ney of salary, in tlie irue spirit i FI- ta, they exclusively allude to tlie 
of profusion, a gr<*at superannuation ’ on'ence of jurors in giving a wilfully 
allowance has been added.” lii 183>0 ' false verdict ; and as the jury app*. ar to 
tnere wa^re nearly one thousand officers ! have been originally merely witnesses, 
in the public service, u'itli salaries of s]>eakiug from their personal knowledge 
'<)()()/. IX iipwanls, enjoying | of the facts, and swoin to sj>Lii/{ the irrili, 

amongst tiiem 2,0(;t:,o74/. ; ami of il ose ; then* misconduct in giving a false^ do- 
there were 213 persons whose salaries | cisiou might he jnslly treated as perjury, 
averaged 4 129/, ; and yet from the pass- |.IruY. j There is no trace in the statutes 
*ag of tlie Snperauimatioii Act iu 1810 or in the reported proceedings of the 
till 183)0, the eliarge for civil su])rraj eoi.rts. of any penal law against perjury 
miatiou was increased from 94,5r)0/. to in witnesses, "as distinguished from that 
480,081/. It was staled in the Third of jurors, earlier tliaii the reign of Henry 
Report of the Finaiici* rommittce (Sess. VHl.: the Oate of the introduction of 
1828 ), that ill not a few eases pci-soii.s the witnc.-^.' S oath to speak the truth, in 
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use at the present day, is unknow^n, and 
no form of ])rocess for securing the at- 
tendanee of witnesses (except where they 
were addeil to the jury) seems to liave 
existed before the reign of J^^Hzabetli. 
[ Jl!RY.] These facts tend to show tliat 
the otfcnci! of perjury has received its 
present delinite cliaracb'r by the corre- 
sponding change in the functions of the 
jury. This clmnge was co)n])lete in the 
time of Sir Edward ( ’oke, as he defines 
perjury nearly in tlie same terms in which 
it is deserihetl in more modern text-books. 
(3 1(13.) 

A defendant in equity is guilty of per- 
jury by false swearing in his answer to 
a plaintitf's bill. Tlie defendant is in 
foct also a witness, for he is bound to 
answer on oatli to the; matter contained 
ill the hill, and tin; plaintiff may read the 
wli(»le or any integral portion of the 
defendant's answer as eviden«*e against 
such d(‘fendant. In the ease of an answer 
in equity, the offence of false swearing 
falls exactly within the definition given 
at the head of tliis article. 

Th(' jitinishnienls of p'‘rjury hy t]i(‘ 
oonnnon law were, discretionary f-iie and 
imprisonment; the pillory, which punish- 
ment was abolished (l)y 1 Viet. c. g.‘>) 
in 1 a. 17 ; and a, pei’petual incapacity to 
give evidence in c(nirts of justice. As 
to the penalties for lY-rjury, see Law, 
CuiMJNAi., p. ‘20r>. There are many sta- 
tutes by wliicli oaths are required as a 
sanction to statements of facts midcr a 
variety of circumstances, and otherwise 
than ill judicial procei'diiigs ; and these 
Statutes fre(jue!!tl} ileelare tliat false 
swearing in smdi eases shall amount to 
perjury, and be punishable as such. The 
Commissioners on Ciiniinal Law Iiavc 
pointed out tia; oliji'ctions to jirovisions 
of this kind, and have suggested a mode 
of rendering the law n])on the .subject 
more precise by drawn ng a line of dis- 
tinction between false testimony in courts 
of justice and false swe^aring to facts on 
other occasions. See Fifth Report^ j»p. 
i!5 and ,30. 

Hy the G William IV. c. 02, de- 
clarations may tjow he .substituted for 
oaths in many exirajndicia] proceedings. 

[OvriT. I 

PBUPLTUATiOX OF TESTI- 


MONY. A party who has an interest 
in property, hut not such an interest as 
enables him immediately to prosecute liis 
claim, or a parly who is in jiossession of 
property and fears that his right may at 
some future time be disputed, is entitled 
to examine witne.'ises in order to preserve 
that testimony, which may he lost hy the 
death of such witnesses before luj can 
jirosecute his claim, or before he is called 
on to defend bis riglit. This is effected 
by such party filing a bill in o(]uity against 
such persons as are lntereste<.l in disput- 
ing his elaiiii, in whieli hill lie juays that 
the leslimouy of Ids witiu’sses may ho 
perpetuated. This is the only relinf tliat 
the hill ])ray.s. If the prayer of tlic hill 
is granted, a commission issues to ex- 
auiiu(‘ the witnesses, whose depositions 
an* taken in the usual way in suits in 
<‘(jtdlv. 'I'he d(‘positioiis, when taken, 
are sealed up and retained in the custody 
of the court whieli grants the commission. 
When they are rtvjuired to h<; inscd af^ 
evidence, tliey can be so used, by per- 
mission of tlie court, by the Jiarty who 
has till'd Ids bill or those win) idaim 
under him, and they can he read hy the 
direcdon of the (*ourt as evidi'iicc on a 
trial at law, if it is then proveil (hat the 
witnesses ar(‘ dead, or tVom any snineiciit 
cause cannot attend. If tin* witnesses 


are living when the trial takes ])kicc, and 
can attend, they must be prodiieed. A 
defendant to sneb a bill nui} join in the 
commission, and may exandm' witnesses 
under the commission, and he is entitled 
to use their dtqiositiojis as evidence in his 
favour at a future trial. { 1 Mer., 434.) 

A hill to perpetuate testimony inav be 
filed hy any person, who has a vested 
iuten'st, how-.wer small, in that thing k) 


vv'hieh In* lays claim, 'riie (larties, 
f<*ndaiits to such bill, are those wlio have 


some adverse interest to the plaintitl. 
FKHSONALTY AM) J'EibSONAL 


FROIMOiri V. IGiiATTin.s.j ^ , 

PbyrrnoN oe hkhit. in the « 

parliament of Gharles L, which met i« 
ir,of;, th(^ Commons refused to grant siip' 
plies until certain riglits and jn iv 
of the subject, which they alleged nj 
been violated, .should have lieeii sideinn J 
recogins(?d hy a legislative enactmen* 
With this view they framed a petition 
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the kinp:, in which, after reciting various 
statutes by which their rights and privi- 
leges were recognised, they pray the li-ing 
“that no ninii be compelled to make or 
yield any gift, loan, henevolenee, tax, or 
sueh-like charge, without connnoii con- 
sent by act of parliament, — that none he 
called upon to make answer for refusal 
so to do. — that fri'emcm be imprisoned or 
detained (udy hy the law of the land, or 
by due pr(H‘ess of law, and not hy the 
kings speeial eonnnand, without any 
cliarge," that persons be not compelled 
to receive soldiers and mariners into tlu'ir 
limises against tbe laws and eustoins of 
the realm, that coinmissions for pro- 
ceeding by martial law be revoked ; all 
vbicb tliey ]>ray as their rights and 
liberties acc<u’ding to the laws and statutes 
ot‘ tlic realm." 

To this petition the king at first sent ] 
an evasive answer: •* 'riu* King willetli 
that right Ik* done aeconling to the l:n\s 
ami customs of tb.c r<*alin, and that tbe 
statutes lie ])ut in due execution, tliat bis 
Kubjeets may have no cause to eoniplain 
of any wrongs or oppressions oonti-ary to 
their just rights and iilierties, to tin* pre- 
servatituj >vhireof lu; holds himself in 
eonseienee obliged as of his ov/n prero- 
g:itiv(‘." 'I'liis answer being rejected as 
unsatisfaeiory, tlu king at last pronounced 
the formal word-' c'.f uinpialilied assent, 

*“ het right be ilone as it. is desired." 
(1 i'ar. I, e. l.) Notwithstanding this, 
howewr.tht* niinistcrsof the crown caus(*d 
the petition to bojn inbd and circulate«l 
with tin* insnllieient answer. 

PKTrr SbUMEANTV. fSHnjnANT.l 

PKW. jl he word pew seldtun occurs 
in writers upon icclcsiastieal law, whv> 
ahnost iiivariahly use the expression 
‘‘ eh u veil seat." 

Ihere wi're no pews in ehiirclies until 
ahoe.t tin* period of the Reformation, prior 
h) which the seats wen* movi'ahle, .such 

cliairs and heiiehes, as we see at tjfi.s 
time in tb(. Roman Oatholic eluirchef. on 
the Lontiiieut. Pefon? that time no cases 
are to he found of claims to jimvs, allliougn 
in the common-law hooks two or three 
claims arc mentioned to scats in a church, 

?‘^*;ticular parts of a seat, which we.*e 
piobuhly moveable benches or forms. 
i>y tlic general law and of common 


right,” Sir John Nicholl observed (in 
Fuller i\ Lane, 2 Add. EccL Utp., 425), 
“all tbe pews in a parish church are 
the comiiioii property of the parish ; 
they are for the use in connnoiL of the 
parishioners, who arc all entitled to be 
seated orderly and conveniently so as 
best to provide for the aecoinniodation of 
all.” i'he right of appointing what per- 
sons shall sit in each scat hchuigs to the 
ordinary (:> fnsl.j 202) ; and the church- 
wardens, who arc the officers of the or- 
dinary, arc to place the parishioners 
according to their rank and station ; hut 
they are subject to his control if any 
com])laint should bo made against them.” 
(IVttman r. llridger, 1 VlalL, .‘>2".) A 
parishioner has a right to a si'at in the 
ehureh without any payment for it, and 
if he has ean.se of eoinplaint in tliis respect 
against the ehnrehwardens, he may cite 
tliciu in the ceelesiaslieal court to sliow 
cause why' they have not seated him 
properly ; and if there be persons occupy- 
ing pews w'ho are not inhabitants of the 
jiarisli, they ought to he displaced in 
order to make room for him. This ge- 
! neral right however of the churchwardens 
as the ollicers of the ordinary is subject 
to certain exceptions, for private rights 
to pev/s may bg sustained upon tin: ground 
of a faculty, or of prescription, whicli 
presumes a faculty. 

The right hy faculty arises where the 
ordinary or his predecessor has granted 
a lieenee or faculty appropriating certain 
pews to individuals. Faculties have 
varied in their form ; sometimes the ap- 
liropriatioii has been to a person and Ids 
family ‘‘so long as they continue inha- 
bitants of a certain house in the parish 
the more modern form is to a man and 
liis family “ so long as they continue in- 
lial)itants of the paidsh" generally. The 
lir^t of these is perhaps the least excep- 
tionable form, (sir J. Nieholl, 2 Add.y 
42(1.) 

A\ nerc a faculty' exists, the ordinary 
cannot again iiucrfcre : it has however 
been laid down in the ecclesiastical court 
that w here a party claiming by faculty 
ceases to ho a parishioner, his right is 
detcrijdn('<l. Sir John Nieholl states, 
“ Whciu w r the occupant of a pew in the 
dod^ of tlic clmrcli ceases to be a pa- 
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rishioner, his right to the* f e\v,ho\vsoi*ver 
founded, and how valid soever during 
his eoiitinuanec in tlu^ parish, at once 
ceases.” (Fuller I.ane, '2 AthL, A'll.) 
The same doctrine has heen saiiclioned 
by the Court of King’s Bench. ( Byerlcy 
Windus, D Btirn.nnd fVr.v.v., IS.) But 
in a case in the (^)urt of Ivvchejjiier, 
chief-haron Macdonald was of a ditferent 
opinion, 'fhe question there was Avhether 
there could lx* in law a prescription for 
a person living out of the parish to 
have a pew in the hod'j of the church, 
and it Mas held tliat there might (Bouslcy 
r. Hay Marti, 1 and /., As pre- 

sci’iption presumes a faculty, these opinioijs 
.seem to he at variance. Where a claim 
to a pCM' is math' hy pn-scription as an- 
nexed to a house, the tpit'stion must he 
tried at hnv. The courts of common 
luM- in such cases ext'reise jurisdiction on 
the ground of the pcM* being an easement 
to tiie lionst* (MaiuMaring v. (riles, a 
Dom. and Aid., ‘hil); and if the cccle.si- 
astieal courts proet'txl to try such pre- 
stu’iption, a proliihition M'onld issue. In 
order t(» support a claim hy prescription, 
oi'i'tfpaiirif must be i)roved, and also n-pair 
td’lhe p(.‘W hy the party, if any has been re- 
quired. ( Pettman r. Bridger, I 
liogei's r. Brooks, 1 'J\ •//., I'll ; Crillith 
f. MattlieM's, .^) 7\ yA, 207.) Tiie above 
ohservations apply to pcMs in the Imdi/ 
of the chin ch. With respect to si ats in 
tlie ehaneel, it is stated in the Ih port of 
the E<a’lesiastieal Commission, page -I'j, 
“ the hiM has not heen settled M'itli equal 
certainty, and great ineonvenieiici* lias 
been c\peri( need from tlie douhts con- 
timied to he cntertaiiu'd. Some are of 
opinion that tlie elmrehMairdeus have no 
authority over jjeMS in tlu; ehaneel. 
Again, it has iieeii said that the rector, 
M'hcther s))i ritual or lay, has in the first 
instance at least a right to tlispose of tin- 
seats; claims have also been set up on 
Ix-half of tlie vicar; the extent of tlie 
ordinary’s authority to remedy any nmlne 
arrangciin-nt M'ith regard to siieh peM's 
has heen (pjostiom-d.” ((Jil).son, 22«) ; 
fh.it., 202; 1 BroM’ii and Cmd., /iV/i., 4 ; 
(iriflitli r. ;•,^att^eM^s, 5 7! //., 2t)8,- 

(diiford r. Wicks, I and Ad., 4!)S ; 
Morgan 7 . ( irtis, ! Man. and Uifl., .‘hsq ; 
3deh r, Bushujll/l i iagg., /Ar. ll>'p.<i 1 1;4.) 


With regard to aisles or isles (wings'! 
in a chnrch, the case is different. Tlx- 
M'hole isle or particular seats iu it nia\ 
he claimed as appurtenant to an ancicMit 
mansion or dwelling-house, for the use of 
the oeenpiers of M^hieh tin? aish? is pn;- 
smned to have been originally built. Iu 
order to conqilete tliis exclusive right it 
is neee.ssary that it should have existed 
immemonally, and that the oM iiers of tlie 
mansion in re.spL'ct of Mdiieh it is claimed 
should from time to time have borne the 
expensi- of repairing that Mdiidi tliev 
j claim a.s liaving lx‘en set up hy their pre- 
decessors. (-4 ///.sV., 202.) 

'riiL* pnrcha''i ng or renting of pcMsin 
chnrehes is contrary to the general eccle- 
siastical hiM*. (Waltri* V. (iiunu-r and 
Drury, 1 Ilagg., ('(/nsist. llcp., .41 }, ;hi( 1 
the ca.sfs referred to in tiu* note, p. ;;i,'J; 
HaM-kins and (’olemaa /*. (’ompeiguc, 1 

r/.ilL, \r,.] 

PcM-rcnts, under the clmrch-huilding 
act-, arc (*xc('ptions to tin? general law; 
ainl Mhere rents are t.aken in jiojxiloii'. 
pl:‘C('s. they ai’e saiutioned hy .special 
acts of parliann-nt. IVv.-rents in private 
uneoiisccrated chapels do not fall under 
the s:ime principle, sueli chapels heir;: 
private j)ropei*tv. 

FIIY.SICI A.\. The first class of me- 
dical jnactitioiu-rs in rank and legal pre- 
cmineiiee is that of tlie physicians. They 
arc ( by statute .‘J2 Il'-nvy VIII.) alloweii 
to jiraetise physic iu all its hrariches 
among M'hicli surgery is ciiunurated. 
'riie law tln-refore jienuits them bufh 1^' 
prescribe and eompnund tln ir medieine.s 
ami to perform operations in surgery a" 
Mell a.s to snpi.-rinleiid them. ’I’iiese pia* 
vileg(‘s are also reserved to llieai hy the 
st;itutes an<l charters relating to tiie .sii^ 
geons and tiie apothecaries. ^ et cir"' 
tom has distlngnishcd the ckis.ses of fh' 
])rofession. 'riie jiraeticc of the p”}' 
sician is imiversally understood, as v*' 
hy th<*ir college as the public, to 
perly eonfiiK'd to the prcscrihiug of 
dicine.s, wiiieli art! t(i he eompoumlei 
the apothecaries; and in so fur supctai 
tending the proceeding.s of the suriio*^” ‘ 
to aid his operations hy prescribing 
is nece.s.sary to the general health o 
patient, and for the piiriKtsc 
acting any internal disease, it wt' 
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ioipossible to enumerate here th<^ lejral 
tjiialilieations reciuired by all tin; diflemit 
Kuropean universities; it will therefore 
he siiHieieiit to lueiilioii those recognised 
ui tlie llritish dominions. 

Ill the university of Oxford, for the de- 
gree of ilaeholor of Medicine, it is neces- 
sary tliat tJie candidate sliould liave com- 
pleted twenty-eight terms from the day 
of inatriculation ; that he should have 
gone through tlie two examinations re- 
«juired for the degree of bachelor of arts; 
that he should have spent at least three 
; cars in the study of his [iroh'ssion ; and 
that he should be examined by the Pe- 
gius l^ixdessor of luedieiiie and two other 
exaniiners of the degree of M.l). in the 
theory and practice of medicine, ana- 
toni}, physiology, and pathology; in ma- 
teria inedi<*a, as well as chemistry and 
botany, so far as th<*y illnstrat(‘ the sei- 
ence of medieine ; and in two at k-ast of 
the following ancient niedieal writei’s, 
viz. liippoerates, (\.*1mis, Aretams, and 
(hdcii. Al'fer taking the <legree of Ha- 
rhelor of MedieiiK', a lieence to practise 
is delivered to (he candidate, under tlie 
‘Aannion seal of the university. 

For the degree of Doctor of Mcdicin<‘, 
tlic candidate is reipiired to have com- 
pleted fortN terms from tin- day of matri- 
culation ; and to recite puhliely in the 
'Schools a dissertaiion upon soiiu* snhjcct, 
to he approved hy the lk*gins Professor, 
to wluini a copy td’ it is afterwards to be 


deen, and St. Andrews, from which last- 
named nniversity a diploma can still 
be ohtaiiied without residence; the regu- 
lations at the others eoiitaiii nothing par- 
ticularly worthy of notice. 

In Ireland the King and (Queen's Col- 
lege of Physicians exercise much the 
same authority as the Ihiglish college. 
The degrees of Pachelor and Doctor of 
Medieine conferre<l hy Trinity (\dlege, 
Dulilin, rank with tlu^ same degrees iv- 
specthely from Oxford and Cambridge, 
and are never given witliout previous 
stiuly ill arts, whieli oecnjiies four years. 
For the degree of M.l). five years must 
have elapsed since the degree of M.P. 
was conferred; the candidate is then to 
undergo a second examination, and write 
and pui)lish a Latin thesis on some me- 
dical subject. 

lly tlie b'nglisli law a pdiysieian is ex- 
empted fn>m serving on juries, from 
serving various ollices, and from hearing 
arms, lie is (according to Willcook, p. 
10.*)) resj)onsihle I'or want of skill or at- 
tention, and is liable to make compensa- 
tion in jiecnniary damages (as far as such 
I can he ileemed a compensation) to r.uy of 
j his patients who may liave ‘fullered injury 
h\ any gross want of professional know- 
ledge on his part. 

In Kngland physicians were onci' 
sometimes rewaialed hy the grant of 
cliurch livings, prebendaries, and dean- 
eries; ami tlie names of some are pre- 


presciited. j served who were made bishops. 'Flie 

At ( 'aiiiiirldg(‘ a student, hebire he A an fee of a physician is honorary, and it 
proccod to tlu- degree of I’aclielor of IMe- i eamiot h, r.-covered by an action at law; 
diciiie, iiiu.4 have entered on his sixth i and every person professing to act as a 
y‘‘ar, have re.>uled nine terms, and have phy ieiaii is pr«'chided from assuming a 
I'asscd (he previous examination: the ditl’erent eharaeter, as that of a siirge»)n 


necessary certilicaics, tS:c. are much the 
-'imie as those rctpiired at Oxford. A 
Doctor of 'Medicine must hi* of five ^eaio’ 
sknuling the degree of M.H. 

^.lice the university of London Ins 
ciiartered, in JN;t7, the degrees of 
^chclor and Doctor of Me<licine, ainomr 
’'t iers, have been conferred there. The 
i^gulutions under which these degrees 
«^'te conkri vd are jirinted in the Loudon 
'University Calendar for 1845. 

!! the degri'e of doctor of 

hy the imiver- 
-s ot Ldinburgh, Chsgow, Aber- 


or apothecary, for the jmrpose ol‘ recover- 
ing his fees, although he may in fact be 
a surgeon or apothecary, or a person wdio 
bad no right to jiracti^e as a ph} dcian. 
It has likewise been deterniim if that a 
custom in the defendant’s nciglihoiirliood 
to pay physicians at a certain rate is iin- 
niaterial, and gives them no greater right 
to bring the action than in places 
I where no such custom is known. (^Will- 
cock, p. .f ) A j)Ii}sician however of 
great eminence may hi? considered rea- 
sonably eiitit'ed to a larger recompense 
than one w ho lias not e ^aal practice, after 
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it lias become publicly understood tJial he 
expects a larger lee; inasmuch as the 
party a{)p]} ing to him must be tiiken to 
have employed him with a knowledge of 
this circumstance. ( Ibid.') 

PHYSICIANS, ROYAL COLLEOE 
OF, was founded through the instrumen- 
tality of Linaere, who obtained, by his 
interest with Cardinal AVolsey, letters pa- 
tent from Henry Vlll., dated in the year 
1518. I’his charter granttMl to John 
Chambre, J'hoinas Linaere, Fertlinand (h* 
Victoria, Nicholas llalsewell, John Fran- 
cis and Robert Yaxley, tiiat they, and all 
men of the same faculty of and in the city 
of London, should be in fact and name 
one body and perpetual community or 
college; and that the same eoimnunity or 
college iniglit }(‘arly and for ever elirt 
and make some [)rndentman of that com- 
munity expert in the faeiilly of medicine, 
president of the same college or eomnm- 
nity, to supervise, obs(‘rve, and govern 
for tliat year the said eolleg(? or eommu- 
iiity, and all ni<*n of the same faculty, and 
their allairs, and also that the president 
and eollcg-* ol’ the same eoinmunit} might 
elect lour cv(.‘ry year, who should have 
the supervision and scrutiny, Nc. of all 
physicians within the pririnct of London. 
The statute ( 11 IK nry \'I1I.) coidiriiRMl 
this chart. ‘P. and furtlicr ordained, that 
the six ixu'soiis alxjve named, choosing to 
themselvc.s two more of the said etimmon- 
aity, should from heiieel’ortli he ealled and 
cleaped elects ; and that the .same ( lects 
should 3 early choose one of tlnun to be 
prcsidimt of tlie .-aid comiuonally ; ami 
then ju’ovidcd tor iho election of others 
to suj^ply the rooms and j»laees of such 
elects as should in future U' void by death 
or utlicrw isc, ^\ hieh was to be made li} 
the survivors of tlie same . leets. J'he 
statute (.‘)2 Henry \’lll.) provides that 
from ihcMcefr)rtli tlie Presideut, (’om- 
inous, and Fellows might yearly, at such 
time as. they should think lit, elect and 
choose lour persons of the .said (’ommon.s 
and F( lion s, of the host h^arned, wisest, 
and n.ust di^ercet, such as they should 
think convc’iie*.', iid hive eyperience in 
the I'av uity of J»il 3 .^^c, to fiarch and ex- 
amine apotbei'arl • ’ v'-'ares, <v:c. IMii.s last 
appoii.tineut i. inflep(aiaeiit of the coii- 
Btitutioa of the body, th r tsous no up- 


^ 1 

pointed being olficers for a special pur- 
pose ; and it has been usual to select for 
this otfice the .same four persons in ivhom 
the goveriiinent of the physicians is re- 
posed by the charter and st;itute of the 
14tli of that king. 

The constituted oflicers then of this 
corporation are the rught elects, of whom 
one is to hi* prcsidv'iit, and four gover- 
nors, who have geiu'rall}'^ ])orne the name 
ofeeiLsors. There is nothing to he ga- 
thi-red from tlie ehartm* or statutes in any 
way teiuliiig to exclude any of the elects, 
except the pn'sident, from the oliice of 
censor; and as no duties an? assigned to 
the elects, except those of filling up tlicir 
own niimhm', eieetiiig om* of ihenisclves 
to he juTsident, and granting testimonials 
to eountiw ])ractitioners, they may he ra- 
ther regarded as candidates for the oliice 
of president than as activi* otliccrs of tlx? 
corporation. Tlie college is hound to 
choose four censors, l<>r the piirpo.se of 
discharging tlie duties eonlitied iu if, 
which are to be executed h} these olH- 
cers. It is also iucmnhent on tin; eleets 
to preserve their nmnher, so liiat tiiere 
may at no time lx* less tlian livi*, includ- 
ing the president, as they would not, aii'-r 
a further reiluetion, he eapahle eithei* of 
electing' a president or eluxislng others to 
iill the Aaeaneies in their own body. 
(\Ville<x*k, (>// /br Jjtu's tin- Miiiintl 
/Vp/c.s'.s/m/, p. :e2.) It i.s evident fliat tlx* 
eliarter so lar in(*orpora(ed all persons ol 
the same faetilt) , of and iii*ar J.ondoii, 
that every p(*rs(>n on tlie o.'jnl (,f Sei>tei)i- 
her in the 1 lUh y ear of the reign of Henry 
VI I J. falling within that description, 
was entitled to he admitted into the asso- 
cialioii. .Suc!i of them as had availed 
themselves of this privilege*, and others 
snhse(jiu*ntly admitted, are the persons dc- 
.‘-erihed by staluti* '.12 Henry VlH. 

‘ (xniimoiis and lM*lh)ws ’ ((luoled in VVill- 

eock, p. I.'i). 1 hit as to tlie persons vylu) 

should afterwards enjoy that distincliou, 
(he original (*harter and all suhseepicnt 
.slatute.s are .silent. James I. ^ 

II. gTant<*d charters to this body. 'I'h^' "1*'^ 
is silent as to the moilt.* (»f coiitiniiinj^ h,* 
hut the eliarter of Cdiarles, alter liinih'’S 
the number of Fellows t<) torly, 
that when a vacancy should occur m t ’U 
number, the reiiiaiiider should elect oii 
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ot’ the most learned and able persons 
skilled yiid experienced in physic, then of 
t}i(?c()nimoiriilty of memhersof the college. 
Kaeh of these; charters seems to have been 
« ranted Avitii a view to the enactment of 
a hill to the same effect, as tlie kings re- 
spectively pledged themselves to give it 
tli(' royal assent. No statute has been at 
aiiv time passed in imrsmince of this pur- 
pose ; and it is Aery eloiibtful liow far and 
jji what niaimer the charters liave Ix'en 
accepted by the college, though they have 
(MMtainlv l»e< u several times acted upon. 
;V;illeoek, p. ;n.) 

The licentiates of the college Avho may 
practise witliiii the ])reeiiicls of London 
and seven niik'S round it were until 
bS.'lb) of three ord('rs, vi/. Ikdlows, ( 'an- 
<ruiales, and mere Licentiaf.t's. 'I'he last 
of tliese classes, generally (leiumiinated 
licenliatv*", are those Avho have only a 
Vn-enee To praet'st' ])hysie Avithin the prc’- 
■incls above* deserilK'd. 'Plie second class 
Mas aboli-^IuMl in lb'h'». 'I’lie llrst class 
are those who liave received that licence, 
blit wlm.-e licence also shows that they 
are admitted to the order of felloAvs. 
'rihs liis'iiee has ot’ten been called a ///- 
bin as if eonl’ers no <legrees, the 
word is not projierly aji])lic(l, according 
to its nu.re strict siguilieation. 


in 18.‘1G, as above stated, but there were 
reseiwed to students then in the uni- 
versities of Oxford and (’amhridge their 
inchoate rights. 

The order of Fellows comprises those 
who are admitted into the I’ellowship, 
community, commonalty, or society of 
the college, 'fhe charter ineoqioiated 
all physicians tlicn legally practising in 
l^iOiKlon, so that each of them av lio thought 
j)roper to aceej)t it became ipso facto a 
member or felloAv ; hut as all future prac- 
titioners, Avithin the precincts of and seven 
miles round tluit city, Avere rccpiired to 
obtain the licence of the college, there 
soon arose two ord(*rs of the profession. 
'^I'he felloAvs attempted by various by- 
laws to limit their oavii miiiiher, but seem 
to have considered the licentiates as 
members of the college, or tlic conmions, 
and tbemselves as i'orming a select body 
tor the piir[)ose of govenannent. ''J'o tliis 
stab* of the society tin* statute .‘bj Ihmry 
\'III. seems to albidt* in s[)eaking of the 
“commons and fellows.’' Tiie charter 
of (..'barles !L expressly notices these 
orders as forming the body of the stx'iety, 
inasniuch as it direebd that iieAv li lloAvs 
should he elected from among the com- 
mons of the society. p. 44.) I’lic 

hv-l:iAvs that fornunlv existed as to the 


Tin* eo'iinioii law liaving given every 
‘iian a right t(* jira'-tise in any prob ssion 
'>r husiiK's in which In* is eompelent, the 
etlccl of 1 1 Henry V’ 1 1 1 . must he taken to 
■ this : i' !i;is lel’i to eviry man his eon* 
nnm law tipht of practising in the p 
‘'■:’Su)ii of piqslc, us ill any other profs- 
■‘^‘011, if eoiii/k-teiit, and lias appointc'd the 
b’”esideiu and eolh'ge to he jiulg^-s oi’ this 


election of fellows liavi* been rt']x.aKd. 
ami liie l<>li()Aving are tin* regulations 
puhlisln'd by authority of liie college, by 
which it is now governed. 

Ilf <iula( i<>n> if the. .lioifal <'ollc<;c <f 
l^hi/sicians tf /snidon . — 'The (kdlege of 
Physician.-;, having for some years past 
fnaiul it necessary from time to tiine to 
niak*’ alliTations in the terms onA\hielj 


<’'>!’hH‘tenev. OVillcoek, p. ;>s.) 'i’he 
inode oi < \aniiuatioii is Avliolly in the 
hscreticu ())• t],(. oolh^o^*, ^^Jlil•h has eon- 
hd(‘(l the i’an.u-diale <lireeti()n of it to tls 
'-‘‘ii.sors. H has lioAvever also appointed 
lat, tlu; faaors of the censors’ ehanihe,’ 

^ lall he op. ii to all felloAvs Avho may tluiiK 
K<'pi'i- to In ])reseii1, and that they in.av 
a vc pavt ill tiu; examination, i.Iioiihl tliev 
niu fit: ami that tin* fellows may Jiavc I 
*'11 0|)pnrtiinity of availing themselves of ‘ 
Us light, It is appointed that all **xami- 
idacc at a court held a. 
cu am regulav intervals. {11, Ul, p. -U.) 'i 
1 C order ol Candidates was abolished | 


it AVould admit candidates to examination 
ami liccnsi* them to jiractise as pli\ ^iejans, 
has reason to believe tliat neither tJic 
eharacti’r nor ohi»‘et of lliosi alterations, 
lior even the; extent of tin* jioweis Avitli 
A\Iiichitis iiivc'Sted, has been fully and 
pnjpei’ly understood. 

"J'Ijc; colhge therefore considers it right 
at this time to make pnhlie a statement 
of the nuxuis w liieli it possesses Avitliin 
Itself of conferring the rank and privi- 
leges of ]*hysic‘.an\m ail those w ho, hav- 
ing had fiK- luUantagc; ol a liberal edu- 
cation, hv*;h jv-ueral and \)VofessionaV, cau 
j»ro\c their ipialilicali' s by producing 
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proper testimonials and submitting to 
adequate examinations. 

Every candidate for a diploma in me- 
dicine, upon presenting himself for ex- 
amination, shall produce satisfactory evi- 
dence, I, of unimpeached moral charac- 
ter; 2, of having completed the twenty- 
sixth year of his age; and, o, of having 
devoted himself for five years, at least, 
to the study of medicine. 

The course of study thus ordered hy 
the college comprises : - 

Anatomy and physiology, the theory 
and practice of pli}sic, forensic niedi- 
cine, chemistry, materia niedica and 
botany, and th<.‘ principles of midwifery 
and siirgery. 

With regard to practical medicine, the 
college considers it (‘ssential that each 
candidate shall have diligently attended, 
for three entire years, the pliysicians* 
practice of some general hospital infireat 
llritain or Inland, containing at least 
one hundred beds, and having a regular 
establishment of pliysicians as well as 
surgeons. 

(.Candidates who have been educated 
abroad will he required to show that, in 
addition to the full course of stmly al- 
ready pt'citifd, they have diligently at- 
tended the plnsieians’ practice in some 
general hospital in this country for at 
least twelve monlln, 

(’andidates who liave already been en- 
gaged in pnietiee, and have attained the 
age of forty years, l)ut have not j)assed 
through tin* complete course of study 
al)ove descrilied, may fmuler special «-ir- 
curnstaiices to Ir* jiidged of by the (\*n- 
sors' Hoard) be admitted to examination 
upon presenting to the censors’ hoanl 
STicii testiiiKuiials of character, general 
and pror(‘ssional, as sliall be .satisfaet(iry 
to tin? college. 

The first examination is in anatomy 
and physiology, and is iindei’stood to com- 
prise a knowledge of such propositions in 
any of th(i physical sciences as have 
reference to flic stnieture and fimetion.s 
of the hmeaii body. 

The second eennination incbides all 
that eelnt.'s to e.'nisos and symptoms of 
diseases, and wii U' ^'er ]) 0 ;-tioi;s of the 
collateral s 'i>aice> ma^ 'igpear to lK*Iong 
to these subjects. 


The third examination relates to the 
treatment of diseases, including a scientific 
knowledge of all tlie means used for that 
purpose. 

The three examinations are held at 
separate meetings of tlie censors’ hoard. 
The I'ica vov.c part of each is carried on 
in I/itin, except 'when the hoard deems it 
expedient to put questions in Kngdisb, 
and permits answ'ers to he returned in the* 
same langunge. 

The college is desirous that all those 
who receive its diploma should have had 
such a pnwious education as w ould imply 
a competent knowledge of (ire(‘k, hut it 
does not cousidiT this indispensable if the 
otluT jjiialifications of the eandidate provi- 
satisfactory; it cannot how'ever, on any 
ae(‘ount, dispense with a familiar know- 
lediie of the f.atin langnage, as eonsti- 
Inting an ess<Mitial part of a liberal ediic;i* 
tion; at the eommeiu'ement llna-efore of 
each oral I'xaminatioi), tlie eandidah* is 
called on to translate rira rorr. into Latin 
a passage from Hippocrates, (kilen, or 
Aretums; or, if In.* declines this, lu* is, at 
any rate, exp<‘ete<l to eonstnie into Kiig- 
lisli a jiortion of the works of Celsiis, or 
SydenlKim, or some other Latin medical 
author. 

In eonneetion with the oral evamina- 
tions, tin* candidate is reijiiired, on three 
separate days, to givi* written answers in 
English to questions on the dilllTiai;. siil- 
jeets enumerat(*d above, and to translate 
in w'riting passages from (ireek or Latin 
I'ooks relating to niedieine. 

'J'lu* qnaliiications requir<*d for Extra* 
l.bM'ntiates, {. r. persons approved tnr 
practising physic out of the eitj of Ivon- 
<lon and sev(*u miles thereof, pursuant to 
statute 14 & lo Henry \I1L cliap. 
sect. .*{, are tin* sanu* as tliose above stated 
for Licentiat(*s or members. 

Those 'who are approved at all tlu* 
exuniimitions I'eei'ive a diploma under the 
common seal of the college. 

The college gives no particular riik'S 
as to the details of previous e(ln(*ation» 
(»r the places \vh»*re it is to he obtained 
It will b(; obvious however, from a 
ference to the eliaractcr and extent or tl^ 
study al)ov<‘ described, the inannci 
which the examinations are conducteu. 
and the mature age of the candidates; 
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allbrding full time for acquiring tlie ne- I 
cessary knowledge, that there will be 
ample security ailorded to the public and 
the profession, tliat none but those who 
have luid a. liln'ral and learned education 
can presume, with the slightest hope of 
sncci’ss, to ottiu’ themselves lor approval 
to the censors’ board ; and as the college 
trusts that, by a faithful discharge of its 
own diily, it can promise itself the satis- 
iaction of thus continuing to admit into 
tli^i' order of lOngiish physicians a body 
of men who sliall do it honour by their 
.]ualilicati(uis, both general and profes- 
sional, it is prepared to regard in the 
same liglit, and mldress by tlie same ap- 
pellation, all who have obtained its (li- 
ploma, wlietherthey havi* gradnated else- 
where or not. 

iMueh enrioiis information respecting 
the anti<piitles of the (’ollege of Phy- 
sicians is to be I’ound in ‘ 'I’he (lold- 
le aded (’ane,’ an amusing and interesting 
little volunu‘ by th<‘ late Dr. Maemichael. 
He tells us ( p. 1:^0) that its very first 
nu‘etings imim tliately after its establish- 
ment, la IS, were held in the liouse of 
l/uiai‘re, called the Stone House. No. a, 
Knight b’ider Stre-et, hieh still belongs 
to the college*. Ahemt the time of tlie 
accession of (hiarles J. tlie eollege re- 
moved t(^ aiiotl er spot, and took a house 
of tli(* dean and < iiapter of St. PanlV, at 
tlie b, fit tom of Amen ('einier. During 
the civil v. ars ilie*ir premises were cou- 
dcuiiied a.s part e)f tiie property of the 
Huireli, and sold !>> public auctioi . on 
which oemasion Dr. llamey became the 
purchaser^ and twei } ears aflerwaieis, lO tP, 
ga\e tliem iu perpetuity to his eeilleagiu s. 

1 he great tire of liondon, ItihO, oouvumed 
the college aiiel tliei whole of the library 
^ith the exception of one himdreil and 
twelve folio volumes, Por the next 
years the meetings of the fellow's were 
generally held at the house of the | re- 
sident, while a new' college was b« ing 
built on a piece of ground that had been 
bought in Warwick Lane. This was 
coinpiet('d in four years, and was opened, 
^ithout any particular ceremony, c a the 
-oth of February, 1G74, under the pre- 
sidency of Heorge Knl. Here 'he 
teilow's continued to hold their meetings 

nl Within a few vears, when (as Dr. 

VOL. II. ^ 


Maemichael says) “ the change of fashion 
having overcome the (janiiis loci,” the pre- 
sent new college, at the north-west corner 
of Trafalgar Sipiare, was opened on the 
2oth of .June, 1 825. 

. PIFPOWDEK COURT [Market.] 
PILLORY. The pillory was a mode 
of punishment for crimes 1)\»^ a public 
exposure of the olfender, used for many 
centurie.s in most of the* countries of 
1‘^urope under various names. In France 
it was called pillurir, and in more recent 
times carcaii : and in (iermany, pramjer. 
It was ab«)li.^hed in Fiiglaiid in the year 
ls;>7, by the slatute 1 Viet. c. 2.‘5. 

Ill modern times the English pillory 
was a woo(l(‘ii frame or screen, raised 
several feet IVom the ground, and behind 
which the culprit stood, supported upon 
a platform, his lu'nd and arms being 
thrust through holes iu the screen, so as 
to he expo.-ed in front of it ; and in this 
position he reniaineil for a deliiiite time, 
sometimes lixed by law, hut usually 
assigned at the discretion of the judge 
who passed the sentcn«*e. The form of 
tlie judgment was, that tin* “defendant 
should be set i/i and iijxoi the pillory.” 
Ill a ease which oceiirred in 1759. an 
uiider-sherilf of Middlesex was lined 
fifty pounds and imprisoned for tw’o 
months by the Court of King’s Heneh, 
because, iu executing the sentence upon 
Dr. IShebbeare, w ho had been eonvicted 
of a political libel, lie had allowed him 
to be attended upon the platform by a 
servant in livery, holding an umbrella 
over bis licad, ami to stand without 
having his neck and arms confined in 
the pillory. (Hurrow’s Jicporls, vol. ii. 
p. 791.) 

I The public exposure of the offender 
as a punishment is liabh* to many ob- 
I j(‘ctions, besides the inequality of its opera- 
tion ; and the efficacy of all punishments 
which merely disgrace the offender, has 
been questioned liy some of the most 
disiinguisbed nu'dern writers on criminal 
law*. (Rossi, 'Jhiitc de Droit Penal, 
p. 483; Hans, Projet de Code Penal 
De/qcj vt'I. i. p. 143.) In consequence 
of the recent direction of public opinion 
to this subject, punishments of this 
kind have been lately expunged from 
most of the nioderu systems of penal 
2 L 
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law in Europe. In England the pil- 
lory was abolished in 18 .j 7, by the 
statute above referred to ; in France, the 
carcan was discontinued upon the re- 
vision of the t’ode Penal in 18.'>2; and 
in the miinerous codes and schemes of 
codes which have ap]M‘ared in the dif- 
ferent states of (jcnnany during the pre- 
sent century, j)unishinciits by pidjlie. ex- 
posure of tlie person or olherwise tend- 
ing generally to degrade the eliaraet(U' 
have l)een omitted. { Entiviirfr fitr Wiir- 
tembrnu Sichsrn, llanNorrr, J>(ub:n, Scv.) 
It is remarkahlc that the Havariau code 
of 1818, which is generally h)undc'd on 
just and enlightened prineijdcs of crimi- 
nal law, and which foniu'd the com- 
inenceinent of llie series of improvements 
which have sinee taken place in Ger- 
many, contains the ohjeetionahK* pro- 
vision that a eriinlnal capitally <’oinieted 
shall, ill certain aggravated cases, un- 
dergo a public ('Xposure ou the prainjci 
for half au hour, previously to his exeeu- 
tiou. ( Stni/'(jrsrt zbi((‘/t f'iir IJairni^ art. ) 

PILOT. I Soil's ; Trinity IIocm:.] 

PIOl'S USb^.S. I UsKs, (hiAKiTAnM:. ) 

P I P F-( ) KF I ( ' I'h oi* more properly tlie 
Ollice of the Clerk of the Pip(‘, a very 
ancient office in the court of Exchequer. 
It was formerly at Westminster, but was 
removed to Somerset House towards tin; 
close of the last century, Avhere tlie 
duties of the office wen; performed, and 
where tlui records belonging to it were 
kept, till the aholitloii of the oHiee of 
clerk of tlie pipe, and witli it that of the 
comptroller of tic |)ipe, by the act 8 K 
4 William IW c. [)'.). Hy that act the 
records wbieii laid IxM-n aceunuilated in 
the perforniaiiee of the duties of this 
office W(‘r(; trairderred to tin; custody 
of the king’s remeniliraiiccr of the ex- 
chequer. 

Tlie biisine.'^s of the office had been 
much reduced hy an act of .52 George 
in., which transferred the inanagenient 
of portions of the land reveniK; of the 
crown to the office of woods and fore-sts, 
and hy acts of 1 tSt 2 (ieorge IV. c, 121, 
and .'5 G(‘o. IV. e. 8s, w liich trunsferreil 
the duly of rceoi’ding what were called 
the I'oj-eign aC' oi)nt>, or those of .supplies 
gi’auted by pariiameri., to the audit and 
tax offiotai 


Still in this office w as made up year hy 
year the record called the great roll of 
the pipe, or more correctly tlie great roll 
of the exehfMiner, in which was entered 
the revenue accruing to the crown in Huj 
different counties of the realm, for the 
charging and discharging the sheritVs 
and Ollier aceoiintants. Of this roll the 
deputy clerk of the pipi; gives the follow- 
ing account in reply to tlie eireular 
questions of the Commissioners on the 
Public Jteeords in 1882; — “ "I’he ancicni 
revenues here recorded were either 
certain or casual. The certain rcvcmie 
consisted of farms, fee farms, castle- 
guard lA'iits, and otlier rents of various 
kinds ; the casual jiari was eonijiosed of 
fines, issues, amereeimaits, rceogui/aiua'S, 
profits of lands ami leueiiieiits, coods and 
chattels reeeiveil into the hands of tlio 
eroun on proei'ss of i-xtents, outlawry, 
diem clansit extremum, and otlier writs 
and proces'cs; wards, marriages, reliefs', 
suits, seigiiories, felons’ goods, deodands, 
and other profits easually arising to the 
crown by virtue of its ])rerog:itive.’’ 
( lifjujrt of ( 'oiiniiissianrrs e/ Piihliv A'fi- 


eo/v/.S 1887, p. 

Of these annual rolls there is a .series 
eonnneneing in the sirond }ear of Kin;.', 
Henry II., in the year of oiir Lord 1I.’)\ 
and eontimied to tin* bn-aking; up <d' the 
ofliee in 18.81. It is justly spoken ot hy 
iVIudox, the author of ‘ 'I'iie History 
of the ICveheqm r,’ a'^ “ a niost 

stately reeonl,’' and it is said that 
no country in lMiro]u; jiossesses aiij 
record that can he e(>mpared ^^ith 'f 
'^Fwo only of tlie.'-'e rolls have been hst. 
It approaches, as we si-e, in anliqiiii}' to 
about seventy years from the date of the 
preparation of the great survey 
England hy the (’onqneror, ktiown hy 
the name of ‘ Domesday Hook, 
abounds with valuable notices of 
lieiTons who are di.stingnislu'd in 
iiistory tlirough flic whole of this period 
and of the transactions of the time, 
corded in every instance by 
teinporaneous hand. 

There is one roll of a still earlier date, 
which has evidently been saved hy 
fortunate chance when the otlier roi J 
the same reign perished. It was 
merly tliought to bo the roll of tne 


It 
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of Henry IJ. ; but the antiquaries of the 
seventeenth century, on an imperfect 
survey of its contents, determined that 
it belonged to tlie fifth year of King 
Steplien. Accordingly it has been re- 
garded ill the olliee as a roll of that 
reign, and as the roll of the 5th of 
Steplu'u it has been repeatedly ipioted 
by historical writi*rs, and especially by^ 
Diigdale, in his ‘ History of the Haronage 
of Knghuid,’ and who, in nunieroiis 
instance's, has referred facts mentioned 
ill it to tlu' lil'th year in tli(‘ reign of 
Stephen. Madvix also often (jnotes it as 
the roll of the htli of Stephen, though 
lie saw enough in it to h'ad him to refer 
it t«> th(' reign of Henry I. This roll 
has Ih'I'h printi'd and ])iihlished by the late 
Commissioners on tin; Fublie Records, 
and iMr. Hunter, one of ‘the sub-com- 
missioners, prefixed to it a disquisition 
on the year lo whieh it belongs, in which 
h(^ has shown tiiat it is the roll of the 
thirty-ilrst year of the reign of King 
Henry thus carrying it baelc into the 
reign of nne of (he sons of the (Vm- 
(pieror, from which sean'ely any national 
record exei'pt this lias descended, and 
removing at onc'* all the great liistorieal 
difficulties whieh have arisen from re- 
ferring it to the reign of his successor 
Stephen. 

"idle ( 'oinmi' sinners on the Piihlie 
Records have printed other portions of 
tile early jiipc rolls, hut the Yolumes 
]iav(‘ ikW been eonqi'eted. 

Ih'side the .'':reat roll, there 


and Avas never consulted, and as 
apiH'ared desirable tliat access should 1 
I'lade easier to it than could he the ea> 
^vhiie it ivinaiiied in the ensUxly « the 
otheers of the exeluMpier, the late ( 'on.mis- 
smnors on the Fuhlic Records directed 
the reu,,j,,.,t of it to the Rritish IMiisaun, 
As to the name of Pipe applied to (hh 
^Jheerand to the great roll of the . -- 
t'hequci-, one oonjeetiire is. tliat the r 
are so calk'd because in form thev iv- 
smijle pipes, another that they ere 
' hsmitted tltrough a certain pipe from 


one room of the exchequer to another- It 
may be considered an undecided ques. 
lion. 

PIRACY, PI RATE (immedia'tely from 
the Latin pirata, and remotidy from the 
Greek TreipaTTjy, whiidi had the same signi- 
licatioii as our word pirate). 

The otlence of piracy, by the common 
law of England, consists in coimnittiug 
those acts of robbery and depredation 
upon the high seas, which, if committed 
upon land, would have amounted to felony 
there. (4 Rlack., 72.) 

Ry statute some other offences are 
made piracy, as by slat. 11 & 12 Win. 
HI. c. 7, if any luitaral-born sub- 
j<‘ct commits any act of hostility upon 
the high seas against others of liis ma- 
jesty’s subjects, under colour of a com- 
mission from any foreign power, or if 
any commander or other sea-faring person 
shall lu'tray his trust, and rim away with 
any ship, boat, ordnance, ainnmnition, or 
gootls; or if he y ields them up volun- 
tarily to a pirate, or oonspin's lo do these 
acts; or if any' person assaults the com- 
mander of a vessel to hinder him from 
lightingiu defence of his ship, or confines 
liim, or makt's or endeavours to make a 
revolt on hoard, he shall for each of these 
olTenees he adjiulged a pirate. The com- 
manders or seamen woundi'd, and the 
widows of such seamen as are slain, in 
an engagement with pirates, are entitled to 
a bounty not exceeding omMiftieth part 
of the value of llie cargo on board, 
\shich is to be etpially divided : and sea- 
men who are woundeil are entitled to a 
pension from Gn'enwich Hospital. 

By the stat. S Geo. 1. e. 21, the trading 
V. ilh known pirates, or furnishing them 
with stores or ammunition, or titling out 
any vessel for that purpose, or in anywise 
consulting, combining, confederating, or 
. orresponding with them ; or tin' forcibly 
hoarding any merchant vt'ssei, though 
without seizing or carrying her off, and 
destroy ing or throwing any of the goods 
overboard, shall be (leemed piracy. (4 
Blacks., 72, 2fl!); and Abbott, 0// J^hippiiig, 
io>, 141, 142, 2.’>'J.) The dealing in 
slaves on the high seas is piracy, and 
subjects a person to transportation for 
life or not leas than fifteen years, or to be 
imprisoned for not exceeding three years. 
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(5 Geo IV. c. 113; 1 Viet. c. 91.) The 
t) Geo. IV. e. 40, for encouraging the 
capture of piratical vessels, provides tliat 
officers, seamen, marines, and others, 
actually on hoard any king’s ship at the 
taking or destroying any piratical vessel, 
shall receive tluj sum of 20/. for eacli 
pirate taken or killed during tlie attack, 
and the sum of .'i/. for eveiy other man 
of the crew, not taken or killed, who 
shall have been alive on hoard the pirate 
ship at the beginning of the engage- 
ment. 

Ponsons guilty of piracy were formerly 
tried before th« judge of tlie Admiralty 
court, but the stat. 2.S Henry X’lH. c. 1.5, 
enacted that the trial should he before 
commissioners of oyer and terminer, ainl 
that the ocnirse of the proeeedings shouhl 
be according to the law of the laiHl. 
Further provision was made with respec't 
to the trial of offences on the high .M?as 
by the statutes .40 (ieo. Ilf. c. la; 4.4 
(ieo. III. 0 . 11.4; 4«i (ieo. HI. c. .54; 
and now, by tlie stat. 4 iSc .5 Wm. TV'. 
0. 3(3, § 22, the trial of offences eom- 
initted on the high seas i.s in the Central 
Criminal (.’onrt. Piracy is in some ca.ses 
puiiislied witli death, in otlmrs by tJ‘ans- 
portutioii. [faiw, (ha.uiNAL, p. ItJO, 
190.] 

PI PATE. 

PIX, TIHAL OF THE. [Mint.] 

PLEHEIANS. [Aoiiauian I.aws.] 

PJ>KD(jlE is a tiling bailed (delivered 
fbr a temporary purpose) as a .‘■eeurity to 
the bailee T receiver), for the performance 
of some engagement on the part of the 
bailor (the deliverer). When the pledge 
is for a debt, more e.specially where it is 
given to secure a loan at interest, it is 
commonly called a pawn. [Paun- 
jsuoKKii.] In bailments the (k'grce of 
care reijuired from the Iiailee varies 
according to circumstances. When the 
bailment is for tlie sole benefit of the 
bailee, he is bound to use the greatest 
care, and is excused by nothing but 
unavoidable accident or irresistible force. 
When the hailinent is for the mutual 
benefit of fiail >r and bailee, the bailee is 
bound to take the .same care of the thing 
bailed as a prudent man usually does of 
his own. When the bailment is for the 
soie benefit of the bador. it is sufficient if 


the bailee keep the goods bailed as care- 
fully as he does his own, however neg- 
ligent lie may be. Different writers on 
the law of b.iilnionts refer the contract 
of pledg(^ to each of these divisions. 
Perhaps the eoritlieling opinions may, to 
a certain extent, he reconciled ]>y’ dis- 
tinguishing between tlie different objects 
which the pledge is intended to secure, 
and the engagements which it is intended 
to protect. First, tin? pledge is some- 
times, though rarely, given for the sole 
benefit of the jiledgee, as wliere, alter a 
contract is eoinpletely made, on«* party 
gives to the otlier a pledge for its per- 
foniiaiiee. Si*eondly, which is the 
ordinary ease*, the pleelge may be for tlie 
mutual benefit of bailor and bailee, 
as in tlie ease of a loan of goods on hire, 
or of money at intiu’cst, aeeomjianied by 
a pawn, in wliieli ease tlie pawn gives 
.security to the bailee and purehascs 
credit for the bailor. I’birdly, the 
pledge' may be givim for tlie purpose of 
obtaining a gratuitous loan of goods or 
of money, or of ‘pnKuirlng some other 
advantage to the bailor only. It Mould 
appear that in tin* fii>t of tlicse 
tliree eases tlu* liailet? would be lia)>Ii‘ f(>i’ 
the eoiisennenc(*s of slight negligence: 
in the second, for tin* eoiiseipience of the 
want of ordinary care; and in the third, 
for gross negligenei* only. 

3iie pb'dgee is bound to ndnrn tlie 
pledge :iml its iiienunents, if any, upon 
being requested so to do, after the per* 
formanee of the engagmnent. 3’liis duty 
is extinguished if the pledge has ceased 
to exist by some cause for wbieh thy* 
pledgee is not ansMcrable. Hut 
responsible for all losses and accidents 
M hieli liappen after lie lias done any- 
thing iiH'onsistent with his <hity 
pledgee, or has refused to <lo his did}. 
When the full amount of the debtordutv 
therefore is teiulennl ami refused, an< 
the pledgi? is detained, the jdedge is a 
the sole risk of the pledgee: it is s<> ' 
the pledgee misuse the pledge. In 
case where the ])ledge has 
injury from liie wronglul act or do ai 
of tlu? pledgee, the owner may 
damages to the amount of the mjuO^ 
an action on the case. Ey 
pledging, the pledger impliedly war 
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that the property is his o\s'n, and such as 
he can rightfully pledge. 

The contract of pledge may ho ex- 
tiiiguislud hy the ])erlbnnance of the 
eiiuageiiHut for uhieli the pledge was 
o-iveii, or hv satisfying the eiigagenieiit 
ill an\’ otlier inanner, either in fact <>r hy 
operation of law, as liy the accejifanco 
of a Iiipher seeiiritv williout an express i 
v,ti]»nlation that the pUnlge sliall eontinue. 

If the engagcineiit, t«) protect wliieh 
the pledge is given, lie not [lerfonned 
within tiie sti[)nlated time, tin; pledge** 
may sell, njion e,i\ing due notice to tiie 
pledgor, if no time be stipulated, the 
jtledpee may give notice that he iVipiircs 
a proni])t, fullilment of tin* engagement, 
tip.on noa-LMn.iiplianee with which lie nuiv 
>ell. 

TIh' pi'-.'-.-ession of the pledge does not 
aiVeet tlu* rigjit ol’ the ])ledgt‘<‘ to euforec* 
perfi-rtnanee of tlie migagmm-nt. unless 
ila-i'c he a special agreement, hy whieli 
lie iias eiigsig* d to rcMirt to the pled/ie 
only, (ji* to h ok to it in the tii>t instanee. 

'riiongli the pledgee may sell, lie caii- 
'lut jqijiropriat*’ tlie ]iiedge to himself 
upon tlie default of tiu* ])ledg()r; nor is 
lie at liliei'ty to me it without the jier- 
ini.ssion of the owner, expressed or 
clearly linplhd. Such an implication 
arises wleai- the article is of a nature to 
he henelitrd hy oi to reijuiiH* being used, 
in which latter ease the ii.*;e is not only 
jn>tilialil *. hiit indispeiisahle to th(‘ dis- 
eliarge ol (he duty of tlie pledg«w . 

oiiiinoilurit s on Lntr of Jhnhmut, ny 
Morey . ) 

As tv) tlu power of an agent to pledg«\ 
^ee 1 ArroK ; ami as to tlie making land 
a security for del)t, s(*e Moutiiack. 

(IhuiiaiO. 'I'he English 
^^ord loiuioiiy boooted a person who was 
aseciiritA (or another; hut it now denof s 
a tiling which is a security, and generalU 
h-'radeht. . ’ e. j 

^hechii t rules of English law' ns to 
nnatgaglng pledging are derived 
• oin the Uoinan law, in which, however, 
^etc IS no distiiietion among pledges, 
'cpciulcnt on the nature of the thing 
a) thing: nune- 

^“inoveahle, cor[)oival or ii.- 

J t of pledge unless it could he tlie 


subject of buying and selling, for th® 
t)<3wcr of selling a pledge was an im- 
portant part of the ereditor’s security. 

A man miglit ])le(lge a thing either for 
Ids own or another person’s dclit. The 
terms used in the Jfomaii law to expres.*; 
pledging, and also the thing pledged, arc 
Pigmis and llyjiotheca. Jt is iwoperly 
hypotiieca, wliere there is a hare agree- 
ment (mula conventio) that a thing shall 
he a security to a creditor for a debt, and 
the thing remains in the pohse.ssion of the 
debtor. I'lie wonl hyiiotheea (cTroOrj^rj ) 
is Greek, ainl denotes a tiling subjected 
to a claim or demand. When the tiling 
was delivered to the creditor, it was 
called Pignus { Isid., G/ n/., v., e. 
and as inoveahle things would, for ob- 
vious reasons, \)e most freipiently de- 
livered, a notion got eslahlished among 
some Pomaii lawyers, aidial hy an absurd 
etymology ( pignus appidlatum a pugno, 
/i/g., .■‘itt, tit. It), s. that the term, 

pignus was applicable only to a pledge 
of moveable things ; and tliis notion has 
also prevailed in modern times, (h’yall 
L\ h’owles, I \'ez.) 'rile true etymology^ 
of pignus seenu to be the same as that 
of pactum. It is generally said that 
liypotlieea eorresjionds to tlie JOnglish 
mortgage, and pignus to pawn or pledge; 
hut tliis is not the case. No ownership 
was transferred hy tlu' Koinan hipothecMi. 
'file term hypothecation in English law 
is still used 1 ) exjires.s the mortgage of 
a shij) or its cargo. 

Original!}, when a man wi.sherl to 
borrow money on the security of a thing, 
la* transferred tliv* ownership c^f the thing 
to the lender hy maneipatio, or in jure 
eessio, sill) lege remaneipatlonis, or siih 
(iduela ; and the borrower could rc cove’-* 
his ownershij) hy iisunceptio ((kiin.s, ii. 
alt, «S:e.) wlu*n tlu* ilel»t was paid, and in 
some other eases also. Ihit this mode ot 
giving security was found to he disad- 
vantageous to the dehior, and nl snjueiitly 
the thing was merely jait into tlie hands 
of the creditor with a power in sale ill 
case the d* ht was not paid according to 
I the agreement ; Ixit this g.'ive tint creditor 
‘ no own TsJiip, and consecpieiilly he had 
no actio in rem against any third person, 
ami therefor ' iiO suflicient seeurity for 
his debt. The pneto . s edict found a 
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remedy for this by giving to the creditor 
areal action, called Serviana actio, against 
any person who was in possession of the 
thing pledged, for the purpose of recover- 
ing it ; and the extension of tliis right of 
action, under the name of tlie tjuasi-scr- 
viaua actio, also called hypothecaria, gave 
to the liy])othcca the full cliaracter of the 
pignus. 

Thus the lionuin law rt'cognised tiu 
pignus, which arose from the contractus 
pigiioris, and the hypotheca, which aiose 
from the pactum hypotheccc. Hut there 
were other cases which in the Homan 
law w’ere considered eases oF pignus. 

The pignus pra-torimn arose when a 
creditor, by a judicial decree, was allowed 
to enter into possession (inittehatur in 
possessionem) either of the whole ju'o- 
perty of a <lehtor or any part of it; hut 
there M’as no pignus till tin.* cr(‘ditor took 
possession. It lias been conjectured that 
this kind of pignus owes its origin to the 
old pignoris eapio. (Gains, iv. 2(1, S:c.) 

There was also the tacit liypotheea, 
which was founded on certain acts. In 
the case of pranlia rustica, the fruits of 
the ground were a pignus to the owner 
for the rent, even if tliere was no agree- 
ment to that etlect, which is a ease of the 
Scotch law of hypothec; and if a man 
lent money for the repairs of a hous(‘, tlie 
building heeame a pignus for the <leht. 

The creditor, though in possession of 
the pledge, could not use it <»r take the 
profits of it uithout a eoiitiaet to that 
effect, whieli was calle<l antieJiresis, or 
mutual use. If he took the profits, he 
had to render an account of lliem when 


an essential part of the contract of pledge. 
Though the creditor was not the owner 
of the thing (dominns), still he could 
transfer (uvnership to the purchaser, a 
doctrine that is only intelligible on the 
supposition that he sold it as the attorney 
or agent of the debtor. Hut the enalitor 
could only sell tlu' thing in ri'spcet of the 
debt for which the tiling Mas pledgvd^ 
and not in respect of oilier del its due to 
him from the tlehtor, though he might 
apparently retain tlu' siirjilns of the sale 
in liis hands as a salisFaetion for such 
other debts. Tlie power of sale Mas to 
he (‘Xercised iiiirsnant to tlie terms of tlie 
contract; and M’hen theri* was no agree- 
ment as to the form and manner rif sale, 
the law' prescrilx'd tin* mode of proceed- 
ing, Mliieh till* creditor was hoinid to 
oliserve strictly. It was onei' nsnal k) 
insert in lh(‘ contract of pledge a Hex 
(VimmisMiria, tliat is. a condition liy 
virtue of M’hieli the filing pledged lieeanie 
the absolute jiroperty of the creditor, if 
tlu‘ money Mas not jiaid at tin* lime 
agreetl on. Hut by a constitution oF 
Constantine (for/., viii., tit. ■{■)) it Mas 
forbidden to iirsert such a clause in liie 
contract. If an v tiling rem:iiij<‘d o\(T 
after .satisr}ing the creditor, it heloi'ged 
to the debtor. 

A thing might he pledged to .several 
persons in |i;ne<‘ession, m1h.)S(* (‘laini.s vn re 
to hi; satisfied according (o (heir piioiity 
in time. Hut theiv U'(*re .some i‘xe(*[»tionS 
to this rule introduced by spi'cial lau'S 
M'hiefi gave a pn-ferenee to certain per- 
sons and claims, iudejicndeiit of tin* order 
of time; and (lie eonstitntiou of Heo g.o^C 


his debtor came to a settlement with him; 
hut he W'as entitled to an allowance flu- 
all iieces.sary expenses laid out on the 
thing pledgid, as, for in.^tallee, for the 
repairs of a Jiouse. 

After tlie time agreed on for payment 
was pa.s.sed, fhc creditor iiail the riglit of 
selling tlie pledge and of retaining hi.s 
debt out of the pi odiic(; of the sale. If 
the produce of the sale was not sufficient 
to discharge the debt, iu* had a ]>ersonal 
action against 'h * debtor fir the re- 
maiiidc r. Origimilly perhajis lu; could 
only have this right of sau* by (‘xpre.ss 
contract, hut snhse.juemly the right to 
nell '^jus distrahendi sire* vendeiidi) was 


a priority to a jiledge mIiIcIi mus eon- 
traeted liy a puhlie instrument (in.strii- 
mentum pnhliee confecfuni), or by a 
private instrument attested hy three wit- 
ne.sses, over every otlu.T ])ledge M’hioh 
was to he jiroved by any oth(*r evideurc. 
'riiis law was intended to prevent frau- 
dulent agrei'inents hy which a pledge 
M'oiild he antedated. 

When there were several e red i tons, he 
who had tlur priority over all was (*nlitle< 
to .sell and pay hiuiself; tin; surplus » 
any, belonged to the creditor wlio Ava 
next in order, and so on till the who 
was exhausted. If a creditor who 
posterior in order of time, wishe( 



PLEDGE. 


[ 510 ] 


POLICE. 


stand in the place of liim who had the 
priority, he could <1() so l)y payinjr him 
iiis debt, and he tlieii occupied (successit) 
the san:c place and Inul the same rifiht as 
the prior creditor. 'Idiis doctrine was 
ioiii]d(‘d on the a:>si^nal)Ie charact(‘r of a 
pledge, for though the pledizee was not 
the owner of tlie thin,*:, and could only 
sell it in tin' manner already incntioiu'd, 
could tran''fcr his interest to an as- 
signee, and eonld (‘ven transfer to a 
second ph‘deer the jus \endeiHli when the 
secoial pledm'i* was excluded from such 
,‘.iiht by s})ecial contrael. ( -tt, tit. 

s. d.) When a sni)se<]nent creditor 
advanced a sum r)f money wldich was 
applii-d to the preservation of the thing- 
jih'dged, l‘or instance, for the purpose of 
repairing a ship, he had a priority (»vcr 
creditors of earlier dale, on the gronml of 
his Ijaving h) Ids loan .secured tlnj thing’. 

lio, tit. •!, s. '’I'he .‘•ame rule, 
jicrhaps soinewhal more limited, ])re\ails 
in our t>\Mi law to money lent on tlu‘ 
seeurity of a sliij). 

As the [tledgt'i- nunained the owner (d* 
the tiling ph'dged, In; could of cour'^c sell 
it, but the ])nreiiaser took the thing’ suhjeet 
to the ]. ledge, 'riie creditor n ho was in 
of a pledge was answerable for 
any dania'. (• that iiefel ii oning to dolus 
or culpa, tiiat is, f-and or neglect, hut he 
was not aiissA .‘fa’ le for unavoidable loss. 

A pledge Mas determined in various 
'■•'k's; b} the deslrnetion of tlie thing, by 
die erenil-))' releasing the d<‘btor, by 
'lelitor i^a^ing the debt, and in e i,-r 
wa}s, \\ b,-.i th(* debtor oiVered tlie 
money to ids creditor. In- was entitled ti) 
huvi' (lie pkdge restored to him. 'Phis 
n.ight 1),* obtained by an actio pigiio- 
i‘itieia, Mldeh wa.'. an actio in personam, 
^ii'l also lay for damages done to or sus- 
tained by t'lo tiling, or for the surplus d’ 
tbe money if the iiledge had hi’tui sold by 
t a: creditor, ''fhe creditor liad v contra .da 
pjgnoratieia actio ag;iiiist tlie ilehtor for 
expenses iiioiirred as to the pledge, tor 
‘'»>iy fraud in thematt(T of the pledgi*, as 
passing oil base lor better metal, and in 
BOme other eases. 

tr ^'^^***"^^* Pledge's lias been 

ea cd by various writer.s atgr(‘at long.ii. 
in view' of it i.s contained 

:»niikmauii’s ‘ Iiistitulioiies Juris Ko- 


mani,’ Slesviei, 1822 ; in Marezoll, ‘ Lehr- 
biieli der Instit. des lidin. Ixechtes,* Leip- 
zig, 1830; Puclita, (.^ursiifi der 
tioneu, ii. (19:1, first ed., Leipzig, 1842; 
and in Ayliffe’s ‘ Law of Tledges or 
Ihnvns,' London, 173’2; .see also ‘Dig.,* 
20, tit. 1, .ke.; 13, tit. 7; ‘Instit.,’ iv., 
tit. (1; ‘Lod.,’ 8, tit. 1 See. 

PlddN ILOTENTlAPtY. [Awuassa- 
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PLOITGTTP.OTE. [("ommon, rnonTS 

Ol’.j 

PO.XGllING. [(Luii^ I.AWS.] 

iniLK^E is that department of govern- 
ment which has for its object the safety 
and peace of tlie cominnnity. 

Its primary Jibjeet is tlie prevention of 
crime and the pursuit of otfenders ; hut 
the police system also servos otlier pur- 
po.M'.s, such as the siip[)ression of inendi- 
c.nicy, the preservation of order in great 
thoronghfare.s, the removal of obslructions 
and nuisances, and tin* enforcing of law.s 
which relate to the public liealtb. 

In the Anglo-tdaxon i>ci'iod tlie sheriff 
of each eomil\, chosen l)y tlie freeholders 
j.n tlie folkmote, was the ehit*f otlicer for 
the conservation of the peace; and in his 
half-yc'arly v i.''itations to eaeh hundred in 
the eonnly, he imjnired whether tliere 
was an} relaxation in (lie etlieiiMiey of 
the means lor etleeting this (.)bji‘et. The 
hundred originally eonsisti'd of ten divi- 
sions, each eontaining ten fn'idiolders, 
nuitnally pledgc-d to H'press delimimmeies 
within their di^triet. All males above 
(Ik* age of twelve W(*re obliged to apjiear 
at the sb •riiV's visitation, to stab* the dis- 
trict to which tliey bidonged, anil to ho 
sv. ovn to k('ep the pi-aec. Om* out of 
every ten fri'eliolders had prectdeneyof 
his eoinjianions, and the m hob* were 
hound to bring delimpienis to ju>licc 
Mithin thirty days on }Kdn of b-eini; them- 
selves rrable to penalties. 'I'he iH^jinla- 
tio:i was thinly scattered ; every man 
w.is known to his neigbboni’s ; and no 
man could dep;u t from his dwelling witli- 
ont the e«)nsent of bis li-I low -pledges; 
and the conscni of the sheriff was iieccs- 
i snry to enable a man legall} to go out of 
his own county. No man could enter a 
iieighbouJiood w ithout being nrognised 
as a s janL. r ; and if there w as any sus- 
picion, a liac and cj ' was raised if the 
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Ktraiigei* could give no good acc*«‘iiiit of 
himself. [Hl k and C'liv,] 

After the Conquest, tlie adYautne:es of 
the system Avere recognised hy several of 
the Norman kings, partioularly hy AVil- 
liam T., and by Henry I. in the early 
part of his reign. ’William 1. ordereil 
that every freeman should be under 
pledges, and Henry T. that vievs of 
frank-pledge should be taken in order 
that none iniglit escape resj»onsibili!y. 
Hut a groat innovation was made in tlu* 
Anglo-Saxon system, ^^■]u‘n tin* sherilf, 
instead of being t*lect(‘d by the fr(‘c- 
lioldcrs, was appointed directly by the 
king; and the sheriff’s “tourn,” or half- 
yearly visitation, was soon neglected. 

Wlien Henry I. instituted the oiliee of 
justiccs-itinerant, the functions of the 
sheriff became of still less imp(»rtance. 
Hy the sfut. Merton, e. 10, pass( d 2nth 
Henry ill. freemen uho owed 

suit to the county or l)un(lre<l court were 
allowed to appear by attorney. TJie stat. 
Marl., c. 10, c. Jl, passed in the 
Henry HI. dispensed with the 

attendance of tin* bai’onage and clergy at 
the sheriff’s court unless their att<*i!(lanc" 
wms specially required; and it uho pro- 
hibited the jnstic(‘s-itiii('rant from amer- 
cing townships on lu’count of persons 
above the age of twelve; years not liaving 
been sworn in pledges for ken-ping the 
peace. Hy these various m('a''Ures the 
ancient system was gn-atly impaired; 
and the new laws whieli were in(rod\iced 
from time to tinu; for the j)urpose of re- 
pressing crime do not scejii to have heen 
very suecessfid. In Ig77, nine years 
after the passing oi' the statute of Marl- 
borough, the absence <if “ quick and fresh 
pursuit” of felons is noticed as an evil 
which was iticnsising. 'I'o supply the 
emu’gy and alacrity of the ohl s\st<-ni, 
fines and penalties w’erc' imj>osed l>y the 
stat. Westminster, prim., .‘i !>lwanl I,, 
sec. P, on all who negleeted to pursue 
offenders. 7’lu* statute dir. els that “all 
generally h;* ready and apparelled at the 
commandnn-nt and .‘;nmnions of tin* 
slierifls, am! at the cry <'f th(* couti^y to 
pursue and arre; t ...ny Melons when ajiy 
need \>y The statu t*- of Wlimhesler, i:> 
tMward I. { liiSa), ' ndi'a' .uireil to inaiii- 
taiu the spirit of the Anj;Io-Suxou laws 


by making the county or hundred re- 
sponsible ill case of a (hdinqiient not 
b*eing forthcoming, and tlie duty of :ipprc- 
hcndiiig him was cast, upon ail the king’s 
subjects. 7’liis statute al.-o regulated the 
office of constable, an officer w ho had 
succeeded the Anglo-Saxon hundred or 
tvthing man. [Constaui.i-;.] 'riie pro- 
vf-ntion of crime, as well as the pursuit 
of criminals, was also one of the primary 
duties of - constables, and they were 
charged to make presentment at the 
asslz{*s, sessions of the peace or Icef, of all 
hlood-sheddings, aflVa}s. outerics, r(‘scues, 
and other oilenees against the j'eaci-. 
'Idle justices to whom these presentmeots 
AV(‘re matle in the first instanee, ri.j'xiitct) 
directly to the jnstices-itinerant, or at 
(uice to the king or his ])rivy-('ouncil ; and 
the sii|)remi; executive made pro\ isioii 
accordingly. At the same tinu' the rc- 
sponsihilify east upon tin* hundivd (pfiek- 
ened the vigilance of the inhahitants ; 
and this rcspoiisihility extended to in- 
ilividuals in man}’ east-s. 'flu* f«.lh)\ving 
extracts from the Year-l><x)ks of ihe 1.::- 
elieijiier an; instaiu'es of this; “Ifil'd- 
wanl L, Sussex: murder and rohherv 
township of 'rvndon amen-ed, heeanse C 
happeneil h} i!ay, and they did nd tala 
the otfeiider.” “(I Edward 11.. Kent' 
manslaughter /'u])on a sudden piari’i 
committed in the highway ol’ Wrolhani- 
lliree hystamU-Ts amerei-d hecaiise they 
Were present when the aforesa'al h’ohert 
killed tin; afiiresaid ,J()hn, and did not 
take him.” ,Vnd in tin* reign v\' ].li:ni- 
betli tin* popular \igilajice w hii'h this 
.system had ensiteil leads a wriier of that 
day to remark tliat ‘•every I'liigJl >hnian 
a s<*rjeant to take the thiel’, and who 
showetli negligence therein do not only 
incur evil ojunion therefore, but liardli/ 
shall e.M-ap<* punishment.” 

Insteail of being almost cntinly cn- 
gtiged in agri' iiltnre, as in the Anglo- 
Saxon jieriod, and for several eeiitnncs 
after the Norman eompiest, th(‘ popnla- 
tion is now occupied in great diversity or 
employments. IVi-sons so (-ngngnd, and 
flic more nnnierons class who live hy 
niamial la!)our, cannot now' follow up th<? 
“ ipiick and fresh pursuit” of feloiis,a 
the cry of the hundred or county* 
a duty is inconipalible with their ordina*)’ 
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puir^ni^’. A par.^uit at tl»e call ot* tlie [ 
^iieiUr would now be (luite inellectiial : 
nil odender may have comiuilted a rob- 
]i(>i’y iu Lancashire lii the eveniii^r, and 
be concealed in the metropolis by the 
i-ext iiioruiiii^. As a coiisetpicnce of 
tliese various chaiif’cs, it has not been 
pessibic to render the hundred responsible 
fur the dcliinpieneies eouiniitted within 
its limits, and the inhabitants being now, 
e>AVpt in a few eases (7 & 8 (leo. IV. c. 
31), free from sueli responsiliility, tliey 
arecandess respeetiiig eitber tlie preven- 
tion of crinu* or tlie appreliension of 
eriniinals. M’liile the disjiosition of the 
ji.ople to aid the jmblic force in these 
duties was gradually diininishing, the 
duties of tlu‘ ooiistable became mneh 
more eoin[)lieat(‘d, and re«[nired the whole 
of liis time. Tin* sann‘ necessity which 
bad rendered a standing army, instead of 
a militia, a mon* useful division of eni- 
ploMuenl, Inul bceome eipiall) urgent in 
the ease of those on whom dcNolved the 
duty of keeping' the peace and watehiug 
o\er till* security of the community. 
Instead b.owever of the constabulary 
ibree being i(*-orgaiiised, and adapted to 
a new slate of society, it was sutVered to 
naiiaiii, with wealou' powers, to cope with 
'•ircuinstances wli'eli demaiided increased 
Vigilance, netiviiy, and iiitelligeuce. 
flic olliei' o^“ eoimlable remained still a 
\carly apjiniiiiim lit, and one so ob- 
noxious;, tl'.at [lersnns were thrust into it 
ulio \\ci\- iueajx'dde « f <‘xceuting the 
'liities. ruder the most favourahh* e-r- 
Cl niMaiiccs, tin* less of time and ihe 
"caiity reiiieiieralioii otVered no uiduee- 
nieiit to c vei'tioii ; and if the duties w ere 
pcrionned with soiiieiliing like energy, 
»y the farmer or small tradesman during 
•n'’ year of ofliee, they were performed 
tne risb <,|' iujm-iu^ their private in- 
t- ie;-!s. A p()^vl‘l• so eonslitiited cannot 
‘'cnnlly proA'ciit crime ; and it Is 
opuidy iiiefbeient for the purposes ^ f 
ni((uiry and presentment. The parish 
^’oustable usually acts only when called, 
upon by some private party, and the 
^UMC(‘s of the eonstahnlary force -’re 
on jyr combined oeeasioiially, when anv 
II has become so extensive as to excite 
absence oT 

fa tieial regulations and rules of discipline 


renders their services of comparatively 
little value. In the mauufaetiiriiig dis- 
tricts -wlien any disturbance is appre- 
hended, such a force is useless, and the 
pi'actice is cither to swear in a large 
nnmher of special coiistahlcs, or to call 
in the aid of the military power. The 
special cormtahles are deficient in the 
necessary discipline, and they are as 
timid in the ]>errormance of their duties 
as llu*}^ are unwilling to undertake them. 
The appearance of controlling a district 
]»y military force is an evil which, under 
present circumstances, cannot always be 
avoided. The want of confidence in tlie 
old police force is also attested by the cx- 
istenoe of numerous voluntary associations 
for the apprehension and proseeiitioii of 
lelons: their funds are expended in the 
pirosecution of eriminals, rather than in 
the prevention of eriinc. Soini* of tliese 
associations have rules which hind the 
members, as in tb.e ease of horse-stealing, 
to take Iiorse and join in pursuit of 
the thief, llnilway Acts himl the eoni- 
jxmies to maintain a police during the 
formation of (be line. An Act was passed 
in Angu''t. 184«> (8 iS: 1 Viet. c. 50}, 
entitled “ An Act (o jirovide for keeping 
till* peace on canals and navigable rivers.’’ 
Ih'iva.ii* watebineii are also extensively 
emploNcd in docks and warehoii.ses. 

To correct the various ('vils incident to 
the constitution of the present rural coii- 
stabularv, the magistrates of Clevliire, in 
lS2P, made I lie first provincial attempt 
t(» improve tlie administration of police 
in their eouuty, ami tboy obtained an Act 
( H) (ico. l\'. c, 07) w'hich aufliorised 
tliian to appifint and ilircct a paid con- 
stabulary. A more successful attempt 
was made at IVarnet by a volimtarv asso- 
ciation, wbieli at llrst engaged tw o oflieers 
only to jiatrol a limitnl district, d lie 
plan was found so advantageous, (liat it 
was adopteil in a more extensive circle, 
'riiesi isolated examples bowc\e.' ren- 
der die adjacent ■minoteeled districts ill 
a Wvjrsc state than they W('re belore. 1 he 
, cstahlisliinent of a new police force for 
i .lie metropolis, in 18:2tb Inis done more 
I towards exhiliiiing tiie .A vantages of em- 
ploying a tr'iincd body of men flir all the 
purposes for '"'hich the old constabulary 
was appointevt, than anv other circam- 
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Stance. VioATod at first Avitli suspicion 
and dislike, from its somewhat military 
organization, the clamour with which it 
was assailed has died away, and public 
opinion is hoav in its favour. Each parish 
had formerly managetl its oavii police 
atlairs; and before 182'.), the total j)olice 
force of the metropolis consisted of 7h7 
parochial day otfieers, 2785 iiiaht watch, 
and upAvards of loi) private A\atchmen ; 
including the Bow-strca*t (lay and night 
patrol, tlicn* Avcrc about 4()U0 men em- 
ployed in the district stretching from 
Jlreiitford-bridge on the Avest to the river 
Lea on th(^ east, and from llighgatt* on 
the north to Streatiiam on tlie south, tlu‘ 
City of London being ('xclinled. The 
management of this large force was of 
varj('(l and often of eontlicting character. 
Tim act of ])arliament Avhich created the 
nt‘W police force (10 (leo. ]\'. e. -M) 
placed tile control of (lie Avhole body in 
ilie hands of tuo commissioners, Avho de- 
rote their Aihoh* tiiiKi to their duti(‘s : 
they are immediately resjionsihle to the 
Jiome seeretary of state. P>y tin; 2 K' 3 
V'ictoria, c. 47, tlie metropolitan police 
district may he extended to any paiTdi 
or part of a jiarish situated w'ithin 15 
miles of Charing Cross, the first act 
having limited its operation to a distance 
of twelve miles. The number of men of 
each rank serving in tlie metropolitan 
police force, at tlie present lime (.March, 
184(1 ), is as follows : — 1 inspecting super- 
iuhaideiit. salary COo/. ; is superintend- 
ents, of Avliom 1 5 have salaries of 250/. and 
2 have a higher ami I a lower salary ; 114 
inspt'ctor.s, 8S of Avhoni jiave lls/. a 
year; 485 sergeants, (»f whom 474 have 
14.S-. ; 4131 constables, those of the first 
class (1071) have 54/. I2.s'. ; srrond class 
(2013) 40/. 8.s\; third class (looo) have 
44/. 4.V. The si*rge<'ints and constables 
are allowed clothing, and eacdi married 
man of these two ranks is allowed 40 
pounds weight of coals \(e( kly thrnngliont 
the year; eacii sinirle man is alloAsed 40 
poniidi’ weight weekly (iuring m.\ winter 
months, and 20 pounds wv'igi.t weekly for 
the remalndfv of tlie \(Mr 

The lotal number of tk'e force in 1840 
was 348(1, and in 1840 the niimher Avas 
4749. Tb« y are forie- d in division.s, and 
4 ‘ach division is employed in u distiuct 


district, hlvery part of tlu^ metropolis is 
divided into “ beats,” and Is Avatehed day 
and night. The total disbursements on 
account of the fore(“, for the year 1 845, 
amounted to 230,0 12/., one-fourth of which 
is paid by tin* treasury out of the public 
revejine, and the other thi'e(?-fonrtlis by the 
ri’speetive ])arishcs. Since August, 18311, 
the horse patrol, consisting of 71 mounted 
men, Avho are employed witliin a distance 
of several miles ai’oiind London, lias laam 
incorporated Avith tlie metropolitan police. 
The 'riiames police consists of 'JJ sur- 
veyors, each of Avlioni has charge of three 
men and a boat Avhen on duty ; the 
number of constables is 27. Tin; esta- 
bli.shment is miilt'r the immediah* direc- 
tion of the magistrates of the 'I'liaines 
Police-otliee. 'Lhe eity of f.ondou still 
manages its own jKilice affairs, which 
have been t'laeed under a far more etH- 
eient sysiem since the estahlishment of 
the metropolitan police force'. 

'I'iic police of the nietropolis and the 
district A\ irliin liftcen miles of Lliaring 
( !r()ss ( exclusive of the eity of London) 
regulated by the Acts lo (T o. IV. c. 
•I 1, and 2 ik 3 Viet. c. 47, and together 
they form the jxdiee code for nearly a 
seventh part of the jiojmlation of England 
and Wales. 

"I'Ik' otfieers and men tif tin' nu.'tropo- 
litan police JinAc been at various titnes 
engaged in otln r places to protect the 
peace Avhen the local force has hecni tbund 
incompetent. In iieaily ail the boroughs 
c.onsliliited under the Municipal Peforni 
Act (5 tS:, (') Will. ]\\ c. 73) a jiaid jiolice 
force has Ix-en estahlislu'd as nearly as 
jMissihh* on the same footing as tin' nietro- 
})()lilan police. In the metropolis. “ when 
any burglary or sc'rioiis olfenee is brought 
to the knowledge of tlu' [loLn'i', the super- 
intendent or other oHici r of the division 
or subdivision where the olfenee lias oc- 
curred immediately examines the eiremn* 
stances, or makes a jireeognition and a 
report upon them and the measuix's taken 
in coiise(iuen(!e A daily rei)ort or 

jiresent.iinmt is made to the (ioimnissioncrs 
of all the chief occurrences Anhiedi huA'C 
taken place during the preceding tweiit}- 
liiur hours in every division of* n(*arly two 
counties, upon which presentment such 
instructions are given as any special 
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circum^tanc-es may seem to rociuire. Upon 
otluT n ports, made at sueh intervals as 
to comprehend general results, if it shall 
appear that in any district then; has 
iK-eii an inlliix of depredators, additional 
strength is directed n])on it, or explana- 
tions are required if any marked evil 
appear to continue without abatement.” 
IVot only is the metropolitan police active 
night and day in pri'venting di'predations 
•nnl suppressing ineiniicaney, hut its at- 
tention is directed tt) giving assistance in 
ease of e.eeidents, re[)orting nuisanees and 
ohstrnetions, and in keej)itig a vigilant 
eye upon the reeessos of profligacy and 
erinie. 'I'he same s(*rvi(‘es arc' performed 
vvitl) mori' or less eflieicniey in the large 
towns which have the services of a trained 
hndy ofmcm. 

'rin* expense of the* eleven police courts 
of the metropolis, for 181.'), amonnteci 
to 4r.,7'ir)/., the greater j)art of which 
) w as (leiVaj ed out of the ( onsoli- 
dated Knud. 'I'he salary of one magistrate 
(llow-street) was Igdo/. a year; and (‘aeh 
of the others, 22 in nuinher, iveeivcd 
lOOO/. 'Pile lees, ix'iialties, and forfeitures 
received at the dit’erent courts amounted 
to about ''^(11)0/. 

Tlie ditticiilty of rc'-orgauising th(‘ 
rural conslalmlary has hitherto retarded 
■<h(' general improvement of this fore'*, 
'vhile the inereased vigilance of the towin- 
has rc'ndered such a mcaisurc more iie- 
I’ltivc. In ()<!tobc’r, IH'U, a commis*.ioii 
'•'as a])p()iif,cd nndc'r the crown * to in- 
qairc ijito liie best, means of establishing 
•ai elHcient e. nstahulary forc'e in the 
counties of England and Wales;” and 
the eominissioners having taken means to 
pscertain the; opinions of the magistracy 
ia eacli petty-sessional division in tiie 
eoui'tiy, it, was found that, out of 4 k'i 
divisions, the magistrates in of t’u lU 
I'acounneiidcd the appointment of a paid 
Hiral police ; in i;t divisions they recoiu- 
|iiended such a force, Avith a jii’civiso that 
d he placed under (heir exclusive .’on- 
‘m; in 77 divisions the ajipointment of 
^ patrol or of additional constables wan 
Heoininended ; in 1 ( 1 , tlio better reiini- 
aeiatujii of the; present constables; in ;i7 
ivisions it was considered that further 
acurity was necessary ; and in 122 divi- 
miis an opinion w'as given that no alte- 


ration was rerpiircd. The evils of the 
present incilicienl system are fully de- 
scribed in the h'eport of the ('onstabulary 
(^commissioners (No. 1 r.‘). Session 1839). 
Some of their recommendations involve 
([uestionsof pro vincialorganization, which 
render it very difficult to bring a uniform 
system of police administration into gene- 
ral operation. In a bill introduced into 
the House of Commons in 18.J9, an at- 
t(*iupt was nuule to n'move some; of these 
ohstav.les, and a very clear and detailed 
account of the plan was printed with the 
l)ill (No. 71, Session 1839); hut the 
measure Avas regarded ns too elaborate, 
and introduced so many innovations as to 
occasion its ultimate r(*j(*etion. 

Tht* folloAving is a brief summary of 
the principal reasons Avhicli induced the 
(kmstahnlary (kmimissioners to recom- 
mend the appointment of a paid police 
force in lieu of tlu* present parish con- 
stables : — The Avant of organization in 
any existing force has encouraged crime, 
and each peisoii living by depredations 
costs mueli mon; to the community^ than 
a paid constable. Besides the expenses 
of judicial establishments, a sum exceed- 
ing 2,000,01)0/. is paid annnally in Eng- 
land lor tlie repression of crime, Avhilc 
the means for the attaimm'nt of this 
ohject are iniperfect and inefficient. Even 
the money at present contributed by vo 
Innfary assoeiatlens for self-protection 
ATonld, it is tliought, go far toAvards obtain- 
ing an etVeetive eomhined force ; and 
there would he also the saving of time 
to S(*veral thousand persons iioav annnally 
forced into almost useless servici* as con- 
stables, or a saving of money Avhieh is 
pahl for substitutes. The extent of the 
force required is estimated at ratiu'r more 
than 8(100 men, and the annual cost at 
asui.. heloAV 47)0,000/., inelnding expenses 
of management and otlur eliarges: the 
whole cost would not exceed l.h/. in the 
pound on the valuation of real pro])erty in 
England ami Wales in 181.); and it is pro- 
posed that one-fourth >1 the annual cost 
he defrayed out of the eonsolidated fund, 
and the'^otlior three-fourths out of the 
county rate, 'fiie average number of 
commitments in Engiaiul is upwards of 
10 ‘000 aunually, which numher, it is 
Aj^suiucd, represents a total ol 40|00d 
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persons living wholly hy depredation, to 
which must l)c added those who live 
partially hy such means and escape di*tee- 
tion, to meet which active body a traiiu'd 
force of 8t)0() men appears to he a mode- 
nite estimate. The eominissionors recom- 
mended that a disposable force of .‘iOO or 
400 additional men he ke[)t for extra- 
ordinary services. 'File patronage con- 
nected wit1i a paid constabulary should 
he vested in those who an‘ directly n*- 
sponsihle for it;, elliciency ; and local 
supervision and control might he made 
consistent with this arrangement. The 
success of such a force woiihl of course 
depend to a great extent upon its being 
seconded hy popular f('(*liiig, and, contrary 
to the v^piiiioii of many |)ersons, it would 
he less likel} to infringe U[)on personal 
liberty than a body of isolateil indivi- 
duals, tV)r an aerpiaintanee with legal dulit'S 
forms j)art of the training of a eomhined 
force, which must in all c;ises have 
general rules for its conduct and eoveni- 
inent. Slj<»uid a trained eonstahulary he 
estahlislied, the eommissioiKU's ree<)!n- 
inend('d that the men be changed from 
one di^triet to another in tliesaiiu* manner 
as the oliicers of the Excise e.stahlish- 
nient. 

TIk* govcrnnieiit has not thought pro- 
per to take any sti*ps for the general 
establishment of a ti’aineil constabulary 
force in Ihigland and Wales; hut in 
an act Avas pa.ssed (2 ^ ;} V''iet. e. ti'i) 
wliich enabled the iu>tices in quarter ses- 
sions to aj)point ''ounty and district con- 
stables, and thus left tl:e improvement (»f 
the police to tiieir discn-tlon. A report 
niiLSt he j)reviously made to the secretary 
of state, showing the m-eessity of appoint- 
ing additional eonstahles. l»y 2 & Viet, 
no ntore than one constable could he ap- 
pointed to each mu' thousand of the popu- 
lation ; hut hy '5 4 V iet. e. 8S, this 

liniitatif)!! is dom* away with. TJie ex- 
penses of the police f(>ree (rural poruM?) 
are tliarged upon the county rate m the 
several divisions in wli'n h the force has 
been appointed. 'Fo secure unity of ac- 
tion and general nnifonniiy, tiu* secretary 
of state is i aipowen'd to frame rules for 
the regulation of the force. The men 
employed in it. ur(i jiot to exercise any 
other employment, ii<»r allowed to vote at 


election.s for a member of parliament. 
Under the provisions of these acts a rural 
police force has been appointed in several 
counties. The act iV 4 Viet. e. 88, con- 
tains provisions for tin* consolidation of 
the horoiigli ami eminty police in cases 
where the resjieetive autlioritit'S desire to 
enter into sueli an arrangement. 

In addition to tin* two acts above men- 
tioned, tlu‘re are other statutes wliieh en- 
able magistrates to obtain any additional 
])olice loree which may he requisite to 
ensure the conservation of the peace. 
lUoNSTMua;. j 

'I’he Irish eonstahulary partak(*s n\ucli 
more of a military ehara(*ter than the 
T>ondon police or the rural police of the 
Engli’'li counties. They are stationed in 
barracks, have fire-arms, and are ivmovi'd 
from one jiart of the country to anotlier. 
In 184.’> the Iri^h eonstahulary consisted 
of hi Do persons, under the eoinmaiul of 
an inspi'ctor-geiieral, who has a salary of 
l.'itMl/. a year. 'Flimv are a deputy in- 
spector-general Avith a salary of lOOd/., 
and a second dcjiuty with a salarA of S(Mi/. 
There are 2 provincial insiurtor.--, IS pay- 
masters, eoiinty inspectors, 2lo snb- 
inspeetors; 2fn liead eomtahlt's, 1 1.‘>8 con- 
stables, siih-eoii'-tahles, fii’-t class, 

and Ki.ah of tln‘ second class. Ui'iinected 
Avifh the polic(‘ s\ stem then* an' (!" stipi'ii- 
diary magistrates, with salarie-s i^f from 
y, !)()/, to loco/, a year, Iiesides (‘ertaiii 
allowances. 'Fhe total expense* of the 
force ill 181.") Avas i'>]J)77/., of Avhich 
sum 18(1,08(1/. was hoine hy eomjti('.‘> 
cities, and towns, and 271, Id 7/. Avas 
charged upon the Uonsolidatf'd ImuuI. 
4'he prime minister. Sir IJohrrt IVcl, 
ill his sjH'ech on the gen(*ral policy of the 
country' on 27tli ,Iaimary, i S h’, ]n'opos('d 
to charge the whole exjK'iisi* of the Irish 
(amstahulary J'oree iijam the puldic in- 
come, partly Avith a view to the rcliel nt 
landlords and jiartly in order that the 
executive may have* a more coini'k'tc 
control over tlie force. 

POLICY and POfdTV. P(Alicy 
geiuTally used to.signily tin* line of con 
duct Avliich the rulers of a nation ad(>pt 
on particular (picstioiKS e.spccially 
regard to foreign countries, and according 
to our opinion of that particular line o 
conduct we say that it is good or hau 
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policy. Polity has a more extended 
souse, hein*;- synonymous with the prin- 
ciples ol’ government, and tliis is the 
sense of tlie (Lvek ‘ politeia ’ (nroXiTeia), 
from uhieli it is derived. Police, in an 
extended sense, is that hranch of polity 
whieli is cojieerned Avitli the internal 
economy of tlie state. In a more re- 
strietod sense it is a branch of preventive 
administration, distinct from the adminis- 
tration of justice, the object of Avhich, 
among other things, is the punishment of 
crimes eommitti'd. [Polk e.] 

1*0 L ICY. [T NsiTiiA nce.J 
POIJTKWL K(T)N()MY. Theword 
Economy is fi'om the (jlreek oecondmia 
(oheuvo/jA-a)^ “ lionse- management,” or 
“ household management,” tlie notion of 
which is gA'iierally understood. It does 
not signify in the original language 
merely “saving” or “thrift,” but tin* 
judicious and pi'otitahlo management of 
a nian’s ju’opv'rty ; and tliis is the sense 
of the word in tlie treatise of Xenophon 
entitled O^’t'imainicos ( Oi/coro/utK<Js'). 

Political Economy or Public Economy 
shonhl mean a inanagemeiit of u State 
analogous to tbe management of a private 
property. But this is not the sense in 
wliich the term is used; and the term 
itself is objectionable by reason of the 
fjilse analogy which it suggests. It is 
iiOMe\<'r tnu* tliat many governments 
have acted on tlie notion that tl •' su- 
preme ]H)wer should direct tin; iiniiistry 
of indi\;,'duals, and in some degrei; pro- 
vide for their wants ; and many persons 
still have an opinion that one of the func- 
tions of govcrimicnt is to regulate agri- 
cultiu’e, mannfaetures, and commerce ; 
cot to prescribe exactly to every man 
how' he shall employ himself, but to make 
regulations which shall to a considemhle 
extent direct the industry of the mi-inhcrs 
of the State. Adam Smitli gave to his 
ivork tlic title of the ‘Wealth of Nations,’ 
a term wdiieh indicates much better than 
the term Political Economy the objec- <)f 
his investigations, which is, “ to explain 
ru what lias consisted the revenue of the 
great body of the people, or what has 
cen the nature of those funds which in 
niiTcrent ages and nations have supplieil 
leir annual consumption.” The word 
wealth indicates that the inquiry is 


mainly conversant about material results, 
about the products wliich man by his 
labour produces for his necessities and 
his pleasures, ’flie word Nations implies 
that tlie object of the inquiry is the ag- 
gregate wealth Avhich any political society 
acquires; but this investigation further 
implies an examination into the condi- 
tions under which the individnal mem- 
bers of a state labour for the priHluction 
of a nation’s wealth, and Avhat *hey get 
for their labour ; for the Avealth thus ac- 
quired is not the Avcaltli of a nation in 
the sense in which some things belong to 
a nation or to the public. 7'he great 
mass of products are appropriated by in- 
dividuals in accordance Avitli the rules 
of property or ownership, that exist in 
some form or other in all nations, and 
the terms of contract bctAvei*n capitalists 
and labourers. All that is produc(*d, ex- 
cept that part which the State produces as 
a State, or takes for the purposes of the 
genera! administration, is ajipropriated by 
individuals, and is eitlier saved or eoii- 
sunu'd. ’riie term l^olitieal Economy 
Avonld liaA'C an exact meaning, if Ave un- 
deiAstood it to express tliat economy or 
inanagemeiit which tlie State as a State 
exercises or should exercise for the be- 
nefit of all. It Avould eom prebend all 
that the Slate should do for tin* general 
intire.'^t, and which individuals or asso- 
ciations of individuals cannot do as well; 
it Avould tlms in a sense coincide with 
the term (ioverninent. lacing thus de- 
fined, it Avonld exclude all things that a 
Siate as a State should not do; and thus 
the inquiry into the Wealth of Nations 
AAmild mean an inquiry into all those 
conditions under which wealth is pro- 
duced, distributed, aecmuulated, and con- 
sumed or used by all the individuals vvlio 
c'unpose any given political coiniiiimity. 
But tliough the subject of (jovcninieiit is 
easily separated from the proper subject 
of Political J'k’ononiy, ever) Inidy per- 
ceives that, there is some comicction be- 
tween the two tilings; and this is the 
foundation of some of the false notions 
that have }>reventetl Political Economy 
from attaining the form of an exact sci- 
ence. Everybody perceives that a Go- 
vernment can do much towards increasing 
or (Umiiiishing “ the revenue of the great 
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body of the people but everybody does 
not see wliut a Oovcnimeiit should do or 
should not do in order that this revenue 
may be the greatest and most beneficially 
distributed. 

Those who at the present day maintain 
that agriculture should be protected, or, 
expressing the proposition in other terms, 
say that native industry ought to be pro- 
tected, assuine that a (ioveruiiient ought 
to regulate the manner in whicli a nation 
shall a(*(iuire its revenue. "I’o be con- 
sistent thi‘y should go further: a Govern- 
ment should regulate the mode in which 
the revenue shall be distrilmted, accumu- 
lated, and used. In fact Governinent.s by 
their acts, ami mainly by the weight and 
kind of their imposts, do this in some 
degree, though their object may not be to 
do this. But to protect native industry is 
to regulate purposely and dc'signedly part 
of the process by wliich a nation produces 
the sum total of that revenue of which ali 
persons, landowners, capitalists and la- 
bourers, get some portion. This protec- 
tion consists in excluding many urticle.s 
of foreign produce, or laying heavy cus- 
toms’ duties oil them, in order that those 
who produce such articles at Iiome may 
get a better price lor them, 'rhus he 
who has to buy the articles must give 
more for thmu than he would if there 
were no protection ; and precisely to the 
amount of thi?, liiglier price are his means 
directly diminished for buying anything 
else that he wants for productive use or 
simple enjoyment. The indirect conse* 
tjuences of such Gt)vernmciit regulations 
also diminish his own productive powers. 

The h’reiicli Ecoiiomistes, as they are 
termed, of w hom Quesnay was the head, 
considered agriculture as the only .source 
of wealth, and liad other opinions about 
agriculture as distinguished from manu- 
factures, which are not well founded ; 
but they did not for that reason maintain 
that agriculture should liave any exclu- 
sive protection : on the contrary, they 
maintained that all taxes should fall on 
land, and that trad<i in corn should be 
freed from the re^strictious to which it 
was tlieu subjected between one province 
suiother in France. 

not easy to make an exact classi- 
ilcatm of the subjeets which writers on 


Political Economy discuss. The matters 
which they do discuss may be generally 
<»uumerated as follows : — The productior 
Oi‘ wealth and the notion of wealth, whicli 
comprehend the subjects of Accuinu- 
lation. Capital, Demand and Supply, I)i. 
vision of Labour, Machinery, aiul the like 
But all the matter of Political KL'onom) 
is so connected, that every great divisioi 
which we may make suggests other di 
visions. The Profits of Capital and th( 
Wages of labour, the Bent of Land, an( 
the nature of the Currency, are all in 
volved in the notions of Accumulation 
Capital, and so forth. No treatise ha 
perhaps yet appeared which lias exhibitcc 
the subject of Political Economy in th 
best form of which it is susceptible. 

The way in which “ the Be venue ol’th 
great body of the people” is distributed,! 
ail iiKjuiry only next in importance toth 
mode ill w Inch it is produced ; and th 
mode and proportions in which it is dis 
tri bitted re-act upon future production. 11 
who receives anything out of the “Jk 
venue” is, by the supposition, a person wh 
has contributed to it, either as a iaii(] 
owner, a capitalist or a labourer. If lie i 
neither a landowner, a capitalist nor a la 
boiirer, he is supported out of the puhli 
revenue either by alms, or by pensions, 
by the bounty of parents or friends. Oinii 
ting tliese cases, a man’s title to a part ( 

“ the Be line of tlie great body of th 
peopli*,” if it is an honest title, is either th 
title which he has to the produce of Ian 
or capital, of which a portion has Ikh^^ 
appropriated to him in conformity to th 
rules which establish ownership, or it i 
the title of one who labours for hire andn 
ceives his pay pursuant to the feiHlis of th 
contract, "i’hc owner of land and capita 
if he does not employ it liimsidf, lets ctbci 
have tlie use of it in consideration of 
terest or rent or some fixed payment. 

The use which a people shall niake t 
their revenue is the last gi'eat divisa' 
of the subject. The analogy here h 
tween Economy in its proper sense ai 
the Economy of a People is pretty olos 
Judicious Economy is the making J 
best use of one’s income; and the € 
use is to spend it on things ot ij^cessi 
first, on things which gratify the v 
and the understanding next, but to p 
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by something as a reserve against con- 
tingencies, and as a means of adding still 
further to our enjoyments. The savings 
of individuals constitute the savings of 
the Nation ; there is no saving by the 
Nation as a Nation; the national accu- 
mulation is the sum total of individual 
accumulations. The savings are made 
nearly altogether witliout concert or co- 
operation. Division of labour and com- 
bination of labour, which arc in reality 
the same thing when ])roj)erly understood, 
effect saving in production, and conse- 
quently they effect saving in consumption 
so far as they mahe anything cheaper; 
but this is not individual saving; it is an 
addition to the public wealth, by which 
addition all individuals, or some indivi- 
duals, get more for their money than they 
otherwise would, or get the same thing 
cheaper than they otherwise woiild. The 
general revenue is always created by co- 
operation, in which each man receives his 
due portion. The use or consumption of 
any man’s portion of “ the revenue of the 
great body of the people ” and the degree 
in which each man co-operates towards 
producing this revenue, are unconnected. 
Each man consumes, in the true and literal 
sense of consuiiiptioii, by himself and for 
himself — he procluces together with others 
and fur others as well as for himself. It is 
true that ho who consumes merely for C(m- 
sumption’s sake does indirectly affect ]>' o- 
duction; and this is the kind of consump- 
tion which is handled least completely by 
political clionomists, though it is in fact 
the chief element in the whole science. 
Maltlms, ill his ‘ Principles of Political 
Economy,’ has hinted at this : “ Adam 
Smith has stated that capitals are in- 
creased by parsimony, that every frugal 
®an is a public benefactor (‘Wealth of 
Nations,* b. ii. ch. 3), and that the in- 
crease of wealth depends upon the balance 
of produce above consumption (b. iv. 
ch. 3). That these propositions are true 
to a great extent is perfectly unquestion 
able. No considerable and continued in- 
crease of wealth could possibly take place 
'Without that degree of frugality which 
occasions annually the conversion of some 
revenue into capital, and creates a balance 
ot produce above consumption ; but it is 
qaite obvious that they arc not true ta an 


indefinite extent, and that the principle 
of saving, pushed to excess, would destroy 
the motive to production. If every per- 
son was satisfied with the simplest food, 
the poorest clothing, and the meanest 
houses, it is certain that no other sort of 
food, clothing, and lodging would be in 
existence ; and as there would be no ade- 
quate motive to the proprietors of land 
to cultivate well, not only the wealth 
derived from conveniences and luxuries 
would be quite at an end, but, if the 
same division of land continued, the pro- 
duction of food would be prematurely 
checked, and population w'ould come to a 
stand long before the soil had been well 
cultivated. If consumption exceed pro- 
duction, the capital of the country must 
be diminished, and its wealth must be 
gradually destroyed, from its want of 
power to produce ; if production be in a 
great excess above consumption, the mo- 
tive to accumulate and produce must 
cease from a want of will to consume. 
The two extremes are obvious ; and it 
follows that there must be some interme- 
diate point, though the resources of po- 
litical economy may not be able to ascer- 
tain it, whereby, taking into consideration 
both the power to produce and the will 
to consume, the encouragement to the in- 
crease of wealth is the greatest. The 
division of landed property presents an- 
other obvious instance of the same kind. 
No person has ever for a moment doubted 
that the division of such immense tracts 
of land as were formerly in possession of 
the great feudal proprietors must be fa- 
vourable to industry and production. It 
is equally difficult to doubt that a divi- 
sion of landed property may be carried 
to such an extent as to destroy all the 
benefits to he derived from the accumu- 
lation of capital and the division of la- 
bour, and to occasion the most extended 
poverty. There is here then a point, as 
well as in the other instance^ though wc 
Diny not know how to place it, where the 
division of propei'ty is best suited to the 
actual circimistauccs of the society, and 
calculated to give the best stimulus to 
production and to the increase of wealth 
and population.” (Mallhus, Introduc- 
tion.) 

it is only by a close analysis of the 
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matter which all economical writers 
agree in considering as belonging to 
Political Kcoiiomy, that we arrive at the 
more exact notion of the objects and 
limits of the science, or at such objects 
and limits as may be comprehended 
within a science. Tlie head which is 
the last in the list, Consumption, may be 
either Consumption for tlie purpose of 
further production, or Consumption for 
the sole purpose of enjoyment. This Con- 
sumption for the purpose of enjoyment is 
a kind of consumption wliich some econo- 
mical writers liave scarcely tliouglit of, 
though all the rest of the world are 
thinking of it and labouring for it. This 
Consumption for enjoyment may to some 
extent and in some cases coincide wdth or 
contribute to further pioduction ; but as 
mch, as Consumi)tioii for enjoyment's pur- 
pose, it must not be eonfoniided with any 
other kind of consumption. The true 
basis of all tliose investigations which are 
included under the name of Political Kco- 
iioiTiy is this : 'fhat man desires to enjoy, 
and that he will labour in order to enjoy. 
The nature of his enjoyments will vary 
with the various states of society in which 
he lives, with his moral, social, and intel- 
lectual character. As he labours in order 
to enjoy, and as one man gives his labour 
in exchange for another man’s labour, it 
follows that the exchargeable value of 
every man’s labour will ultimately depend 
on the opinion of liirii who wishes to have 
the fruits of such labour. 

It therefore concerns all w'ho labour 
that they understand on what the value of 
their labour depends. It is not the value 
of a man’s labour to himself which we 
have to consider here, but the value of it 
to others. A man may value his own 
labour as he pleases, but if he wishes to 
exchange it, he will find that it is other 
persons who then determine its value : the 
real value is what he can get for it. This 
fact is well known to all wlio produce 
anything to sell, or otter their labour for 
hire. The value of anything to him 
who has not the thing, hut wishes to have 
it, is not measured bv the opinion of him 
who has it to sell. I'he price of purchase 
|S tycsult which is compounded of the 
of the buy ers and the quantity or 
iBiqpply of the thing which they desire to 


have. There is no formula which can 
accurately express the numerical value of 
this result; nor would a numerical result 
Ik? invariable. It depends on the supply of 
the things which purchasers desire, and 
also on their necessary wants, taste, and 
caprice. The wants of the buyers, their 
real efficient demands, imply ability or 
means to buy with ; and this is a varying 
element. Thus there arc two varying 
elements of selling price, the demand 
and the supply. Prices vary least in 
those things which are the primary 
necessaries, when trade is free from 
all restrictions ; or they' are at lea^t 
not subject to the same variations of 
taste and caprice. One of the varying 
causes of price, opinion, is here pretty 
nearly constant ; and the risk of variation 
is mainly in the supply, which depends on 
seasons and other accidents. Wlieu the 
value of a thing depends on an opinion 
that is liable to change, the supply will he 
less certain on account of the uncertainty 
of opinion. No man can say with cer- 
tainty what will he the value of anything 
at a future time ; but long experience has 
taught men the probable limits within 
which the selling prices of most articles 
of common use will vaiy, and a knowledge 
of these limits enables them to determine 
whether they can undertake to furnisii 
the market with any given article so as to 
have a reasonable .security for u profit. 
Profit is the condition without which 
things will not continue to he produced 
for sale. The cost that is expended 
upon a thing does not determine it*'* 
value, by w hich is meant its selling pvke*. 
but the selling price detenniues whether 
the thing w ill continue to be produced. 
In the case of many new articles, the 
production of them is a pure risk, and 
dear-bought experience alone in man) 
ea.ses teaches a man that he has laboured 
much to no purpose — that he has some* 
thing to sell, which nobody wishes to buy- 
Articles of ordinary consumption 
regularly produced, because the efficiea 
demand combined with the quantity 
the market secures a remunerating 
If other articles take the place of tn j . 
w'hich have been in ordinary use, the 
articles cease to be made. If the sa 
articles, owing to improved processes, 
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produced at less cost, the selling price is 
diminished, not because the labour be- 
stowed on them is less, but because the 
supply of such articles is more abundant 
whenever there is free competition. That 
the labour expended on an article does not 
determine its exchangeable value is clear 
from the case supposed, for if there was 
)iu competition among producers, the pur- 
chasers would not get the thing a bit the 
clicapcr, simply because it could be pro 
duced at less cost. The producer might 
be wise enough to lower the price, in order 
to get an increased sale, and an increased 
total profit; but in fact, the increased 
amoiiiit of production is that wliich low'ers 
the price, and not the will of the seller. If 
he iiicreast's his production, he must sell 
or he will lose by his increased produc- 
tion, aiul he cannot prevent tlie price 
from falling, unh^ss the demand increases 
(piicker tliuii his production. 

The price of all labour, Wagi's or Hire, 
is also determined by the opinion of those 
who want it and have the means of paying 
for it, and the amount of the kind of laliour 
that is in tiie market. The price is some- 
times as low as nothing, which means that 
the ihiug is not wanted. This is true of 
all kinds of labour from the labour of him 
who sweeps the stnn'ts to the labour of liim 
who produces the linest woi'k of art or the 
noblest etlort of intellectual power. 

The notions that ti e value of every 
article prcxlueed by labour is detenniaeil 
by the cost of production, and tiiat rhe 
pi’ice of lfd)our is determined by the 
■wuiits of the labourer or the prices of 
nther things, are fruitful sources of misery. 
Lvery man can cite instances in which 
these doctrines are palpably false, and no 
man can cite many instances in wliich they 
are really true, though at first sight the*y 
^aay appear to be so. [Frick.] 

11 we would investigate the ccoi o* 
mical condition of a country as to the 
prodiu-tioii of wealth, its distribution, 
and its consumption, we must ascertain 
Us population, the various kinds of .cm- 
Ph>ymeiits, the amount of articles pro- 
ucvd, the wages of the labourer, the 
pioiits of the capitalist, rate of interest, 
^ ^ands and houses, and the various 
' Uicles consumed, both articles the pro- 
and articles imported. 


of which the articles exported are the 
equivalents. We must ascertain the rate 
at which population increases in a given 
period, the rate at which permanent im- 
provements, such as roads, houses, docks, 
and the like, increase, and all improve- 
ments of a permanent character. In such 
an investigation the economist may pro- 
ceed on the supposition that man is acting 
free from all restraint, except the restraint 
which compels every man to respect his 
neighbour’s property and person; that 
every man is labouring just as he pleases 
without constraint or direction, and that 
every man is enjoying what he produces 
or what he gets in exchange for his own 
production, with no other restraint than 
the law imposes for the protection of 
other men's property and persons. Ihit 
such a siate of things does not exist, and 
perhaps never did ; and when the econo- 
mist has investigated the actual state of a 
nation’s wealth and its consumption, he 
will have to ascertain how and to what 
extent men are limited in their industry by 
positive law, by positive morality, and by 
anything else. It is his business to detect 
those; artificial restraints which interfere 
with a man’s industry and consequently 
with his enjoyment. In his inquiries he 
must never forget that consumption for 
consumption’s sake is the end of all our 
labour ; not such a consumption as shall 
destroy wealth, l)ut such a consumption 
as is consistent with permanent and iii- 
cn^ased means of enjoyment, both for the 
actual generation and for an increased 
number in the succeeding generation. 
He therefore recognises saving, accumu- 
lation, and productive consumption as 
necessary means towards the end of in- 
creased enjoyment. Hut he acknowledgi'S 
no real enjoyment, he does not admit that 
there is happiness, and he denies the pos- 
sihil’ty of improvement of the social con- 
dition of a people, unless the necessaries 
of life, such as the country and climate 
require, are pos.se.ssed hy all — food, rai- 
iiieiii, and lodging. When these things 
can be had, and not before, a man has 
lei.siire and inclination to supply other 
wants that lie dormant while he is hun- 
gry, naked, and without shelter against 
the w'eather. 

U will be discovered that there are 

2 M 
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peculiar circumstances in most countries 
that atfect the happiness of the people in 
different ways. It is the business of the 
economist to investigate these circum- 
stances and to ascertain them, whether 
the circumstances may be the peculiar 
form of the government, the habits of the 
people, their ignorance, or any other 
cause. His problem is to trace to their 
causes all those conditions which interfere 
with the enjoyment of the necessaries of 
life, without a supply of which no man 
can be happy. Whatever he can prove 
to interfere with such a supply, to dimi- 
nish such a supply, to make it less than 
it otherwise would be, is within the pro- 
vince of his investigation ; whether it is 
arbitrary power in a monarch, ignorance 
in a constitutional government, heavy 
taxation, restrictions upon the free exer- 
cise of industry, or anything else, by 
whatever name it is called, that interferes 
with a man s industry, and consecpiently 
with his enjoyment. If he carries his 
inquiries beyond tliose necessities of life 
which all men want befoi’e they ask for 
anything else, he will find ample employ- 
ment in investigating the causes which 
interfere with or limit the class of se- 
condary enjoyments, those which a man 
craves for when he has satisfied the first. 
He will discover that the same kind of 
restraint or interference often limits the 
secondary enjoyments, and that their Ijciiig 
limited operates upon the primary wants, 
and so limits the means of gratifying 
them also. lie will llius approacli the 
solution of a great question, and endea- 
vour to determine whether the sovereign 
power should inhTferc with industry in 
any way, except to raise money by tax- 
ation for the necessary expenses of the 
administration ; and he will endeavour to 
determine how the required amount of 
money may he raised so as to curtail each 
man’s enjoyments in the least possible 
degree. 

If the question of freedom from all 
restraint on industry, except such re- 
straints as have been alluded to, is d(s 
termined m favour of freedom, there will 
still he plenty for tiic economist to do. 
The greatest enemy to man is his own 
ipioraq^e. The mode in which men 
organize their labour that each 


shall get more out of the common stock 
by such organization than by any other 
mode, is the great question that concerns 
us all. Knowledge must guide our in- 
dustry, or it may be fruitless, even though 
it lias perfect liberty of action. Enjoy- 
ment is the end to which knowledge 
alone can lead us. Enjoyment implies 
the sufficient and reasonable satisfaction 
of the appetites, which must precede the 
enjoyment of the imagination and the 
intellectual faculties; the harmonious 
eomhiiiation of the tw o enjoyments makes 
Happiness. 

The fi(‘ld for the Political Economist is 
as extensive as Society itself; hut his 
labour has certain limits. He may often 
determine when legislation is uiiwise, or 
w'hen it is wanted : hut he does not con- 
cern himself about the making of the 
law. He is satisfied if a had law is re- 
pealed, or if, when useful, it is so framed 
as to accomplish the object. Nor does 
he concern himself al)out forms of Polity, 
or systems of religion or morals, or 
j)hilosophy as such. But he docs in- 
vestigate the mode in which they operate 
upon industry directly or indirectly and 
mainly their mode of operation on the 
primary wants, those wants which all 
men seek to satisfy, and which all must 
in some degree satisfy, or they must cease 
to live. The great test, the unerring test, 
of the condition of a nation, is the con- 
dition of those who labour for their daily 
bread. If these have sufficient, it is a 
certain deduction that others have more 
than sufficient, and that there may he 
improvement in the social and moral 
condition of all classes. But ignorance 
may prevent improvement. It will, there- 
fore, he the province of the economist 
to show how, when the primary wants 
of a people are satisfied, they may secure, 
so far as it can be secured, so happy a con- 
dition, and also to show by what coinbiiia- 
tious the gratification of the secondary 
waiits may he secured with the lea-''* 
trouble and expense. The fundamental 
principles of the economist are indeed, 
as it has been often remarked, very fey ; 
and it is equally true that very little can 
he deduced from them. They must 
<?onstantly applied, in the way of test an< 
cori-ection, and tlie matter to which tlitj 
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must be applied is the experience of man. 
A wise man neither rejects nor over- 
values the axioms of his science ; but 
when his subject is “ immersed in niat- 
ters,” to use an expression of Hacon, lie 
knows better than to expect a few 
axioms, even if absolutely true, to solve 
problems to the whole or parts of which 
they will often not apply. 

The Literature of Political Economy is 
very copious. Much that has been written 
is of little value for practice, but curious 
and useful as a history of opinion. An 
outline of this part of the subject is given 
ill the ‘ Penny Cyclopa'dia,’ under the title 
“ Political Economy and in 1845 Mr. 
M‘Culloeb publislied a useful work en- 
titled ‘The Literature of Political Eco- 
nomy.’ It is a classified catalogue of the 
principal works in the dilferent depart- 
ments of Political Economy, and is 
interspt*rsed with historical, critical, and 
biograplneal notices. 

A few years ago a Professorship of 
Political Economy was foiuuled in the 
IJiiiversity of Oxford, by Mr. Drummond. 
Archbishop VVhately has founded a simi- 
lar ])rofessorship in the University of 
Dublin. There arc unendowed professor- 
ships in the University of (Cambridge, 
and in Univ< rsity (k)llege and King’s 
College, Lniidon ; but that of University 
College, London, has not been filled for 
several years. 

POLVgAMY is the name the 
custom according to which a inaji may 
have iii?)re than one lawful wile at a 
tune, which custom prevails in se\eral 
countries. Polygamy has existed in 
Asia from time immemorial, and Mt)- 
nammedanisin adopted and confinned 
the custom. Montesquieu pn*tends that 
polygamy in the East is the eonseqncnee 
of the greater numher of female births 
in that country ; but this surmise is by 
no means proved. Another and a more 
plausible reason may be found in the 
premature old age of the female sex in 
some countries. Niebuhr, in his ‘ Pravels 
in Arabia,’ gives a curious conver.>ativ.n 
^nch he had with an Arab on the si.t>j»r.t 

P^b’ginny. {Reisebestchreibung^ ii. 'J.53.) 

Neitlier Greek nor Roman usage al- 
lowed a man to have more than one 
at a time. But divorce became so 


common among the Romans, that the 
frequent change of wife became plmost 
a practical polygamy. However, this 
practice of divorce was probably con- 
fined to the rich and luxurious, who, 
when they have no regular occupation, 
are generally the most licentious mem- 
bers of society. The barbarous nations, 
on the contrary, that is to say, those who 
were not Greeks or Romans, practised 
polygamy, with the exception of the 
Germans, “ who alone,” say.s Tacitus, 
“among all the barbarians, are content 
with a single wife.” ( OtTman.^ 1 7.) 

In the scriptures we find instances of 
jiolygamy recorded before the flood. 
{^Genesis, iv. 19.) It was common in the 
fiatriarehal times, and we have the in- 
stance of Jacob marrying two sisters. 
By the law of Moses it appears to have 
be(‘n tolerated. {Exodus, xxi, 9, 10, and 
Deutvronomif, xxi. 15.) But in the time 
of our Saviour, no indication appears of 
its being common among the Jews* 
Divorce, however, was frequent, and our 
Saviour {M((tf/ieu\x\x. 9) reprobates the 
custom. St. Paul speaks always of mar- 
riage in terms implying the union of one 
man with one Avoman. In Ghristian 
countries, polygamy has been long since 
miiversully forliidden, both by the church 
and by the civil law, under severe penal- 
ties, which in some countries amounted 
to death. In England, it is a punishable 
otfence. [Biga31Y.] 

The Koran allows a man to have four 
legitimate wives ; but it is only the rich 
wiio avail themselves of this permission. 
The Arabs are generally content with 
one wife. 

Polygamy can never prevail much in 
any country where slavery does not 
exist in some form, even if the jn’actfce 
is permitted. The expense of two or 
more wives is a sufficient check on the 
practice*. It is only the rich who can 
indulge in this way. A poor man in 
any couutiy will find one Avife and one 
.set of clnldren quite enough for him. 
If in hbiglaiid, for instance, it Avas per- 
mitted for a man to have several Avives 
at <H*ce, all of Avhom should be in the 
legal condition of a v-ife, the expense alone 
would prevent any prudent man from 
availing himself of the legal permission. 
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if there were no other objection. When causes however are clearly traceable to 
the wite is a kind of slave to her husband ; positive law. Every history of 


and assists to support liiin by her labour, 
a plurality of wives is merely an in- 
creasing of a man’s slaves with the in- 
creased power of sexual intercourse at 
the same time. That such a mode of 
life must be a brutalized and a half 
savage state, is obvious enough ; and it 
is not consistent with any improvement 
in the condition of women ; and on the 
improved condition of women mainly 
depends the improveable coiiditidu of 
society. If in any country polygamy 
were carried to a great extent among the 
rich, the consequence would be that tlie 
poor must go without wives, unless the 
demands of the rich were supplied by 
importation of female slaves, which is 
the case in some countries. 

That union which exists iu the co- 
habitation of a man witli one woman 
makes a family quite a dilVerent thing 
from a family which is founded on the 
cohabitation of a man with more than 
one woman. Traced out to all their con- 
sequences, the two practices produce 
distinct social systems, which, in nearly 
every respt ct, are right opposed to one ano- 
ther. The advantage is on the side of mo- 
nogamy, though the nations which main- 
tain pol 3 'guiny might easily discover .some 
weak points in the monogamist practice. 

POOR. [Pooh Laws and Pau- 

PEHISM.] 

POOH LAWS AND PAUPERISM. 
A pauper in England is a person w lio, 
unable to support himself, receives money 
or money’s worth from the contrihiitions of 
those who are by law compelled to main- 
tain him wholly or in part. There are 
many poor persons w ho are not paupers, 
lie who gets his living l)y his labour, 
but receives no legal relief^ is not a pau- 
per. He who will not or does not work, 
but gets his living by begging, is a men- 
dicant. Those who are supported wliolly 
or in part by the voluntary gins of cha- 
ritable persons are not paupers. 

'i'he causes of pauperism are numerous, 
and it would be equivalent to an attempt 
to explain most of the phenomena of 
modern society, if we should adect to 
assign all its possible or even all its actual 
causes iu any given country, ISonie of the i 


legislation in this and other countries 
shows that those who have had the power 
to make laws have not only ignorantly 
and unintenlioiially injured society ])y 
not perceiving the tendency of their own 
enactments, but have often purposely and 
designedly attempted to accomplish ob- 
jects which they believed to be beneficial 
to society, but which an enlarged ex- 
perience and a sound philosopiiy have 
proved to be detrimental to the general 
interest. Wlien the object has been a 
good one, a legislator lias often failed in 
accomplishing it, owing to igiioranee of 
the proper means. In England legal 
interfereiiee wdth the condition of the 
poor has ki some degree been exercised 
for nearly 500 years. In no country 
liave greater elTorts been mudi^ to regulate 
their cinidition, nor greater mistakes eoiii- 
mitted in this branch of government. 

The great object of the earlier ed’orts 
in pauper legislation was the restraint of 
vagrancy. 'I'lie 12th Richard 11. e. 7 
prohibits any labourer from 
quitting his dwelling-place without a 
testimonial from a justice of the jjcace, 
show ing n asonable cause for his going 7 
and without such a testimonial an)' siieh 
wanderer might be apprehended and put 
in the stocks. Impotent persons were to 
I’eiiiaiii in tlu‘ towns where tliey were 
dwelling at the passing of the act, pro- 
vided the inhabitants would support 
tliein ; otherwise they were to go to the 
places of their birth, to be there sujiported. 
Ry acts passed in the 11 and IP of Henry 
VII. (1495 and 1504) impotent beggars 
w ere required to go to the hundred wlu ro 
they had last dwell for tliree years, (U* 
W'here they w'erif horn, and were forbid- 
den to beg elsewere. Jly the act 
Henry VIII. c. 12 (15.S1), justices were 
directly I to assign to im])()teiit poor per- 
sons a district within which they might 
heg, and beyond which they were for- 
bidden to beg, under pain of being ii"' 
prisonetl ami kept in the stocks on bread 
and water. Able-bodied beggars were 
to be whijiped and forced to return to 
their place of birth, or where they had 
last lived f(»r three years. 

Tliese acts appear to have had no per- 
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iiiaiieiit effect in repressiiijj: vagrancy. 
All act passed in (27 Ileiiry VII 1. 

c. 25) is the first hy which voluntary 
charity w'as converted into compulsory 
pavment. It enacts that Xhi head officers 
of every parish to which the impotent or 
able-bodied poor may resort under the 
provisions of the act of 1 5.*31, shall receive 
and kee]) them, so tliat none shall be 
compelled to beg openly. Plie able- 
bodied were to be kept to constant labour, 
and every parish making default was to 
forfeit twenty shillings a month. The 
money recpiired for tin? support of the 
poor was to be collected partly by the 
head officers of corporate towns and the 
churchwardens of parishes, and partly 
was to be derived from collections in the 
churches and on various occasions where 
the clergy had opportunities for exhort- 
ing the people to charity. Almsgiving 
beyond the town or parish was prohibited, 
on forfeiture of ten tinu's the amount 
given. A “sturdy beggar” was to be 
whipped the first time he was det(‘Oted 
in begging; to have his right ear cropped 
for the seeoiid offcnee ; and if again guilty 
of begging, was to be indicted “ for wan- 
dering, loitering, and idleness,” and if 
convicted was “ to sutler execution of 
deatli .as a felon and an enemy of the 
coinmouwealth.” The severity of this 
act prevented its execution, and it was 
repealed hy I Edward VI. c. ( 547). 
Ender this statute every ahle-hodied per- 
son M'hS should not apply himself to 
Some honest labour, or oiler to serve for 
^‘ven meat and drink, was to be taken 
for a vagabond, branded on the shoulder, 
and adjudged a slave for two years to any 
one who should demand liim, to h-. fed 
on bread and water and refuse meat, and 
made to work by being beaten, chained, 
or otherwise treated. If he ran away 
during the two years, he was to he 
branded on the cheek, and adjudged u 
slave for life, and if he ran away again, 
ho was to sutler death ns a felon. If not 
demanded «s a slave, he was to b(» kept 
to hard labour on the highways in chains. 
A he impotent poor were to he pas.sed to 
heir place of birth or settlement, from 
he hands of one parish constable to those 
0 another. The statute was repealed 
Ahree years after, and that of 1531 was 


revived. In 1.551 an act was||^assed 
which dir(?cted that a book should be 
kept ill every parish, containing tlie names 
of the hoiisehohlers and of the impotent 
poor ; that collectors of alms should be 
appointed who should “ gently ask every 
man and woman what they of their cha- 
rity will give weekly to the relief of the 
poor.” If any one able to give should 
refuse or discourage others from giving, 
the ministers and churchwardems were 
to exhort him, and, failing of success, 
the bishop was to admonish him on the 
subject. This act, and another made to 
enforce it, which was passed in 1555, 
were wholly ineffectual, and in 15()3 it 
was re-enacted (5 Eliz. c. :f), with the 
addition that any person able to con- 
tribute and refusing should be cited hy 
the bishop to appear at the next sessions 
before the justices, where, if he would 
not he persuaded to give, the justices 
were to tax him according to their dis- 
cretion, and on his refusal he was to be 
committed to gaol until the sum taxed 
should be paid, with all arrears. 

The next statute on the subject, which 
was passed in 1572 (14 Eliz. e. 5), shows 
liovv ineffectual the former statutes had 
been. It enacted that all rogues, vaga- 
bonds, and sturdy beggars, including in 
this description “ all persons whole and 
mighty in body, able to labour, not having 
land or master, nor using any lawful 
merchaiulise, craft, or mystery, and all 
eommon labourers, able in body, loiter- 
in.g and refusing to work for such rea- 
sonable wage as is commonly given,” 
shouhl “ for the lirst olfence he grievon.-ily 
whij)ped, and burned through the gristle 
of the right ear with a hot iron of the 
compass of^iii inch about for the second, 
slundd be deeir.ed felons; and for the 
third, should suffer death as felons, 
without beiielit of clergy. For the relief 
and susteiitation of the aged and iinpotent 
poor, the justices of the jieace within their 
several disti icts were “ hy their good dis- 
cretion” to tax and assess all the inha- 
Intants dwelling therein. Any one re- 
fusing to contribute was to be imprisoned 
until he slioiild con ply with the assess- 
ment. By the statutes 39 of Elizabeth, c. 
i and 4 (1598), every able-bodied person 
.e 'lsiug to work for the ordinary wages 



POOR LAWS, &c. 


L 534 ] 


POOR LAWS, &c. 


IS ^ 

bod)®e bloody, and forth witli sent, from 
parish to parish, the most strait way to 
the parish ’where he was born, there to 
put himself to labour as a true subject 
ouglit to do.’’ 

The next act on this subject, the 43 
Elizabeth, c. 2, has been in operation 
from the time of its enactment, in IGOl, 
to the present day. A change in the 
mode of administration was however 
effected by the Poor Law Ainendment 
Act (4 & 5 Win. IV. e. 7(i), wliich was 
passed in 1 834. During that long period 
many abuses crept into tlie administration 
of the laws relating to the poor, so that 
in practice their operation impaired the 
character of the most nnmerous class, and 
was injurious to the whole country. In 
its original provisions the act of Klizabeth 
directed the overseers of the poor in 
every parish to “ take order for setting 
to work the children of all such parents 
as shall not he thought ai)le (o maintain 
their children,” as well as all such per- 
sons as, having no means to maintain 
them, use no ordinary trade to get their 
living b}-. For this purpose they w'erc 
empowered ‘‘ to raise, ’j^'cekly or other- 
wise, by taxation of every inhabitant, 
parson, vicar, and other, and of every 
occupier of lands, houses, fishes, mines, 
&c., such sums of money as they shall 
require for providing a sufficient stock 
of flax, liemp, wool, and other ware or 
stuff, to set the poor on 'work, and also 
competent sums for relief of lame, blind, 
old, and impotent persons, and tor putting 
out children as apprentices.” Power was 
given to justices to send to the house of 
correction ot common gaol all persons 
who would not work. The churchwar- 
dens and overseers were further em- 
powered to build poorlionses, at the 
charge of the parish, for the reception 
of the impotent poor only. The justices 
were further empowered to assess all 
persons of suflieient nhility, ffn* the relief 
and maintenance of their children, grand- 
children. and parents. 'I’he parish of- 
ficers were also empowered to biml as 
apprentices any children who should be 
charjgeable to the parish. 

Tnesaiiiuiple pi(»visions were in course 
of time greatly perverted, and many 


I abuses w'ere introduced into the admi- 
nistration of the law. 'I’he most mis- 
chievous practice was that which w as esta- 
blished by the Justices for the county of 
Rerks in the month of May, 1795, when, 
in order to meet the wants of the laliour- 
iijg population caused by tin? high price 
of provisions, an allowance in proportion 
to the number of bis family was made 
out of the parish fund to every labourer 
who applied for relief. This allowance 
fluctuated with the price of the gallon 
loaf of second flour, and the scale was so 
adjusted as to return to each family the 
sum which a given number of loaves would 
cost beyond the price in years of ordinary 
abiiiulaiice. This plan was conceived iu 
a spirit of benevolence, but the readiness 
with which it was adopted in all parts of 
England clearly show s the general want 
of sound views on the subject. I'luler 
the allowance system the labourer re- 
ceived a part of his means of su Insistence 
in the form of a parish gift, and as the 
fund out of which it w'as provided was 
raised from the contributions of those 
who did not employ labourers, as well as 
of those who did, tlieir employers, being 
able in part to burthen others with the 
payment llnr their labour, had a direct 
interest in perpetuating the system. 
4’hose who employed lahour(*rs looked 
upon the parish contribution as part of the 
loud out of which they were to he paid, 
and accordingly they lowered their rate 
of wages. 'I'he lalnourers also looked on 
tlie parish lund as a source of wages, 
independent of their labour wages. The 
consequence was that tlie lalnourer looked 
to the parish aid as a matter of rigM» 
without any regard to his real wants, and 
he received the wages of his labour as 
only one and a secondary source of the 
means of subsistence, llis character as 
a labouier became of less value, and his 
value as a labourer was thus diniiiiished 
under the combined operation of these 
tw’o causes. In 1832 a coniinission was 
appointed by the crowm, under whose di- 
rection inquiries were made through PJig' 
hind and Wales, and the actual coiuhtion 
of the labouring class in every parish w 
ascertained with the view of showing t e 
evils of the existing practice, and of sug- 
gesting some remedy. The labour e 
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this inquiry was great, but in a short time 
a lic'port was presented by the commis- 
sioners, which explained the operation 
of the law as administered, with its effects 
upon different classi.‘s, and suggested re- 
medial measures. This Itepori: was pre- 
sented in February, 1834, and was fol- 
lowed by the passing, in August, IS.*J4, 
of the Poor Law Amendment Act, 4 & 5 
Win. IV. e. 7<i, in which the principal re- 
coinnumdations of the commissioners were 
imbodied. This Aet was amended by 
the 7 cSc 8 Viet. c. IDI (9th August, 1844). 

The chief provisions of this law are 
—•the ajipointment of a central board 
of three commissioners, whosi? (piarters 
are in Somerset House, London, for llu; 
general superintendence and control of 
all bodies chargcMl with the manage- 
ment of funds for the relief of the 
poor. Thei'e are nine assistant-com- 
missioners, each one of whom has a 
district : the assistant-commissionei-s visit 
their districts and s(*e that the orders of the 
commissioners are executed. The assist- 
ant poOT-law eommissioners are appointed 
by and removable by tin* commissioners. 
The whole administration of the Poor 
Law is under the direction of the secretary 
of slate for the home <U'partment. The 
administration of relief to the poor is un- 
der the control of tlie commissioners, who 
make rules and regulations for the pur- 
pose, wliich are binding upon all the local 
bodies. They are empowered to <;rder 
workhousjs to be built, hired, altered, or 
enlarged, witli the consent of the majority 
of a board of guardians. They have 
the jiower of uniting several parishes for 
the purposes of a more effective ami eco- 
uoniieal administration of poor relief, but 
so diat the actual charge in respect to its 
own poor is defrayed by each parish, 
these united parishes, or Unions, are 
inaiiaged by boanlsof guardians annually 
elected by the rate-payers of the various 
parishes, but the masters of workhouses 
and other paid officers are under the order'’ 
tl, , ^ J*(‘iniiiissioners, and removabie by 
system of paying wages partly 
out of poor-rates is discontinued, and ex- 
pt in extraordinary cases, as to which the 
mmissioners are the judges, relief is only 
able-bodied persons or to 
oir families within the walls of the 


workhouse. Another branch of the poor- 
law, which was materially altered li^ the 
act of 1834, was that relating to illegiti- 
mate children, which is explained under 
Bastaudy. 

The 7 8 Viet. c. 101, § 12, cm* 

powers the poor-law commissioners to 
prescribe the duties of the masters to 
whom poor children may be apprenticed, 
and the terms and conditions of the inden- 
tures of apprmiticeship : and no poor chil- 
dren are in future to be apprenticed by 
the overseers of any parish included in 
any union or subject to a board of guar- 
dians under the provisions of the 4 5 

Will. IV. c. 7b, but it is declared to be 
lawful for the guardians of such union or 
parish to bind poor children api rentices. 
The 13th section abolishes so much of the 
43 Kliz. c. 2, and of the 8 & 9 Wm. III. 
c. .3, and of all other acts, as compels any 
person to receive any poor child as an 
apjirentice. The 14th and following sec- 
tions make some new regulations as to the 
number of votes of owners of property 
and rate payers in the election of guar- 
dians, and in other cases when the consent 
of the owners and rate-payers is required 
for any of the purposes of the 4 & 5 Wm. 
IV. c. 7b. The 18th section empowers 
the commissioners, having due regard to 
the relative population or circumstances 
of any parislf' included in a union, to alter 
the numlK*r of guardians to be eleett d for 
.such parish, without such consent as is 
reipiired by the Act 4 & .5 Wm. IV. c. 7b. 
Section 18 empowers the commissioners 
to divide parishes which have inore^than 
20,000 inhabitants according to the cen- 
sus then last published, into wards for the 
purpose of tlie election of guardians, and 
to delennine the number of guardians to 
be elected for each ward. The 2r)th sec- 
tion provides that so long as any woman’s 
husband is beyond seas, or in custody of 
the law, or in confinement in a licensed 
bouse or asylum as a lunatic or idiot, all 
rebef given to such woman or to her child 
or children shall he given in the same 
manner and subject to the same conditions 
as if she was a widow, but the obligation 
! or liability of the husband in respect of 
j such relief continues before. The 2bth 
I sfxjtion empowers the guardians of a pa- 
• ivibh or union to give relief to widows, 
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under certain conditions, who at the time 
of tl|Bir husband’s death were resident 
with them in some place other than the 
parish of their legal settlement, and not 
situated in any union in which such 
parish is comprised. 

The 31 St section makes some provision 
as to the burial of paupers. 

The 3‘2nd section provitles that the 
commissioners may combine parishes and 
unions in England for the audit of ac- 
counts. By the 4()th section the com- 
missioners may, subject to certain restric- 
tions there mentioned, combine unions, or 
parishes not in union, or such parishes and 
unions, into school districts, for tlie ma- 
nagement of any class or classes of infant 
poor not above th(? age of sixteen years, 
being e.iiargeable to any siicli parish or 
union, or who are deserted by their parents, 
or whose parents or surviving parent or 
guardians are consenting to the placing of 
such children in the school of such dis- 
trict. By the 41st section the commis- 
sioners are empowered to declare parish(‘s 
or unions or parishes and unions within 
the district of the metropolitan police 
or the city of liOndon, or of the city, 
towns, and boroughs mentioned in the 
schedule B annexed to the act, to be com- 
bined into districts for the purpose of 
founding and managing asylums for the 
tcmporaiy relief and setti«g to work 
therein of destitute houseless poor who 
are not charged with any ollence and who 
may apply for relief or become chargeable 
to the poor’s rates within any such parish 
or iiuioii. 

The r>8t]i section provides for the pu- 
nishment of persons who are guilty of 
misconduct in workhouses. 

The other provisions of the Act are 
chiefly framed for the purpose of carry- 
ing into effect the general objects already 
described. 

One important consequence winch has 
resulted from the better management of 
the poor, and wdiich is calculated to pro- 
duce an important effect on their future 
condition, is the adoption of plans for the 
education of children resident in work- 
houses. Under the administration of the 
unamended law little or nothing was done 
towards this object, and in almost every 
casa child whose misfortune it was to 


be brought up at the charge of the parish, 
continued through life dependent upon 
others for subsistence, and often followed 
a course of systematic dishonesty. The 
system of moral, intellectual, and industrial 
training which has been to some extent 
engrafted upon the administration of the 
amended law, is calculated to bring up tlie 
children of the uorkhouse to be useful 
members of society. 

It will now be convenient to state 
how the law stood previously to the 
passing of the Act 4 & 5 Win. IV. c. 7G, 
as to relief to the poor and settlement, 
and then to notice some of its leading 
provisions. 

Every indigent person, whether a 
native or a foreigner, being in any dis- 
trict of England or Wales, in which a 
fund is raised for the maintenance of the 
poor, has a right to be supplied with the 
necessaries of life out of that fund. This 
right depends on statute, and principally 
on the 43 I’Uiz. c. 2, which enacts that 
the churchwardens of every parish, and 
four, three, or two substantial ^house- 
holders there, to l)e nominated yearly 
under the hands and seals of two or Doro 
justices of the peace, shall be called over- 
seers of the poor. [OvKKSKKKS. I Under 
this statute overseers could be apjiointed 
for parishes only. ’J'bis proved very in- 
snflicient, because many larg<‘ and i)opu- 
lous districts were not situate within any 
parish, and consequently no oversi'crr, 
whatever coiiW be appointed for tliem, and 
also because many parishes theinsehis 
were of such inagnitude tliat one set of 
overseers could not properly attend to all 
the poor. To supply this defect, the 13 
Sc 14 (>ar. II. c. 12, authorised the ap- 
pointment of ovei-seers in any township 
that w'as either extra-parocdiial or was 
part of a parish so large as to require 
distinct sets of oflicers for the niauage- 
nient of its poor. Townships arc some- 
times created also by local acts. 

It is the duty of these overseers to 
raise and administer the fund for 
lief of the poor of their district. I h* 
fund, which is called tlie poor-rate, tlity 
are directed by the statute of ^ 

in parishes, and by the . i . 

Car. II. in townships, to raise { 

or otlierwise, by taxation of every 
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habitant, parson, vicar, and other, and 
every occupier of lands, houses, tithes 
impropriate, propriations of tithes, coal- 
mines or saleable underwoods in the 
said parish, in such competent sum and 
sums of money as they shall think fit, &c. 
according to the ability of the parish.** 

These provisions are still however, 
even since the 4 & 5 Wra. IV. c. 76, 
very inadequate. Overseers cannot be 
appointed nor can a poor-rate be levied 
in any place that was not anciently 
either a parish or a township. Many dis- 
tricts at the present day form no part of 
any parish or toM&nship ; and the poor of 
such districts, if unable to remove them- 
selves to a parochial division of the coun- 
try, where tlniy will be entitled to relief 
as casual poor, may, as far as the law is 
concerned, perish from w ant. 

The rate may be made according to 
the exigencies of the place, which, 
whether parish or township, may con- 
veniently in either case be called a 
parish, for any period not less than a 
week tior exceeding a year. Tlie rate, 
which is made in writing, gives the 
names of the persons rated, a description 
of the property for whieli they are rated, 
and the amount payable by them; it 
contains also a declaration, signed by the 
parish ollicers, that the rate is, to the 
best of their be^lief, correct, and that they 
have used their best endeavours to make 
it so. The rate so made and signed 
must be taken to two justices for their 
assent, wHich is called the alhmance of 
the Kite, and notice of such allowance 
must be affixed on the church doors (1 
V ict. c. 45) on tlie Sunday following, or 
the rate will be entire void. Tliis notice 
IS called the publication of the rate. 

, As the statute expressly mentions Ixith 
inhabitants and occupiers, i!ihabi«ants 
Were held liable to be rated iii propor- 
within the parish, 
although they had no property then* 
which was capable of occupation, an^^ 
occupiers of property therein were held . 
lable although they resided elsewhere, j 
Accordingly both real corporeal property 
;^rsoiial property within the parish 
l*t^^ Cl constituting “ the abi- 

al? 1 * real corporeal property, 

and or houses, may be assessed, where- 


soever the occupier resides, and personal 
property, if the owner is resident within 
the parish. Incorporeal real property, since 
it is not the subject of occupation, seems 
not to be rateable unless incidentally, 
when, as in the case of the tolls of a 
canal, it is, as it were, annexed to and 
enhances the value of corporeal real pro- 
perty, which is Ihe subject of occupation. 
As it is the occupier and not the owner 
of real corporeal property who is rated 
for it, it will be obvious that the term 
“ real property ” is not used in the poor- 
laws according to its strict legal sense, 
and that tlie occupier of a liouse is 
rated for it, although he has a mere 
chattel interest in it. The term “ per- 
sonal property’* is also used in a re- 
stricted sense* ; it denotes stock in trade, 
and such things as are not at all of the 
nature of reality, and excludes chattels 
real. The assessment is laid in respect 
of the revenue or animal profit of the 
property rated, whether real or personal. 
iSucb property therefore as is incapable 
of yielding profit is not rateable. The 
assessment upon laud and houses, Slc, is 
calculated upon an estimate of their net 
annual value, which is defined to be the 
rent at which tliey would let from year 
to year, free of all tenant’s rates and 
taxes, and tithe commutation rent- 
charge, if any, and deducting the probable 
average of annual costs of repairs, in- 
surance, and any other expenses which 
may be accessary to maintain the premises 
in a state to command such rent. Personal 
property was not rated unless it liad, as 
it were, a local existence ; and therefore 
neither stock in the funds nor money 
was rateable. Furniture also was ex- 
empted, because it yielded no profit. In 
practice the only kind of personal pro- 
perty ever rated, and that in very few 
places, was stock in trade and ships. 
The rating of this species of property 
was attended with many disadvantages. 
The rate was to be made on the profit, 
which was defined to be not the whole 
profit, but the excess after payment of 
debts. Thus it was nearly impossible to 
ascertain the rateable amount of such 
property, and the proprietor might 
always evade the tax by residing out of 
iLc parish. So long however as per- 
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sonal property was rateable by law, the 
omission of it in the rate was a ground 
of appeal, because all persons liable are 
to be rated equally according to their 
ability. The inconvenience attending 
this shite of things induced the legisla- 
ture (by the 3 & 4 Viet. c. 83) to sus- 
pend the enactments which authorised 
the rating of inhabitants in respect of 
stock in trade, and by subsequejit acts 
to continue the exemption from the 
liability to be rated in respect of such 
property until the 1st Octol)er, 184(*. 

It is unnecessary to make any detailed 
remarks on titiies and other property 
which, by the statute of Elizabeth, are 
expressly made chargeable. 

If a parish is unable to furnish a suffi- 
cient sum for the maintenance of its poor, 
any other parish in the same hundred, 
with the sanction of two justices, or in 
any other part of the county, with the 
sanctiim of the justices at quarter- 
sessions, may be called upon to assist the 
less solvent parish. This is culled 
rating parishes in aid. 

The overseers are to collect the rate 
from the persons rated. If a person 
rated do not pay when called upon, the 
overseers may obtain a summons from 
two justices, requiring him to show cause 
why a warrant should not issue to levy 
the rate by distress and sale of his good.s ; 
and if no sufficient cause is shown, the 
payment is enforced accordingly. The 
parly so suininoned may show for cau.se 
that the rate itself is void, or that he is not 
liable; he may also, with the consent of 
the overseers, or Board of (iuardians, be 
excused, if it appear that he is unable to 
pay through poverty. He may also ap- 
peal against the rate, and notice of ap- 
peal deprives the magistrates of their 
jurisdiction to distrain until the appeal is 
decided, unless the objection is solely on 
the ground of overcharge, in which case 
the warrant may issue for such a sum as 
the property was rau*d at in the lust 
valid rate. The appeal against the rate 
on tlie ground of inequality, unfairness, 
or incorrectness in the valuation of the 
prciperty rated, may be to justices at 
petty-sessions, from whose decision a 
second appeal lies to the general quarter- 
sessions, The appeal, on the above 


grounds, may also be taken to the quar- 
ter-sessions in the first instance. If the 
objection be to the principle of the rate 
itself, or it is intended to dispute the lia- 
bility of the property to be rated, the ap- 
peal lies to the quarter-sessions only. In 
all these cases of appeal, notice of appeal 
and of the precise objections to the rate 
must be given to the parish-officers, and 
also to any rated inhabitants that may 
be interested in opposing the apjiellant^ 
as, for instance, where his ground of com- 
plaint is that they have been underrated. 

The overseers, who in some parishes 
act under the direction of a select 
vestry, and arc assisted by assistant 
overseers, are to apply the poor-rate to 
the relief of the poor of their parish. 
The poor of the parish are, in one sense, 
all those who happen to be in the parish 
at the time of their being in distress; 
lor the parish in which they hai)pen to 
be is bound to attbrd such paupers im- 
mediate, or, as it is called, casual relief. 
But if the same parish were hound also 
to afrbni continued relief to, or perma- 
nently to maintain, all the destitute who 
should come within it, the burden of 
.npporting the [Kior might press very 
unequally upon different parishes. 
Paupers would then, influenced by their 
own fancy, or instigated to exonerate 
some other parish, have the power of 
fastening’ themselves for ever on any 
particular parish, or of roaming at plea- 
sure from one parish to another in unre- 
.strieted vagrancy. The 13 & 14 Car. 
11. c 12, was pa.ssed to obviate these 
evils, and is the foundation of the pre- 
sent law which determines the parish 
that a pauper belongs to, and gives the 
power of removing him to it. This law 
is called the law of Settlement. The 
statute enables two justices, upon com- 
plaint made by the churchwardens or 
overseers of the poor of any parish, to 
any justice of the peace, within forty 
days after a person coming to settle 
there, in any tenement under the yearly 
value of 10/., by their warrant to 
move such person to the parish where 
was “ last legally settled, either as 
native, householder, sojourner, 
tice, or servant, for the space ot o j 
days at the least.’* Later statutes n 
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greatly modified the heads of the settle- 
ment here enumerated, and have added 
others; they have also made a pauper 
irremovable, until he has become* charge- 
able to tlie foreign parish by receiving 
relief from it, either in person or through 
the liands of his wife or children. 

The following are the settlement'; that 
' subsisted at the passing of the Poor-Imw 
Ameridnicnt Act : — settlemejit by birth, 
jnrentage, marriage, hiring and service, 
apprenticeship, renting a tenement, estate, 
ollice, peyinent of rates. Settlements 
may be divided into two general classes ; 
being, first, natural or derivative settle- 
ments, as by birth, parentage, or mar- 
riage, to the perfection of M'hieh re- 
sidence in the parish is unnecessary ; se- 
condly, ae(iuired settlcmeiiLs, including 
all the n iuainiiig sottlemeiits above men- 
tioned, and to tliese residence for forty 
days in the parish is necessary. "I'he 
following were the modes of acquiring 
the various settlements which have been 
emunerated : — 1. ^(dtlement by birth. — 
In order that children may not be sepa- 
rated from their parents, the settlement 
of the father during his life, and the set- 
tlement of the iimtiier after his death, is 
the settlement of tin* chihlron. Hut legi- 
timate children v; ho have no known set- 
tlement an* settled in the place of their 
hirth ; so also are illegitimate children, 
for they can derive neither settlemeut 
nor any tiling else from their parents, 
fdiildreii Ifiwever, during the age of 
mirture, Avhleh eviiitinues till they an* 
seven years of age, must not be separated 
jrom tlieir jiarents, and are therefore to 
he supported in the parish where their 
pyrents happen to be, at tlie exjAense of 
le parish of their blrtii settlement, i, 
^^ttleiumit by parentage. — The settb*- 
^leiit ot the father, or, if he have in . 1 , 0 , 
u* maiden settlement of the mother, is 
comnuniieated to legitimate iinemauci- 
Pa‘W chiUli-i,,. After tlieir lather's 
eatli their settlement shifts with tliat of 
ihe widow, milil she marr} again, in 
ucn case the seltlemem of her new 
us land is not communicated to them. 

c. lilt ig 5 ^^^ iinemantipated 

fanfl^^ lie forms part of the parents’ 
^ child is emancipated when 
gums a settlement of his own, or, 


being of the age of twenty-one, lives 
apart from and independently of the 
parent, or contracts some relation incon- 
sistent with his continuing a subordinate 
member of the parent’s family, as by 
marrying or enlisting as a soldier. Any 
settlement of the parent acquired after 
the child’s emancipation is not commu- 
nicated to him. 3. Settlement hy mar- 
I riage.— To prevent the separation of 
husliand and wife, the settlement of the 
husband is communicated to the wife; 
she can acquire no settlement during 
marriage ; and if he have no settlement, 
she cannot he separated from him by 
her removal to her maiden settlement, 
4. Settlement by hiring and service is 
acquired by a person mimarried, and 
without iiuemancipatcd children, hiring 
himself for a year into service, abiding 
for a year in the same service, anil re- 
siding for tbrty days in any parish within 
the year, and with a view to the service. 
A general hiring, that is, a hiring where 
nothing is said as to the duration of the 
contract, is considered a hiring for a 
year. The service for a year need not 
be wholly under the hiring for a year, it 
is sulUcient if part of the service be 
under such hiring ; the residue may be 
either under another hiring, or under no 
hiring at all. The settlement is gained 
in the parish wdiere the servant last amf 
pU'tes the residence of forty days — the 
forty days need not be consecutive days ; 
if a servant reside thirty-nine days in 
parish A, then forty days in jiarish B, 
and finally another day in A, A, where 
he last completed a residence of forty 
days, will be the place of his settlement. 
All the forty days must be within the 
compass of a single year, hut it is suffi- 
cient if the resbleiice for any part of the 
forty days he wider the yearly hiring. 
.5. S'ltlement by npprenliceshi)) is gained 
in the parish wlit re a person bound by 
deetl as an apprentice last completes a 
residence of tbrty days in his character 
of apprentice. No service is required, 
hut the apprentice during the necessaiy 
period of residence must lie under his 
master s comrol. (i. Settlement hy rent- 
ing a tenement is aeqe .icd hy hiring and 
actually occupying a tenement at the 
rent of at least lO/, a year, payment of 
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rent U) that aniount, and resuU‘nce for 
forly days in tlu* parisli where the teiie- 
iiient is. By actual occupation is meant 
tliat no part of the tenement must he 
nndei’U't 7. Settlement l)y estate is 
gaine<l l)y tlie possession of’aiiy freehold, 
copyhold, or leasehold property, and re- 
silience for forly days in the parish where 
tin* estate lies. If the i-state come to a 
party in any way t‘xe(*pt by purchase, 
tlie value of the estate is immaterial ; 
hut a purchased estate confi-i-s no settle- 
im‘nt if the price ^iven was under .‘>0/ 
Jhit a j)erson residing on liis estate, what- 
ever may he its value, is hy Magna 
Charta irremovable from it while so r<*- 
siding, allliough lie may liave gained no 
settlement in respect of it. 8. S(*ttle- 
ineiit by office is gained hy exeeiuing 
any [uiblie oflice in the parish, such as 
the office of constable, si-xton, «!^e. for a 
year, ami residing there forty da3S. 
The olflee need not he of a parochial 
nature, hut it must he at least an 
annual oflice. 0. Settlement hy pay- 
ment (»f rates. In order to ac'juire 
lids settlement a jiersoii must have 
Im-u rated to and have paid the pihlie 
ta'ies t)f a ])arish, in respect of a 
tenement liired at a rent of lo/. a year, 
and have paid that amount of rent, and | 
resided forty days in the parish of tlu* 
tenement. This head of’ settlement 
t]ien*f()re includes all the rcipiisites of 
{Hdtlemeut by reiiting a tenement, except 
the requisite of aetual oecupatioii. 

All persons whatsoever, whether na- 
tural bum subjects of Kiiglaiul and Wales, 
Scotehmeii, Irislimcu, or foreigners, may 
gain a settlement in this country. A 
chargeable paupt*r is to he removed to the 
5)lace w here lie last acquired a settlement. 
It is often very ditlieult to iiiid out tlie 
place of such last settlement; this is so 
more especially in cases of settlement by 
hiring and service and apprenticeship, 
where the residence, being nneoiineeted 
with anything of a fixed nature, as a 
tenement or ofiice in any particular parish, 
may he continually shifting, the settleiuent 
consequently shifting wiiii it, until the 
last day of the service or apprenticeship. 
Paupers who have no settlcvient must he 
maintained by the parish in which they 
happen to be, as casual poor, unless they 


were horn in Scotland or Ireland, or 
in the islands of Man, .Jersey, or ( jiu'rusey, 
in which case they are to he taken under 
a pass-warrant of two justices to tlu'it* own 
country. When a }>auj)er has h(*eome 
chargeable, ami it is sought to remove 
him, he is taken before two jiistice.s, who 
inquire ns to his place of settlement, and, 
if sati.siied, upon his examination and such 
other e\idem‘i* as may he laid before them, 
make an order for his removal thither. 
The parish to wdiich he is reiiiovi'd may 
di.spute its liability hy appeal h) tlie quar- 
ter-sessions, when the order (>f removal 
Avill he quashed, unless it appear that the 
pauper is settled in the appellant pari.di. 

The Poor-Law' Amendment Act ( I &, a 
Win. IV. c. 7f ) has made no change in 
! tlie law respecting the rateahility of jiro- 
I perty or tlie mode of collecting the rate. 
The Act iloes not ajiply itsi'If to the rate 
until collected; it tlieii takes up the rate 
for the purpose of securing a better distri- 
hutioa of it. To this end the administra- 
tion of relief to the poor throughout 
Fiiiglaml and Wales is subject to the con- 
trol »tf the three poor-law eouimissioiiers. 
In ])aris}ies or unions where there are 
gnanliausor a select vestry, relief is to he 
given solely hy such guardians or vestry, 
or hy their order, unless in oases of ur- 
gent distress. In these oases an overs(‘er 
is houml to give temjiorary relief in 
articles of al isolate necessity, hut not in 
money, and, if he refnsi*, he may he 
required to do so hy a. magistrate’s order, 
disohedieiiee. to which is visited hy n 
penalty of a/. In parishes which have no 
guardians or select vestry, the itianage- 
ment uml relief of the poor is still left to 
overseers, suliject to the control of the 
comiiiissioners. But, with tin* exceptions 
above slated, the task of relieving the 
poor is wholly withdraw n from overseers, 
these ollicers, from ignorance or corrupt 
motives, having been generally found iu- 
eonipeteiit to the discharge of so important 
a duty. Tliey are still however intrusted 
wath the making ami collection of the 
poor-rate, which they are to pay over to 
those who have the distribution ot it* 
The general discretionary power which 
magistrates formerly exercised in ordering 
relief is also withdrawn. But a singly 
magistrate may still order medical relief# 
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when called for by sudden and dangerous 
illiiet-s; and two magistrates may order 
relief to adult persons who from age or 
intirmity are unable to worh, without 
repairing them to reside in the workhouse, 
llelirl to able-bodied persons eannot be 
given out of the workhouse, unless with 
the snnetion of the commissioners. In 
Mihstanee, the wants of llie poor are as 
amply supplied as In fore tin* Act, but the 
iiKinner of administering relief is so regu- 
lated, l)y sul)jeeting the applicants for it 
t<> the diseipliiu* t)f a workluuise and to 
ether reslruiiits, that the eomlitioii of a 
j i ipvr, living upon the ]K\rish fund, is 
depressi'd, in ])oint ofeoml!)rt, heUvw that 
oi' tile lahourer. Tims a ready test is 
ai plii d to distinguish nml and pretended 
de'>lilntion, and a powerful ineentive to 
Mork is held out to all who can find 
eti!|)l()yment. 

Tlie means also of obtaining employ- 
meiii an* inereased by enlarging the 
iiKirkel j’or the poor man’s laliour. 'fliis 
is the reMilt of a relaxation in tln^ law of 
M tilement, ami particularly of settlement 
h\ hiring and sm'vice. The old law liad 
been found to olistruet the fre<? circulation 
ol' labour hy eoniiiiing the poor to tlieir 
o'Mi parishes. 'I'he labourer himself, 
Iroin atlaehment to old scenes and asso- 
emtes, was often iin willing to engage 
biiiisvlf for a year ui a strange parish, 
b'^'t, l>y ac'piiring a settlement there, 
bv sbotdil incur, at some future time, 
a 1 vriuauent separation from home: the 
laiinei’, on th<^ other liand, had an equally 
sti’dog objretiun to hire a strange labourer 
o;i viir], tonus as to burden his parish 
"wilh a new sottfer. 

lly the Poor-Law Amendment Act a 
^ibiiKMit hy liiriiig and service cannot 
■ i‘i'luirod for the future; but the Act 
‘s not interfere niatei ially with setlle- 
I' lUs previously acquired. 8i*ttlemcnts 
) olliie and by apprenticeship in tlie sea 
’'‘p* or to a hsherman can no longer ho 
Seltlonieiit hy nmting a tene- 
• **[ is clogged with tiie additional qiiali- 
‘‘Uioii tliat the occupii'T must have been 
d to tile poor-rate, and paid the 
"'x* l<u- one year. Settlement hy estate, 
yi any other settlement, when once' 
■‘Xud, used to endure till it was super- 
xed hy some new settlement j but nov 


it is converted to a temporary settlem(‘nt, 
and to be retained so long only as the 
projirietor shall live within ten miles of 
the estate, Setlleinenls hy marriage and 
by payment of rates are untouched.' 

Settlement by parentage ami settlement 
by birth are both alVeeted to this extent, 
that ilh'gitimah' children horn after the 
jiassingof the Act arc to follow the settle- 
ment of their mother, until the age of six- 
teen, or until they acrpiire a settlement in 
their own right; instead of taking, 
flirmerly. the settlement of the place of 
their birth. I’he etbect of this change in 
the law is that an unmarried woman, 
whose pregnancy in itself made her 
char;jeable, is no longiT hunted from the 
pai’sh in which sin* happens to be, in 
order that the parish may not, by tlie 
birth of the child tlnu'cin, be jiermaiiently 
charged with its inainteiiaiiee. 

Tin* old law of settlement w'as full of 
legal dillicnlties and reiiiiement.s, and tlie 
etlect of tlie ehangc in tlie law lias been 
to relieve* pari!' lies from a frightful mas.s 
of litigation. 

A great ehaiige also has been introduced 
in the general law of bastardy, which is 
stated under the artieii* JUsTAunY. 

Any person wlio marries a w'oman 
liaviiig children, whether legitimate or 
illegitimate, is liable to niaintain tlieiii 
until tliey attain tlie age of sixteen, oi: 
until the death of the moih(*r, 

( lUackstone, ( 'omm.. .‘taO ; Nolan’s Povr 
L((irs ; Kuril’s Jnsdva, “Poor;” and 
(jiaiiibier (hi ihv Jjnr o/' Srlflenirnf .) 

Until the passing of the Act I iv 2 Vic- 
toria, e. hi), which received the royal 
a'^SLUit on the ’list. .Inly, IS.’iS, no pro- 
vision had been made by law for the re- 
lief of tin* h(*lpless or the ilestilnfc in 
Ireland. Jxelief is eonlined to the “(h sti - 
tiite poor, who must he relieved in 
workhouses. Other poor jiersons may be 
jissisted to emigrate. 

StatUtlrs, — The salaries and ('Xjienses 
of the eommissionei’s for eanying into 
execution the poor-law' acts in I'nigland 
and Ireland amounted to about .^i.'kooo/. 
in 1 84/). The chief Juigli.'-h eomrnissioner 
receives a salary of 'jhuoL a year, and 
the otlnr eommissioners 2()U0/. 7^ho 

salary of tlie, chief secretary is 
and the two aiisistaut-secre"iric5 receive 
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^00/. and <KK)/. according to Rcniorit}'. 
The salary of the assistaut-coniTnissioners 
is 7(M)/. a year, with allowances for tra- 
velling expenses. Pefore. the hiisiness 
of forming the unions was completed, (he 
number of assistant-commissioners actitjg 
in Kngland was twenty-om*, but tlie num- 
ber is now n.'Stricted to nine, innh-r th.e 
act 7 & 8 Viet. e. lot. A clnef commis- 
sioner is appointed for Irehuid, M'ho sits 
Tfii Dublin, ai d there is a staff of assistant- 
conimissioners for Ireland. 

'riie average sum expended for the 
relief of the poor in the tliree years 1 78*1-4 
and 5, was l,'.n2,24l/. ; and in the follow- 
ing years was as under: — 


l’ro})(>rfii)ii per 
JmvuI on t«»tal 
J’oplll.lti(M). 


1801 

. Xl, 01 7,871 

9.S-. 

L/. 

1811 

. (;,().5h,io5 

13 

1 

1821 

• 0,959,249 

10 

7 

1831 

. 0,798,888 

9 

9 

1841 

, 4,700,929 

G 

2 


The sums expended for /v /Ze/ for a year 
or two !>efore tlu' passing of the Poor-Law 
Amendment Act and in subsequent years 
are sliowii in the following table: — 



1‘ 


£ 

183-.> 

7,030,908 

1839 

4,421,714 

1833 

0,790,799 

1840 

4,570,9(i5 

1831 

0,317,2.54 

1841 

4,700,929 

183:) 

5,r)20>,4 1 8 

1812 

4,911,498 

1830 

4.717,030 

1843 

.5,208,027 

1837 

1,044,741 

1844 

4,070,093 

1838 

4,123,004 



Ag 

rent saving has also been 

eflected in 


irregular and illegal expenses in eonse- 
quenee of the api)ointment of auditors for 
the dilVereiit rnions. 

Number of in-door and out-door pau- 
pers relievc'd, including children, during 
the following years ending Easter or 
Lady -day : — 

I’roporfiini 
per fo 


Paupers. Populalioii. 
180.‘1 1,040,710 12 

1815 L.*lli),8r)l 13 

1842 1, 42 P, 37)6 9 

1843 l,r)4<;,3yO 9*7 

1844 1,477,501 9*3 


Number of in-door paupers in 1844, 
230,818; ont-door 1,240,743. “Of the 
million and a half of persons thus relieved, 
a large proportion were pennaneiit pau- 


pers. but the number of new eases in tli 
orhiT three quarters may h(‘ safely esti 
tiinated at half a million; so that th 
number of persons relieved in Englniit 
and Wales, in the course of the paroehia 
year 1814, may he taken at about tw 
millions, or nearly one-eighth part of th 
actual population. In other words, aluai 
one person in eight, through the eiitir 
population, received relief from the poor’ 
rate at some time during that year.' 
( Eih'ventli Report of the rh)or-La\v Eoni 
inissioners.) It should he recollected 
however, that if a person ceases to i i cci\i 
refK'f and again ajqdies for it la* is reek 
oned twice over; l)ut to what extent tlii 
is done cannot be ascertained from tlr 
lh)or-Law Reports. 

'Phe expenditure of 58.5 Thiions 
*''.ttglaud aiid Wales for 1843-4 was I'or 
Ill-maintenance . . X‘7 

Out-relief . . , 2,721), tc 

Esiahlishment charges and 
salaries * . . 748.!)S; 

Workhouse loans repaid . 18;),8iK 

Other charges connected witli 
relief . . • . 5, 58^ 

Total . 4,370,171 

’’rhe mimlier of paupers relieved in !<'•- 
Unions in Ireland for the quarter endin': 
29th September, 1844, was 1)4,187. Tin 
average numb(*r of days during wliit'li 
each pauper was relieved was 92 dii}'^ 
'Phe total number of Ujiions in Irclau'^ 
is 130. 

VOOli LAWS, SCOTT. AND. Th' 
foundation of the Old Eoor Law (' 

Scotland, was the act of parliannujt lad*- 
e. 74, which in so many respects n" 
seinbled the eelebi’ated Englisii statidf 
of tin* fonrtemith of Elizabeth, p^i^sr 
a few years earlier, as to Jiave been co*'^" 
sidered a mere adaptation from it. Ln’ 
Scottish act, how'ever, fell short ot 
Engli.sh in the one important particnb 
of not providing for the care ot the n ' 
hodieil. Ry thi.s old act, a scttlciiun 
was aeipiin'd by birth, and once ^ 
established could not be changed unk- 
by a seven years' industrial resiclein'e >• 
another parish. By the act 1072, c- _ 
this pt'riod was shortened to three 
'Pile method of administering tlie ^ ■ 
which arose partly out of the terms 
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the old acts, partly out of custom, and 
partly from the directions given to these 
sanctions hy the judgments of the coiirls, 
vas as follows:— 111 the rural parishes, 
the “ kirk sessions,” or lowest ecclesiasti- 
cal judicatories, consisting of the parish 
cUTgymau and c(*rtain elders, shared tlie 
management with the “ heritors,” or | 
rated landed proprietors ; hut it heeame \ 
customary for the latter body to interest | 
tlieinsel VI'S solely in the voting and j 
lewing of the rate, leaving its dis- j 
trihution an<l the manageim'nt of the ' 
noor to the former. In those inuiiieipal 
coi'])Orations holding rank as royal j 
liurghs, the assessment and manageim'nt j 
lay with the eoi’porate authorifii's. Tlie j 
funds for the relief of the poor were of 
two Kinds. The collections at church 
doors, along with certain fees and 
cleeinosynavy heipicsts, constituting the 
ou(' department ; and rates assessed on 
the parish, or a suhstitute voluntarily 
paid instt ad of an assessment, the other. 
Of the Minis collected at the church 
doors only a half went to the regular 
ridief of those legally entitled to relief; 
the other became a fund for gem'ral 
churi table purposes at the command of 
the kirk session. In many cases there 
was no assessment, and the regular 
practice came to be, that if the miscel- 
laneous sources were insufficient for the 
K'lief of the })oor, the heritors and 
st'ssioij in a country parish, or the 
inagistraU'S in a town parish, might lew 
a rate. It hecanu! a common practi' e 
for the parties ehielly interested to agn e 
to a voluntary assessment,” for (he pur- 
pose of jioslponing the imposition of a 
tixed legal rate. When an assi'ssnu'iit 
''as imposed, it heeame a rule that one 
half of it should he levied on the jiro- 
prietors of land, in respect of their land: 
th(' other ou householders, in res])ect of 
their “means and substance,” or their in- 
^‘oincs so far as not derived trom land, 
^hc adjnstnieiit of the rating was the 
P'oiind (tf niueh disjmte, and different 
parishes followed very distinct methods 
practice. 

For a considerable period, the Scottisli 
System was very favourably reccivi*d h) 
polliieal economists, who saw' the country 
'u a comparatively sound moral con- 


dition, with a parsimonious poor law, 
while the lavish system of Fngland 
seemed to promote profligacy aiul idle- 
ness. Ihit from the tiini' when these 
doctrines w'erc first promulgated, to the 
completion of the gri'at change of the 
Knglish poor law, a vast internal altera- 
tion had taken place in the social cconom)^ 
of Scotland. The comparative low' rate 
of w'agfs, attracting inanufactiiring capital 
from England, had caiisi'd a more than 
avvrag<; migration of the rural labourers 
to tlu' inanufactiiring districts, and a pecu- 
liarly rapid increase of tlic city popula- 
tion. It was found that with tlu'se com- 
plicated materials, tin; simple parochial 
system, ailapted to a stab* of society 
whori' each man v'atchi'd ovi'r the in- 
t(‘r»\sts and llie comhict of his neiglilioiir, 
was incapahle of gra[)])ling. It was 
found that evi'ii for poor country dis- 
tricts the system was imsiiitahle, because, 
though still far bi'liind the English 
system in piofiision, tin' town administra- 
tors were compelled hy the voice of jiuh- 
lie opinion to heconu* more liberal in, 
llieir dispensations, whih* the managers 
of the country parishes not siibjoet to the 
same iiitliu'iu'e, kept down the allow- 
anees, and thus gave tlu' poor an induec- 
inent to endeavour to olitain a st'ltlemcnt 
hy three years’ industrial residenee in the 
cities. Dr. (’haliner.*> was the gri'at chaiii- 
jiioii of the old system. With tlu' as^ist- 
ance of some enilntsiaslie followers, he 
organised the administi'alion of a ])arisli 
in the |»o()rer jnrts of (ilasgow, as a de- 
monstration of the ellicieiiey of w hieli the 
sy^t^m waseupahh'. It was a very ph usiiig 
jiieture, hut the public soon ff lt that the 
sueeess with which one eneriLietie indivi- 
dual and his enthusiastic ful lowers might 
voluntarily perform the dntie.s generally 
exacted by legal oompidsion, was no 
sutfieii'iit ground for believing tlnt^ the 
re>t of the commiinity can he at all limes 
and in all places depended upon for the 
performance of onerous public services 
withoul the eoi'rcion of hivv. 

The public were first awaki'iied to the 
imperfections of the Scottish poor law 
hy Dr. W. F. Alison, a physician in 
Eiliiihni'gh, and prolcssor of the practice 
ofmedii ine In the university. Having 
frequently administered professional ser- 
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vices to the poorer e]ass(‘s, he showed 
from his own experience that the utter 
inadequacy of the provision afforded to 
those who, ])y inability to work, or ha<l 
seasons, or revulsions in trade, \vi*re re- 
duced to want, was an extensive cause of 
disease, vice, and misery. Tiie city 
population speedily answered to this ap- 
peal, and associations were rorined, and 
iiupiiries made in various directions. It 
was shown that the amount exp(*nded on 
the relief of the poor in Scotland 
amounted to little more th;in a sixth 
part of the sum distributed tiirouizhont 
an e(pial population in Miq;land hy the 
economised poor law. In lOinjIand, the 
cxp(‘iise of supporting the poor amounted 
to (>s. por head of tin* jjopulalion ; 

in Seotland, to In. In some of the 

llifthlaiul ))arishes, whence the most 
destitute objects emigrated ()v<‘r the rest 
of the country, the allowimces were 
ludicrously small; aiul a luqmrt made to 
tlie (ic-n ‘r il Assembly of the (hiurcli of 
Scotland in eiiuineraled instaiiees 

wlu*i-i; sums averaging from ffv. to l.s. 
yearly were solemmy avarded to des- 
titute peoph*, as the provision which the 
poor law made for their wants. In the 
mean 'ime, the discussion of these mat- 
ters had a teiulcney gradually to increase 
the amount of the provision for tho poor, 
’'fin* practice of assessments math* con- 
siderable progress, and a return to par- 
liament ill 18 Id shows that between 
]v8d!) and 1S41 the sums raised hy 
assessment had iiicp-ased from 
to Cl::s,SoS; while the sums raised 
hy \ olimtary assesMiH-nt had risen from 
to fi'J.bSr). A commission was 
at last appoinb'd to imiuire into the 
whole state of the subject, and after 
hearing much evidence, they presented 
a Report, accompanied hy a voluminous 
appendix, in I84d. The amendments 
proposial in tliis Report were supposed t^i 
he of a somewhat narroiv nature; the 
country expressed dissatisfaction w'itli 
them ; and in 184.^) a measure w as passed 
embodying alterations considerably more 
extensive. 

Ry this act, 8 & i) Viet. c. Sd. a 
hoard of sujicrvisioii is appointed, con- 
sisting of jicrsons conueefed with the 
municipal bodies and the administration 


of justice in Scotland, with one salaried 
member, W'ho gives constant personal 
attendance, 'fhe office of the hoard is in 
Kdinlnirgh. This board is endowed with 
ample means for ascertaining, in all 
parts of the country, the eondition of the 
poor, aiul the method in which the 
system of relief is administereil. 
hoard has, however, no dinnUory oi 
prohibitory control over the proceedings 
of tlie local boards. These bodies are, 
however, reorganised hy the act. li, 
the rural jiarishes wlien* then' is ai] 
assessment, tlie local hoard is to consisi 
of landownms to the; extent of 
animal value, the kirk session, and cer- 
tain electeil rcpresi'iitatives of the otlii'i 
rate-papers, aceonliiig to the numbii 
fixed hy the hoard of supervision. In citv 
parishes, the boards are each to consist 
of four persons named by the magistrates, 
deputies not exceeding four from caeL 
I;iik session in the city, and certaii, 
elected persons according to a nuinlei 
and qualification fixed by the board, ol 
supervision. In parishes wliere tliere 
no assessment, the management is to eiai- 
linue under the old system. 7'hen* \> 
thus ill this act no maeliinery for levp iii.i; 
or exacting ti rate for the poor, unless in 
those parishes where the persons nie;-' 
immediately concerned agri'c to such a 
measure. It is lield, however, that lla' 
facilities which the statute gives tiie poor 
j f r itlu speetive pj hial 
authorities the relief to which tliey arc 
entitled, will render it necessary to pat 
more extensive funds at the disp('sal el 
the distributors of relief, and this can 
only he accomplished through the system 
of as.sessment. When persons apply fi't' 
relief, it is provided that though they 
have no settlement, if the claim woukl 
he just ill ihe case of their having one in 
the parish wdiere it is made, suhsi-^tenct 
ainst he afforded them till it is de- 
termined what parish is liable. When 
relief is refn.‘-ed, the applicant may opi'ly 
to the slier ilf, who may grant an orth'*’ 
for temporary relief, and then hear par- 
ties, ;nu(^ decide whether tlie applicant is 
or is not entitled to relief. In tins form, 
how’ever, neither tlie sheriff nor an} 
other judge can decide on tlie udcjtKK'J; 
relief. The initial step to any judjcial 
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appeal against the aiiioiuit of the relief \ 
atlordcd, is by an applieutioii to the board 
of supervisi(>n, and on that body rej)ort- 
iiig its concurrence, the applicant is 
placed on the poor-roll of the court of 
session, where he has the privilege of 
the (piestion being discussed gratis. By 
'this act, provision is made tor medical 
attendance and nu*dicines, being part of 
th<' system of panj)er relief, and for the 
cdiieation of pauper children. It is pro- 
vidc''-!, that for th.e purposes of the act, 
jKo isln s may he unit(*d into “ comhina- 
*‘wns.” By a special danse, nothing in 
the act is to be eonslrned as entitling the 
y.ble-l) 0 (li(‘(l to relief, and their claim is 
thus h'fr in the state (d’ dt)nht in which 
it stood hetbre the passing of the acf. 
Men deporting tlx'ir wives and childnm 
are made liable to inmishnicnt as va- 
grants, a jjrovisiou which it is IiojuhI may 
allord a remedy tt) a defect wliich has 
I(»ng characterised the law of Scotland — 
the ahst'iice of any means by A\hieh 
deserted wives ean make eirecliial claims 
on their liushaiuls for sustenance to them- 
selves .‘in<l their children, witliont a 
regular action in the C(nirt of session. 
By the new act, a new and more sju-cinc 
moth- of aj>iiortioiiing the assessment be- 
tween landed and other property lias 
been alreiiipted tt) be established, biit this 
provision is already a fruitful source of 
dispute and liiigation. The time neces- 
sary to ac(piir(! an industrial settlement 
is incrt'a.M d from three t(; tiv<‘ years. 

POl)b’’.S liATB. [Boon liAws am> 
SETTUn UiAT. I 

^ iHll'l'i, ' l^OPl'iUY. [Cattiolu' 
Cmncii.] 

Pf)lM f.ATION. [Cf.xsits.] 

P() 1 M ILATlOiV. The circumstances 
which determine the proportion of the 
pupuhition to the area of any given coun- 
try, are the first elements wliich wc must 
take into llu' account in considi-ring tlieir 
socijil ccuidilioii. In the lowest stage of 
human existmiee, in which ineii dejiciid 

hunting and fishing for a suhsistenee, 
'ii'c si-attered over an immense sur- 
lace in to obtain food; a^jd as tlie 

‘Hiimals wliich they pursue become scarce 
•a one part, they remove to another 
1 houiili vhe numiters of a tribe may not 
averagi- <tne individual to a sfiuare mile, \ 

VUi. IT. 


the difficulties of procuring subsistence 
are often so great, tliat frequent hunger 
and occasional famines hav<* ahvays cha- 
racterised the savage state. Many of the 
tribes of North America whicli live near 
and among the liocky Mountains are ac- 
tual example's of this precarious mode of 
existence; and tin* white men who hunt 
the fur-hearing animals in the same re- 
gions are subjected to tlu-se inconveniences 
of a savage life. The jnircly pastoral 
state ailmits of a greater ndative iiropor- 
tion of population ; hut the lu'ccssity of 
frcipu'iit removal from place to place in 
search of pasture docs not admit of this 
jiroportion surpassing a certain limit, 
which is di'tcrmiiu'd liy the capabilities 
of the uncultivated land to feed their 
flocks and herds. If agidciiltiire he re- 
sorted to. and tlic occujiatioii ot‘ llic shep- 
herd he exchanged for tliat of the lius- 
handmaii, the same tract when cultivated 
will sustain a larger popiilati m. In the 
(‘arly stages of agriculture, the implements 
of labour are few and iinperfeet; the 
elolhiiig of each llimily is the produce of 
household industry; and the mimhcr of 
carpenters, hlacksinilhs, and other artifi- 
ceri<t is small. When a more minute 
division of emiiloymciUs takes jihicis and 
the hnshandman is solely engaged in rais- 
ing food, wliih* others are employed in 
making clothing and supplying ail the 
oilier wants of the j)0pnlation, tin* labour 
of the community becomes much more 
productive, and food being laised in 
greater quantities, this change is followed 
by an iiicrca.H* of the popnlalion ; and 
when machines for ahridging linman la- 
bour are hitroilueetl, a furtlu-r stimulus is 
given to th(! inen'ase of [xipulatiou. An 
intelligent, healthy, and iiidn>rrions popn- 
lation, who possess a good soil and 
ahimdanee of mineral w'ealth, are 1 1 ahlcd 
h\ improvements in nnnhiiiLiy and la- 
bour-suing eoiitrivaiuT-^, not only to sup- 
ply their own Avaiit'-, hut tlir)M' ot other 
countries in :i less advaiict-d state. M hen 
a country has sncceedcil in introducing 
the products of an exlcnsividy div< rsitled 
industry into tlic markets ol the world, 
the population may lie contiimally in- 
creased. with a continual increase in the 
comforts which U enjoys. In tlic savage 
slate, u tract ot scvci.d hundred scpiare 
2 N 
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miles is overstfx'kvd hy us many iiuli- 
vidiials : in nations \vhi(‘h lia\a* maclieil 
the hi;;li»‘st deeri'e of civilization hitlici’fo 
known, tin- jiopnlalion is as p,ivat to (.ue 
single S(jnan‘ iniU.-. 

Uiid. rail the '.Mvei'sity of eirennistances 
in whidi lln* inl)al)it;nits ofdilii-ivnt puiis 
of the world i‘xist, their innnhers are 
liniiti-d 1)_\ ihe means of snhsisti'iice. If 
the po[niI.:tion increases i'lister than (he 
fooil for thi'ir supj)ori, jioveiMy a).d niiseiy 
ensue, and d(‘:ith thins tlicir nnnihers, and 
hriujis tlnan ti> a level \vith the means of 
Mihsislenee, 'rhi-, ele-et may tahe 'place 
'whether tiie jKipnlalioii he one to a sfjuare 
mile oc everal Iinndrcds. lienee tile 
prc'po on ol'liirtiis, inari ia_e< s, and deaths 
to the j.opnl.itiiMi, as inipornint an ele- 
ment in ascertaining' the eomlition of lln 
population of any I'onntry as the propor- 
tion of tln-ir nnnihers to eaeii sipnuv mile. 

'riiemils V. liieli arise when the popu- 
lation incriMs'S inoie rapidly tluiu the 
means of snh>is(enee had not escaped tin' 
Tiotiec' of I \i o of (!iv‘ most eminent writers 
of antlijnilv, IMato and Ari.^loth*. (IMato, 
Ln/rs, v., and /oye//i//e, v.; Aristotle, 
Pofifi/, . \ii. li>.) Ill later limes this 
truth had hecn si‘en h\ Dr. I''ranl\riii, Sir 
Janie.' SteN\ irt { '(VtUfl isi> ou I'ol. Lee//., 
hook 1;, Mr. rounr aal ( /vss-oy an tin' 
Poor- I.dtro, and other Mnuli'-h a. id 
KreneJj eeo,!(»mis's. I’lieir views aliraef<‘d 
litth' alteiilion at the time vi lien tin'y 
wroti*. In l‘aie;land ispeeiallv, dnriipjj; 
the enjileenih century, ;i fii.M' opinion j 
prevailed that the population was tlimin- 
ishinp; and snhsisjneutly ihiMlomaml for 
liKMi dnriiie the lone \var viith Frama* 
rendered the evils of a n-dundant popula- 
tion almost inun;inav\ in j^eiieral estima- 
tion. 'Idle dcet-nnial ei-nsii'- cl’ the popu- 
lation diirlni.’; the present eentiirv, tiie 
transition from nar to peace, and the 
COiriniereial eini-ana'-sments and periods 
of puhlie distress whieii have Invii expe- 
rieiiceil, Iiave aiven ns the imans. of 
fonniiiir a. lu^lter jndanient on sneh mat- 
ters ; and the writinus of the late Mr. 
Maltliiis have povverliiliy aided in jiio- 
diioin^' correct views lopoii the ipiestions 
of popi.ilati(>n. Ili.s ‘ Ivs.sav on tiic I’rin- j 
ciple of Fopulalion’ was ilr.-.t puhlisiied j 
aiionyuiou^ly in I71fs. Tliis work was | 
suggested by a paper in (jJod win’s ‘E:i- j 


quircr,* and the author’s object was to 
a[iply the jirinciple of population in eon- 
sidtaing the schemes of human perfecti- 
hility and otlier spi'eulations on soeii'ty 
to which the Freneli revolution had pveii 
birtli. Ilume { I\ijiiiloiism‘Sf< of ijidrnt 
Xfitiims), Wallace ( / )issrrltftioji <>u f}u> 
i\innf)ns of Mtinliiiid in Antirnt and 
Modorn 'riou-s), and Dr. Price's writings 
)f more recent dati*, wen. 

! from whom Mr. Maltliiis dislneed the 
I main principle of his Kssa} . In FSl).‘{ 

! aj‘peared a second edition, to which Mr. 
j M.iitims afiixcd his name, and which 
j iniuiit he coii'-idered almost a m*w work. 

[ 'File author had in the interval directed 
lii> altemioii to an historical examination 
of the eli'eet of the principle of population 
(»!i the ]^a^t and present state of society, 
ami the snhjeei was for the fir^t time 
treated in a eomprelieiisive and systematic 
maimer. A third and fonrtli edition 
appean-d a lew years afterwards. I'hc 
liftli eililioii, eoiitaininji; si'veral additional 
eliaptors. wc.s piihlislied in l.sir. d'he 
sixth and [in-sei.t edition, w liieh eontaini'd 
few al'ccraiions, was published in IS20, 
'I'lie tlil»‘ of the work as it at jireseiit 
s la lids is as follows ‘An il.ssa> on the 
I’rii.e’.ple of Po|mlation, or a vit*w of its 
past and jireseiit F<lle«‘ls on Unman Hap- 
piness, with, an Impiiry into our prospects, 
r.-.-sp/Hniup the fiirnre removal oi‘ miti^^a- 
tion of the evils which it ()eeasi()n>.’ 
'flic follow inu is a him f snminary of its 
leadiiiji prineip.les ; -Mr Malthns’s pro- 
}) 0 '>ilion.s are — lliat population, when mo 
cheeked, go m (iouhling itself every 
tvveniv-ll\e wars, or ‘reuses in a gco- 
while the means of 
Mihsi''tene'-, under tin.* most liivourablo 
eireimisianee-. eonul not he mad * to in- 
crease lirnter than in an a. itlmietical ratio. 
J'hat is, the human sp -eies may inereast* 
as the mimhers 2, I. 1.., .‘>2; wliile 
the increa.M' of food would only proceed 
ill the lidlowing ratio; I, 2, .‘1, 4, a. 
'rims if all the fei'tih* land of a e<nnitry 
is oceu])ied, tlie \eai l v inereiist; of produce 
must depend upon improved means ot 
cultivation; and neither seitmee non ca- 
pital apjilu'd to land eoiilti create an in- 
creased amount of produce beyond a 
certain limit. Hut the increase of 
lulioii would ever go ou with unabated 
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■vigour, if food could ho ohtaiiiod, and a 
population of twvudy millions would pos- 
sess as Tiiuoh tilt* iiilioroiit ])owor of dou- 
bling itsolf as a population of twenty 
thousand. Population liowovt'r cannot 
increase lK‘}oiid the lowest nourislnuent 
cajjnhle of supporting life; and therefore 
the diflieulty of obtaining food forms the 
primary cheek on the increase of pojmla- 
tioii, although it does not usually present 
itself as the immediate cheek, hut operates 
upon mankind in tlie various forms of 
iuist'ry or tin* fear of misery. The im- 
iJiediate clnn-k may he either prevehiim 
or jxjsidrr; tin* pri'venti\e is such as 
reason and relieetion inij)ose, and the 
positivt* consists of every form liy Avhieh 
vice and misery shorten human life. 
'I’lins a man may restrain the natural 
aj)petit(* ANhieh directs him to an early 
attachment for one woman, from the fear 
of lu‘ing unahle to [ua'serve his children 
from poverty, or in not having it in his 
power to l)estow njxm them the same 
ad\antagt‘S of education which he had 
himself cujoy*d. Such a restraint may 
Ih' praetist'd for a temporary period or 
(linuigli life, and though it is a de<lueliou 
fnnn llie sum of human happiness, theevil 
is less than that vvhieh results from the 
positive eh-eks to j)opulatiou, namely, 
mni liolcsojiie occupations. sc\cre labour, 
and exposure to tin* seasons, extreme 
poverty, had nursing of eliihlreii, exc<*sses 
all kinds, l]i»* Nvl.ole tiain of eominon 
disease and cpidemies, wars, plagues, mid 
f.tiii?i<*s. 

'rile preyntive and tlie positive checks I 
'vhich tin’iii tin- olistaclcs to tin* increase 
pnjmhitioii an* resolvable iiito, 1, moral 
I’cstraint ; -g, vice ; misery. 

rrstrtfinl (eon-idered as one of the* checks 
h) pojmlntiou for the first time in the 
JjCcoad edit'on, I.so.'j) is tin* prudential 
tc^t’^jint from marriage, willi a coiidiict . 
J'trictly moral during the period of this ; 
tesuaiiit. l:h‘on!is(*iious intercourse, vio- i 
latioii of the marriage bed, and imyiropcr . 
ai’ts to conei al the eonseijiiences of irre- 
j-odar e'unm etions, are melutled under tlie 
"•ad of \ tec. 'riiosi* positiv# checks 
flitch appear to ari*>e* niuivoiilahly from 
Ihc* laws of nature ma} lie called exein- i 
lively A/isxnj. ,^neh are the ehecks 
tivhich repress the superior power of j 


population, and lvee*p it on a level with 
the means of snhsistence. 

'^I'hc^ ‘ Kssay on PopnlatioiU plaeesthe 
question in every liglit wldeh ean eluci- 
' date the truth. It is divided into four 
I hooks, the first of which notices the 
checks to pojmlation in the less civilised 
parts of the world and in past times, 
'riu* second hook passi's in review the 
different states of modern liuropi? (most 
of which Mr. Malthiis visited in tlie in- 
terval preceding the ])u])liration of the 
second edition), and In* ])oints out the 
checks to pojmlation which j'revailcd in 
each. C’haptcr xi. of this hook is ‘ On the 
Fniitfidiu-ss of iMaiTiag(*s chapter xii. 

* On the KlVeets of epidemics on liegps- 
ters of Hirths, Dr-aths, and Marriages;’ 
and chajiter xiii. is devoted to ‘(ienernl 
[ Deductions from the preceding view of 
Society.’ The third hook c^unpreliends 
an examination of the dilfereiit sjstems 
or expedients whieli have been proposv'd 
or have prevailed in society, as they 
affect the evils arising from tin* principle 
of population in the first three eiiajiters; 
the sv stems of eqiialitN proposed by Wal- 
lace, (\)ndorcet, (iodwin, ^Sic. are con- 
siih'red. Several chajiters are devoted to 
the* consideration of poor-1 a.ws ; corn- 
law's (first in eonneetion with bounties 
on exporlation, and secondly nnder re- 
strictions on impoigation 1 ; the agricul- 
tural system; the eommeixdal system; 
and tin* eomhination of liotli. 'I'lie last 
two chapters are, '• Of increasing Wealdi 
as it atieets tie* fkmdition of (fe* Po<*r;’ 
and a simirnari containing ‘(General Oli- 
serxations.’ The fourth hook tnats of 
‘ Future Prosjx cls res]fi‘cliiig' the 

IJemoval or Mitigation of tin* Mvils 
arising from the Piincipie of Popula- 
tion.’ (.’liapter i treats -Of Moral h*e- 
straint and oiir Obligations to practise 
this \'irtue.’ (’)ia])ter ii. is ‘Ofiiie Ff- 
fects wliich would result to .Society from 
the ])revaleuee of Moral h’esti*aint.* 

(’hapter iii. is ‘ Of the only eiUctual 
Mode of Improving the (’ondllion of the 
Poor.’ And the last chapter.^ is ‘Of 
our rational Fxpeetations respecting the 
Future Iniprov(*ment of Society.’ 

Peilnqis no author has been more ex- 
yio.sed to vulgar abuse than Mr. Malfhus. 
Jle was accused of iiardness of heart, 
2 y 2 
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and represented as the enemy of the 
poorer classes, whereas no man was 
more t)enevolent in his views ; and the 
earnestness witli which lie engaged in 
his work ^On Population ’ arose from his 
desin* to diminish the evils of poverty. 
His mind was philosophic, practical, and 
sagacious; his hahits, manners, and 
tastes, simple and unassuming ; his 
whole character gentle and placid. The 
last edition of his ‘ jhineiples of Politi- 
cal Economy’ contains an inUnrsting 
meinoir of Ids life and writings hy Dr. 
Otter, late Hishop of (’Idehester, who 
had known him intimately for half a 
century. A list of Mr. Malthus’s works 
and writings is giviai in page 42 of this 
‘Memoir:’ it is a matter of regret that 
they have never been ()ni»lished in a eol- 
lecfed form. Several of his most vahi- 
alile productions appeared in the I'klin- 
hurgh and (Quarterly Reviews. Mr. 
Maltlins was born at Albm y, near (Inild- 
ford, in ITtiO ; lu*came a fellow' of Jestis 
Colb'gi', Cambridge, and entered holy 
onliM’s: he afterwards married. In 1804 
he was appointed Professor of History 
and I’olitieal Economy at the East India 
(kdb^e, Hailc^hury, the duties of w'bich 
In* liil filled to the time of his death, in 
December, 1884. Mr. Maltlins was a 
Eellow' of the Royal Society and member 
of the National Institute of France. It is 
not creditable to lliosc who had the distri- 
Imtion of ecclesiastical patronage, that 
Mr. Maltlins never held any ])referineiit 
in tin* churcli. From this brief notice of 
the individual vliose name is so inti- 
mately ideiitibed with the theory of 
population, to tlie elucidation of which 
the best part of bis lib* was devoted, we 
return to the subject of the pri*sent article. 

Although circnnistaimes may some- 
times occur ill wliicli the tendeney of 
population to outstrip the means of sub- 
sisteiiee may he connteraeted, and food 
may for a time increase fasU r than popu- 
lation, yet this only gives an impulse to 
population, and the former jwoportioii is 
quickly re-estahlishcd, provided no im- 
prov.'inent takes place either in the jirii- 
denlial habits of tlie p* ojile or in the 
elevadou of their tastes and desires. 
The poverty and misery which me oh- 
servubJe among the lower classes of the 


! people in every country can in a great 
, degree be aceounted for by a reference 
I to the principle of population. It is 
, evident, for examide, that the rate of 
1 wages depends, for one of its elements, 

I on the proportion between population 
i and the means of emjiloyment, or in 
other words capital ; and that any altera- 
tion in either directly affects v<^ngcs. If 
population has increascwl while the fmuls 
for employing labour liave nnnained sta- 
tionary, the competition of laboiinu's will 
! cause the rate of w ages to decline. If, on 
1 the other band, capital lias increased faster 
i than jiopnlation, or capital lias been con- 
centrated on any given sjiot more rapidly 
than population, wages will rise in the 
former ease, and in the latter wdll 1h‘ 
higher than in otlKU* plac(*s where the 
same thing has not taken place. Thus 
occasionally in smuc parts of the United 
States so ncniy emigrants with capital 
will flock to a single spot, that the wages 
of carpenters, tailors, and others, wdiosc 
labour is in immediate dernaiul, will be- 
come very high comjiarcd with any other 
place that has not been n'ceiitly settled. 
'Flu* tendeney of poiudation to ineri'as(‘ 
is the same nnd<*r all eirennistanees, but 
this is not the ease witli capital; for in 
proportion to the capital aln-ady aeeii- 
mnlated, the ditliculty of adding to it 
becomes grealt'r, that is, the field for the 
employment of capital beconu's less e.\- 
tcnsivc. Under sneli cireiimstanceS 
wages would liave a constant tendency to 
fall, if the checks to pojudation did not 
interpose; but it de])ends upon the peo- 
ple tbein.'-cha's whether the level is to he 
maintained by vice and misery, or hy 
habits of prudential restraint, which, it 
adopted, would certaiidy secure to therii 
a fair prope)ilion of the necessaries <>t 
life. 

'I’lie great problem of society is tomaio- 
tain the most beindicial proportion be- 
I twe<*n population and food “ to unite two 
1 grand desiderata, a great actual popuhi- 
1 tion and a state of society in which squalid 
poverty and dependence arc conipa^* 
tivciy but little known ” DisliearteiiiOp 
as the evils resulting from the principle 
of ])opulation may at first sight seein, 
they are capabb* of mitigation. This 
principle may even be regarded as one oi 
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the great springs of huir an improvement 
— as the parent of invention and the 
stimulus to exertion — which preserves 
S()ci('ty from that state of iinlx'cility and 
decline into which it would fall if not 
urged onward by some extraordinary- 
power. It is tin; interest of all members 
of society, and is particularly incumbent 
on tliose who have the power, to use 
their best exertions to elevate the habits, 
tastes, and moral feelings of the people; 
and by tills menns to render every siic- 
ccs.sive material improveiiKUit eoiniiieive 
to the happiness of society. Jf this be 
not done as inueli wretchedness as we 
find in tin* lower stages of society may 
co-exist with th(^ highest efforts of art 
and science, arnl the greatest perfection in 
all the processj's of industry. Kveii the 
introduction of vaccination or any similar 
means of diminishing mortality is of 
little avail provided the nninb(‘r of inar- 
riag(\s cojitinne the same without any 
corresponding inoreas(‘ of the resources 
of society, and the average mortality will 
not l)e diiiiiiiished, hut disease will lx* 
fatal niult'r other forms. Kvery im- 
provejiKMit wliich tends to increasi* the 
quantity of luimaii food, and every in- 
vention which enriches society by cheap- 
ening the processes for oblainiiig the 
iieces.sarics of life, should be aceompuiiied 
by a ecirrespoiiding advance in the intel- 
lectual and moral cliaraclcr of a nation, 
m order to secure all tlie advantages 
'vvliicli tlicsc iiiiprovements pre calculated 
1o confer. 

Mr. Mnltbus’s theory is now generally 
accepted 'is the true (exposition of (he 
principle of population. Many of the 
<dijectioiis that liave been urged against 
It are hardly worthy of notice. .Some 
are content to (jiiote the Scripture com- 
mand, “ Increase and multiply,” forgetful 
^>t the moral obligations wliich are im- 
in coiJiKTtion w ith it. Others liave 
imagined that they have discovered a 
supernatural law of fecuindity wdiicli 
varies w ith the fluctuating circumstances 

Society. Dr. Price, Mr. (iodwin, and 
Jlr. Sadler entertained this notion. Mr. 
Malthus’s reasons for not replying to 
Mr. Godwin’s work are stated in the ap- 
pendix to the sixth edition of the ^ Kssay 
on Population.* The fallacies of Mr. i 


j Sadler’s work are most ably exposed in 
I the ‘ Kdinhnrgh Keviewg’ No. 102. Mr. 
Senior is the only economist of any dis- 
tinction who has objected to the tlieoiy 
of Mr. Multhus. He cmitends, in his 
* Two Lectures on Population,’ for the 
doctrine that ‘‘ the means of subsistence 
have a natural tendeiuy to increase faster 
than population,” 'Flic appendix to tht^se 
< Lectures’ contains a corn^spondcnce he- 
twemi Mr. Malthus and Mr. Senior on 
their respective views : it oxliihits tlie 
latest view's of Mr. Malthus, tliongh, 
after forty years’ anxious reflection on 
the subject, he had no change to make in 
his opinions. 

The lat(\st w'orks on population are, 
‘The Princijdes of Population, and tlit ir 
Coiiiu^ction with lluimm Happiness,’ by 
Archibald vVlison, P^sq., published in 1841); 
and ‘ Over-Population and its Pemedy ; 
or, an Impiiry into the ICxtent and Cans(\s 
of the Distress prevailing among tlie J^a- 
bouring Classes, and into tlie Means of 
Keniedying it,’ by.W. T. Thornton ( 1 84(J). 

The disputes about the primajile of 
population, like those which have arisim 
in many otlier questions of a like kind, 
are mainly owing to tlm amliignity of 
language: in fact they are very little 
more tlian (juestions about tlie consistent 
use of words. If w'e analyse the pro- 
position of Mr. Senior, it will ap[K‘ar 
that it is not (‘asy to conc(‘ive with elear- 
ness the in(‘aiiiiig of its terms. Tlie 
words “ means of subsistence” may sig- 
nify the subsistence whicli is obtained 
from spontaneous products of the earth, 
and from the natural increase of aniitials. 
The products of tlie earth may he said 
j to have a natural tendency to inerea.M', 

' or naturally to increase, or rather to be 
produced; audit may, for argunicnt's 
sake, he admitted, though it is not trm*, 
that aniiinils have tin; same kind of 
natural tendency to increase, or are in 
like manner naturally increased, or 
rather are produced, d’lu're is no other 
natural tendency to iiicivasi^ or natural 
increase, or natural produce, tliat w(' can 
conceive, if the word “ natural ” is to havii 
its ordinary acceptation, ^’he increase 
of population, or the produce of new 
population, may be said to he natural, 
exactly in the same sense in which the 
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increase or produce of niiiiuals ‘uuierally 
may he called natural. Jf then this 
should he the sense of the word “ natural,” 
the proposition means that vegetahles and 
animals (not including man) hav(? a 
natural tendency to increase faster than 
man, who is an animal — a proposition 
which is not worth the trouble of dis- 
cussion. 

Hut this is not the meaning of tlie 
writer who maintains this proposition: 
he is evidently spi*aking of human labour 
and its })n)ducts when he is speaking of 
the “ means of subsistence." The term 
“ means of subsistence ” therefore con- 
tains the notion of human labour; and 
“ means of subsistence ’ are the products 
obtained by human industry applied to 
material obj«*cts. Lverytliiug “natural” 
therefore is by the very force of the term 
“means of subsistence” excluded from 
these M’ords; for it is not of natural j)ro- 
duce simply that the wribT is speaking, 
hut of that which human lah.our produces : 
in otiu'r words, though nature (to use the 
Tulgar term) co-operates, the thing pro- 
duced is not viewed as nature's product, 
but as the product of human labour. 
There is then nothing “ natural ’ in “the 
mean.'' of subsistence,” and therefore 
then* is no natural tendency to increase 
in the means of subsistence ; and con- 
RCiiueiitly tlu* comparison contained in 
the proposition betw'cen things that ha\e 
no natural tendency to increase, ami 
things that, in a sense, liave a natural 
tendency, is unmeaning. Whether then 
the assi-rtion be that “ there is a natural 
tendency in population to increase faster 
than capital ” (Milh, or “ that the means 
of suhsistenee have a natnial tendency to 
increase la.^tor than popidation ” (Senior), 
in either case the um* of the word 
natural ” is incorrect, and not only tends 
to cause, but ilocs cause eonfu.Nion. It 
should he observed that in enunciating' 
this proposition, Mr. Senior sometimes 
omits the word “ natural.” 

Again, the natural tendency of popula- 
tion to increase is simply the desire and 
the power to gratify tlie animal passion, 
the eo;ise<pienee of which i.’. the physical 
union of the sexes and the ])roduction of 
their kind. Hut this leiideney (to use 
again this very vague expression) is 


positively cheeked by want of food and 
other things necessary for human susten- 
tation and health. If food and such 
other things could he had to an iiidefinito 
amount without any labour, so far as 
frxKl aud such other things only are 
necessary to its increase, population 
would go oil coutinnally ineivasing. Hut 
the actual ccuditions of obtaining food 
aud .such other things are human labour; 
that is, the labour of those animals, who 
if supplied with all that they want with- 
out any labour, miAflit go ou increasing 
imlelinitely. It appears then that ibis 
so-called natural tendency of po])ulalion 
to increase has no tlf 'crt, that is, it re- 
mains a iendimey ; that is, it is nothing 
at all in results, mdess man lalxairs; and 
the amount of his labour, in considering 
this (piestion, is quite immah'rial. It is 
unimportant whetlu'r it eon^ists in 
making a ])lough aud ploughing the 
earth, or plucking an apple from a tree 
aud eating it. nhole proposition 

then may be developed tlius : — The 
means of subsistc'nce are only produced 
or ha<l by man’s lal'onr: tlu'se “ means 
of subsistence” so imnluec'd have no 
natural tendency to increase, exci’pL so 
far as man has a iialiiral ttmdeiiey to 
increase. Now, man has in a sense a 
natural tendency to incivasc, tliat is, he 
has a desire and a capacity to increase', 
and he can inen'ase if he has the means 
of suhsistenee. Hut lu' must have the 
means of subsistence first; and if tlie 
actual means of sub.sisteiiee are only sid’ 
ticii'ut for the actual pojnilation, there 
call he* no increase of the ])opulatioii till 
the ineays of .s\d>sisteiice are increased. 
The “ means of subsistence.’^ at any given 
time, aud in any given ijalion, signity 
those things which tin; indi\iduals 
that nation require according to their 
several stations and the habits of societ} : 
they may he ihe bare means of sustain- 
ing life: or tli(*y may be those things 
also which Mr. Senior has well detined 
under the heads of “ decoicies " and 
“luxuries,” If while the means of suli- 
sistence remain the same, the population 
lower their .scale of living, it may 
crease further, for the relative ineaiis ol 
subsistence are by the supposition in- 
creased. It is true that thi§ lowering 
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the scale of living is an evil, iiiasnmcli 1 
as it tends to make society move in a ' 
retrograde direction : th<*re is also a limit ,| 
to the extent to which the scale of living 
can lowered. The antecetleni con- 
dition then on wliich the incrt‘ase of 
pojailation depends is its own labour, for 
it cannot increase without the increase of 
the means of subsistence, and such in- 
crease is the elfect of lalKiur only. 

We can never contemplate human 
society in its origin. We must contem- 
plate it in its progress and development. 
AH theories as to how man hfuan to pro- 
pagate and gain the jneans of subsistence 
are useless towards the solution of any 
problem that concerns his condition. 
We know this, and no more : at any 
given time, and in any given state of 
society, there is a c<*rtain popniatioii 
which subsists in a. certain mode l>y and 
out of the means of subsistenee wbicij it 
then lias ; and these means are partly 
the ])rodue,t and accumulation of the 
actual g('neralioii, and partly the ac- 
eimiulation of their progenitor.s. If tin* 
means of subsistence (thus understood) 
of that population are suHieient, and no 
more tlian sutiieieiit, any increase of the 
pojadation must be ju-eceded by inen*ased 
labour, or by labour rendered more pro- 
ductive. We cannot siij)j)Os»‘ the popida- 
tion to increase iirst, and then the ad- 
ditional means of subsistenee to l)e 
produced ; for by the supposition the 
actual popnlatif)u has oul} suHieient. nud 
that which is “ inci<'ase ” must lx* f ’ 1 (uit 
of Some other store; and by tlie supposi- 
tion, tln-dc is no oilier store. 

If it is said that children may he lH)ni 
and are offeii born, before the means of 
subsistenee, the “revenue of the whole 
society. ’ has been increased, the answer 
IS that the} either die before tlie\ liavc 
partaken of the th<*u existing means of 
subsistenee, and tlierefore they are no 
‘ inere.ise *’ of population; or tl»ey do 
live to parfalo' of tht* general revenue, 
<^f the then existi g means of suhsi.stenee, 
m wdiich ease it must he admitteil that 
population has iiuTeased without .m in- 
crea.se of the whole means of subsistence; 
but the eonseipience is that the ave.iige 
portion of tlie general levimue wdiich 
each person gets is less than it was before. 


The fact is, that in some count rtes the 
means of subsistimee are barely suHieient 
for the existence of the actual popula- 
tion; in others tlu‘y are more than barely 
sufficient. In the former ease there can 
he no real increase of population, in the 
sense in which increase has ]nst beiai ex- 
plained, until there has lii>t l>e»*n an ac- 
tual increase in tlie means of subsistence ; 
in the lattm* ease there may he an ineivaso 
of tlie jiopulatioii before there is an in- 
crease of tlie means of siilisistenee, and 
this increase of po]niIalii»n may go on 
without any increase in the iiu’aiis of siib- 
sisteiici*, until the people bavi* reaelnxl 
the lowest limit of subsistenee in eon- 
seipieiico of eaeli man’s share of the 
general revenue being diminished. 

It is clear then that the “means of sub- 
sistence” (as above exfdaiiud) must be 
first, and inereasc of iiopulation may then 
follow, and generally does follow to the 
full ainoiiut of these iiiereasi'd im aus of 
subsistence; ami further, population may 
and sometimes does ineivase Ik'noiuI the 
amount of sneli inerea.sed means, but it 
is then of necessity cheeked l>y actual 
siin'eriiig in tlie whole or in a part of the 
soeiet>. And this, we eomrive, is the 
meaning of !Mr. Mallhiis*s proposition. 

There seems to be an error U>i' latlier, 
loo.sene.'-s of expression in most writers) 
in the modi* of eomj»aring the rati* of in- 
ci’i-ase of the two things, “ means of snl)- 
sisteiici* ” tiiid “ population.” There can 
be no useful eoniparison of tlie rate of in- 
crease bi'twci*]) these two things except 
this: a given j)opulation inaj attain its 
incrixise, wbieli is proportionati* to the 
antecedent inereasetl means of subsi-.t«‘nce, 
in a li*ss tiim* than these inereasefl means 
of subsistence wc'n^ prodiu'i'd ; or it may 
take a longer time. 'I’beiv is also no 
(juestiiui about a h'ndninj to inereaso 
eitliiT in the one tiling or tin- i)t]n r; the 
ipK'Stioii is about an aetnal inereiiSC, 
which can only take place under tlu* coii- 
ditioii.s already .'staled. 

The question is perplexed, and its true 
statement rendered diHicult by the fact 
that an iuen'use of tin* wljole means of 
subsistenee and aii ii.erease of the popula- 
tion may be, and generally are, going on 
at thi.‘ same lime: and it seems to have 
been sii])pi>sed tlia* this increase of 
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population, during a given time, is owing 
to tile then increasing means of subsist' 
dice. Lut this cannot be true if it shall 
be admitted that a given amount of 
population cannot be increased, unless 
the actual amount of the means of sub- 
sistence of that popiilation is iirst in- 
creast'd, or, which is the same thing, the 
rate of living is reiluced. If some 
writers on this subject have not meant 
what is here imjjuted to them, they have 
certainly not sniliciently guarded them- 
selves against the imputation. 

Tlu're is still anotlu'r consideration 
which perplexes the <|ueslioii. For very 
short periods it is certainly conceivable, 
and it is very probably the ease, that 
sometimes pojnilatioii is increasing (in 
11 certain sense) at a faster rate than the 
means of suhsisteiiee ; that is, taking 
short intervals, it will or may be found 
that the population, during such inter- 
vals, has outstripped tlie means of sub- 
sistence existing at the end of siicdi in- 
tcMwals, and a jiart of it must therefore 
die. Tlu'se deaths conseijueutly take 
place either in the whole population, or 
among those whose moans of sul>.sistence 
are reduced ; for some parts of the com- 
muiiily may and <lo enjoy, under sneh 
circumstances, as much as they did be- 
fore, while others do not. In ])raetice, 
a delieieiit allowance is not distributed 
among all, hut some sulfer and others do 
not. Ihit on the other hand it is con- 
ceivable, and it may be true, that for 
short intervals tlu' means of subsistence 
may sometimes be increasing more 
rapidly than th<‘ conleinporaiieoiis in- 
crease of population ; that is, the aetual 
population may possess and be producing 
and accumulating tlie means of subsist- 
ence mor<* than sullicieiit for the sustcii- 
fation of tliemsclvcs and of tin* addition 
to tlie pojuilation made during the time 
of such production and accumulation. 
Now this is certainly the fact in many 
societies, as to part of the society ; one 
part is producing and accunmlating more 
than is necessary for the increase of the 
population wliich it is proiliicing; this 
iS tie* case with many of the middle 
classes in all industrious communities. 
At the same time another class is in- 
creasing its population at a greater rate 


than the means of subsistence applicable 
to such increase: the check to such an 
increase is obvious. Tliere is no reason 
wliy this may not be true of a wdiole 
population, as it is of a part. 

On the whole, the experience of man- 
kind proves that tlie sexual passion will, 
if unrestrained, always, or except iiiidci* 
very peculiar circuinstanccs, nearly al- 
ways increase the population by new 
births uj) to the level of the means of 
subsistence at each moment existing ; 
during short intervals the propagation of 
the species may also have been so active 
as to have outstripped the means of suh- 
.sistence existing at the end of siieli in- 
tervals. Lilt though tlie population 
during short inlervals may so increase, 
its increase at the end of a serii*s of such 
consecutive intervals can only b(‘ the 
eileet of a previous incrc-ase in the means 
of subsistence; always supposing tlie 
condition of tlie people not to bo grow ing 
worse, for there may be, as alri*ady ob- 
siTved, an increase of population up to 
the limit of a bare subsistence*, w'itlioiit 
any actual increasi* in the whole means 
of subsistence, 'riiercfore tin? increase 
of the means of subsistence, tliat is, the 
products of buiiiaii labour, are the ante- 
cedent conditions of any actual increase, 
and the increasi^ of population may he 
to the amount of sncli incri*ase, hut can- 
not .surpass it. If for short periods the 
increase of population does surpass the 
increase on w hich by the supposition it 
d(*pends, the increase is ebeekeil ; and 
on taking the account at longi-r intervals, 
there is, or may In*, no actual increase 
of the population. Il‘ for short periods 
the increase of the means of subsistence 
surpasses the increase of population, this 
is made up in the next periods hy an in- 
crease ill the population. TIn*re is tlicn, 
or may be. a constant fliicliiatioii for 
short periods, the population and the 
means of subsistence alternately ia- 
creasing with greater rapidity. Hut any 
increase of population, even for ;i short 
period, supposes a previous increase of 
the means of suhsistence over those 
which the actual population found to bo 
merely suflic'.ent before the coinmeiicc- 
raent of such short period ; Avliatevef 
may be the eomoarative rates of increase 
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])etwceii tlie two during such short 
pL'i-iod. It seems tlien tliat in the sense 
luTC explained population may so rapidly 
iiKTcase that at the end of an interval i 
from the eommeneement of which the 
increase of population is reckoned, the 
means of subsistence existing at tlu* com- , 
iiiencement of such interval, and which 
were suflicient for the then ])opulation . 
ami souu'tliing more, added to the nseans 
of Mibsistencc produced during such in- ; 
tci val, may be insullicicnt to support the • 
poj)ulatiou existing at the end of such 
iii{'‘r\al, in tlie sanu' way in which the 
existing popularion at the commence- 
ment of such interval was living; and. 
oii 11 k‘ other liand, the means of snh- 
sist'-'iiei* (‘xisting at tlie end of such iii- 
tei\;il may l)e more than sulfieieiit to 
sii(>port the population existing at the 
end of Mieli interval iu tlu‘ same way of 
living. .Vt the* end of any long interval, 
if tlu'iv is an increase of i)opulatiou, as 
coinparctl with tlje commencement of j 
Mil'll intrrval, there has been during 
sucli interval, on the whole, a halanceoii 
the side of tile means of sulisisteiice, pro- 
vided till.* mode of living has not been 
lowered; and ii fortioii, tlicre imist have 
!)ceii such bjlaiK'i*, if the mode of living 
has been raised ; tlial is, the means of 
M'b.sisteiiee at tb(^ connneiioenient of such j 
iiilcrval, ai:d tlu'se produced during it, • 
have been suHici' iit to produce and leave I 
in cxistenee at the end (d’sucli int rval, a ! 
larger j^opulatiou tliar at tlic commence- i 
meiit of if. 'PIii‘ excess on the sid»- of , 
the uieiuis of subsistence, if disiributed 
"'pially tljvough every moment of tlie ' 
long iiiter\;il, would leave at tin* cud of 
<*aeli siieli interval a surplus of subsist- 
ence, tile antecedent eoiidiliou of an in- 
en :ise in the following interval. 'J'lu; 
oad laet may he that in some intervals 
'•imlation has jKisscd a little beyond 
hat was provided at tlu^ beginning of 
>al during such intervals, the i rn.se- 
neiice of wliieh is a diminution in its 
ate of increase in the next interval, and 
/iiietiines an increase of deatlis. In 
J-’^cussing this fjueslion, it is alvvays 
ctual increments tliat are to be cond- 
[acd, and botii for short and long periods, 
he tendency is nothing ; for a tendency 
kind, that is, a capacity to or for 


a given end, means nothing in sticli spe- 
culations as these, unless it becomes an 
elfect. 

The principle of ))opulation is stated 
by Mr. Malthusvvith more pn*cisiou tlian 
by .some writers who have adopted Ids 
opinions; and though it seems to us that 
his language is not always (piite free 
from ohjectiou, Ins real meaning is ])er- 
fcctly so. His correspondciici; witli Mr. 
Senior shows this. The im]H)rtauce of 
right notions on this subject must be 
our apobjgy for this further al tempt 
at (‘xplaining it. 

I’OR'riiKEVE. [Municiual Couro- 

IIATIONS. I 

POSITIVE LAW. [ Law, p. ;1S1. | 

POSSE COMrrA"lTJS pitcrally, the 
powt'i* of a county) comprises all :d»lc- 
hodied males within the county between 
the ages of 1.5 and 70 years. All such 
I persons, without any (exception, are bound 
to aid tin* sheriiV iu all matters that relate 
to his office; and he is fineabh^ if he neg- 
lect to avail himself of their aid. In case 
of any invasion, rebellion, riot, or 
breach of the peace within the eonnty, all 
such persons, on pain of tine or imprison- 
ment, un‘ bound to attend him jui being 
charged by him to do so, and to assist in 
opposing and suppressing them, 'i'hey 
may come armed, and are justified in 
killing a person in case of resistance. 
Th(* power of th(* county may al>o be 
raised when iiecc.s.cnry for the purp<'se of 
apprehending traitors, felons, e\:c., and 
that even within particular fraiicliises. 
ll is lawful for any pcacc-oificcr, and 
perhaps even for a private person, to raise 
a competent number of people for the 
purpose of ojiposing and su{)j)re.-siiig ene- 
mies, rebels, rioters, Sec. within the eouiity. 
Hut all such persons an* jumishahle if 
they use unnecessary violence or create 
false alarms. It is also tlie duty of thu 
sheriff or any minister of the king who has 
the execution of the king's writs, or pro- 
cess even in a civil nature, who meets 
with actual resistance iu liis attempt to 
execute them, to raise a power .sufficient 
to (piell the resistance. ('2 lust., 103, 
104; 3 Inst., HU; i Hawk., P. C., 1.52, 
15h.) 

POSSESSION. In endeavouring to 
explain the meaning of this term, we 
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Bhall use the following extracts from 
Savigny’s work on the Law' of Posses- 
sion ( Das Jiecht des Jhsit::es, Gi<‘ssc*n, 

“All the definitions of possession are 
founded on one conunon notion. Py the 
notion of possession of a thing we under- 
stand that condition by virtue of wliieh 
not only are we ourselves physically 
capable of operating upon it, but every 
other person is incapable. This condi- 
tion, Avhich is called DeteJition, and 
wliich lies at the foundation of every 
notioji of possession, is no juristical 
notion, but it has an iminediate relation 
to a juristical notion, by virtue of which 
it h(‘cotues a subjtct ot' h'gislation. As 
own<‘rship is the legal capacity tooj)erate 
on a thing at our pleasure, and to 
exclude all other persons from using it; 
so is detention the exercise of ownership, 
and it is tin? natural state w hich corre- 
sponds to owiKM'sliip as a legal state. If 
tins juristical relation of possession were 
the only one, everything concerning it 
that could juristical ly be detcu'iniucd, 
would he comprehended in the following 
positions: -the owner has the right to 
possess; the same right belongs to liirn 
to ahoiii tin* ow'n<*r gives the possession ; 
jio other [KTson has this right. 

“ Ihit the llomau law', in the case of 
possi'ssion, as well as of property, (hder- 
inines the mode in w'hieli it is ac<piired 
and lost ; eonse(juently it treats posses- 
sion not only as a. eoiisecp.ienee of a right, 
hut as a condition of rights. Accord- 
ingly, in a juristical theory of possession, 
it is only ilu; right of pos.session <jus 
posscssionis ) that we have to consi<ler, 
and not the riglit to ])Ossess (called hy 
modern jurists, jus possidendi), w hich be- 
longs to tlie theory of property. 

“ We now j)ass from tlie notion of 
mere detention to that of juristical pos 
session, w hich-) is tin* subject of this tr«*a- 
tise. The object of the lirst part, which 
is the foundation of the Avhole investiga- 
tion, is to determine this notion tbrmally I 
and materially. Formally, by explain- : 
ing those rights which juvsiippose pos- 
session as a condition, and conse- 
quently determining the signification 
which the non -juristical notion of deten- 
tion obtains in jurisprudence, in order to j 


its being considered as something juristi- 
cal, that is, Possession ; materially, by 
emiinerating the conditions which the 
Roman law reipiires for the existence of 
possession, and coiisetpiently the posi- 
tive modifications under which detention 
can lie viewed as possession. 

“ The formal determination of the 
notion by" force of which alone jiosscs- 
sion can become a subject of jurispru- 
dence, is divided into tlin'c jiarts; first 
we must determine the place which pos- 
M'ssion, as a Ifgal relation, occupies in 
the .system of Poriian law. We must 
then enumerate the riglits which the 
Homan law recognises as a conse([ueiR‘i‘ 
of possession, and we must al:o examine 
the rights which arc* improjicrly consi- 
di-red rights of possession. It will tlu'ii 
be easy to answ(*r the (juestions whether 
possession is to bi* considc'rcd as a rigid, 
and whether as a jus in re. d’lie first and 
simplest mode in w’hich possession ap- 
pears in a sysn*m of jnrisiM'ndt'nce eoi, 
sists in the ow'iier having the right t 
possess; hut wa* are here eonsideriii 
possession indejK*ndent of ownersliip, an 
as the source of pi'ciiliar rights ; tli 
former of these two rjuestioiis (iu’ii'for 
may he expresseti thus — in what sens 
has possession bcdi distiiignislu'd froi] 
ownershif) ? a mode of expressio; 
wliieh has bci'ii used by many writei> 

“ In the second place we must deter 
mine* how the diiierent senses in wliicl 
pos.sessi()n oeenrs in tin* Homan law ar 
distinguished from one another by llr 
inode of expres-ion ; and partieuhu‘1; 
wliat were tlie significations of l\)sse'^*^i< 
geiu'ially, and Ih.ssc.ssio naluralis, am 
Possessit) civilis, among tlie Roman jn 
rists. 

“In the whole system of Hoinai 
law tiiere are only iwo conseqiunire: 
which can be ascribed to possession n 
itself, as distinct from all < wnership, aiu 
these are Usucapion and Interdicts. 

“The foundation of lemcapion is tlif 
rule of the Twelve Tabh s, that he wdio 
possesses a thing one or two years 
comes the owner. In this ease; hare pn!?' 
session, independent of all rigid, is tin’ 
foundation of property, wliieh posscssi^^^ 
must imleed have originated in a partu’U* 
lar way, in order to have sueh etfect ; 
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still it is a bare fact, without any other 
right than wliat such eftect gives to it. 
Accordingly it is possession itselt*, distinct 
from every other legal relation, on 
which ui'Ucapion, and consequently the 
atvpiisitioii of ownership, depends. 

“ Pos^essorial interdicts are the second 
clf(‘Ct of possession, and tludr relation to 
p(/ssession is this : possession of itself 
being no legal relation, the disturbance 
of posst*ssioii is no vii)latiou of a legal 
right, and it can only l)ecoin<; so by the 
circumstance of its being at the same 
iiine a \iolation of a legal right. Put if 
tile ilistm hanee of jiossession is elfeeted 
by fot'ee, such force is a violation of 
right, siiiei* every foreilile act is illegal, 
lad such ilh'gal act is tlie very 
ivhieli it is tlie object of an interdict to 
"einedy. All possessorial interdicts llicii 
igree in this: tlu'y presuppose an net 
ivlii(*h in its form is illegal. 

“Now since possessorial interdicts arc 
oiinded un <‘h 

uv illeg:il, it is clear wdiy possession, 
JidepiMjdeiit of all regard to its own 
‘iglilfulness, may be the fonndation of 
ights. When the owner claims a 
hing as his property ( vindicatio), it is 
I matter of perfect indillcrcncc in what | 
\ay the (.tlu'r party has obtained posses- 
ion of ii, siTice tlie owner has the right 
0 exeliuK* fvei'’. other pm'son froi the 
)OSses>i<i,i (if it. The case is the 
‘vith resjM ct to the inlei’dict, by wliieli 
he ‘nii>sio in possessionem is i>io- 
ccted ; this iiitenliet is not a possessorial 
nterdiet, ^for the ‘missio’ itself gives 
JO po.sM'ssion, but it gives a right to de- 
ention, and this right is made eil'eetive in | 
he same way as in the ease of property. 
In the other liund, he who has tin* hare 
lo.'-scssioii of a thing has not on that ac- 
“muit uiiv riglit to the detention, hut lie 
las a right to reipiire fi'om all the w’orld 
hat no force* shall he used against hbn. 
f- however, force is used and directed 
igainsl Ills possession, the possessor ]‘’'o- 
“Cts himself by means of the int« rdiets. 

^ ossessioii is the eouditiou of the- e in 

• Possessorial interdicts were not limited in 
■Wes uf violence ; they compreliended the three 
itia ('I'ereuce, Eunuch, li 3 ; v. 


terdicts, and in this case, as in the case 
of usucapion, it is the condition of rights 
generally. 

^ “ Most writers take (piite a different 
view of the matter, and consider every 
violation of possession as ;i viola- 
tion of a legal right, and possi's- 
sion consequently as a right of iisi-lf, 
natnely, jiresmnptive ownershij), and 
possessorial ])laints as provisonal vindi- 
cations. This last, which is the practi- 
cal part of this opinion, is completely 
confnted in a snlistMjiKmt part of this 
treatise ; hut it is propi'i* to show* lu-n* how 
far such a view is true, as this may he a 
means of reconciling conllicting ojiiiiions. 
'I'hc lormal act of illcgalily above meii- 
tioiied is not to he so im(li*rstoo(l, as if 
possessorial interdicts vvi're a necessary 
eonsequenee of the independent juristical 
character of force, and obviously sjinmg 
out of it. This eonsiMjiienee of force, 
namely, that po'^session of the thing must 
*d pi m who has heei 

ejeeteil, without regard to the (|nestioii 
whether or not In* Ims any riglit to the 
thing, is rather simply a [)0‘«itive rule 
of law. Now*, if .ve ask for the reason of 
this kind of proti'Ction being given 
against forci*, that is, why tin* ej(*cted 
party should recov(*r the possi’ssion to 
which Ik* may possibly have no title, it 
may he replied, that the reason is the 
general presumption that tin [lo'^sessor 
i may he the owner. So far then we may 
j view possession as a shadow (;f ow ner- 
I ship, as a jiresunu'd ownership; hitl this 
I view of the matter only extends to the 
estalilishment of tin* rule of l:iw in 
general, and not to the h*gal reason for 
any particular case of possession. 'Phis 
legal reason is founded rather in the pn, 
teelioii against the formal injury, and ac* 
conlingly jiossi'ssorial interdict's h:i\c a 
completely obligatory eha racier, and can 
never ho viewed as provisional vindica- 
tions.” 

'Phe special object of Savigny’s essay 
may he collected from these passages. 
Til! legal principles hen* (h'veloprd are 
i appiicahle to every system of jurispru- 
dence. Th(*re must always he a distinc- 
tion between the right to possi-ss, which 
is a legal emiscipienc!* of ownership, and 
the right of posscsbioii, w hich is iude- 
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pendent of all ownership. 'J’he owner of 
a thinfr nniy not have the possession, hut 
he has a ri^lit to the possession, which he 
must prosecute by lefzial means. The 
possessor of a thin{,^ simply as sncli, has 
rifihts which are the consecpiences of his 
possession ; that is, he is legally entitled 
to be j)i-otected against forcible cyeetioii 
or IVandiilent deprivation ; his title to 
a continuance of his possession is good 
against all persons who cannot establish 
tln*ir right to the thing, and this con- 
tinued [)ossession may, according to the 
rules of positive law iu eai’li country, he- 
conie tile foundation of ownershij). It 
may he tluit the acquisition of possession 
may also he the aeipiisition of owners 
ship, or that the aeipiisilion of possession 
may he essential to the acquisition of 
ownerslilp. Thus, in the ease of occupa- 
tion, the taking possession of that which 
has no owner, or the aeijuisition of the 
poss(‘ssiou, is tile acquisition of the own- 
ership. Also, when a thing is delivered 
hy the owner to another, to have as his 
own, tlic acijuisitiou of the possession is 
the aeipiisitioii of the owuersliip. In 
these exaniph's, owiuirship and posses- 
sion are acijuired at the same time, and 
there is no right that belongs to the pos- 
sessor as possessor; his rights are those 
of owner. Put the form and mode of 
the aiMpiisilion of the possession, viewed 
by itself as distinct from the acquisition of 
the ownership, will also he applicable to 
the cases of possession when possession 
only is acquired. I'or possession of 
itself is a hare fact, though it has legal 
C()nse(pu‘nc<'s ; and being a hare fact, its 
existence is independent of all rules of 
tlie civil law or of the jus gentium, as to 
the aeqnisitivui and loss of rights. 
(Savigny, p. -JoA 

Having shown that in the Roman law 
all juristical possession has reference to 
usueapion and interdicts, and that the 
foundation of both is a common notion 
of juristical possession, Savigny pro- 
ceeds to determine the material condi- 
tions of this notion. 

In order to lay the foundation of pos- 
session as such, there must be detention, 
and tliere must also he the intention to 
possess, or the animus possidendi.” 
Coii{?equently the ‘‘animus possideiidi ’* 


con.sists in the intention of exercising 
owner.Aiip. Ihit this owmership may 
either he a person’s own ownership, or 
that of another : if the latter, there is no 
such “ animus possidendi ” as makes de- 
tention amount to possession. In the 
former case a man is a possessor, because 
he treats the thing as his own : it is not 
necessary that he should believe it to be 
his own. 

Whether then we are considering pos- 
session as such, or tliat |Kissession which 
is concurrently ae(|uired with ()wnershi|), 
or whieli eonqilctes the acquisition of, or is 
the exercise of, ownership, the material 
facts of possession are the same. When 
ownership is transferred from one man 
to another, every system of law must re- 
quire some evidence of it. Ibit the evidence 
of the trausfi'r of ownership may be en- 
tirely independent of the evidence of ac- 
quisition of possession ; and also the 
evidence of the acejuisition of po--session 
may lx. inseparable from that of the ac- 
(piisilion of ownership. 'I’here must then 
generally he some act which shall be 
evidence of the acquisition of possession, 
whether possession as such is obtained 
without ownersliip, or possession accom- 
panied by ownersliip, or possession as 
necessary to the complete aceiuisition of 
ownership, or possession as simply the 
exercise of ownership. 

It is remarked by Savigny ( /Jas Rt oU 
drs ISt'silzps, p. 1S5), “that in the whole 
theory of possession nothing seems (*asier 
to determine than the eharaeter of cor- 
])oreal apprehension which is necessary 
to the acquisition of possession. 13y thi'! 
fact all writers have understood an im- 
mediate touching of the corporeal thini^' ■ 
and have ac.cordingly assumed tliat there 
are only two modes of apprehension: 
laying hold of a moveable thing witli 
the hand; and entering witli the foot on 

piece of land. Hut as many case:? 
occur in the Roman law in which posscS' 
sion is acquired hy a corporeal act, with- 
out such immediate contact, these case'* 
have been viewed as symbolical actS’ 
which, through the medium of 
fiction, become the substitute for real ap- 
prcheiisiou.” After showing that this 
not the way in which the acquisition 
of posscs.sioii is understood iu the JioriiaJ* 
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Uw, aiiJ that there is no syniholieal u})- 
prelien.sioii, hut that the acquisition of 
possession may in all cases he reterrcd 
to the same corporeal act, he determines 
^\hat it is, ill tlie following manner: 

“A iiKin who holds a iiieee of gold in 
Jiis hand is doiiljtless the jjossessor of it ; 
and from this and other similar cases 
lias been abstracted the notion of a ct>r~ 
j.’ >ir(U ciuilacl <j(‘ncrol/i/ as the essential 
tiling in all acquisition of possession. 
Hut ill the case put, there is something 
else wliieli is only accidentally united 
aith tills eoi jioreai contact, namely, the 
physical possibility to operate imme- 
diately on the tiling, and to exelnde all 
<tt!i<*rs from doing so. 'fhat both these 
things coiienr in the case put, cannot he 
denied: that they are only at'cidentally 
<‘o)iiieeted with corporeal contact, follows 
Iroin this, that the possibility can lie iiu- 
inagiiM.d w itliont llu* contact, and the con- 
tact without the possibility. As to the 
foi’iiier eu.^e, he w lio can at any moment 
hi\ hold of a tiling which Ii<‘S before 
liiiii, is tloiibili^'-s as mueli uiieontrolled 
master of it :;s if be actually had laid hold 
<d it. As to the latter, he who is homid 
witli cord.s has iniiiiediate <*ontaet with 
then, a. Ill yd cm.'* might ratiier allirm 
i lUii, he i' I'os.^i's-ed liy than that he pos- 
^ess^•s tin in. h his pli 3 si(‘al possilfilily 
thyn is tiial v. liir'i .is a fact must be con- 
taiiiL'd ii; ail iieijui^itioii of possession : 
eo;p()i\.;.l , \> not contained in t.'iat 

'miion, a;:'l there is no case in wliu'ii 
*' hehtaa... ajqireliension need lie as- 

-'llJllet;.’ 

diiis clear exposition of a principle 
•t iioin.ui hiw Is a])plieahle to all sys- 
of j-.i! i; prndeitee which have re- 
• ived aii\ careful elahoration, Ibr tlie 
'‘■iiieijiie nature general. It 

‘v be that till' expounders of oiir l.e.r 
imt always clearly seen this prhi- 
-qae, even s\iieii they liave iveogn’;^*-d 
't; and it ma) be that they have not 
nv.a}s aeti'd upon it. Still it will ari- 
h<^‘ar from \arious eases tliat tlie pliysical 
posdhiljtN ofoj.erating on a thing i.sii;“e.s- 
'etitial (. limaeter of tlu‘ aeipiisilioii of pos | 
je-’^sion ill the liiiglisli law. In theea.-e of 
' ard r. Turner i g Vez„ ‘l.qi ') it was limd 
Ford Liard w’ieUe that delivery of the 
Vi’as li. eesMiry in a case of ‘‘ auiiatio 


mortis causa,” and delivery of receipts 
for South Sea Amiuities was not held 
sniiieient to pass the ow’iiersliip of the 
annuities. In his judgiiieiit I.ord llard- 
wicke observed, delivery of the key of 
bulky things, where wines, (5ve. are, "has 
been allowed a delivery of the {xissi's- 
.sion, because it is the way of eoiiiing at 
the possession, or to make use of the 
thing ; and therefore the key is not a 
symliol, which would not do.” In one of 
his chaiiters Ui, Apprcln'iisinn hnnujU^ 
chen Suclien) Savigny uses tlie \ery 
same example of tlie key, showing that 
it is not a symbol, but the means of get- 
ting at things which arc lockeil iqi, and 
therefore tlie delivery of tlie key of such 
things, when they arc sold, is a delivery 
of the iiossession. (See the eaH‘s in the 
I)iy,c'sl cited by Savigny, p. 20!).) 

1H)ST-()EFK'E. ('orresjjondenei* is 
the otfspriug of ad\aiiced civilization. 
WluMi the state of society in this country 
anterior to the .‘‘eventeiuitli eenliiry is 
considered, there can he little siirjiri.se 
that we hear nothing of a ]i(»st-oiriee be- 
fori* that period. The business of the 
state only deniaiided corre^ poiuh'iice. 
The king suiiiinoried bis barons Irmii all 
quartirs of the kingdom by letters or 
writs, and ludd freqiieiil coiiimuniealloii 
with liis sh(*rills, to collect his paiTiaiiieiit 
logitlicr. to uni''ter liis fori'is, to j>ri ser\e 
his peace, to fill his treasury, 'flic eX- 
p.enses of the establislniieiit of rsuiii'ii, 
ehargt'd with the eouv(‘};!nce of b iters, 
formiMl a large item in the chai-gts of 
the royal lioiiseliohl. As early as lh(‘ 
reign of King doliti, tlie jiaxnients of 
Nu! !*ii for the carriage of letters n ay lie 
found enrolled on the (’lose ami 
Kolls, and the.ve payments may Ik* traced 
ill an almost unbroken series throe;, h the 
reeonls of subsei^ueiit reigns. ^uneii 
aEo fornieil juirt of the ei-lablislnneiii ot 
the more powerful nobles. The Nuneius 
of the time of King .John was [Uohahly 
oliliged to provide his own lioi>e ibrougli- 
«nil his jouriiev ; whilst in tli“ ieiguof 
Iv^-md'll. he was a! !<*, and found it 
more suitaide, to lilri horses at tixi d pnHla 
or.stalieu:;. In MSI, Edward IV., during 
tlu* SeoUisti war, is staled by (Hale to have 
eslablisiied at eertaiii posts, twtiity miles 
apart, a ebange of r ulers, who banded 
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letters to one anotlier, and by this means 
expedited them two hundred miles in 
two days. 'Fhe Persians liad a similar 
means of coininunieation, whieli is de- 
scribed l)y Herodotus (viii. 1)8). It would 
seem that in Kurland the posts, at which 
relays of riders and horsi's were kejit, 
were wholly jirivate enUirprises; hut that 
vvlien their iinportanci' became felt and 
appreciated, tin* state found it both j)o- 
litic and a sonrei* of prolit to subject 
tlieni to its snrveillanee. A statute in 
1548 ['j, iiL 5 Kdw. VI. e. 3) tixed a 
penny a mil<" as the rate to he cliarp^^eahle 
for tin* iiire of post-horses. 

In l.')8I one 'I'liomas Handolph is 
mentioned by (’amdenas tiie cliief post- 
master of laieland, and there are rea- 
sons for eoiieluding that his duties were 
to sup<'rint«'nd tln^ posts, and had no im- 
mediate eonnection with letters. The 
earliest reeitai of the duties and pri- 
vih‘{:es of a (lostniaster st‘ems to have 
been made l)y Jauu‘S 1. 'fhe letters 
patent of ( dial h's I. in lli.'bJ ( 75//., 8 ( ar. 
I., p, i. m, 15 d, i'a dcKi, vol. 11), p. 385) 
recite that .lames constiluh'd an ollice 
calleii the ollice of postmaster of Knj;- 
land for foreign parts being out of his 
dohiinions. 

In 1535 a proclamation was made “for 
settling of the h'tler-oHice of haigland and 
8ct>tland.” It sets forth “that there hath 
been no ec'rtain or con.slant intercourse 
t)etwe('u the Uingdoins of h'/iigland and 
Se<‘tland; ” and commands “ 'I’lioinas 
Witlieiiii'js, his Majesty's post- 

master of Kngland for foreign part.s, 
to settle a running post or two, to run 
night and day hetween Kdinhnrgli and 
Scotland and the City of London, to go 
tliitluu* an<l come hack in si.v days.” 
Directions are given for the manage- 
ment of the corn sjioiidemv between 
post-towns on the line' (jf road and other 
towns wliieli are named, and likewise in 
Ireland. All postmasters are coin- 
maiuled “ to have ready in their stables 
one or two horses twopenee-haltpenny 
for a single horse and fivept nee lor two 
horses per mile were the eliargos setth'd 
for this service. A monopoly was esta- 
blisiied, witli exccjitions in liivonr </f 
common known carriers and parli. uhir 
mebseugers sent ou purpose. In Ui40 a 


proclamation was made concerning the 
sequestration of the office of postmaster 
for foreign parts, and also of tlie letter- 
ollice of England, into the hands of Philip 
liurlamachy of ivoiidon, merchant; hut 
in 1542 it was resolved hy a committee 
of the House of (.\)nimoiis tliat such 
sequestration w'as “a grievance and ille- 
gal, and ought to he taken ofl',’ and that 
Mr. VVitlurings ought to he restored. 
As late as It, 44 it appears that the post- 
master’s <1 lilies Were not coniu'etetl di- 
reeliy with letters. A parliamentary re- 
solution entered on the .Joiirnnls of the 
C5)ininoiis states “ tliat tlu^ Lords and 
(k)ininons, finding hy (experience that it is 
most necessary, tor lu'eping of good iii- 
tellig('ne<? hetween the parliament ami 
their foriMs, that post stag< s should be 
erected in several parts of the kingdoni, 
and the office of master of tin* jiosts and 
couri(ers being at jircsent void, ordain 
that iMlinimd I'ridi'aiix, Es<j., a mernher 
of the House of Commons, sliall lie, and 
is hereby eonstitnted, master of tlie posts, 
messengers and eourii'rs.” “ He first esta- 
blished a wetddy conveyance* ot letters 
infoall parts of (In* nation, thereby saving; 
to the public tin* charge* of maintaining 
postmasters to the amount of 70(i()/. per 
aiimmi.” ( Hlaekstone. ) An atb'uqit (‘f 
the (.’oimiHui Council of T.ondon to S(‘t 
up a separate post-officv*, in 1541), was 
elic*cked hy a resolution of tin* House of 
Coimuous, w liieh (h'clared “ that tln'othco 
of postmaster is, and ought to he, in 
the sole power and disposal of parlia- 
ment.” 

Hut the most (Uimpletc st«*p in flie ('stah- 
lishmeiit of a Post-oHiee was taken in 
when an act was pass(>d '■‘to settle 
the postage ot“ Englaiiii, St'otland, and 
lie land.” This having been the model of 
all subsequent measures, indnees us to 
•thing pa 

tiee of it. Llie preamble sets lorth “ tlt^lf 
tlie erecting of one (General Post-otlice tor 
the speedy conveying and recarrying of 
letters by post to and from all places 
w'ithin I'lnglaiid, Scotland, and Ireland, 
and into several parts beyond the seas, 
hath been and is (he best nu*ans not only 
to maintain a certain and eon.stant 
course of trade and commerce hetw'-s'nad 
the said places, to tlie great beiiellt of tn<? 
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people of* tliose luitions, but also to convoy 
the pul)lique despatches, and to discover ! 
and ])re\’eiit many dangerous and wicked 
designs wliich have been and are daily 
(‘ontrivt'd against the peace and weltare j 
of this commonwealth, the intelligence | 
Av hereof cannot ’Acll bo communicated j 
hut by hotter t)f’ (*scrij)t.” It also enacted i 
that '‘there shall be one (jlcnerall Post- 
''ihiv. and one oiiie<‘r stiled the postmaster- j 
generall of baiglaiid and comptroller of 
the Post-ollice." This olticer \vas to have j 
the horsing of all “through*’ posts and i 
, r^,ons“ riding in posl.” l^rices for letters, | 
both laiglisli, Scotch, Irish, and foreign, 
and for j osl-horst's, were lixed. All otlier 
persons wen* tbrhidden to “set up or im- 
ploy any f()Ot-i)osls, horse-posts, or pac- 
quet-boats." 'rhese arrangements were 
c(aitinned in the first year of the b’esto- 
ration by an Act uliieli was repealed 1) 
Anne, e. II. In InS:’., a metropolitan 
puiiiy-post was set up, the history (d* 
\\hich is giveii at length in the ‘r^inth 
Ih'port of the ( 'oinmissioners of Post- 
ollice liupnrv.’ h'rom 1711 to isAs, 

ujiwanls of i:.() acts alfeetiiig the regula- 
lauis of the lh)Sl-olliee were passed. In 
the first u-ar of Her present Mai<‘sty 
fn!ieT\ -nine of iIu m' were rep(‘aled, either 
'Hioliy or |';irti;j! , ainl four Aets were 

!':5‘'sed (e.ip-. ;.'i, t, .’h'), .bn, hy which 

‘.he whole iiai-t-nent of the Post-offua* 
Nvas regn! ed Tlu ir emndmeiits Inne I 
hi'en aliro.^ .( .(g n, great extent, hy the 
'tdqptiini Mr. ih.uhmd Ilid’s plan oi | 
uifit-.-rm p(».tag ', whieli wa* shall pre- | 

iilly i,()t:e-.. 'i’his measure was eai’fiod | 
mtoeflcel by an Aet pa^'-r-d in l.sd'J, 2 and . 
'* ^ i<’., e. .eg whieli conferred temporaiy 1 
powei', on (li,. Lords of the 'rreasurv to ' 
J‘'>^o,and w as siiii>e(pieiitl\ eoulirmed hy 
.'et .{ t V le,, e, itii, passed lot'll 
Aig-nsf, ]sjo. 

/',;,v/f/oc. — 'I'lie first establish- 
anait of a rate «if posf.age for eari-yh.g ■ 


‘ Two, thrc'*, four, or live letters in one 
packet, or more, to pay according to the 
I bigness of tbe said packet.’ The rates of 
[ postage wcr(‘ successively altered in 17 it), 
17nn, I7H.1, i:‘J7, 18oi, iso.^), ami 1S12. 
Ill some instances the scale of I7tir) wiis 
lower than that ot 1710: oiu‘ penny in- 
stead of threepeiiee was charged for dis- 
tances not exceeding fifteen miles; and 
twopence instead of t!iree[)enct‘ for two 
other distances. In the alterations made 
in suVisequeiit years the rates of postage 
were Increased each time. Ikfore the 
uniform pemiy-postage was adopted the 
rales in nsi* were as follows: — 

Single letters from any post- 
olliee in Hnghaid to any place 
not exceeding I;*) mea.suri'd 
miles from such olfiee . 4/i. 


Above 15 

and not exceeding 20 

5 

20 

30 


.‘10 

50 


.5t) 

80 


80 

120 


120 

. . 1 70 

10 

17t) 

. 230 

11 

231) 

. • 300 

12 

.‘>00 

. . 100 

13 


And further for every K.IU or 
part thereof ... 1 

7’hese rates wereap|)lied to geutTal-po.st 
letters passing from one post-tow n to ;in<)- 
ther po^^•town. Tim principle of the 
rating was to charge according to the 
I tlistanee which llm eonveyanec tra\ oiled., 
miiil the \<-ai- l.s:;',g w'lmn the direct dis- 
faiico only was ediarged. A single lefler 
was intiM jii I’ted lo mean a single pit-ee* of 
paper, jiroN ided it did not exeeeel an omiee 
in '.1 eight. A seeoml pie'ce* of paper, 
liowa-ver small, or any inelosiii’e, eoi.sti- 
I tuted a doni)le h tteo'. A single sheet 
, abM»\e an ounce was cliai’ged witli tiair- 
! fold postage. After a f< iiirfohl charge, tilO 
additional charges athaneed hy wejght. 

Ill '^eotland, let'e-rs, w hen eonu yed hy 


vT.s oecnr.s iij I p,);), ill the proelamatioii ' mail-coaches oiil\, were snliject to ail 
i.pidy deseiilx d. The rates were lixi A ; additional haltpeiiny. I.etl< rs passing 


'its f(,ll,)\^^ . . 

T taler S() miles . 2^ 

Hetween so milfs 

and 1 Ki miles . 
AhoVQ MO ^ (■; 

the borders and 
in Scotland . 8 


, between (ireat i'<rilaiii and Ireland wirre 
f/. single lettci'. subpet to tlm rales of postage cliarged in 
; ^ireat Hritaiti, la-sides jiaeket rates, and 
„ I Menai, ( bn way Ifridgn, or .Milford rales, 

„ ' The Postmast, i -general had authority 

to cslahlish penny -posts for letters not 
» I exceeding in weight four ounces, in, from, 
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or to, any city, town, or place in the 
T'nit' d Kiu'^’dom (other than I^)iKlon or 
Dublin), without any reference to the dis- 
tance to which the letters were conveyed. 
The fit'iulon Twopenny Post extiaided to 
all l"t'cr.s transmitted by tlie said post in 
the limits of a circh* of three* miles’ ratlins, 
the Centre being tb.e (oaicral Post-office 
in Sr Martin's le ( Iraiid ; which limits the 
Postmasler-gcneval ha<l authority to alter. 
The London 'riirccpemiy Post extended 
to all Iclti i-s transmitted hy tin* said jiost 
beyond the eirele of thn^e miles’ radius, 
and within tlie limits of a circle of twelve 
mill's’ ladius the centre being th<- ( Jene- 
ral Post-idfiee. 

The Seh'ci (’ommittee of tlie ITonse 
of (’onimons in LS-'18 and IS.'V.i, which 
investij,'atv d Mr. h’owland Jlill’s plan, 
reported the I'olhivving to be the average 
rates of p.o^lae.e - 

Ar<>i-(t<;r yv//c>‘, Antlfiplr I. dors hriuo in- 
ti mini timl oonntod as iStJn/lo. 

d. 


.Packet aiid ship letters 

;nid inland general- 

post letters . 

Ditto, ditto, and [./ondoii 'hi. 

and hi. post letters 
Ditto, ditto, ditto, and coun- 
try b/. [uv'-t leltiws . 

Ihland gciieral-iK)St letters 

only .... 

Ditto and T.ondoii 'id. and 
‘^d. pi'^f letters . • 

Ditt", ditto, and country b/. 
jM)S( lett:'rs ... 

Arcni'jo jairs, Mvltiidc Lollers briin} 

rrrhidnf. 


nearly '1 

^■>1 

nearly 

n 

nearly 


little more 

than 


nearly 


nearly 

1 

nearly 



Single iidantl geiit*rabpost 

letters .... nearly 7^' 
Ditto and f.ondon '2d. and 

:v/. post It itei’-s . . little* more 

than b'J 

Ditto, ditto, and country ]d. 

j;()sl lettiTS . - . nearly <e{- 

Frttnhinu. — As <*aily as a post-office 
was established, cei’tain exemptions from 
the rates of postage were made. Parlia- 
inentaiy franking (‘xisted in In 

tlie paper liill nliieh irranted tlie jiosl- 
iittice ivvi'ime to C'harh s 11. a danse pro- 
vided that all the menihers of the House 
of Commons should liave their letters 


free, which clause was left out hy the 
lords, be<‘ause no similar provision was 
made fur the passing of thi'ir letters, bait 
a compromise was made on the assurance 
that their letters should pass free. 

In 17‘h5 the House of (’ommoiis prose- 
cuted some investigations into the subject, 
which appear ou tlie Journals. Again, in 
I7til (4 (leo. HI.), a comiiiittee Avas ap- 
pointed “to iunuire into the several frauds 
and abuses in relation to tin* sending nr 
receiving of h-tters ainl ]iarcels IVi'C from 
the duty of postagi*.” Jh'sohitioii^ restrict- 
ing and regulating tlie privilege weic 
passed. From tiiiu* to time tlie privileg* 
was extended, until it was finally ali'^- 
lished, with very few (*xeeptions, ou tk- 
loth, of January, lS4.‘b 

Seven millions of franks, out of s'Xty* 
three millions of gt neral-pc»t letters, in- 
cluding franks, were estiiii:it< d in ISfis to 
pass through tin* Post-olliei* aiiMially. 

’’I'lic privileged letters, ndneed to tli'' 
standard of single left(*rs, amounted to 
aliove ,‘JO per cent. ofllK* wlioh* numherof 
letters transmitted by tin* general jost. 

The average weight of a singh* ehargo- 
able K'tter was about fi-lotlis of an onm'f; 
the av(*rage Aveight of a parliainentary 
frank aluiut JS- [( oths of an ouiu’c ; tliat 
ofanotficial frank l-‘.).‘)7(> o/., or nearly 
twoomiees; and that of a eoj'V of a pab* 
lie statute .‘MLJD o/. Hairih y been 
liahh* to the then existing rates, tluv 
would have eoutrihnled to llic 

reAeiine. 

\(*wspap'TS with a feAv eyce]’.fi«M’S]:i'’ 
lV<‘e <jf postage*. ]\(.*w;-p:!p.'rs ja’inted .a 
foreign countries are ehargi'd a siaaii 
rate of postage, which dejiends npoa fi'' 
granting of lojiiivaleiit terms to Lngk'i 
newspapers sent by po-^t to sneli fon ia" 
eoimlries. iVli franking is now' altogvtk'’ 
abolished. 

Hern; ' 10 , — Tin* statistics of the 
office reA emu* are far from eomplete. | ' 
tin* early jieriod of tlie Fost-uliice csta '' 
lii-iiiiient, and hi^for.* 171b, only a b" 
scattered aeeomits can he eolleeteil. | 
lii.-i.’i the annual ri'venue was fanned I'*'' 
lo.oot'/., and in K.al) for Ll,00n/. (-leu*' 
nals of the (lommons). In it 

farmeil for -Jlj.kn)/. ainuially, and tj'^ 
amount settled on tlie Duke oi' York. ^ i 
lb74 the farming of the revenue i 
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4 .S, ()()()/. In lOSr) it produced Of), ()()()/. 
Parliuiueut resumed the grant after 
tliongli the king continued to receive the 
reveiim. In 1711 the gross revenue was 
reckoned at llljl^T)/. From 1710 to 
1738 tlie average yearly net revenue was 
07,r' h)/., founded upon ‘*a certain account 
ami not an estiinatt*.” (Commons* Jour- 
nals, April IC), 173r)). In the Postage 
heports of 1838 (vol. ii., App., p. 170; 
vol i., p. 7)11) are accounts showing the 
gross receipt, charge of management, net 
receipt, and rate per cent, of colicclioii in 
(Ircat Hritain from 177)8 to 1837, and in 
Scotland and Ireland from ISOO to 1837. 
'i'he accounts lor a few years will serve 
to sliow its progress. 

Cheat Pritain. 


Years fntkvl (Jross 

( of 

Rate per 

:> April. Keeeipt. 

iMuiiiij'enient. 

cent, of 
t.V)ll*.*eliou. 

£ 

£ 

£ 

177)8 222,075 

1 18,347) 

55 

1759 3()7),0,58 

140,298 

47) 

1779 402,918 

253,570 

55 

1785 .505,7)00 

220,7)2.5 

43 

179!) 1,012,731 

324,787 

32 

1815 2.193,741 

594,047) 

27 

1837 2,205,735 

509, 22t) 

27 

The IK t n‘ei‘ipt, deducting return.s, w'as 

as under 



£ 


£ 

73,730 

1799 657,388 

I"'-'.) 15.1,750 

1815 1,. 525, 527 

139,248 

1837 1,511, (.20 

1 785 2 8 7), 9 7. 5 



SrO'lT.AND, 



1800 

1837 

fh-oss receipts 

£ 

£ 

100,551 

220,758 

-barges of collec- 

vioii 

16,896 

59,9 L5 

^et income 
^blte per cent, of 

83,77,7) 

15(’,S13 

collcetion * 

155 


Ireland. 


jtoss receipts 
•charges of collec- 
tioii 

fteturiis deducted ' 
^ate pt*r cent, of 

84,040 

59,216 

24,824 

2.^5,07u 

95,548 

134,809 

collection 

VOL. ii. 

70 

37 


Un ITED K I NGDOM. 

1837 1838 

£ £ 

Cross receipts . 2,1(12,209 2,407,216 
Charges of collec- 
tion . . 000,910 009,7.56 

Iteturns . . 122,7)31 120,938 

Net receipts . 1,009,798 1,070,522 
Kate piT cent, of 

collection . 27 27 

The Select ('"ominittee on Postage, in 
1838, instituted a comparison of the Post- 
oflice revenue, from wliich it appeared 
that from 1817) to 1821) inclusive, on an 
avt'rage gross revenue, excluding repay- 
ments, of 2,190,7)97/. there had been an 
increase of 00,827/., averaging only 37)78/. 
yearly, or little more than per thou- 
sand, thongli the advance had been rapid 
in population, and still more so in wealth, 
industry, and trade. 

J^stahlialniinity Cost of Management, 
^v. —The liead of the Post-office is styled 
the Postmaster-Ciaieral, under whose 
authority are placed all the post-offices 
in the United Kingdom and the colonies. 
'Phe olliee was jointly lield hy two persons 
until the last lew years. It is considered 
a political one, and tiie holder reliiupiislies 
it with a cliange of ministry; l)ut the 
postina.st.er- general lias not generally a 
seat in tlu* eahiiiet. 'J’he Commissioners 
of I’ost-olliee Impiiry (4th Heport) reeom- 
mende<l that the olliee should he exercised 
by tliree permanent eojumissioners ; and a 
Pill passed the Commons to givti effect to 
the recommendation, hut M'as thrown out 
by the Lords. 

Ill 1837) the mimher of persons em- 
ployed at the General Post-office, London, 
was 1337 ; the mimher of General-post 
letter-carriers was 281, and of Twopenny- 
post letter-carriers 41)4. The expenses of 
the office in salaries amounted to 95,234/. 
A parliamentary paper was printed in 
1847), which shewed the number of persons 
employed in the (General Post-office at 
that time. This return is now out of 
print, but it shewed that a large addition 
Lad been made to the staff of the depart- 
ment since 18.37). 

In 1831 and 1832 the chief offices of 
London, Dublin, and Edinburgh were 
2 o 
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re-rao(l‘‘lU‘(1 In ihc* Duke of’ Kictiinond, 
then po^ m.. nernl. The separate 
office of postiii: '.er-pauTiil for Ireland 
M’as abolish, d ; and a secretary al Dublin 
and at Kdiiibin-eb is chief executive offi- 
cer for the i\>|)ectiv(; countries. 

Constant adilitions are being made to 
the number of post-offices tlirongbout the 
kingdom. In 1 8 to, eonsidering jiosts 
formerly called penny-posts, ‘fifth clansi? 
posts,’ and sub-olficcs as post-ofliccs, the 
following may be taken to be about the 
number, s : 




.‘Sub- 

Priiny- 



Onia's. 

Ollicf's. 

posK-. 

T<d;il. 

England 

. 67)0 

100 

1000 

1030 

Scotland 

. 220 

1(‘,6 

230 

.555 

Ireland 

• ib.iO 

105 

200 

635 


Every post-office in the United King- 
dom has dir(‘Ct eommnnieation respec- 
tively with the chief offices in London, 
Dnl>liii, and ICdinbnrgb. 

The (''oiiimons’ C’ommittee, in IS.'IS, 


Y<‘;irly Aver;»<:o Ynjirly 
Description of Number of r;ite per lleve- 
lAiters. Letters. Letter, nue 

.e. ■ 

Packet .jTnl ship letters 
Ueneral-post inland 

letters abov<; -tr/. . '1<J,.S7 .s,nO(J U‘22 

Ditto, not exceedinj; 

&,i:;:L!2oo :iT) 

London local-post let- 
ters .... 1 

(siniitry })t!nriy pCst 

letters . . , i 

Total , , 71,‘)if;^ 

Parlianietilary frariKs 4,si;{,il8 

Ollicial franks, for pnf)- 

lic purposes . . t.'.lD'hOlO 

Public statutes . . ’i7,.)l:i 

>.'e\\spai)(‘i-s . . , 'i l.ot'O.UUO 

Total of doeunienfs 
transniilted by 
post . . . 

l’na])pro printed .... 

Total reveiHH? trom 

letters. |s;i7 

(See .\.)tes to " Loslaee lleport,' jia^es I iiiid tl. ) 

'file cl»argeab](* leitt'vs in tin* maiLs 


prepared an analysis of the cost of man- ' 
agementoftbe Post-olliee fur tin* United 
King<lom. d'be.se ;u*eonn(s show that 
altout four-fiftlis of the ebarges eonsisicd 
of ihe cost of distributing letters in the 
United Kingdom, d’ransit cost two-lift bs, 
(287,dOti/.), and the estaldislinient two- ' 
fiftlis ('288,07S/.\ The maintenanee of i 
the post between this country and the 
colonies and foreign countries, the in- j 
land post in certain colonies, and other ! 
ebarges, make n[) the remaining llfib. i 


b'tiving I.ondon were found t<.> weigh 
oidy 7 per eeiit. of the wliole weight of 
tlto.si' mails. 'I'be total weight of lie' 
eliargcable letters and franks etirried fy 
the thirty-two mails b'aving I.on<loii was 
only 2012 lbs. Deducting oiie-balf as i!ir 
weight of tiu* franks niid iVankcsd (iocii- 
iiumts, the weight of all llie cb:irg\ able 
letters was only l-tublhs., being 22 I lb'-', 
loss than tin; weight which a singb* mail 
is able to carry. 'PIk' average weight ol 
the thirty-two mails was I’ouiid to be :b 


Uut these accounts were not altogether 
complete, becanso the expmise of those 
packets controlled by the Admiralty was 
inelnded in tin’ N.avy Estimates, and could 
not he separated. And as the penny stamp 
on newspapers was retained as a postage, 
about ISn.ooo/. should he carried to the 


follows : — 

Av<'rag<* of :5;d Mails. 


Pounds 


Hags wanghed . . . 68 

Letters, inelnding franked 
letters and doenments 01 


iSewspapm’s . • • .‘bU 


Tor 

ceni ii;,'' . 

14 

20 

i;ti 


account of the Fost-ollice receipts. 'Phese 
accounts are, of course, suhj(‘ct to change 
ycarly\ The transmission of the mails 
by railroads has added much, since the 
above analysis was made, to the mileage 
charges. 

No accounts of the number of docu- 
ments passing through the Post-office 
were kept until very lately. Founded 
upon a very careful examination of the 
best data, the numbers were estimated in 
1838 10 be as follows 


46.3 100 

The management of tin* conveyance (•* 
the mails by sea and land is snl>ject, ^ 
course, to those constant change's wlin^ 
arise out of the improvements d:nl} i 
taking place in the various modes c 
transit. (AU’tain packets are exclusive^ 
controlled by the Admiralty, to wliCj'’'- 
charge they were removed in ’ 
others still remain w'ith the Post-olw'* | 
Contracts for ilic conveyance of the j 
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to the Continent are made between 
tin; Fost-olhce and the. proprietors of cer- 
tain steam-vessels. 'I’lie Post-ollice, more- 
()V(“r, lias the power of sending a bag of 
]( tters in any private sliip. 

The inland (U)rrespondence is carried on 
by railroads, by four-horse and two-horse 
eoaehes ; by ears in Ireland, liy single- 
lior-e earls, on horseback, and foot. 

Tiie niiniber of inil(\s travelled over 
ill England and Seotlaial by the niail- 
4-oaches in 18.‘M was 1 and in 

7,‘>7r,So7. 'I'he average speed in 
Kiiglaiul was JSj inib s per hour ; greatest 
speed lli'g’ miU'S ; slowest (i miles. 'I'ln* 
average mileage^ for Ibui'-horse mails in 
j'aiglaiid was l^f/. ; and in Ireland 
per Miiglisli mile. 'I'he s}stein of mail- 
voaelies owed its origin to Mr. Palmer, 
\v!io, in 17SI, laid a plan liefore Mr. 
I’itt, whieh was adopted by the goverii- 
iiitMit, al'tm’ niueli oppo.sifioii from the 
funetionaiirs o!‘ the Po^t-o^^ee. Mr. 
Palmer foand tin* post, iiisteail of Ix'ing 
tile <jui(’i‘..'st, nearly the slowest convey- 
anee in ili»‘ eouiitry ; v-u'y CHmsiderably 
slower than the eommon stage-eoaclu's. 
'I'iie a\erage rate of speed did not /*.\4ved 
tho e iiiibs and a half per hour. Whilst 
eoaelies U ft Tamdon in tlie afternoon and 
reaeii.'d Deth oi the' follow'ing morning, 
the pos', did not arrive till the second 
afternoon. Slowness was not the only 
<li reet ; it was also irr(‘gulai*, and ^e^} 
inseeuro. The robiiery of tlic rniii! "vas 
v ry (’(/nnnoii. ^Ir. Palmer snct edetl 
in perfeeling the mail-coach sy.stem, and 
in gTe;>ily increasing the ])iuictnalily, 
tlie speed, and .security i)f the post and 
tile iweiiiie of the post-ollice. 

-1//’. Huidand Ilill's Plan. —Ill 18‘>8 
Mr. ilowland Hill privately submitted to 
lae govemmeut a plan for the irapr-ovo- 
lii'Mit (»f the post-oliiee, and .Mibseiiueiitl y 
puhlishod Ins views oii the sulijtwl iu 
^^J'^iiiipidet under tln^ title of • Post- 
ofiiee Jieform — its Importaiiee and Practi- 
cability.’ The main featnr<*s of INI r. H ill’s 
plan were — I, a great dimimitioii in, the 
Vf postage ; 2, iiierea.sed speed in 
Ine delivery of letters ; and, ;b inor** fie- 
^ineiit opportunities for their disp...cch. 
He proposed that liie rate of po.siage 
Hiould be uniform, to be charged according 
to Weight, and that the payment should 


be made in advance. Tlie means of 
doing so by stamps was not suggested 
ill the lirst edition of the pamjjhlct, and 
Mr. Hill .states that this idea did not 
originate w itli liim. It originated inci- 
dentally (as stateil by Mr. Jlill) in a sug- 
gestion of Mr. Charles Knight to the 
(Mianecllor of the Exelieipier to have a 
stamped ])emiy cover for the postage of 
newspapers', wlieii it was contemplated to 
abolish (lie newspaper stamps. A luiiform 
rate of a jH*imy w as to be charged for every 
letter not exceeding half an ounce hi 
weight, witli an additional jiemiy for every 
additional ounce. Mr. Hill discovered 
tb(‘ justiee and propriety of a uniform 
rate in the fact that tlie cost attendant on 
the tiansinissioii of letters was not mca- 
snrod by tin; distanee they were carried. 
11(‘ showed on iiulispulable data that the 
actual costofconviyiug letters from Lou- 
don to I'Aliidnirgli, when divided among 
the letters actually carried, did nut ex- 
ceed oue p<*miy I’or tliirtv -six letters. 

'I’lie puhlicatioii of this plan immediately 
excited a strong ]ml)lie sympathy In its 
fa’vonr.and < s[)eeially with the commercial 
cl.'ns!-s of lJ](' ( 'ily of London. Mr. Wal- 
lace iiiovetl for a seb'ct committee to iii- 
ipiire into its merits on tl»e tith May, is;i7 j 
hut tlie mol ion fell to the ground. In 
IXceniher, lbl*>7, the govenuiieiit assented 
to llieajiiioinlnienlof a si'lecteoniniittee to 
iiii|uir(‘ into and report upon the plan. 
Al’ler sitting upwards of sixty-tlireedays. 
and examining Mr. Ihiwland Hill and 
eighty lliree w ilnessi‘5, hesidi's tlie olDcers 
of the deparlineiits of tin; Post-oHiee and 
the Excise and Stamp otfiees. the eommit- 
b'c jireseiited a most elaborate Ih'port in 
favour of the wiiole plan, coidii-ming by 
aiillieiitic and oliieial data tlie niiielu- 
sioiis wliicli Mr. Hill bad formed Ironi 
veiy scanty and inipei'fect inaU‘i lals. In 
the ses.sioii of IHo'J the cliancellor ()t the 
excliequer brought forward a Jhll to en- 
able the Treasury to carry the plan into 
eilect, which was carried by a majority 
of one hundred in tlie House of Commons, 
and passed into law on the 17 th of 
August, 18*10. In the following month 
an arrangement was made wliich secured 
ISI r. I^owl.md 1 1 ill’s superinteiideuce of the 
working out his (o’ u measure ; but he 
was superseded by the administration 
2 o 2 
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which came into office in September, 
1841. On the r)th December, 1839, as a 
preparatory measure, to accustom the 
department to the mode of charging hy 
weight, the inland rates were reduced to 
a uniform charge of 4(1. per half-ounce. 
The scale of weight for letters advanci il 
at a single rate for each half-ounce up 
to sixteen ounces. Other reductions 
were made in packet rates ; and the 
London district post Mas reduced from 
2d. and :\d. to If/. This measure con- 
tinued in force until the lOth .lauiiary. 
1840, when a uniform inland rate of 
postage of Id. per half-ounce, payable in 
advance, or 2d. payable on delivery, 
came into operation. On this day par- 
liamentary franking entirely ceased. 
On the htli May stamps M'ere introduced. 
The warrants of the I.ords of the Treasury 
which authorised tliese changes M ere pub- 
lished in the London (Jazette of the 22nd 
November, 28th December, 1839; 2.9th 
April, ISU). Heturns have been made 
which .vbow the increase of letters under 
the uniform-postage system. The num- 
ber of letters M'hich were actually counted 
for the week ending 24th November, 
1839, before any cliaiiges took place, was 
1,585,973 letters, including franks; for 
the week ending 22nd December, 1839, 
during the fourpenny rate, it was 
2,008,t;87 ; and for the week en,’ii g 23rd 
February, 1840, 3,199,037. Thus the 
number of chimjeahle letters of all kinds 
increased 29 per cent, under the 4d. rate, 
and 121 per cent, (or, deducting the 
governinent letters, 117 per cent.) under 
the \d. rate. The mimbcr of charge- 
able letters dispatched by the General 
Post increased 40 per cent, under the 
4d. rate, and 109 per cent, (or, deducting 
the government letters, 105 per cent.) 
under the penny rate. 

The gross receipts of the Post-office for 
the United Kingdom in the year pre- 
ceding the adoption of the uniform rates 
of postage, and in subsequent years, arc 
shown in the follou’ing table ; — 


1838 

£2,346,278 

1842 

£1,578,14.'“ 

1839 

2,390,763 

1843 

l,,535,2ir 

1840 

1,342,604 

1844 

1,705,067 

1841 

1,495,540 



The 

net receipts 

for each 

of the fol 


owing years ending lOtli October iu 
each were as under : 



£. 


£. 

1838 

1,536,000 

1842 

591,000 

1839 

1,53.3,000 

1 843 

.590,000 

1840 

694,000 

1844 

672,000 

1841 

426,000 

1845 

688,000 


The cost of management for the year 
ending 5th Jan., 1839, Mas (i8r),708/. ; 
and for the year ending 5th Jan., 1845, 
885,314/. Day-mails have been esta- 
blished to every town of importance, and 
some cases tiu; eominunication hy 
post betMcen one toMii and another 
takes place several times a day. The 
mileage paid to railway companies has 
greatly increased, hut the olqect for 
whicli the post-offiee is estahlislied has 
been more completely attained. Cor- 
respondence has inereased M’ith the ra- 
pidity and frequency of conveyance. 

Ill 1839 the gross receipts of the Lon- 
don district post were 137,941/., and 
in 1844 225,02 '//. ; but the rates of post- 
age {'2d. and .’h/.) in 1839 were unitbrni 
as it res])eets weight, and w(*re loMcr 
for letters of a certain Mciglit than 
under the existing system of charg- 
ing in proportion to the weight. 

The mimher of letters delivered in 
the United Kingdom for oiu* week in 
1839, before the establislimeiit of the 
uniform rates of postage, and one week 
in the corresponding Meek of the jear 
1841, was as follows : — • 


We»*k eiubii}; Wrrk fivlini: 

21 Nov. 1KJ!». 21 Nov. 1 Ml. 

Country offices 7h4,938 2,029,370 

London, inland, < 

foreign, ^ sliip 229,292 564,481 

London District 258,747 435,60- 

Toial England 

and Wales 1,252,977 3,029,4.')o 

Ireland . 179,931 403,421 

Scotland . 153,065 413,24'^ 

Total United 

Kingdom . 1,585,973 3,846,1^-1 

The total number of letters delivered 
in the United Kingdom in the u'Cf’h end- 
ing Nov. 20th ill each of the following 
years was as imder ; — 

In 1841 . . . 3,846,122 

In 1842 . . . 4,202,546 

In 1843 . • . 4,349,213 

The principle of cheap postage h3S 
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b<jeii applied to the traiisniission of 
money tlirouji;!! the post-office by means 
of money-orders. A few years ago the 
cost of sending lO.v. to a person HiO 
miles from London would have been 
2s. 2(1., whereas the expense would now 
he only 4(1. including the postage. In 
Aoveinher, 1840, the eonunission on 
inoney-ordei‘!5 was reduced from l.v. Gd. to 
f)(l. for bums above 21. and not exceeding 
; and from h//. to od. for sums not 
exceeding 2l. The number of offices em- 
powered to grant money-orders has 
lieeii increased and other facilities have 
been granted. The conseipiences of these 
successive changes have been as follows: 
Nmnlier and amount of money-orders 
issued in Lngland and VVal(?s in the 
•juarters ending — 

No. Amount. 

T) April, ISdi) .. ‘J8,8.‘58 £4‘J,4‘)(; 

"i Jan., into .. 40,70.4 07,411 

.') Jan., 1841 .. 18'.), 1)84 .Thbf.O-i 

o Jan., 1842 .. 41)0,290 820,576 

POWlili OF ATTOUNKY. [Let- 
Ti'.a OF Attounky.] 

UNI lu:. ( L.YW, CuiMiNAE, 

p. 188; IIkNEI K K, p. 4.‘{9.] 

PHFlllOND {})n.‘h(ni(U(, praheo, a 
J^ow Latin word sigiiilying provision or 
proveiid'-r), the portion which the mem- 
ber of a ealhedral or collegiate church, 
called a Preh.-ndary, received in right 
ol his plaoe for his inaintenunce. It 
was innu'd from the place whence the 
profit I'roceeded, which was either fiom 
some temporal lands or church pre- 
ferment attached to that church, or some 
other clfiircli 'whose revenues were ap- 
propriated tow’ards the maintenance of 
*hc ineinher of the cathedral or collegiate 
church. [Uanon.] 

PK Llil'iM) A RY (pnbcmlarius). [Pre- 
1)i:ni:i'ick,] 

IM;LCK1)ENCE, “ a going before,” 
^wiieh explanation explains the nature of 
)he thing. ()n all great and public oc- 
cuMons when jicrsons come together it is 
coiiveuh.nt to have some rule which shall 
nctiTiniue who shall walk first or sit hi 
tlie cliiet place, and so forth. A positive 
rule prevents disputes and contributes to 
order. In England the members ol the 
-olJege of Arms, who are the council of 
le earl-inai-slial of England, arc usually 


referred to in (juestions of precedence ; 
and they have arrangement of public pro- 
cessions, as at royal marriages, funerals, 
coronations, and the like, when questions 
of precedence come to be considered. 

There are tables of precedenee in many 
books, and especially in those called 
peeragi's. 

PRECEPTOUY. [COMM.VNDKRIS.] 

PKELATl!^ (etymologically from pnr. 
and a person prvj'vrrcd or ad- 

vanced before another, hut it is con- 
lined to a particular species of preferment 
or advancement, namely, that amongst 
the clergy ; and it is applied to those only 
amongst them who have attained the 
very highest dignity, that of bishop or 
arehhishop, to wliieli we may add jKitri- 
an h, in sueh churelies as have an officer 
so denominated. The word prelate has, 
however in ancient times been applied to 
simple priests, members of the clerical 
body in general. 

PREMIUM IN LIFE INSURANCE. 
[Life Insfrance.] 

PREROGATIVE, a term derived 
from the Latin Prmrogativa, thougli the 
inodern sense ('f tlie word bears little re- 
semhlanee to its original meaning. As 
a political term it now signilies all the 
powers that belong to the crown of Creat 
Hritiiin and Ireland, and are exercised by 
the king or queen regnant, either per- 
sonally or by delegation to others. [King, 
PaHLIAxWKNT.] 

PREROtiATl VE COURT. [Ec- 

CEESIASTICAL CoCRTS. | 

PRESCRIPTIO.N. “No custoine is 
to bee allowed, but such custome as 
h Uh been used by title of prescription, 
that is to say, from time out of iniiiiL 
Put divers opiniuus have been of time 
out of miiul, &c., and of title of prescrip- 
tion, which is all one in the law." ( Lift., § 
170.) According to this pa.ssage, “time 
out of mind,” and “ prescription,” which 
are the same thing in law, are essential 
to custom : another e.sseiitial to custom is 
usage. But there is a claim or title 
which is specially called prescription, 
and Avhleli is like custom so far as it has 
the inseparahle incidents of time and 
usage; hut it differs from custom in the 
maimer in which it is pleaded, which 
dittereiice shows tke difference of the 
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right. This claim is called prescription, 
because the plaintiff or defendant wlio 
makes it “ pn'seribeth that,” tHie. ; stating, 
after tie* word “ prescriheth,” the nature 
of his elaini. 

Tlie folKiwiiig is an example of a ])re- 
scription ((k). T/itt., Ill, a):--“l. S., 
seise<l of the manor of D. in fee, pre- 
scriheth thns r that T. S., his ancest(»rs, 
and all whose estat(* lu* hath in the sayd 
manor, had and u^ed to have common of 
pasture time out of mind in such a place, 
&c., heiijg th ■ laud of some other, as 
pertaining to tlie satne manor.” The 
claim of a. copyholder of a manor for 
common of ])as(nre in the manor, alleges 
a custom time out of mind within the 
same manor, by which all llu* copy- 
holders of the manoi’ have had and nsed 
common of ])astnre in it. The elaim hy 
presci'iptioii then is j)rop«‘rly a elaim of a 
determinale person : tlie claim hy ens- 
tom, as o])[)()sed to pn seription, is local, 
and a]i{)lies to a eevtaiu place, and to 
many peixms, and perlia[(S, it may be 
added, to an indetenninale nnmluM*, as 
tlie inhabitants <»f a parish, iiillow- 

iiig th'tiuition ol’ ])re>:eription appears l() 
be I'Oili snlfieienlly comprehensive and 
exact: — “Prescription is when a man 
elaimeth anything for that lie, his ances- 
tors, or ])redei-ess()rs, or liiey wliose 
estate in' halli, liave had or used any 
thing all the lime wlima-of no nunnory' is 
to tlie contrary.’' ( 7'. de. la From 

this deiinition it follows tlial preseriplion 
may lu* a elaim of a person as the lieir 
of iiis anei'stors, or hv a e{)r|)oration as 
representing llieir predi‘cessors, or hy a 
person who holds an ollice or place in 
which there is perpetinil .sncee.s.Mon ; or 
by a man in right of an estate which )u* 
holds. It is said that certain persons, 
attorneys for instance', may prescribe* 
that they and all attonie'vs of the same 
court have certain privileges; it seemis 
iiielilfeiviit whetlie*!’ this is calh'd pre- 
scription or e'nste)m, but it is more eem- 
sistemt Avith the old delinitioiis to call it 
prescription, since; it is not a lt>cal usage, 
and it is ]>y or on he luilf of a deter- 
minate iinndier of pei'sons, that is, all the 
attcrne'ys (»f a. paitieular eemrt. It is 
also said that parishiont'i's may' j)?*escribe 
in a matter of easement, as a way to a 


elifirch-yard, but not for a profit out of 
land: such a pivseriptioii, however, is not 
containe_*d within the above; definition, 
and is in all re^jieets more properly a 
cu.stom. 

It is essentiid to prescription (subject 
to the limitations hore-iiiafter meiitioir el) 
that the usage eif the tiling; claimed 
slionlel have bceai time out of mind, eein- 
tinnenis, and ])i aceabb‘. “ 'J'iiiie out of 
mind” means, that tliere must he no 
evidence of non-usage' eir of in1e*rrn])tioii 
ine'onsistent w ilh the elaim and e>l’ a elate 
snhse(|nent to the first yearol' h’ieliard 
I., which is the* time eif the* e'omnu'iie'c- 
ment of l.'gal iiu'inory. If it can be 
slmwn, e'itlur by e\lelene<* of jH-rsons 
li\ ing*', by rccoi el, en' writing, eir by any 
ollieT atiini'-'-ible evicU'iiee*, lliat tlie 
alleged usage began since tiu' lirsi year 
of Richard 1., Ir.e ])n'Se’ri])tioii e'aiiiuit be 
maintained. licpealed usage* also niiist 
be [ireiveHl In onh'r to supjiort the pn- 
seription, but an nninterriipti'd eiijoy- 
me'iit for twenty years lias bee*n eonsi- 
dere'd siillieit. lit [Ji’eiof, w lu‘iv llien’ is no 
evieleiiee to show tlie emiink'neeineiit of 
tlu* eiijoyiiient. [ Pi’.r.sr Mi*Tie>N'. | Tin' 
various rules tis to prese'ri prion A\liat 
may he preserihe'el for, in what f'orm tin* 
claim nnnr lu id In 

tioii may be lo 1 or desti'oye'd, belong to 
Ire'atises ein law. It said tiiat ifi’C* 
seription is (e)unde‘el on the assum])ti()n of 
an original grant wliie h is now lost. 

Recent Acts liave made som<' alteni- 
tieins as to piese'riplion, and limiteil tlie 
time* within wliieli aellons can !>•' 
brought or suits instituted relating to 
re*al ])roperty. Tli«‘ <S; 4 Win. IV., c. 
27, applies te) every thing of a corporeal 
nature, whieh is land in the sense iit 
which land is interpn'l(*d in that Act : 
but it only 'applies to those kinds of I'ni- 
j)e.;rty of an ineorpore*al nature, whicli 
are advowsons, annuities, and rents. '1 
2 & Wm. IV., e. I b(), applies only t" 
eases of niudns and exemption fryi'* 
tithes. The 2 A: ”> \Vin. IV., c. 71,Avlnr‘‘ 
is entitled “An Act for Shortening tli»’ 
Time of Preserijition in certain eases, 
applies (§ 1) to *• claims whieh may 1’^' 
lawfully made at the eoiumoji law ly 
cu.stom, prescription, or grant to ain 
right of common or other prof tor l)eu<-*n 
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to 1)0 takoji from or upon any land, &c., 
snoli niatU'i’s and thiiips as are 
tlx-rcin spcoially pro\ idl'd for, and except 
tithes, routs, and borvioos (§ 2) “ to 
aiiv wa> or other casomont, or to any 
’watoroour.M', or the use of any water,” 
\e. ; and (v} ;i) to the use of light. No 
claim to tile things eoinprised witliiii tliis 
statute " sliall, ^\he!l such right, protit, 
or heiielit (as is mentioned in ^ 1 ) sliall 
lia\e l)een aetiially taken and enjoyed hy 
iui\ per,' on claiming right tlimato, with- 
out iiderruption lor the full p riod of 
llnru xears. Im defeat« il or ik‘slro}ed hy 
sliouing Old}' that such rigiit, profit, or 
benelll. was tii'st taken or enio}ed at any 
tiiiK' prior to such jieriod of thirty 
}ears; Imt ne\eia lieless siieli claim may 
he defeated ill any other way hy whieli 
the same is now lialile to ho defeated; 
and wiiere Mieli right, profit, or heiu lit 
shall liave 1 een so taken ami enjoyed as 
aforesaitl, for the full perioil of sixty 
}ear:>, the right thi'reto shall he deemed 
ah>()liiie andi indefeasihle, unless it shall 
ajipear that the ; ame was taken and en- 
jov<d hy some coiivmil or agreement 
e\'[iressly mad given for (hat pur- 
pose liy (h ed ^ As to till 

rigiils enumerated in tlie second section, 
the terms of twenty and fort} }earsurc 
rcspei ti\ el} ll.o-d in the phiee of the 
terms of liiii'y anil rixt} years men- 
tioiiiMi ni III,. seellon. I'nder tlie 

third section, wlileli applies to light'', an 
uhswliit'- light to light, may he aeo.niied 
h} twenty years' miinierimpted ujoy- 
liient, in lit '.'S (lio list* has been enjo} i d hy 
MMii • chiisent oj' agreement made or 
fti'en 1)\ (h‘ed or in writing. 'J'lio 
ei^litli sei-ii(tii [irovides “that v. lien any 
hind or water n|)ori, oxer, or from wldeh 
an\ sm-j, ^v-,y j.j. eonveiiieiit water- 

eourse or use of water sliall haxe heeii 
eajoxeilor derived, hatli been or biiail he 
kcld umkr any t.riii of life, or aji\ term 
years exeeeiiing three }earsfium the 
gramiiig thereof, the time of the enjoy- 
liieiit ot any such way or other ni alter as 
therein last lueiitioued, during the con- 
tnuumce of such term, shall lu*. excluded 
111 the coiupuUition of tiie said period 
<)1 lorly years, in case tlie claim 'hail 
'''ithin three years next aficr tiie end o«‘ 
sooner determination of such term he re- 


sisted by any person entitled to any re- 
version expectant on tlie deterininatioii 
thereof.” Formerly it wavS necessary 
for all persons, wlio claimed in respect 
of an esta'e and had not the fee, to 
chiiiii in the name of the person who 
had the fee, hut under tie' lasl-menlioned 
Act “ it shall be suilieieiit to allege the 
enjoyment thereof as of right hy (he oc- 
cupiers of the tenement in respect w lien of 
the same is claimed, for sueli of the 
periods mentioned in the Act as may he 
ajtjdieahle to the ease, and witliout 
claiming in the name or rigid of the 
ov\ncr of the l‘ee, as is now usiiall} I'om*.” 

'I’his statute apj)lies al.^o to “any land 
or water of (he king, his heirs, oi* sneci s- 
sors, or any land being parcel of ihe 
j iliiehy of Lancaster or of the duchy of 
i Cornwall.” 

! J>y the common hiw^ a man might pre- 
, scribe for a right which had at .any time 
I been enjoyed hy his aneestoi's or j)ri deces- 
sors; hut the staliile of lieu. VUl. c. 
j g, cnactid that no jicr.-on should “ make 
any pre.scrijition h} ibc seisin or })oShc:-sioii 
of his ancestor, unless sneh seisin or puS- 
.sc.ssion hath been wiiJiin (liivcscore }ears 
<‘Xt before sueli jirescriptioii made.*' 
I 'i'liis statute jirexented any claim being 
j made by preseriptiou unless there liad 
I been seisin or possi'^s-ion within sixty 
! year.s ; but it still allowed the eommeiicc- 
iiieiit of till? eiijoxmeiit at any time within 
legal memory before the sixty years to be 
)»ro\ed. 'j'he recent Act directs tliat “ the 
respeetixe jicriuils of years thereinbefore 
meiiti »u‘d sliall be deemed to be lliG 
period next before* .s.nne suit or action 
X’ herein the claim or matter to w hich 
siieli period may relate' shall he brought 
into question ” 4) ; hut it only ('xi ludes 

proof of eommeneiunenl of i iiio}ment, 
and it only gives the absolute; rigid, when 
. the several ]»eriods eif }ears, ivckoning 
’ backwards from the time of some* suit or 
action wherein the iijatl*'!’ is l>rought in 
I ijiiestiou, are completeil; and it neither 
' excludes tlie iiroeif nor gives the absolute 
! rlgJit if there lias bee n an interruption, 

! within the meaning of tiiis statute, which 
I has hveii suhmitte a lei or aeepiiesced in 
j “for Oiit* yearal'uT the jiarty interrupted 

[ * itii-ii.irils V. ^’"Vi ~ A. Sc K., GDtt. 



PRESCRIPTION. 


PRESCRIPTION. 


[ 568 ] 


Bhall have had notice thereof, and of the 

erson making or autlio rising the same.” 

n these oases, if there lias heeii seisin or 
possession of the ancestor or predecessor 
within sixty years, the statute of Henry 
VIII. will still apply, and evidence of the 
commencement of enjoyment within legal 
memory may still be given. 

The Acts h(*re enumerated do not apply 
to a claim “ of a manor, a court-leet, a 
liberty, separatii jurisdiction, treasure 
trove, wreck, M^aifs, and other forfeitures, 
fair, market, llshery, toll, park, forest, 
chact, or any jirivilege legally known as 
a franchise, as well as anything pertaining 
to those rights which come under the 
description of dignities or ollic s.’* (Mr. 
Hewlett’s AVp/y, <Vc., tn rerUtin Eridence 
hffure the Select ( 'ommittee if the /louse 
of ( htnmous on /Erords, Eehrnariff 18*16.) 

The term pnseription is derived from 
the Roman law, hut the meaning of the 
term ill tlu^ Roman law is dill’erent. 
Blae.kstone says (iii. c. 17, note F.), 
“ This title of prescription was well known 
in the Roman law by the name of usuca- 
pio (Dif/., 41, tit. 8, s. ;i), socalhal because 
a man that gains a title by prescription 
may be said nsn rem eapere'^ This re- 
mark is not correct. Usucapio in the 
Roman law was founded solely on posses- 
sion as such [ FosskssionJ, and it applied 
only to corporeal things:” “ by the laws 
of the Twelve Tables usucapion of move- 
able things w\'is complete in one year; 
and of land and houses in two year.s.” 
(Gains, ii. 4‘i.) “To usucapion was 
afterwMi'ils added, as a supplement, the 
longi temporis p;a‘scriptio, that is, an 
exceptio (plea) against the “ rei vindi- 
catio,” the conditions of which were 
nearly the same as in the case of usucapi- 
on.” (Savigny, Das Jlreht des J/esitzes, j). 
6.) The term pnvscriptio was properly 
pplied to that which a plainti If (actor) 
prefixed (pnescripsit) to the formula by 
which he made his demand against a 
defendant, for the purpose of limiting or 
(pialifying his demand. It seems after- 
w^ards to have been used as equivalent to 
exceptio or plea. 

(Couiyiis, Prescription ; Viiier’s 
Ahridpment ; Starkie, Law of Evidence; 
Blackstone, ii. e. 1 7.) 

PRESCRIPTION has, by the law of 


Scotland, a much wider operation than 
either hy the civil law or the law of 
England, supplying the place of the 
Statute of limitations in the latter 
system. It not only protects individuals 
from adverse proceedings wdiicli other 
parties might have conducted if the 
lapse of time had not taken place, ])ut it 
ill some instances creates a positive title 
to properly, I'he prescription hy which 
a right of properly can be established is 
that of forty years — a period probably 
borrowed from the Praesrriptio qi/adni- 
ffinta annorum of the Romans. What- 
ever adverse right is not cut oif hy the 
other special prescriptions of shorter 
ptM-iods, is destroyed hy tlie lo}iii pre- 
.seripfion. It may hi? said generally to 
preclude the right of exacting perforni- 
anee of any el.iim, as to wliich no judi- 
cial attemj)t has heeii made to exact per- 
formance for forty years from the tirm? 
when it was exigible. ’fo create a title 
to real propm-ty, tlie long preseri])tion 
must be both positive and negative. 
The ])artv bolding the propiu’ty must, 
by himself or tliose through wliom he 
hold.s. have heim forty years in miehal* 
lenged possession of the ]u\)p'*rty on a 
title ostensibly valid -this i.s called posi- 
tive prescri])tion ; and the claimant 
and tliose whom lie represents must have 
been forty years without an ostensible 
title, and must, by not judieially attack- 
ing it, liavc tacitly acipiicsivd in the pos- 
.sessor’s title - this is called negative pre- 
scription. An action rais(?d in a compe- 
tent court interrupts the long prescrip- 
tion. It is usually stated in the Scottish 
law-books that it is interrupted l)y the 
minority of any person who could (dial- 
lenge the opposing right ; hut it would be 
more correct to apply in this case the 
phraseology of the Freiicli lawyers, w ho 
say it suspends prescriplion, as the years 
of minority are iiiordy not eounteil in 
making up the period of forty years 
while, when there is a judicial interruption, 
a ii(?w period of forty years commences 
to run. When the prescription applie^ 
to a pecuniary obligation, payment ot 
interest or an acknowledgment of the 
obligation will interrupt it. It may be 
observed that, by a sort of analogy from 
the system of prescription, w'heu there 
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is in Scotland any judicial iruiiiiry as to 
the antiquity of a custom, it is usual to 
limit tlic period of the iiupiiry to forty 
years, as sulficieut to establish its having 
existe d from time immemorial. It hav- 
bei'ii the practice in the* lu'ighhour- 
liood of I'aI in burgh for the proprietors of 
land to irrigate fields xvith the contents 
of the city sewers -the system increas- 
i.ig until it lu'came offensive to the neigh- 
hoiirhood — these proprietors produced 
evidence of their having continued the 
practice fir forty years ; and although it 
uad during that time increased from an 
e\il felt only liy the individuals imme- 
diately concerned with the practice, to 
the extent of a jmhlic nuisance, these pro- 
prietors have*, so far as tlie disjmtci has 
hitherto gone, Ixxm aide to defend them- 
selves on the ground of prescription. 

'flic other and sliorti.T prescriptions cut 
otV particular descriptions of claims or 
iiietliods of supporting them. l>y the 
vicennial or twenty years’ prescription, 
holograph writings, not attested witli the 
nsiial srdianiiities of Scottish writs, cease to 


“ hear I'aith in judgment.’' An ohligation 
ot cantioimry or suretyship is limited to 
f^cyen years. Rills of oxcliangc and pro- 
missory notes cease* to hav(^ force after six 
years; but l!i<* debts they represent, if they 
do represent debts, may be proved by 
other means. Th * quinquennial prescrip- 
tion cuts niV all riglit of action, after the 
lapse r)t live years, (m largains proveahle 
by wifnev. s. It also protects agricultu'-al 
tenants (roni a demand for rent after th-*y 
• ’ave betni jive years removed from tin* 
nnul to which the demand applies. The 
trieiinnd, or three years’ prescription, is 
important. It outs oil' claims on 
meoiuit fir p, Hills or serxices, the three 
^'■ais nmning from tlie date of the last 
iteiii ot the account; and also claims for 
'.'ges, each year's wages running a sepa- 
laTe jMvscriptioii, and ceasing to he exigi- 
X pursued for, in the lapse of three 

' ilni tile time when it became due. 
1 iiKSKNq’ATlON. [AdvowsonjRe- 

p1!1':^o^’™KNT. [Jury; Poi.ici .] 
OKNSOUSHIP OP, a rcgi’- 
tp'i prevailed in most couu- 

^"tirope, and still prevails in many, 
ording to which printed books, pamph- 


lets, and iK'wspapers, are examined by 
persons appointed for the piirjiose, who 
are empowered to prevent publication if 
they see siillicieut reason. 

There are dillereiit modes of censorship ; 
the universal previous censorship, by 
xvhich all MSS. must he examined and 
approved of before they are sent to press; 
the indirect cciisorsliip, which examines 
works after they have been printed, and, 
if it liiuls anything objectionable, stops 
their sale and conliscates the edition, and 
marks out the aiitlior or I'ditor fur pro- 
secution ; the ojitioiial censorship, which 
allows ail author to tender his MS. for 
examination in order to he discharged 
from all rc.sponsihility afterwards; and 
lastly, by a distinction wliich has been 
very coininonly made between newspapers 
or pamphlets and works of a greater bulk, 
the eeiisorsliip of the journals, which 
exi.sts even in countrii's where larger 
works are free from this siipcrinteiulcuce. 
All these forms of censorship imply au 
estahlisliinent of censors, examiners, in- 
spectors, or licensers, as they lirive been 
variously called, apjiointcd for the pur- 
pose, a provision quite distinct fi-om the 
laws xvliich didinc the various olfcnccs 
which a man may he guilty of by jiubli- 
catioii. TIu'se are repressive or penal 
laws, whilst the censorship, and esjiecially 
the pi\‘vious oensorsliip, is essentially a 
preventive regnhition. • 

The censorship may be said to he coeval 
xvith printing. In more ancient times, 
those writings which were obnoxious to 
tile prevailing political or religions sys- 
tems, if they fell under the eyes of men 
in autliority, were eondeinned to he de- 
stroyed. Thus, all the copiers of the* orks 
of Rrotagoras which could lie lound in 
Athens were publicly burnt by scntc'iice 
of tlie Areopagus, because tiie author ex- 
pressed doubts concerning the existence 
of the gods. Personal clelUniatiun and 
satire were also forbidden. Naevius at 
Jioine was banishetl, sonuj say put in 
prison, for having, in his plays, cast re- 
flections on several patricians. Augustus 
ordered the satirical works of Labicuus to 
be burnt, and Ovid’s alleged or probable 
cause of exile was his amatory poetry. 
The senate under Tili< ”ius condemned a 
vork to be burnt, in which Cassius was 
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styled the Inst of the Romiins. Diocletian 
ordered tlie snen d hooks of the Christiniis 
to be burnt, niid afterwards ConstanliiKi 
condeimied the works of Ariiis to tluj 
llames. All those, however, were ])enal 
proceedings indojicndent of any eeiisorsbip. 
The councils of tlie Church condmuiied 
books which they judged to be heretical, 
and wanual the faithful against roatling 
them. Afterwards the pop(s began to 
condemn certain works and prohibit tbe 
reading of tbem. In the time «)f Ilnss 
and V^yelilV, Pope Martin V. excominu- 
iiicatcd those who read probiltited books. 
The introduction of printing iiaving 
awakened the fears of tlie eeelesiastieal 
authorities, several bishops ord red books 
to be examined by censor'^. One of the 
earliest instances of this is that <piot(‘d hy 
Johann Heekmann, in Ills ‘Rook of In- 
ventions,’ of Herchtliold, Areliliisliop of 
Main/, who in tlie y*ar 14 S(; i^suLd a 
mandate, in wliich, after censuring the 
practice of translating the sacred w rifings 
from tin* Eatin into tin' vulgar German, a 
language, lie says, t(»o rude and t(;o poor 
to (\\press tlie (‘xact meaning of the in- 
s’lired text, hi* adverts to the translalions 
ot the hooks of tlie canon and ci\ii law, 
works, us the arcliblshop say‘i, so dillicult 
as to re(juire the whole life or* man to be 
understood, a dilliculty wliicii is now in- 
<;reascd by tlie iiieompetciice of lie* tranh- 
hitor, which renders obsenrity still more 
obscure. His gra<’e, tli(*refore, setting a 
full value on tlie art of printin'j, “ wbieli 
had its cradle in tliis illustrious city <4* 
Mainz, ’’and m islibig to preserve itsliononr 
hy preventing it luring ahus«'d, forbids all 
persons Siibject to his anlliority, clerical 
and lay, of whatever rank, onlei*, and 
profession, to print the traiishition of any 
work from the IJr.’ek, I^atin, or any other 
language, into German, eoncerning any 
art, science, or information wliatever, 
publicly or privately, unless sueli transla- 
tion be read and approved of Iv l’ore being 
printed, and, wle-n printed, Iwfore being 
pnblislied, and furnished, with \\ut written 
testimony of tine ef tbe d«ietors and jiro- 
fe‘;s< rs of the ( jiiiversily iT Mainz, naiiu‘d 
by tlie ir'^'libbli ) 0 , .>i-e for tlieology, one 
for l v,v, oii(* lor me licine, and or e ibr tin* 
arts. All wlio \i;)hCe,l this ord(*r were 
to lose the bool: jiay a line of one liimdred 


1 gold florins to tin* Electoral CIuuiiIkt, and 
be excouimunicatcd. 

Then follows tlie avi'lib*-' oo’s commis- 
sion to tlic cciisoiv I " ' ■ * in his 

province translate, > .■ :h, any 

book in German, unless the <*• aswvs pre- 
\iously nad and approve its eontents. 
And he directs them to refuse their ap])ro- 
bation to sneli works as ofl'end religion or 
morals, or wliose meaning cannot clearly 
be made out, and may give rise lo error 
andseandal. To tlio.-e uoiks wliii*h tliey 
approve oi’ they sliall allix tlieir ai)[)ro])a- 
tion, two of them jointly, in liieir own 
nandu riting. 

Tliere weia* work^ printed at (’ologiie 
in 1 17tt betiring tin.’ a(i;;robatioa of the 
rector of tliat university, and (here is al.Mi 
an lleidelherg edition of l of the iniok 
entitled ‘ \o>ee leiji*'iun,' which hi*ai’S 
four approbations, one hy Rliiliji liota, 
Doctor utrinsipie , finis, and another by 
Malb-ns Girardo, Ratriai’eli of Venice tnid 
Ihimate of Dalmatia. There was, how- 
ever, no geiie]-al system of censorship in 
(he liftei ntii eenturv , w liieli w.is an age of 
1‘reedoin for printing! and it is a eiirloiis 
fact that the h'arned seliolar Merida, in a 
letter to Ids friend Roli/iano, dated 1 
expresses a wisli that a. previous censor- 
ship should he estahlislied over all hooks, 
sueli us IMato recomnii'iids for his rejiiihlie; 
“for,’' says Merula, ‘‘we are now «|nite 
overcome by a <[nantity of bad or iusig- 
iiilicant hooks.” 

In l.'iOl, Rope Alexander VT. (Rorgia) 
issued a bull, in Mbich, afier sinidry coiii- 
phiiiils abimt tin* devil wlio sows tares 
among the wheat, he goi s on to ''ay that 
Iiaving neen iufoianed that by nicaiiS 
of the art of ])rlnting many books iinu 
treat’ses, containing various i*i‘rors and 
])ernicious doctrines, have been and are 
lieing pnblislied in the provinces ot I 
logiie, Mainz, Treves, and Magdeburg, 
be by tliese presents strictly forbids all 
printers, their servants, and all who ex- 
<*r(*ise tlic art of printing in any niannci, 
in (he aliove provinces, to print heiyatter 
any hooks, treatises, or writings, without 
pi t viouslv applying to the respective arc i- 
hishojis, or their vicars and ofhcials, oi 
w'honn'ver they may appoint for tlie pai* 
]»ose, and obtaining their licence free 0^ 
Jill expense, under pain of excoiniuunica 
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tioii, besides a pecuniary fine at the 
(li'^eretion of tlu; respective archbishops, 
bisliops, or vicars-p‘ii(‘ral. The bull pro- 
vuh‘S for the books already printed and 
published, Miiieh are to l)e exuiuiiied by 
(he sanu* anthoritit's, and those containing 
auvlhiiig to till* prejudice oi‘ the Catholic 
fiirli ar<‘ to b(' burnt. 

At last, ill l.hl."), the Council of the 
kuteran (leeieed that in future no books 
should be jirinted in any toMU or diocese, 
iink '-i th wm* lu’cviously insjieeted and 
carcfnlly cxaniined, if at h'onu* by the 
vicar a :d tlie inastei- o! the saereil palace, 
and in ler dioeesi's by tlie bi^'liop or 

tliO'C b\ liini appointed, and by the in- 
quisitoi’ ol‘ that diocese or those by him 
ap[;ointed, and conntersianed l-y their 
own hands gratis and without delay. 
Any liook not so examined and counter' 
.'igned was to he hnri;t, and the author or 
editor e>>>snn;nnnieated. 

Here, t!i •;i. was tlie origin of the princi- 
ple of a general ccnsorshii) of the pi\es, 
which has Item (wer since maintained 
hy the (’jinrchof h'omc in all countriv's 
where it had power to eni’oree it. 'I'hc 
bisliops were tlio eeiisors in their respec- 
tive (lioc(.‘Sts; hut the trlimnal of the 
iiUjinsltion. wherever the in<[uisitiou was 
cst ildi.slied, W'erc tlie eeiisors; they e\- 
ii'a.incd the MS. of e^(.‘ry work pre\ ious 
til iis liciiifi printed, and granted or re- 
fined. an ‘ linprii>uitur ’ or lieeiice a‘ their 
I’ka-ure. 'file inijuisition ’ nveover 
‘'Oiiglii ni’icr all hooks {lubh.sln d. ;i'\oiid 
'ts jj,!' -,jn[ imviag- 

tueir ( iigenl.'. eoiidenined lo.- wliieli 
Were contrary tv) the doetrine or discipliuc 
th * ('iiuivli of Koine, and of these it 
l'»rii’.cd a list known hy the nanu* of 
‘ I'ulex of Forhidden Hooks,' to which it 
hj’-s iiunie cojiions addilions from time to 
tunc, 'J'ljcre are S( \ eral of tln vc indexes, 
nuid'* at di'dcrent times and in vlilVeivnl 
I'hii'es; il,.. (|,(. Sjiani'-h ln<|uisi- 

was ditlerent from tlia* of lioniv*. 
‘>bccti()iis of these indices Jiave heen 
|<'^de. One of ilie latest iseonta.’neil .n (Me 
Ihctioiinaiiv, (Jritiipie et Ijibliograpl.iqne 
^ l*i nicip;mx. Livres eiindanine^ uii IVn, 
oil censure's,’ hy Feignot, Haris, 
III countries wliei\‘ th ■ Iinpiisitiou 
established, such as l’’raiue, Ihig- 
and Germany, the bisjK.ps acted i 


censors and licensors of books, which they 
examined previous to printing, as to all 
mailers concerning religion or morality. 
I'lie censorship continued for along lime 
to belong to the ecclesiastical power, and 
even afterwards, when the civil [low^cr in 
various countries began to appoint royal 
c<*nsors to examine all kiiuls of works, 
tlie ejiiscopal approbation was still lai- 
<|nire(i for all books wliieh treateil of 
religion or clmrcli diseipline. 

"riie Kefonnatioii greatly modified tlie 
ecnsorsliip and reduced its powers, witb- 
out, however, abolishing it; the power 
p:iss<.‘d into other hands. In England the 
practice seems to hav«‘ been to appoint 
licer.sers for the various branches of 
learning ; but the bishops mono})olizcd the 
[ principal part of the licensing power, as 
we liml at tlie begining of ' reign of 
C’liarlcs 1. ilia petition of the printers and 
books'dlers to tlu* House of Commons, 
•oinplaiuls against IVnliop Eand tint the 
lieeiising of books being wliolly confined 
to him and Ids chaplains, he allinved 
hooks which fuouiH’d Ibipcry to he pnh- 
li''!u‘d, hnt refined licensing tliose wliieh 
WvU'e w ritten againsl it. And Arelihishop 
AJ>i)ot ohsv iwcd of Euiul’s licensing, it 
seemed as it* we liad an I'xpnrgatory jircss, 
(hough not an index like the Romanists, 
for the mo^'t rclig.ious truth was expur- 
gated and su['}ircsscd in order to the false 
and seeular interests of some of the 
clergy.'’ 'file system of previous licensing, 
Iiowever, did not alwais secure an author 
from snbse(|uent i\'sp('n''ibility. '^riius 
Hrvmie’s ‘ irntrioinastix ' was euiulenmed 
In I (.•’id tube burnt by the liauginan, for 
l)\’ing a satire on the royal family and 
goM.rnmeiit, and tlie author to have liis 
1 ‘ars cut off, and to be iinprlsoiu d and 
heavily iineil, allliongh the bovik bavl ac- 
tnalh b<\-n lieenseil, but it was alleged 
on the trial that the lii'ciiser bad not read 
the whoh‘ of the work. 

A ileeive of the Star Chamber coneerii- 
[ ing printing and licensing, dated 1 llh of 
Jnb«, IC'iT, was issued in order to I'Sta- 
Mish a g<nvMal sNsteui on the subject. 
'I'lie preaml)l(‘ ri’fers to loniier decrees 
and erdinaiices for llie lietter govern- 
ment and regelating of printers and 
l)rinting. and particularly to an order of 
ijie 2;jrd of June, in the liStli year of 
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Elizabeth, “ which orders and decrees 
have been found by experience to he de- 
fective in some particulars, and divers 
libellous, seditious, and mutinous books, 
have been unduly printed, and other 
lx)oks and papers without licence.” 1'he 
decree; enacts among other tilings that 
“no person or persons shall at any time 
print or cause to be printed any book or 
pamphlet whatsoever, unless the same 
book or painplilct, and also all and every 
the titles, epistles, prefaces, proems, jnv- 
ambles, introductions, tables, dedications, 
and other matters and things whatsoever 
thereunto annexed, or therewith im- 


which by any decree of this court are 
or shall be appointed or autliorised to 
licence books or give warrant for im- 
printing thereof, as is aforesaid, shall 
have two several Avritten copies of the 
same book, one of Avhich shall Ik; kejit 
in the public registry of the respective 
licenser, to the end that he may be se- 
cure that tin* (“opy so liceus(*d shall not 
he altered without his knowledge, and 
the other copy shall remain with the 
owner, and upon botli tin; said copiis 
he or they that shall allow the said 
book shall testify under his or flieir 
hand or hands, that there is nothlnu* in 


printed, shall be lirst lawfully liccmscd 
and authorised only by such person and 
persons as are hereafter ex pn^ssed, and by 
no other, and shall he also lirst entered 
into the registrar’s book of the (Company 
of Stationers, upon pain that every 
printer olfending therein shall he for 
ever hereafter disabled to use or exercise 
the art or mystery of jirintiug, and re- 
ceive such further punishment as by this 
Court or the High C/ommissiou (’ourt 
respectively, as the several causes shall 
require, shall be thought litting.” It 
then goes on to provi(le tliat all hooks 
coneeriiiiig the common laws of the 


the hook contrary to the Christian laith 
and the doctrim* and diseipliiu; of the 
(Muirch of England, nor against the 
state or government, nor contrary to 
good life or good manners, or otlierwise, 
as the nature and subject of the Avork 
shall re<pnre, whicli testimony shall he 
printed iu tlie beginning of tlie l)ook: 
with tlie name of the lieeuser. All 
books coming from beyond tlie scan 
Avere to be reported by the merchant or 
consignee to the Archbishop of Canter- 
bury or the Hislioj) of London, and to 
remain iu custody of the custom-house 
oHicers until the Archbishop or llishop 


realm shall liavt* the special apj)rohatiou 
of the Lord Chief ,Iustict;s and tlie liord 
Chief Laron for the time being, or one 
or more of them, or by their appoint- 
ment; that rdl books of liistory or any 
other book of state atfairs shall In; 
licensed by the priricijial secretaries of 
state, or one of tliern, or by appointment ; 
and that all hooks coriceriiing heraldry, 
titles of honour and arms, or otherAvise 
coiicerniiig the otiiec of earl-marshal, 
shall be licensed by the earl-iiiar.shal 
or by his apj)ointmeiit; “ and further that 
all other hooks, whether of divinity, 
physics, pliilosophy, p()etry,or whatsoever, 
shall be allowed by the Lord Archbishop 
of Canterbury or liishop of London for 
the time being, nr by the chancellors or 
vice-chancellors of either of the univer- 
sities of (;ic* realm, f./r such hooks that 
are to be pn.ntcd within the limits of the 
nniversiti'“- resp cnv,qy, not meddling 
either with uf the conirnon law or 

mutters of stat. , And it is further en- 
acted tl.'at every person and persons, 


sent oik; of their chaplains or some 
otlicr hnirncd man to he ])reseut with the 
muster and Avardeiis of the Company of 
Stationers, or one of them, at the opening 
of the bale or ])a(rkage, for the purpose 
of examining the hooks therein con- 
tained. And if there is any seditions, 
schismatieal, or otfensive liooU fontid 
among them, it Avas to he brought forih- 
Avitli to the Archbishop of (’aiitcrhury or 
the Bishop of Loudon, or the Higli 
nrssioii Office, to In; dealt Avith accord- 
ingly.” All books, ballads, charts, laul 
jiortraits Avere to bear the name oj 
printer or engraver as well as ol the 
author or maker. All printers Avere to 
take out a licence. Their nuinher was 
fixed and their names Avere published. 

The Avar betAveeii Charles L and the 
Parliament, and the abolition ol the 
royal authority, did not afiect tlie c(’n.sor- 
.ship, and the I^ong Parliament in the 
plenitude of its poAver maintained 

practice just as the Star Chamber ha 
done. 
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In March, Ui42, an order of the C'om- I 
moiis House of Parliament appointed by 
name certain stationers of London to 
search for any lying pamphlets scandal- 
ous to his niaj('sty, or the proceedings of 
l)Oth or eitlier House of Parliament, de- 
luolisli and take away the printing- 
presses, and apprehend the printers or 
sellers. 

In .Tune, 1043, was issued an order of 
the Lords and Commons assembled in 
Parliament for the regulating of print- 
ing, and for supj)ressing the great late 
abuses and frcipient disorders in printing 
many false, scandalous, seditious, libel- 
lous, and unlicensed pam[)hlets, to the 
great defamation of religion and govern- 
ment. It enacts that no hook, pamphlet, 
paper, nor part of any such hook, ]>am- 
pblct, or paper, shall from henceforth he 
printed, b«>nnd, stitched, or put to sale by 
any person or persons whatever, unless 
thesauu* be tirst approved of and licensed 
under tlie hands ci such person or per- 
sons as b(>th or tdilier of the Houses of 
Parliament shall appoint for the licens- 
ing of the same, and entered into the 
registt'r-hook of the Company of Station- 
ers, aocording to ancient custom. And 
furilicr o?i it autliorises or requires the 
master and wardens of the said company, 
the gentleman usher of the House of 
Peers, the seJ’geant of the Commons’ 
House and their dt'putics, together with 
tlie persons formerly' appointed by the 
coi^nuitt(*e of the House of (’oimnons for 
exaniination, to inakt! from time to time 
tliligent s< arch in all places where they 
•‘^hall tUink meet, for all unlicensed 
printing presses, ami all presses any way 
ciuploycul in printing of scandalous or 
tnilicensed papers, pamphlets, hooks, *^c.. 

to seize, deface, and dedroy the 
‘'‘'ttne in the Common Hall oi the saio 
company. 

in consequence of tliis order 
‘‘d John Milton wrote his ‘Areopagiticii ; 
|^ »^peech for the Liberty of IJnhcensea 
. ’^’^Hng,’ addressed to the parMamcnt of 
^ngiand, in 'vihieh he shoMs tliat the 
lieimsing originated with the 
tol "J*l’"sition, and that it ought not 
if’ tv- d Protestant commu- 

■j *•' P^’idts out its uselessness and 

and observes that the order of 


parliament is only a revival of the 
ormer order of the Star Chamber, 
dilton's disquisition is a piece of close 
■easoniiig and elociuently written, but 
t had no ellect upon jiarliameiit, which 
■ontimied to sanction the restraints upon 
he press, even after tlie abolition of 
jyally. A warrant of the Lord-(ieneral 
Fairfax, dated bth of .lamiary, l<14y, was 
uldressed to “Captain Richard Law- 
rence, Marshal-Ceneral of the Army 
inder my coinmaml,” in virtue of an 
irder t)f parliament, dated fjth of Janu- 
ary, H)4S, to put ill cxeeution the ordi- 
laiices of parliament concerniiig scan- 
dalous and unlicensed pamphlets, and 
‘Specially the ordinance of the 28th 
September, 1042, and the ordi'r of the 
Ijords and Commons, dated 1 4th .lune, 
1043, for the regulating of printing, 
'riie marshal-general of the army is “ re- 
(jnired and authorised to take into cus- 
tody any person or persons wlio have 
oiVeiided or sliall hereafter olfeiid against 
the said ordinances, and inflict upon 
them sucti corporal punishments, and 
levy such penalties upon tlicni for each 
offence as therein mentioned, and not 
diseliarge them till they havi‘ made full 
payment thereof, and received the said 
punishment accordingly /’ And he is fur- 
ther authorised and required to make 
diligent search “ from time to time, in 
all places wherein he shall tliink meet, 
for all unlicensed printing-presses any- 
way enijiloyed in printing scandalous 
and unlicensed jiapers, pamphlets, 
hooks, or ballads, and to search for such 
unlicensed books, papers, treatises. See." 

The parliament of lf)r)4 appointed a 
committee to watch all blaspbemous pub- 
lications, on W'hose reports several hooks, 
religious or controversial, were ordered 
to he burnt. 

The parliament of Ifab appointed a 
committee to consider the way of sup- 
I pressing private presses and regulating 
’ the pi ess, and siq)pres>ing and preventing 
scandalous hooks and pamphlets. The 
Frotector Cromwell enforced th^e re- 
j .-^traints in order to prevent the agitation 
' of political (’-lestions. In October, 
H)53, the council at Whitehall ordered 
that no person shall presume to publish 
1 ill print any matter of public new’s or 
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Intel ligoncc, without leave and approha- 
tioii of tlie seeretary of state*. Tli(*re 
appeared also an order of the protector 
and eeniiieil aeaiiist priutiuir nnlieensed 
and scandalous hooks and pamphlets, and 
for regulatiup: priutiujnr. (’romwell how- 
ever was disposed in general to r<*scue 
the victims of religious intoh'rance from 
the liands ol'tlndr p(*rsecu1ors, the Inde- 
pendents and the I’reshyterians. 

After the Restoration, Roger f.estrange 
was appointed lic(‘nser of printing. He 
wrote in ‘ (Considerations ami Pro- 

posals ill onli*r to the Regulation of the 
Press.’ Lest range s(*eins to have re- 
tained liis oiHee till the revolution of 
lt)88, when he v.as snceeeded hy I’raser, 
who, it was said, was slc'rtly after iv- 
niovi'd from his o'lice for having allowed 
Dr. ^^'all\ers ‘4'rue Aeeouut of tin* 
Antiior of h/ikon Jkisilike’ to he printed. 
Edmund l)ohini, a Suffolk justice, was 
appointed in Fraser's plaee. In a pam- 
plilet jirinted in London in Ifh't, en- 
lith'd ‘ Ih'asons liiniil)!} offered fu* tlie 
Llherty of Unlicensed Printing ; to 
which is snhjoine<l the j'lst and true 
( 'haiaeter of IFlnmnd Hnlnin, tin* la- 
censer of the Press, in a. Letter from a 
(Jcntlcman in the ( ’onntr) to a Mimljer 
of i^trlianient,* there is a speeimeii of 
lloiiun’s lierin es: “ 'I'on are liejvhy al- 
lowed to print and vend a certain hmak, 

and for .^o doing this 

shall he your siidieieiif warrant. Ik L.” 

Tin* aCt passed under ('harics IL, in 
IfJOd, which was, witli few alti-ratioiis, a 
copy of tlie Parriamcntary ordinances 
concerning the licensing of printing, ex- 
pired in lf7h, Imt was n'vived hy statiile 
I Jac. H. e. 17, and eo?itiiHiefl till ItiOj. 
It was then continued for two yi*ar.s 
longer hy statute 4 William and Mary, 
c. 21, and it expired in DIM, when the 
licensing system was finally abolished in 
England ; hut the question of its revival 
was repeatedly agitat 'd in parliament, as 
we se ‘ hy a paper dated 1 7(»‘k entitled 
‘ Reasoi^s against restraining the J*ress,’ 
which depre^’atf s the intention of re- 
viving "iie lircnslng^ system; and hy a 
much hit f ,nd holder ])ampiilet dated 
1729, styl,;d, ‘ Letter to a Great Man 
concerning the Liberty of the Press.’ 
UBdc ' the old French monarchy, all 


works previous to hc'ing printed were to 
lie examined hy the nn al censors ; and 
if approved, were signed with their per- 
mission. Till* Ei'eneli eensorsliip was 
originally in the hands of tin* bishops, 
fu’ all matters eoneerniiig religion aiul 
eeelesiastieal discipline. l>y degrees th(* 
bishops deli’gated this power to the 
faenity of tiu'oh'gy, and the P:iiii;n 
nieiit of Paris •'anetioned the ])raeti(v. 
'file inannseri j)ts win'e laid hefoie the 
faenity, which ap[u)inted two (loi (o;> or 
divinity to examine them, 'The d(U‘tois 
iiiad(‘ tlieir rigiort to tlu* general assemhly 
of the faenity, which approved or n- 
jected tlie v;oik. Prelates tlieniselves 
were not exempt from tliis rule. Elic 
learned (kirdinal SailoliUo, whih' Pi: hop 
of ( arpeiiiras, wa.-. refused perini'-sion ( 
printa eommenfarx w hich lie iiad nriiicu 
on the I'pistle of Paul to tlie Ronuins ’i. 
l.n’lg: Gardiiuil Sanguin was lilsev.iFo 
refused permission to pnhlish a winkiii 
Ihrj. As al that time a nuniher ef 
hetiUMdox liooks wei’t* jionriiig iit' 
France from abroad, the Parliament c;' 
I’aris, ly a decision of tlie year lelj'. 
aiithorisid the faculty of theology fa < 
amine ell liooks iinporli-d from ' 

countries. 'Fowards tin* beginning nf 
tin* f.dlow'iiig or seventi't'iith een^'uy,^ 
t}i<‘ great increase and acennmlatien et 
innv hooks Inning induced the exanii:- 
ing doctors to omit tlmir reports to tlie 
assembly of the faculty, llu^ asSdiiLy 
issued an order to the said exainini 
not to give their approliution to lue'’ 
works without maiun* eonsidevatioi’ 
under penalty of suspi'iisiou IVotu ih'-’i* 

otliee. Jn 1<)21 th(^ faenity itsell I 'cmy, 
divided into parties on soini* inatti is <'/i 
eoiitroversyg Dr. Duval, the leu'lyr ‘y 
or.e of tlie parties, obtained the king'’ 
letters patent for hinu;elf and tln'ee ol 
his colleagues, liy which tluy ohtaii^''' 
tlie exelusivi' authority of ajiproving 
hooks concerning religion and eluucj 
(liseij)liiie. The faculty renumslni}^^^ 
against this innovation, hut tho 
maintained Jiis appointment. A 
DiivaFs d<*ath, the faculty resinned 

old powers; hut in the controvert} 
concerning grace having given ‘ 
a multitude of polemical works, j 

iiig which the faculty itself 
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ill opinion, tlic* ciianccllor Scjjruier took 
iVom it the* censor, sliip ; and ho created 
lour censors, with an annual stipend, to 
cxinniru* all works Avithoiit distinction, 
lie fore that time it appear.^ that Avorks 
iineonneeted with r(‘li;.^ion were ex- 
amined hy the Maitres des Ihapietes. 
J)iit ever since I ho ‘t, the appointment of 
tlic c'uisors rested with the chancellor, 
'fhey were styled Koval Ckuisor.s ainl 
tht'ir nninber wa.s pi-adnally increased. 
Thev were (list rihiited into seven cla.''Ses, 
aecdicliii”' to llu' nature of the works 
whieh tliey had to examine, namely. 
Iheolopy, jurisprudence, natural history 
and medicine, siirirery, mathematies, 
lii.slory' and Indies lettres (which class 
had the ‘i'lvatest number of ciuisors at- 
tached to if); and lastly, geography, 
ii:!\ ilia lion, Iravids, au(l engravings. 

work could be printed or sold unless 
ir Avas ]iivviously exannne<l and ap- 
proved by one of the Royal (Vnsors. 
'I'he lieutenant of polieo bad under liini 
a censor who examined all <lramatic 
works, lud’ore they could bo performed. 

At the Revolution the censor.sbip Avas 
abolisliod. d'ho reimblican constitutions 
wliirh were proclaimed in succession ac- 
hiuiwledued the principle of the liberty 
oi' the press, but amidst the struggle of 
['‘‘''•tie-, that principle an as oftiui over- 
l""ko(l. and Journals and otln r Avorks 
‘!!'!'(>xioiis to the ruling raetit ;i of tin* 
tby Avon* seized, and the a.nliors or 
t^dhors imprisoned or twnisported. 

1 ii^’oMgbont the wlude period of the 
^<'-t*alU‘d Rreneh Republic, liberty i-x 
isicd "m name, but not in reality; and 
It Was the exi)erieiice of this that maile 
I'rnpic acijuiesee in Ron.-iparte’s (li»dator- 
shi)). After the revolution of Rnnnaire, 
''■^*'11 Ilona jiarte was proidainied I’irst 
i onsiil of the French Repiildie, with 
Powers luon^ exR'iisive than most kings, 
fpiestiou of the press attracted i>\s 
attention, lie said one day in the 
«f State, that tlie chara- 'er of 
10 h reliefs nation required that the 
Wo ^ ^ Ike press should he limited to 
^Jksol a Certain size ; hut newspapers 
sfl.- . P^!“M^klet,s ought to lie ruhject to the 
^’^^iw'c-lion of police. No ceiisor- 
Ktii'f ^^^^klishcd by the Consular con- 
but the newspaper press was loft 


at the mercy of the executive. By a dc- 
g;ree of the g7th Nivose, ISUO, the num- 
ber of newspajiers at Paris was hxed, 
and the editors Avere forbidden to insert 
any artii'le “ derogatory of the re- 
spect due to the institutions of the coun- 
try, the sovereignty of the people, and 
the glory of the French armies, ’ or of- 
fensive to tin* governments and nations 
Avliieh Avere the IriiMuls and allies of 
France, even if such articles should be 
extracted from foreign joiinmls, under 
{lain of immediate .suppression. The 
.Moiiitenr Avas annonneed to be the only 
ollieial joiirii.d. 'I'lie Ami d( s Lois was 
suppressed on the ;ird Prairial, 18i»0, by 
the order of the (k)nsuls on the report of 
Lueien Bonajiarte, Minister of the In- 
terior, for iiaving tliroAvn ridicule on 
the meinliers of the institute. 1 'ruler 
sneli disi'ipline the niimher of subserih- 
ers to til'.* iieAvspapers of Paris dwindled 
rapidly from to less than l‘),t)00, 

and the Moniteur inserted the st:dement 
as a subject of eongi’atnhition. The Minis- 
ter of the Interior bad tlx* censorship of 
dramatic <* 0 !npositioiis before they could 
be brought on tlic stage. 

j\a|»oIe()n Avas not iVieiully to liberty of 
any kind, and still less to that of the 
press He felt very sore at the jibes and 
sarcasms of the Fngli,‘-h journals, Avhieli 
he had translate*! to him; and he ill^isted 
that no word, howawer ofieiisive, should 
he omitted. IVhen the oi'gaiiie hnv Avas 
di.*m'-sed in the Si*iiat*‘, which Avas t*) de- 
clare him I’.mperor, some om* spoke of 
giiaranOss to h-e giv*‘n to the nation, and 
mentioned tlx* lih*'rty of the press among 
the rest. Napoleon contioited himself 
with appointing a eommiitt e io tlx* Si nali* 
Avitli the nominal ollice of j)r*»(( efii g tiie 
liberty of the press, Avhieli was both a 
misnomer and a siiu enre. 

In Iv'^U*; llieri* ajipeared ati instance of 
rencAved hook-licensing. A di’ama of 
Collin d'Harleville, making part of the 
series of his AVorks, bore tlx? lolloAving 
licence: ‘ Seen and allowed to be printed 
and puldished, hy •leei^ion of liis Excel- 
lency tlx* Scinitor Minister of the General 
Polie«% dated D I’rairial, year xni. By 
order of his Kxoelleiicy the chief of the 
department of the liberty of the press, 
P, Lagarde.’ The Journal of the Empire 
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inserted this novel document in its co- 
lumns ; upon Mdiich the olliciiil Moniteur 
observi'd, in a tone of ill hiiinoiir, that 
the Emperor had been siirpri.sed to learn 
that an estimable writer like M. d’llarle- 
ville should need permission to publish a 
work beariii”: his name ; that there existed 
no censorship in France; that any French 
citizen could publish any book that he 
thought proper, being responsihle for its 
contents before the tribunals, and pursuant 
to a decree of his Majesty, if charged witli 
any thing derogatory to the power of 
the Emperor and the interests of the 
country. 

In Napoleon's kingdom of Italy the 
censorship was likewise declared to be 
abolished, hut on the clay of the publica- 
tion of a work two copies wen' to he 
deposited at the ollice of the Minister of 
the Interior. A commission, st}ied like- 
wise “of the liberty of the press,” examined 
the book and made its report to the Min- 
ister, who, if he saw reason, stopped the 
sale of the work, and ordei’cd the author 
or printer to he arrested and tried. Those 
w'ho wished to avoid such risks, were 
allowed to lay tlieir MS. before the com- 
mission, which returned it with such 
corrections or suppressions as it thought 
advisable. 'Fliis was called the faadtative 
or optional censorship. 

At last, ill 1809-10, tlie project of a 
definitive law concerning tlie press in 
F ranee became the subject of frequent 
discussions in the Council of State, in 
which Napoleon took a part. “ 1 conceive,” 
said he, “ the liberty of the press in a 
country where the goveriinnmt is acted 
upon by the influence of the public 
oiiinion, but our institutions do not call 
upon the people to meddle with political 
affairs; it is tlie liusiness of tlie Senate, 
the Council of* State, and the lA-gislative 
Hody, to think, speak, and act for the 
people, and the liberty of the press would 
not be in harmony with our system, for 
the manifestation of ihe power of public 
opinion Mould only be productive of dis- 
turbance and confusion.” On the question 
of tlie e{‘nsorship the more liberal coun- 
cillors of state argued in favour of the 
optional cen.>, jrsliip, by whieli authors 
who of their own accord laid their works 
befbro ttio censors, should be relieved 


from further responsibility after publi*" 
tion. “ Those councillors who were for , 
previous and obligatory censorship, such 
as Cainhaceivs, Mole, Tasquier, Portalis 
and Regnier, maintained that writing foi 
publication was a species of teaching, and 
that in a country like France, where pub- 
lic instruction was so organized and regu- 
lated as not to he permitted to spread an^' 
dangerous doctrine, it would be incoii 
sisteiit to allow writers to assume iincoii- 
trolled the mission of teaebing whatsoever 
they jileased. No inode of teaching or 
influencing the public mind ought t 
escape tlie vigilance of tlie authoiity 
the state. Under every goveriimeii 
those who addressed publicly a eertai 
number of persons were waUibed ; a Jhi 
tion\ those who by their writings ad 
dressed themselves to all men, ought t 
be watched also. It had been said eirc 
ncously that the right of publishing wa 
a natural finmlty ; the art of printing is ; 
social invention, and as such is subjecl 
like all other inventions, to administrativ 
regulations in order to prevent its hein; 
abused. Without the previous eensorslii(; 
the .suppression of a mi.schievous hool 
after publication came too late.” (Sitting 
of the Council of State of the llth am 
‘2.5th of October, 1809, in Thibaudeaii 
Histoire de la France el. dc Aapolcnn^ cli 
67.) Napoleon was not for the obligator 
and previous censorship, becau.se it luigh 
find itself placed in an awkward dilemma 
especially with regard to certain book 
which appeared to have a sceptical o 
heterodox tendency. Ho preferred tli 
optional censorship, leaving however ti 
the proper autlunities tlie pow er of stop 
ping the printing or seizing the jiriutet 
copie.s of any work whicli they though 
dangerous, lie was inexorable 'toward 
ofieiices against the state. The decree o 
February, 1810, which was the result e 
these discussions, appointed a director 
general of the press, with auditoi*s, m 
spectors, and censors, under the contro 
of the Minister of the Interior. 
number of printers w'as to be fixed n 
every department; sixty was the 
fixed for Paris ; printers as well as boo 
sellei’s were to take licences and swea 
fidelity to their country and the 
Printers were forbidden to print anytn t 
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derogatory of the duties of subjects to- 
wards their sovereign, or of the interests 
of the state. Parties oftending were to 
be brought before the courts, and punished 
according to tlie Penal Code; besides 
which the Minister of the Interior had 
the right of depriving the printer of his 
li(*ence. Before setting up a work, the 
printer w'as to transmit the title of it, with 
the name of the author, if known, to the 
director-general, and likewise to the pre- 
fect of' the department, declaring liis in- 
tention to puhlish the work. The director- 
general coiihl, if he chose, ask for the MS., 
and send it to one of the censors for 
examination. After the censor had made 
his report, the director would point out 
such alterations or supj)ressions in the 
text as he thought proper, and which 
became obligatory u})on the author or 
j)rinter, who how'cver had the right of 
appealing to the Minister of the Interior, 
w lio forwarded the MS. to another censor, 
who made his report to the director- 
general, and the director-general, assisted 
by other censors, decided finally upon the 
matter. 

Authors or printers had the option of 
submitting their MSS. to the e\aminati(»n 
of the c<*nsors previous to printing. But 
even af’ter being examined, approved, and 
printed, ii work coultl be seized and its 
sale stopped by the minister of police, who 
was li()W(*V('r to forward it with his re- 
marks, within tw'enty-four luturs, to the 
Cuuncil of State, which ju Iged finally 
tipou it. A well known instance of this 
Ov^MIrred with regard to Madame de Stacl’s 
book on (lermany, whieh was seized after 
having been examined and printed, and 
die whok* edition was destr<)y<‘d, “ Voiir 
book is not French, and we are not re- 
duced to seek for models among the na- 
tions which you admire,” was the minister 
of poli(a*’s (^Savary) reply to Madame de 
l^taePs remoiistraiiecs on the suhjeet. 

Books printed abroad couhl not he im- 
ported into France without permission 
fi’oin the director-general. 

file police had the censorship of dra- 
ttialic w orks intended for the stage. Only 
one newspaper was allowed in each de- 
partment, with the exception of Paris, 
^object to the approbation of the respective 
prefect. JSuch was the condition of the 

VOL. II. 


press in France during the latter years of 
Napoleon’s empire. 

At the first restoration of the Bourbons, 
in 1814, an article of the Cdiarter of Louis 
XVII I. acknowdedged that “ Frenchmen 
had the right of publishing their opinions 
by means of the press, conformably how- 
ever to the law s enacted for the repression 
of any alm.se of the liberty of the press.'* 
Soon after, tlie Abbe de Monti'squiou, 
.Minister of the Interior, laid before the 
chambers the project of a law concerning 
the press, the (dfect of wdiich would have 
been nearly to destroy its freedom. He 
proposed that all works of less than thirty 
sheets were to be subject to a previous 
censorship {censure jjrcalahlc)^ excepting 
those in the dead or foreign languages, 
bishops’ cliarges, jiastoval letters, and cate- 
chisms and pra\er-books, and memoirs 
of literary and scientilic societies. This 
])roject was examined hy a commission of 
the ehamher, whieh rejected in its report 
tlie previous censorship. The article 
eight of the charter said that the law' 
should repress tlie abuse of the liberty of 
the press, hut the ministerial project hy 
its previous censorship tended to prevent 
it by suppressing tlie liberty altogetiier. 
The discns.sioii was warm. Moiitesrpiioii 
maintained that to previmt and to repress 
were synonymous. He at last agreed F> 
exempt from the previous censorship all 
works of twenty slieets and above, instead 
of thirty. M’ith this modiiicatioii the hill 
pas^od both houses by considerable ma- 
jorities. \ eoimeil of twenty censors 
was ajipoiiited. The (dlice of diroctor- 
geiieral of the press was retained. Every 
printer was obliged to give notice of each 
work that be intended to print, and to 
deposit two copies of it, when ])iinted, at 
the director’s oHice, before lu‘ juiblislied 
the work. 

M lieu Napoleon returned from Fhba, 
in 181a, be did not enforci* the prcAious 
ci'iisonsliip, because, said lie, they had 
imhlished whatever tlie} pleased against 
him under the Bourbons, and the matter 
was now exhausUd. 'I'lie other regula- 
tions however eoneerning printing and 
puldisliing were maintained, and the press^ 
and the emperor were often at variance 
during the hr .dred days. The previous 
censorship was temporarily re-established 
2 l* 
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and a])olished aj^ain under the second 
restoration of Louis XVIII. After 
Charles X. came to the throne, he abo- 
lished the previous censorship altogetiun*, 
and by so doing be gained a momentary 
popularity with the Parisians. Rut the 
press, and espeeiully tl\e newspaper j)ress, 
did not sliow any great extent of gratitude 
for tlie boon, for it proved ibn'ugbont his 
reign a sharp tliorn in liis side, as may be 
seen by the famous report of bis ministers, 
upon which report li)e ordinane(‘s of .Inly, i 
I8d0, were based. 'I’liat report was at- ! 
tributed to Al. C’lianlelauzt', (lie lo eper of: 
the seals, Imt it was signed by all the 
ministers. It contains an able, an elo- j 
quent, and, in the main, a trie? (*xp(Jsition 1 
of the Oi'afty and persevering Ciuirse of 
con.spiraey b}’ whieb the {>ivss wa.s c'.ii- 
stantly exciting or feeding ,i determined 
hostility towards the king and his govern- 
ment, casting suspicion uj)on and mis- 
representing all their acts, even those 
which were evidently benefieinl and libe- 
ral, because they proe(*eded from persons 
whom the press itself iiad rendered un- 
popular, apjiealiiig to the ])assioiis and 
prejudices of a susci'ptilde and unin- 
structed multhude, and tlius rei)denn<», 
in fact, government impossil)Ie. 'I’iiis 
report is a wvy interesting historical 
document, and ought to be read by those 
who wisli to (onu a dbiiassionate jiulg'* 
ment of the press, and it^ powers for good 
and evil. “ At all times,” said tlie minis- 
ter, “the periodical press h.'vl been, as it 
was in its miture to ])e, an instrument of 
disorder and sedition.” Ai-cordingly the 
first of the ordinances of Charles X., 
signed the 2r)th of July, .^nspnab-d the 
liberty of (lie jieriodieai press ; no journal 
was to be beneeliirtli piiMi.slied williont a 
special authorization of the govn-nmeid, 
which was to be nau-wed every tlm’e 
months. All pamphlets or works tmd'-r 
twenty sluM^ts of better- pre.ss weix? made 
subject to tlie same autboriztitiou. 'I’lie 
ordonnances liowever were resisted, and 
the revfdution of July wa.s the result. 
The revised elnirter which was after- 
wards promulgat( d, ‘(’harte de IN.'JO,’ in 
its sevenlii art de, says: ‘‘Erenchmeii 
have the riglit of ]mblishing and printing 
ilieii’ opinion conformaitly to the laws. 
The ceiia-. hip shall never be rc-esUib- 
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lished.” New laws liowever were enacted 
to repress the abuses of the press, among 
which the hnv of the bill of SepUanber, 
is, wv believe, the latest. It em- 
bodies or refers to many of the fornu r 
laws <if the Empire and thf h'estoration. 
It specifies the crimes and misilenieanors 
committed by means of the ]U'(*ss, and 
assigns the ])enalty to ('aeh. d'lu* pw- 
prietors of political journals are obliged 
to dej>osit a considnable sum in (Ik* 
treasury as a seeurily for their good be- 
haviour. Oiu‘ Imiidred thousand francs 
(four thousand pounds sterling) is the 
deposit riMjuiri'd for a daily Paris news- 
paper, and one half (he sum for a weekly 
pap(‘r. 

Tliere is a material dillen'iiee, in all 
the e«>nstitntions wbiidi have l>een framed 
for Eranee. ami for other count i i» s on tlie 
modid of France, between the abslrael. 
constitutional prim‘i])li', sueli as libi-rty of 
the press, indiviilual lilierty, ive., and its 
ajijilieulion as modified by the various 
codes of laws, whieb are eliiefiy tbos(‘ <if 
Napoleon. However, the press is ct*r- 
tainly niort; IVee in Franei* tlian it was 
under Napolt'on or the old monarcliy, 
but it is still far from having attained tl' ' 
wide nneontrolli'd freislom of tin* ])ressi in 
England, wliicb may be truly said to 1) ' 
the freest in the world. The sure.'^t 
method of eonviueiug; oneself of this 
woubl be to jfiek out two or three of tlie 
more ultra-liberal English or Irish papers 
and examine tbi'ni aei'ording to tlie 
ing law.s in Fram*e, wliieli eonslitnte v.liat 
is called the ‘('ode d(' la. Presse,’ noti^ ing 
liow often they would be I’oimd to l)a\'. 
olfejided against the jjrovisious of tliat 
code, and what penalties they would bao' 
incurred for eaeii olleuce. 'Pbe jieiiallic^; 
ill the French code of the jiress are vei} 
:-evece. 

'I’be absolute inonareliies of EuiopCN 
Russia, Austria, Pms.'-ia, and tb<‘ Italiar. 
Slate.s, retain tlie oliligatory prc’vions ecu- 
sorsbip of the pre.'^s, whieb is derived 
from the very prineijJe of their govera- 
inent, that of parental anthority over tbeii 
sulijects. Ill soim* of the Italian Slates 
tiiere is a double ceiisorsliip; one by aii 
ecclesiastical and the other by a polilit'J 
censor. Rut even then it happens some- 
times that after aw'ork has passed the cei>- 
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sorship nnd obtained the “ inipriinatur,” 
soiuelhiii'; obnoxious is discovered vvliieh 
liad esciipeil ilie censor’s penetration, and 
llie book is seized and confiscated. 

Jn the repiiblics of Switzerland, the 
censorsliii» existed before the organic 
elianges which have taken place in most 
ot'the cantons since 1S3(). All previous 
censorship is now aholislied, but the laws 
ill soiin* of the cantons are very restrictive 
of the liberty of the press, and especially 
of the newspaper press, on nratlt-rs ol 
rcIiL;ion. Generally speaking the press is 
freest in the Frolesiaiit cantons. 

liy tin* last Spanish constitution, <'f 
18'!7, art. 11, “Ail Spaniards may print 
and publish their tboughls iVcdy, without 
prc\ious censorship, but subjret to the 
laws, 'rite dv-terminatioM of offences by 
‘ till bob) 

juries cuiiianiielled for that purpose. ’ 

'I'he constitution of P<*rtugal cstablislies 
no previous censorship, but rel’ers to the 
laws for repressing the abuses of the 
pl’i'SS. 

Ilvtlie constitution of the kir-gdom of 
(bvci'c of 1827, “the llelleius liave the 
riglit of publishing freely their thoughts 
b) means of the press, abstaining how« \er 
-1. fn/Ui at lacking tin- principles of tiie 
t'hrisiiaii religion; 2, offending deeoiiev 
ami nn ralitv ; indulging in personal 
iasiill and calumny.” 

'fin* Swedish constitutiiui of ISO*.), pro- 
ludgat.-d iiiul'-r King (’Iroles XI 11., 
<‘nact> tint the states of tiu' ivingdom in 
egeiy new Diet sli.ill :ip])oii;l ai'ommiltee 
of ; i:c members, well ini’ormeil pm-sons, 
aiuoiig mIiohi imist 1 h* two jurists, for ibe 
pin'jios(.’ of maintaining tin.' lilicrty ot the 
[tivss, 'p|j(. committee will examine all 
-dS.S. which shall he laiil he(i>re it by 
•'uiy antbor or bo. Reseller, and if the • om- 
iiiittcc* declares tlial the work is tit to he 
]'’inted, tlie author and in.hlisher . re 
tlnueclbith discharged iVoni all further 
• v^poiisihility. 'Tlie ( diaiieelh'V cCf .1 iistii'e 
ot ih'- State is by right Prt'sidi nt of the 
^ oninnttee. lint tliis is a vo|ii;.:ary and 
'■ot an obligatory jirevioiis e<ii m-ship. 
a former resolution id’ tim Diet of 
hooks of controversy v iiicli attack 
the estahlislied religion (^tlie faitheraii or 
d'ig>bu rg (ainft .„sioii ) or support the 
"-■ucts of other communions, are excbidcd 


from the liberty of the press. Persons 
guilty of libel and other otfcnces by 
means of the press are tried by a jury, 
Ey a law enacted by the Diet in 1812, 
a newspaper which insults or defames a 
foreign government friendly to Sweden, 
is liable to he su]>prissed by order 
of the chaneidlor, without any other 
formality. This has occurred repeatedly, 
hut then the papi'r appears again the next 
day under a slightly altered title; for 
instance, the Argus is suppressed, hut is 
eoiitinued under the title of Argus 11. or 
Argus 1 1 1. 

'i'he ‘‘oiistituiiou f Norway jiroelaimcd 
in the Morthii.g ol I'hdswold, Noveinher, 
l-'l-}., enads that no one shall he pro- 
S(‘eu!. 1 for liis printed writings, iinh'ss he 
wilfullv and evidently manifests or en- 
eourag'‘s others to maniti'st disobedience 
to the laws, eoiiteiiipt I'or religion, mo- 
rality, or the eonslitulioual powers, or 
resistance to the eoustitutional authorities, 
or is guilty ol’ defamation and libel 
aguiii.st any one, in wliieh case he sliall 
he lined h\ the tribunals. 

'I'he eonstittilioii of the .\i therlands of 
181.'), whit h is still in Ibree in the king- 
dom of llollaml,says, art. 2iiT, *’ The i>ress 
hehig th(‘ littesl means to spread know- 
Irdgc, (‘very one has a rigid to make use 
of it to eommunieate his thoughts, without 
neidiiig previous permission. Put all 
autlior.s, printers, editors, or puldishers, 
are answerable i’or tliose writings wliieh 
attack the rights either of .svteiety or of 
individuals.” 

Ev art. IS of the eonstilidiou of Eel- 
gium the press is deelarctl to he iri'c; no 
censorship can evi r be establi>bcd. Au- 
thors, editors, aiul ]>riuters are not re- 
quired to give s(‘curit\. Dllenecs eom- 
miiied through the press ai’c tried Ijy the 
ordinary courts. 

Ill Denmark, an oriliranee of Christian 
YU., d «ted Sei)lemlH r, 1 7'.''.b on tlie sub- 
jeet of the press, abolishes the iwevious 
ceiisi'i'shij), hut imj^osis severe penalties 
on llio.se vvho olleial tlirough the press; 
death is the penalty for any person who 
shall exeit** rehellion or provoke a funda- 
mental change in the eonstitntion of the 
monarchy. U'hoever censures or defames 
or exeitt‘s haired or contempt against the 
constituiion of the kingdom and the go- 
2 P 2 
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vernment of the king, either on general ! 
gronnds or on the occasion of any par- 
tienhir act, shall l)e banished for life, and 
if he returns without permission, shall he 
sent to hard Mork for life. Whoever 
shall censure or vilify the monarchical 
form of government in general shall be 
exiled from three to ten years. Any libel 
against the person and honour of tlie 
king, or any member of the royal family, 
shall be punished with (*xile. Whoever 
publishes a woik tending to deny the 
existence of Cod. or the immortality of 
the soul, or to cast censure or ridicule on 
the fumlameutal dogmas of the Christian 
religion, is to he hanished likewise. Any 
orm who shall attack or ridicule the tenets 
of the other Christian communions tol- 
erated ill the kingdom, shall he pniiisln'd 
by a short imprisonment on bread and 
water. The same punishment is assigned 
to those who shall otfend public morals 
by their writings. Any one defaming 
a foreign prince friendly to Denmark, or 
ascribing to his government any unjust or 
disgraceful act, without quoting any au- 
thority, sliall he .scnit to Jiard work in 
a hous(? of eovrection for a limited period. 

Tin* liberty of the (jcnnan press, or 
the thing so called, varied in formor 
times according to the spirit of the dif- 
lereut govi'rninents. As long as the 
emperors of the house of Austria were 
niuier the influence of the .lesuits, they 
tried to esj:il)li.sii certain rules in ordor 
to cheek the pr<‘ss equally all over (he 
empire, and an iiap.-rial et)mini.s‘*ion was 
appointed, which sat at Frankfort on the 
IMaiii. to watch over the productions of a 
host of authors. 'I'ln* states of the 
empire Iio\vev('r sliowed litlh* deference 
to iiiqierial orders; many of them al- 
lowed tin* pre.ss nearly complete free- 
dom; and Saxony being Ibremost among 
them, tlie l)ooks(*llers ceased to assemble 
at Frankfort, and chose la'ipzig for the 
ccutn* of their extensive trade, which it 
has }( maim'd ever since. King Frederick 
JI. of Prus*-i:i granted liberty to the 
pre.ss “ became- it amused him ;” but lie 
cantioiK 'i tb ('dltors of newspapers “ to 
act cum graiio sails, and especially not to 
give oftencv* to loreign states.” The cen- 
sorship v'as abolished in Havaria in 
in Hes.*- '* and Mecklenburg it existed only 


occasionally; and in Holstein the press 
had always been free ; hut these were 
exceptions, and in most of the Roman 
(’atholic states, esp<'cial!y in Austria, the 
press was most arbitrarily checked. The 
gn at exertions of tlie German nation to 
put down the pow’er of Najxileoii and re- 
establish most of tlieir jietty princes on 
their throiu'S, seemed to deserve some re- 
ward, and the princes consequently pro- 
mised, in Art. IS of tin* Act of Con- 
federation, that tht* diet should oeeupy 
itsc'lf ill its first meeting with fixing 
general rules concerning tlie press in 
Germany.” The nation thought that 
such rules would be in favour of tlie 
lilx'rty of the press, but it soi»n ln*eanie 
manifest tliat they were gna atly mistaken 
ill fonniiig such sanguine liopes. Several 
of the minor states, however, abolished 
the e<.*nsorship ; as Nassau iu IS]4, Wiir- 
tmuberg in 1815, and Saxe-W' iiiiar in 
18 lb. 'I'lie political agitation of l-lurope 
after the downfall of Napoleon, and the 
desire nf u new order of things, wliich 
seemed to take the same turn iu Germany 
as in Spain and Italy, caused the (iennan 
rulers to hold a eongn'ss at Karlsbad in 
1810, by which the (icrman jieriodieal 
press was enslavi'd by the di'cision that 
all hooks or other print(‘d publications 
under twenty sheets should be subjected 
to a censorship. I'lu* spirit which 
directed tliis eensorsliip was most arhi* 
trary ami harsh, and led to collisions of 
the most tlaugerons kind hetweeri the n*- 
preseiitative bodies of the states and tlu' 
rulers. Nor w as the liberty of tin* press 
for books above twenty sheets respected, 
and political authors espei'ially 
perieneed many persecutions, while, 
strangely enough, religious inattcr" 
iniglit b<* treated with perfect freedom. 

The French revolution in IHbO j)n’- 
dneed most salutary effects in Germany. 
The jicople rose in arms, di'manding con- 
btitutionul rights, and aliove all a Irce 
pri'ss, and the ruhTS were in some stat^ 
compelled to grant their elaiins. In § 
of the new constitution of the electoratt 
of Hesse, it is said that the and tla* 
hook trade shall enjoy complete liberty 
and that the ot*nsorship shall 
in cases specified by the diet. 
laws were made in the kingdoms 
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Saxony and Hanover, in Brunswick and 
most of the minor states. Tlie most 
liberal regulations for the press were ob- 
tained by the eliambers of the grand 
duchy of IJaden, in December, ; but 
the lear of the French revolutionists 
liaving then subsided, the laws of Baden 
as to tile pri'ss were declared by the diet, 
in 1832, to be contrary to the general law 
(the decree of Karlsbad of 181b), and 
the press in Baden was once more en- 
slaved. Oil the 28th of June, 18.32, the 
diet res(dved that care should be taken to 
compel till* editors of newspajicrs and 
other political productions to keep within 
proper limits in ]'ublishing the debates of 
the repri'sentative bodies, and the diet of ' 
18.‘>(i declared that eilitors of newspapers 
and ])olitical writers should publish no 
acc'ounts of such debates except those 
publislu-d in the governnieiit papers, or 
extracts from them. Since that time 
tliere has been a visible reaction against 
the freedom of the press, though the 
ceiisorslilp is much jiion; severe against 
political and historical publications than 
against other M'orks. It was hoped that 
the ju'csent king of Prussia, who mani- 
fested very liberal sentiments when Ins 
kingdom was threatened with a French 
invasion, would grant a free press ; hut 
that fear Iiaviiig ceased in 1811, the king 
gave fresh orders to adhere strictly to 
the decree of Karlsbad, so that now only 
hooks above twenty slieet' are exempt 
from the <’ensorslii[). There are, Iiow- 
f'V«T, plenty of means hi Pinssia, as W'oll 
as ill the rest of (Germany, for prevent- 
ing authors from publishing works of a 
tendency contrary to the views of its 
govermueiit ; for nearly all men of 
seiciitific attainments, being in the service 
nf government, expose thenisehas to 
dangerous coiiseqiKmces unless they act 
as Frederick the Great ivcommended, 
“ cum graiio sails.” A pi oof of the iii- 
fluciice of the government in this respect 
IS the strange changi? in the spirit of so 
many Prussian authors sin'‘c (In acccs.^ioii 
of the present king. Previous to this 
ovent the worship of the pliilosophy of 
Ilcgel was almost necessary for ohtain- 
mg places under government ; the present 
j^mg, howa ver, was known tc be opposed 
m Hegtd, and no sooner was he king 


than Hegel was abandoned by most of 
his disciples, and those who stuck to him 
were attacked without mercy. Great 
nimibcrs of Prussian authors, who were 
not known for their piety before the 
king’s acce.ssioii, heeame known for it 
after. The only country wIku-c the press 
was free, in spite of the decrees of the 
diet, was the duchy of Holstein, as men- 
lioiied above : and the most lilu.‘ral Ger- 
man works were printed and issued by 
the publishers at Altona: hut since the 
dissensions between the German and the 
Danish populations of the kingdom of 
Denmark, the periodical press in that 
duchy has been enslaved to such a degree 
that even suspicious music has not, passed 
the scissors of the censors, as w’c read in 
a kite number of the ‘ Hamburger Cor- 
respondent.’ 

In the political systems prevalent in 
Germany, censorship is one of the various 
functions of the police, a word which 
among the Geruuiii theorists lias a much 
larger meaning than we are aceustomed 
to give to it. The diri*ction of the cen- 
sorship was accordingly in the hands of 
the ministers of police. The present 
king of Prussia, however, t*stahlislied an 
()l)er-Censiii-Beli<'»rde, or a commission 
charged w ith the direction of the censor- 
ship and the superintendence of the dif- 
fciH'iit censors ii^Jie provinces. A similar 
arrangement was lately made in Austria: 
the eensorsliip was taken from the 
minister of police, and intrusted to a 
cominissioii, as in Prussia, wliieh is 
under the control of the minister of the 
interior. 

( ( %>ur€rs(itiniis- Lexicon, Supplement, 
Art. l^ressf'n^iheit; Lesur, Annnaire ; 
Ventnrini, Chronih dcs JS'eii/uehnten 
JahrhnndertsA 

The constitutions of tlie various States 
composing the North American Union 
admit the absolute liberty ot the press. 
There is of course in each state a law of 
libel, suHicieiitly strict, eonceriiiiig which 
it may he entertaining to read Cobbett’s 
account of his own trial, entitled ‘A 
Republican Judge,’ under the assumed 
name of Pi'ter Porcupine. In the slave 
states there are very severe laws against 
interfering ny the press with the great 
question of slavery. It has been stated 
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tliat ulmlitioiiist nowspapcTS are seized at 
the post-offiee. 

^'he repuhlies of Spanish America 
likewise aeknowlcd'ze the principle of the 
7nifetteretl liheriy of the press, Imwever 
it may ])ave hcvn often violated in prac- 
tice amidst the never endinu: factions and 
civil wars of those countries. The con- 
stitution of the Brazilian Bni])irc <'Sta- 
blishes the fn^edom of the ))ress without 
any censorship ; Init an author is liable 
to punishinent in such cast s as are pro- 
vided by law. 

(Beckmann, //isfut'if of TnrL.idon^ : 
Burton, Diftrtj ; I'lunfclopnlie Mctho- 
di(inf\ section “ .1 nri.-|)rnd(n]e<% ” art. 
“ Uensnre des Livres;” 'rhibandean, 
llisinire do hi IVinico rt de 
JioiKijuirto ; Bacipia, ( 'ndrs do In /joisla- 
ilnii /'ra 110(1 !•<(', l>b'U ( olholin/t do. ( \iji- 
sfititlions ot ( 'luirto.'!, by A. 1 )nfau, etc. 
Paris, and the other Avorks and 

pamplilets (pioted in the course of this 
article. 1 

PKESU:\rPdTON. A presumption is 
variously defined. "I'he lidlowin*;: is a 
(letinifion ; - “ A presumption imiA lx* de- 
fined to he a belief as to the existence of 
a fact not actually known. aiUin;; from 
its necessary or usual connection with 
others which are known." ( Starkie, /.aw 
of ./'nidoiicc, i. In another ])as.sn,!je 

(p. 1 ) the same delinitiou is eiveu in 

substance, Avith the word “inference” 
Siit)Slituted for “l)elief.” 

A fact rna}’ be proAx ii by the immediate 
knowledge of (lie Avitue.''.M*s to it, which is 
called direct cvidcnc'. If it eann(»t Ih* so 
proved, some orluM- faet may generally he 
proved by direct evi(b‘nce, from Avhich 
the fact in <jnestion may often he inferreil. 
If such other fact can he jiroved. and the 
existence of the fact in (jnestij)n can he 
infernal, sneli inference is a presimiptioii. 
7''lic infi'i’eiicc may he either strictly lo- 
gical or necessary, or it maj lx* only pro* 
bable, tliat is, tin* fact infern*d may he 
true or it, may not he true. ITavc vauuot 
infer from the fact pro\('d that the fact in 
quc.stion may he true, there can he iio 
presiimpfion at ail as to such last fact. 
In all ca es, then, in order to establish 
a presmnptior', die-e must jn*ce.ssarily be 
an inference from n fact or ficts; but the 
ioference in.iy he eitlier necessary or pro- 


bable. If ricc(*ssary, it cannot, by the 
supposition, he disproved ; if probable, it 
may (‘ither lie disproved by (*vidence, or 
it may not be possible to disprove it. lor 
Avant of evidence, and yet the inference 
wdl still only he [irohable. 

Presumptions which are lU'cessary can 
hardly ever be consid(*rcd as not con- 
clusive in any system of law. Bresump- 
tions Avhieh are only probable may by 
positiA'e hiAV he made as eonelusive as 
n(<*es>ary presumptions, that is, it may 
not he ])ennilted to disprove tlnnu when 
they could he dispreNcd; or wlu're sucli 
di.'^provinii: evidence is n anted, and yet 
(he inference is oidy probable, positive 
la.w may giv(* it the sanui eonehisive ft)rce 
as a iHXTssary presumption. 

A presumption, wlu*n established, that 
is, a fact wlu*n })resumed, is legally the 
same as a faet proved in such manner as 
the partienlar s\stem of law requires such 
fact to he proved. I f, then, the la w an- 
nexes any hgal cantsi'ipienee to a j:ivcn 
fiCt v.ln-u provial, it annexes the saiiu' to 
it when the fact is legally j)resmned. It 
is only by virln * of local eonsi'(pi(*nces 
bi'ing amie.xed to ficts that they become 
objects of jnrisnrndenee. d'lie ('stablish- 
nient then of a )»resninption, in a legal 
sense, is otdy the es(abli:'hin('nt of a kicl 
to which cm’taiii legal consequences arc 
ainu‘xed. 

In our own system, the ]>r(‘Suinptiou is 
s(nuelimes lu.nlf by a judge or a inunbcv 
of judges, and sometimes by a jmy, Imt 
(he eons»*queiiees are (In* same. Some 
writers say that prc' imqitions arc eitlici* 
“legal and artilieiid” or “natural.” 


'I'luw divide “artifiei.al or legal f)resnnnt- 
lions” into two kinds, immediate and 
mediate. “lnmiediat(“ are those wlncii 
are maih* by tlx* law itself directly and 
without the aid of a jury. Mediate {(re- 
sumptions are those whieli cannot kc 
made hut by lbc aid of a jury.” “ Ihv- 
sumptions may therefore be divided 
three classes; 1, I.egal {n'esumptions 
iinuh* by the law itself, or presumption*’ 
of mere law; *2, Ix-gal jire.sumption.s to 
ht* made by a jury, or presumptions ot 
law and faet; Men* natural prc.''inn])- 
(ioMs, or presumptions of mere tnct. 
(Starkie, p. 

The lirst class of presumptions, U 
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baK-l, e’ltluT absoliitii and conclusm*, 
or tlu*y may ha ivlmlU'd by (‘vidence to 
the contrary. Tin* ])rcsnm])tion of law 
tliat a bond was executed upon a j^ood 
coiiNnleralion cannot In* rebutted by evi- 
deiKii*, so lon^'as the bond is unimjieached, 
lliat is, so long as it is admitted to be a 
l)ond. Hilt lliongli tlie law presumes that 
a bill of t'xcbange was accepted on good 
consideration, it admits evidenci' to sliow 
tliat Mieli was not the fact. N»)W this 
]iresumption of nnu'e law is notbing more 
Than a fact presumed by a judge or 
judees, to wliieli fact so presumed, that is, 
so tabeu to be true, certain legal con- 
sripu'uees are annexed or ludong. It is, 
low ever, a very inaccurate expression to 
speak of a invsumption of mere law: for, 
'.IS tin' same writer says t|). Pil’d), when 
tiu* law jtivsuines or infers any fact to 
Avliicli a legal coii'-eqnence is amiexi'd 
from any delini'd predicament of facts, 
the law in elVeet indirectly annexes to 
liiii piv'dicament the legal conseipieiice 
wbicli In dongs to tin* jiresiimed faet." 

OiK* presumption of nnwe law may lie 
Opposed by another, and the law, tliat i.s, 
the e(mrt, must then deeidi' which is the 


Wronger. 

Ib’esnmplioiis of nic/v* Aor, as sluwvii, 
are sucli as are made liy tin* court. There 
2nv iiistaiivcs of presumpliofts made by 
Act of Paidi Mueut, that is, the legislaturi‘ 
has declared that a. certain, fact or facts. 


N\lu ii proved, shall he coiicoisive proof of 
J^notlier mijiroved fact wbieb is not a 
necissavy, and, it may be, i.s often not a 
highly ])robable inference from tln‘ pn ved 
1^‘^t. A .staliiti* of il dames I. c, 27 
(now' repealed), made proof of the con- 
cealment of the death of a ba.stard child 
the mollu-r conclusive evivleneo of her 
having murdered it, unless she could 
pi’ove (hat it was lioru dc'ad. Sometimes 
‘**1 Act of Parliament dcclar(‘s that a ccr- 
taiii presumption shall not Iv allowed or 
inade. (i & Will. IV. c. 71, s. (i.) A 
pvesumptiou of mere law is un'dimes 
tailed ail inte.ndmnit of law. 

Pi i'suinptioiis of Urn wwA juct m'c also 
‘^I’tdicial presumptions which imj rccog- 
insi'd and warranted by the law as the 
pn»pcr infercncts to he made by juries 
JJyder particular cireumstunces.’ (Star- 
p. 1243.) In other words, tlicoo are 


facts which the lawg that is, the court, 
w ill allosv a jury to presume from other 
facts provcil liy direct evidence. When 
tin* jnvsumcil fact is declared liy the jury 
to he a real fact, or is iiiijilicitly declared 
ill their verdict, the legal elleet is the 
same as if it were presumed by the judge. 
Indeed it is s;iid “tliat llie inference 
(made by llic jury) is never conclusive,” 
wbieli appears to im'an tliat then; are 
presiimptioiis wliich an* not nece.s.sary, 
and sometimes may not be liighly pro- 
bable*, but tli('y an* still sneh as a jury 
may make (at li^ast under the direetieai 
anil advice of the court), and their verdict 
will he good. “Tims a jury is required, 
or at least advised by a court, to infer 
a grant of an incorporeal hereditament 
after an advt rsi* enji.)}ment for the space 
of twenty years imans vered.’* (Starkie, 
p. 1211.) On this subject il is said in 
anolhcr passage (p. 1214 , “the presump- 
tion of right in such cases is not con- 
clusive; in Ollier words, it is not an 
iiiferi'iioo of wnT I<nr to he made by the 
court.s, yet it is an inference Avhich the 
courts advise jiiiies to make Avln'iicver 
the pn'snmptiun stands nnrehiitted by 
contrary evkleiu'i*. Such cvideiice in 
theory is iiu re presuniptivi* evidence ; in 
practice and ciTcct it is a bar.” 

'file third class contains “the natural 
presumptions of /i/r/r /ai2.“ “ d'bey are 

wholly iiuU'pendent of any artilicial legal 
relations and oomieetions, and diiVer from 
pri’smnptions t)f mei'c law in ibis essential 
respect, that tliose depend upon or rather 
are a branch of the particular system 
of jiirispriulenee to wliicli they belong; 
Imt iiu're natural presumptions are derived 
Avludly by mi'ans of the common expe- 
rience of mankind froin-^ tlie course of 
nature and the ordinary habits of society.” 
(^Starkie, p. 124.5.) This class of pre- 
sumptions properly belongs to a jury, and 
yet llic courts will soim>liui(‘s make pre- 
sumptions of this kind w ithout the aid of 
u iury. These pri-suinptions tlu*n are 
such as a jury may make Avithout the ad- 
vice or direvaion *of thi* court, atid “it 
seems to be a general nih; that whenever 
th'*r(* is evidence on which a jury have 
founded a } 'sumption according to the 
justice of the casi*, the courts will not 
grant a new trial.” (Starkie, p. 1247.) 
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Thoii'j;!! this division of prosuniptionsis 
far from bi'ing ciiaractorised by precision, 
it cannot be denied that it is a kind 
of index to the practice of the courts as 
to presumptions. '^I'he division is founded 
— tirst, on the fact that certain presump- 
tions, which are liy no means necessary 
consetpieiices from the facts proved, are 
admitted by the judges either as con- 
clusive or as valid, till they are dis- 
proved ; tliesi* ])resumptions are some- 
times made by the court, but when it 
is necessary the court will permit or 
advise the jury to make them in order to 
arrive' at a conclusion ns to the fact in 
question : and, secondly, it is founded on 
the ditTereiit functions of the judge and 
the jury, the former declaring the law, 
and the latter finding the facts, when 
their a.Sbistance for that jmrpose is neces- 
sary. 

The presum j)lions of mvre lnn\ whether 
made hy the court or by th<‘ jury under 
its direction, are really artificial rules of 
proof which have been established by 
judicial decisions, or which in any new 
case tlic court upon due consideration will 
make, and if necessary will direct the 
jury accordingly. 

In those courts where there is no jury, 
one ground of the classification imulc by 
Starkie docs not exist, and tlie judge 
makes his prc.sumptions either in confor- 
mity to the technical rules of his court in 
cases to which tlicy ap[)ly, or he makes 
liis presumptions in cases where there are 
no techi ical rules, just us a jury iloes or 
any indifferent persons do upon facts sub- 
mitted to them for their consideration. 

Presumption then is either a jjositive 
rule hy which a certain conclusion is 
declared by statute, or by the judges, 
or by the jury under tlu? direction and 
advice of tlie judges, to follow from cer- 
tain other proved facts; or it is a con- 
clusion from certain other prove<i facts 
which a judge or a jury may make if 
they find tin; probative force of the proved 
facts sufficient to induce tiieni to make the 
inference called by Starkie a natural pre- 
sumption, or presumption of mere fact. 
J'lcsumpfious dnuefore are incident to 
every head of law in which proof is 
required; and die presumptions which 
^re positiv rules of law are part of the 


law' of the tilings to which the}' relate. 
The subject of Presumptions is an impor- 
tant part of the law of Kvidence. and 
it requires a better discussion than it has 
yet received. 

'riic term “ pr.Tsnmpfio” occurs occa- 
& onally in the ‘ Digi'st,’ and in the Sense 
of an inference from a fact provt'd or ad- 
mitted. (W/., tit. d, s. 25.) 'fhe 
general rule as to jiroof is, that he wlio 
affirms luiist prove what he affirms. 
“ 'fhero are, l)ow(‘ver, faets which are tu 
be presumed until the contrary is proved, 
pra-smuptiones ; he who maintains such a 
tact is accordingly relieved from the proof 
of it : the burden of proof in reference to 
it is traiisferri'd to the opposing party, 
who maintains the non-existence of the 
fact; as for (*xaniplc, the coiitiniiation of 
a riglit which lias once begun to exist is 
presumed, and consequently he wdio main* 
tains that it has ceased must prove that ; 
he who affirms that he has a ripht, is onl} 
required to prove its ai'ipiisition, and not, 
what is contaiiu'd in his affirmation, that 
he still has it.” (^Pnclita, ('uisua, &c., 
ii. IH.d.) 

(lienthani, Itotionalr (f Jfuiirial Kn- 
deuce : Starkie, ()u Evidence ; Phillips, 
On Evidence.) 

P H KS LJ M PIT V E II i: I Ii. [ Dk- 

SCK.NT.J 

PPK'K. Political economists speak 
both of natural or necessary price and 
niarkt'tiirice. The natural price of com- 
modities, it is said, is as a general nde 
determined by the cost of producliou, oi\ 
in other words, by the amount of labour 
expended on them ; and cons(‘qneiitlv 
equal quantities of labour will exchange 
for equal fjuantities of labour. T'lie mode 
of a.scertaining what are equal amounts 
of labour is not and cannot be clearly 
explained; and it is ailmitted tliat the 
ccpiality of labour is not to be measured 
by time only, but the kind of labour must 
be takmi into the account. This natural 
price is the same thing which is meant bv 
the expre.ssion Real Value, which is said 
to be dependent solely on the quantity oi 
labour i#cessary for the pro<liietion oj * 
thing. The market price or excharge;d)le 
value is that value in exchange winch 
actually got for anything, which will 
always be the same as the price caller* 
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natural or real ; but the exchangeable 
value, it is said, never varies materially 
either above or below the real value. 
Accordingly the cost of production is 
considered to be that which regulates 
inarhet price, when industry is not re- 
stricted; but this doctrine is sometin js 
niinounced with a limitation : the things 
produced must he such as can be indefi- 
nitely increased in (piantity by the appli- 
cation of fresh capital and labour to their 
prodiietion. 

According to this doctrine labour is 
the measure of real value, and real value 
never varies much from exchangeable 
value. Ihit labour itself requires a repre- 
sentative, something that shall measure 
niie kind of labour compared with another; 
and gold and silver are commonly used 
for this purpose. Ihit gold and silver 
also vary both in real value, as above 
explained, and in exchangeahle value; 
the result of all which is, that there is no 
measure of the exchangeable value of 
a thing other than the amount i)f gold or 
sdver or anything else that can be got for 
it. 'Things must he exclianged either by 
simple barter Avithout any price being 
fixed (»ti the things exchanged, or by an 
excliaeg(* of eoimnodities in which ex- 
eliange tin; commodities have a money 
price (ixed upon them, or by giving gold 
and silver or other things which are cur- 
rent as coin for commodities. 

In nations called eivi’i/'cd the ex- 
chano..s are actually made by giving 
stamped metal for other things, or by 
soine lurangement which is equivalent to 
giving stamped metal, s(^ far as concerns 
tile ])i’iee of things. The exchangeable 
^alue or the market price of a thing is 
therefore the money xvliieh it really brings. 
Re who lias labour to oiler for hire, and 
he Avho l)y labour, or by labour and 
eitpital combined, A\bich is the aeeiiuiu- 
latcd result of labour, produces a ibing 
tmder the ordinary eireumstanees 
society know pretty nearly what they 
Will get for their labour; ibr ihe price 
’'^'hich they will got is either a matter of 
rontraet with some determinate person 
persons, or it is that market price 
'"'mch, as a general rule, varies during li- 
J*^ded periods of time within eert;dn limits 
are tolerably well ascertained. The 


principle which determines whether a 
man will continue to otfer his labour for 
the hire or price which at any particular 
time he can have for it, or w ill continue 
to produce things for the price w hieh at 
any particular time he may be able to get 
for them, is stated in Politicai. Eco- 

NOAIY. 

►Some writers who have laid doxvii the 
doctrines of natural and market price as 
above stated, have, however, not over- 
looked the facts which are excejitioiis to 
the doctrine. Professor Tucker nunarks 
j ( 77/c Jaiu'S of ITwr/ej*, Profits, and Pent, 

, Introduction, p. 8), “ All commodities 
may therefore lie divided into two kinds 
I as to their exchangeable value; one, that 
; class which, being the product of man, 

! Avill eominaiid as much labour in the 
; market as it has cost to i)rocure them ; 

' the other, the product in part of nature, 

, in which the labour tb.ey xvill command 
' may greatly exceed that expended in ob- 
taining them, according to the proportion 
! between the competition to possess them 
and th(‘ supply.” The distinction liere 
made is cited for the purpose of shoxving 
tliat some economists have jh reeived that 
^ the labour (‘xjunided on things is not 
always the uu‘asiin‘of their exchangeable 
value. It remains for economists to con- 
sider Avhether the labour expended upon 
I anything can in any case with any pro- 
I priety of language be considered the 
i mea.sure of its exchangeable value. Ea- 
honr, it is allirmed, gives to I'vcrything 
I its exchangeable value, Avhieh is true. It 
is also said that the amount of labour 
! regulates or detennines the exebangeable 
value. Put it is admitted that the value 
of labour itself depends on the demand 
for it and the supply. Tlierefore, accord- 
ing to this theory, exchangeable value is 
regulated or determined by labour; the 
exchangeable value of which labour^ is 
determined by something else*. The 
term labour is liere of course used in its 
comprehensive sense, as including all 
means, material and not material, by 
which anything is brought into that form 
ill which men desire to have it, and 
brought to that place in which the men 
are who desi’’e to have it. 

The terms Psatural Price and Real Va- 
lue, if they are taken to signify merely, as 
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they must he taken, the value which a 
man in liis own ('stinnition puts on the 
tliinf^s wliieli lie Inis jirodneed, may he 
convenient terms; tlioiiiili the word Na- 
tural is a wonl always liLdile to abuse, 
and Real is a singular kind of term to in- 
dicate the value ^vhiell a man sets on his 
own labour. If la; wants to keej) tlic 
pi'odner, of his labour for himsi'lf, he may 
call it by any name that he likes, lint 
as a aeneral rub', the rc'al value of a 
man’s lalionr, that which lie can reali/ 
for it, is the value of it to ot!i»*rs, it 
cxehanaeahle value. The exchaniu'ahh 
value of a thin”' is its re.dization : the so 
called Jh al valiu‘ is ideali/.atnai, which 
often fails to hi'come Reality. 

A m;in may admit that lahonr is tin 
sole siniree of wealth, and of all e.veliainre- 
ahle value, and that the eo.st of produetioi 
i.s an essential (‘lemmit in the exchan^u*- 
ahle value of all commodities, without 
admitting; that the cost of production 
is the rep^ulator of .sellinpr prices. 11 
may eoiin nd that in tlie ju'lual operation 
of exidiaii^'cs it is the eflleieut ileinaiid, 
the will and the pow<‘r to pnrciiase, eorn- 
hined with the sup[)Iy that really regu- 
lates the selliiii^ price of all tiling's, 

The.‘'e two opinions are not .so directly 
oppos(.*d as at first sipht may appear. 
Tliere are two ways o!’ vii-wing the siil)- 
ject of exelian^'cahle valin*. The mode 
vvhich some ecorn>misls adopt is to trace 
it from the operations of a rude and savage 
state to the complicated conditions of 
modern society -a proc<‘Ss something: lilo* 
tliat 4d' tracing; government from a. snj)- 
posed state of nature to the actual condi- 
tion of existin/];- j;()vernni(‘nts. ’’(’here is 
nothin;? g.ained hy this mode of viewin;? 
the snlijecf, and it Involves the introduc- 
tion of certain hypotlieses not necessary 
to the inv(‘sti}?ation. 'I’lu* otlier method 
i.s to vicAv societies as they exist, and to 
analyse tli(‘ eompliealed movcmients, in 
wliicli consist their activity and cnerfry. 
In this actual condition we know on what 
terms buyers and sellers meet in the 
market. Each lirin^rs to market what he 
does not want, and he gets what he can. 
E.U’.h knov, si iat tlur other (‘xpects and 
desires to make a {^rofit by the exchange, 
and that if then* is not profit on hotli 
aiders, or v hn: both parties consider to be 


profit, the exchange will not continue. 
Each thenTore has his own measure ot 
that M’liich he would give in exchange, 
and he is moved to produce what lie 
offers in exchange hy tlu* gciuu’al mark(‘t 
])rice of that whicdi he gives in exchange, 
llis power to produce and his motive to 
j)roducc are therefore ivgulated at eacli 
moment hy something Avhich is anterior 
to his jiroduetion and wliieli regulates his 
proiluetion. The exclurngiaihU* value of 
a thing therefore, as determined l)y the 
selling price at a given tiiiu* or hy flic 
average of Silliug ])ri(\‘s for a. certain 
period, is in pra.clice the real regulator of 
the lal)Onr of liini who ])rodiic(‘s for sale, 
.A man wlio ventures on tlie pi'odm'tioii 
of .0 new article can only giie.ss wIm flier 
it will cxchang(* tin* such a value as v, ill 
give him a proiit: and he is often de- 
eeivod. If lie can produce a tliingtiial 
is already in demaiKl eheaper than it liv" 
l>eeu iiitlierto j'rodue'.'d, he has a eert iiutv 
of a profit, and a larger jirofit on eavli 
single article than Ind’ore, unless then* are 
eomjx'titors in tiie market. ( ’ompelitioii 
will r<‘diicc his i afi* of jirolit. I’raetieally, 
the Soiling jirices of :iiiy gi\en time, or 
the average* of such prices fv)r a given 
period, regulate the operations of pra- 
<lucers both as to the (piality and the 
amonnl of the articles which they jm-o- 
diie.*. ''rhe prodiie«‘r h.is always regard 
both to the cost of that which Ik* produce'' 
and the probable price that he can gel for 
it. 'Flic price that Ik* can get eanno: 
determine the cost of his production, nor 
ean the cost of liis production deti'niiinc 
the price tliat he ean get for it; hut In' 
does product* with reference to a cerlain 
j)ric(t which he exjiects to get. Ik' 
ctjiiMiiner who buys his commodity ii'’vt'i 
consitlers the cost of its production. lh‘ 
simjily avails himself oF the competition 
of tlie sellers to get it at fin* lowest market 
price: if it is an article of neci'ssity, he 
must buy so long as lu* has the means ot 
buying,; if it is an article of luxury, he 
will often do without it, if the amount o 
the supply does not allow liim to have ' 
on his own terms; and he leaves tin* p’"' 
ducers to m:ik(* the best of their waics. 

'I’he diiiieulty of attaining el'-af eou* 
ceptions on nW such subjects as p’"<’|* ] 
iii.separable from the complicated uaai 
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of the which cuter into tliem. 

'riie fault, of nioh.t ei’ononiicu! writers 
coiij'ists ill the iibMilntiMn'^s of tl.e prin- 
ciplts which they lay down, for llierc is 
perliajis no principle applicalile to the 
(tperations of industry liicli is susci'p- 
tiM<* (d’ heiiip- laid down in ahsoluti* uii- 
<|ii:diii»'d terms. Another obvious fault 
in M>uii^ (‘conomieal writ«‘r.s consists in 
I'ot, aualysin'i, llu* opiu'ations of society 
as ti.ey actually are, but in building up 
their theories almost entirely on certain 
axioms. 

, At lam Smith’s opinions on Price* arc j 
coiit iimsl in his sevmitii ehapte*r; upon 
v.hieh sc e the note-s in the edition of Smith, 
puhlivhed by Knight «S: ('o., IStO: the 
('■pinioti.s of a, tnodmai school are contained 
in tin' article ‘ Political Economy ’ in the 
Iviiiihnrglt Supplement to liu* ‘ Pru'yclo- 
pa'hia llvitaniiica.’ This article, with 
some noP'S upon it by the Rev. J. 
iM’\'ielv:ir, has heeii republished at New 
York. 

PliIAKKf MNITURE maybe dc fined 
to he' tliat rule of lOuglish law liy which 
a title of dignity or an estate in land 
comes to a pc'i'son in respect of his being 
ail . Idc'si male. If a man dies seised of 
r* al e*-l;'!e. of \vbieb be had the ah'-olntc* 
ov.’nersltip, wiihont having made* any dis- 
pofitiou of it hy his last will, the whole 
descends to the heir at law, or cnstomaiw 
hdir : and the.; he ir at law is ^ucll b} 
Yirtui' of d(‘iiio' the eldest imd.- ^lersoii ol* 
tlioM' A\]u) ;ii\' in the same ilegreo of 
kSn!rcdt<i the person d) ill”, or ilie iv- 
I'V' seiitative of siu-h ehb.'st male. [Drs- 
ci-.NT.] "fiiis is a ease in wliieli primo- 
{-ciiitui’c* operates. A eommon e.xample 
pi miogeiiiture is where a iatluT dies 
aliMihifely entitled to real e^lait*, a>id 
^'itlioiii disposing of it by will, in whieh 
yase Ills takes it all. If laud 

se ttled or entailed on a man and bis 
j»'alc' issue, llu! eldest son takes tlui land 
iwc) titles, first being a male, and 
as being the eldest .‘•on. 'I’ln* law 
liriinogeuitmv tln'ii only applies in the 
ot land when the owner liis with- 
^•'1 having made any dispo^itii' i »>f it by 
^vul, or Avlievo (b(‘’laiul is settled on a 
and bis male issue. It does not a\>|)ly 
leii the interest in land is a .'Iiattel 
^ or a term of yeans, wbati er 


may be its duration ; nor does it apply 
when real estate ilesceuds to daughters 
as eoparci'iiei’s. 

At presi'iit, those who aie the absolute 
owiu'rs of largo landed estates seldom 
die* without making a disi.osition of tlicin 
l»y will. Ill the ease of lands which are 
settled, the* person in ])osse.^‘^ion is 
generally tenant for life, and the iidierit- 
aiice is entailed on the eldest sou. When 
tin* elde st sou is about to iiiarrv, it is 
usual for tlie father and son to take* the 
Usual legal steps (wliicb they can do as 
seion as tile ‘•oii is of ag(‘) to unsettle the 
estate and obtain the ahsolutc* ownership. 
d'lu'V then resettle the estate, making tin? 
father tenant for life n.s before; the son, 
who was hefore tenant in tail, is also 
made onl^v a tenant for life; and the in- 
lieritanee is settled, as hi'fore, on the 
eldest son of tin* intended marriage. 
Snell eldest son takes tlie estate', not as 
heir, ami tlu’refon' not hy the laxv of pri- 
inogi'niture, hut he takes it as the jn'isoii 
designated hy tile* deed of settic'iiu'nt. 

Wile n a man happens to he* tenant in 
tail, he* nsnally takes the.* legal ste'j's neccs- 
s.iry ( w iiieh lu* can do as soon as he i,> of 
age*) to aeipiire the absolute ownership 
of tin* propertN, whie'li he ilu'u ge'nerally 
settle^ again hy di'cd or will, or disposes 
of ah'^olulely. 

It is usual ill bhigland to settle all 
large I'statc'', and the ohje'ct of llu* settle- 
ment is to ki'cp the estate's togetlicr, and 

perpetuate' the'iii in one* family; hut 
tluTc is a limit to this ])ower of se*ttle- 
ineiit. .V man cannot, either hy ileed or 
will, settle his bind, so as to pre've nt the 
al'solnte owiu'rship of it iVoin be ing e)h- 
laliu'el, for a longeT period than a life or 
li\e's ed‘ persons in e.viste-iiee at the time 
wile'll tlie se'ttlement lakv'S eiVee-f, and 
twe'iity-onc* years more. 

Lands in (EvMa.KiM> and IkmorcH 
Enoi.isu are an exeeption to the general 
ride of law as to the* des«^*ant ol land. 

Tin* hnv of primoge-nitme then only 
ope'rates in tin* t*ases alr<*aely explained; 
and the .syste'in of settlements hy which 
property is kegit together in large 
masses is epiile distinct in principle* from 
the law of prl- e^genitnre. It is not the 
result of a law which favonrs primo- 
geniture, but it is the result of tlie legal 
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power which an owner of land has over | 
it, and of the habits of the j)eopIe. The 
various reasons whicli liave laid the 
foundation of this habit, and M’liich per- 
petuate it, are foreign to the considera- 
tion of primogeniture as a rule of law. 

In Virginia, after tlie Revolution, an 
Act was passed for converting estates tail 
into fee-simple, and at the same time tlie 
law of primogeniture was abolished. 
These laws liave so far been in accord- 
ance with or have acted on public 
opinion, that a parent by his will now 
generally makes the same disposition of 
his property as the law makes in case he 
dies intestate*, ('rueker’s Life •!!' 
soriy i. 00, tS:c.) 

(Jiemarl's on P/ imrxjniitKrc (tnd En- 
tails; liases, lutruduction to i'onvcij- 
anrimj. ) 

PjilN(R‘l is the I.atiii word prinerps^ 
Mhieh was originally used to denote the 
person who was entitled Rrineeps Senatiis 
in the Ivoman State. He seems to have 
been originally the enstos of the city, and 
his olliee was one of importance. Sub- 
seqnentl}' it became a title of <lignity, 
and the princeps was named by the censors. 

{ liiv., xxvii. 2.) Augustus adopted the 
title of princeps, as a name that carried 
?io odium witli it (Tacitus, Anmd.^ i. 1); 
and this became henceforward the title 
of the master of the Ivoman world. Ac- 
cordingly the constitutions of the em- 
}ierors an? called Principum ((laius, i. 2), 
or PriiK’i pales. The word princeps is 
foniK'd similarly toancejis, municeps, See., 
and contains the .same* element as “pri- 
mus.” 'i’he word prince, which is de- 
rived from princeps, is now applied to 
persons who have personal pre-eminence, 
and especially to certain sovereigns of 
small states who possess sovereign power; 
and also to otln.TS who possess the title 
without sovereign pow er or anything that 
distinguishes them politically from other 
iioblt-s or persons who enjoy privileges. 
Rut the word seems not to have acquired 
so definite a sense as that which belongs to 
hing, (I like, marquis, earl, and some others 
of the (;lass; but rather to denote persons 
of high rank in certain states, as in 
Prussia, Russia, Italy, and other conli- 
jienlal statc.s, or p(.*rsons who are junior 
member.' of sovereign houses. 


In England it has sometimes been the 
practice of the heralds to speak of a duke 
as the high and mighty prince; hut the 
word seems rather to be restricted among 
us in its application to persons who are of 
the blood-royal, that is, a son, grandson, 
or nephew of a king ; and it would pro- 
bably be extended to the remote male 
posterity of such persons, tliongli no case 
has arisen in the course of the last three 
centuries. Rut in its application it is 
merely a term of common language, not 
being conferred, like the title of duke, ni 
any formal manner; and even the pre- 
cedence which is given to blood-royal has 
respect to birth, and not to the enjoyment 
of this word as a title of honour. Tlu: 
eldest son of the king or ipiei'ii regnant 
is made Prince of Wales by creation. 

PRINCl PAL AND AGENT. 
[A(;knt.’] 

PRIOR, PRIORY, ecclesiastical terms 
denoting certain monastic foundatioib, 
and the heads of such foundations, 'fhey 
dilfer in notliing essentially from tlir 
t<*rms abbot and abliey. T'liere were in 
England religions houses, the chiefs of 
which were called priors, quite a.s ri(’!> 
and as pow'crful as inany that had a ciml’ 
who was called tlu' alibot. Thus in 
Y’orksliire there were two houses at m) 
great distanei* from each otlier, calK'l 
Roche and Nvistel, the head of the former 
being an abbot and of the latter a pri-n'. 
though Nostel was the more ancient ninl 
more considerable foundation. Neith^*’ ; 
has the distinction respect to the order 
which the house belonged ; for Kirkstnll 
had an abbot, w hile Fountains had only 
a prior, and yet both were Cistercinn 
homses. The prior of Saint John of 
Jerusalem w'as e(pialtoany abbot; yctm 
the main we find the greater monastic 
foundations presided over by monks 
were called abbots, as Glastonbury, Mai- 
mesbury, Tewkesbury, and others 
ante-Nonnan foundation. In some ca^ 
there was both an abbot and a 
when the abbot was regarded as 
superior officer ; and in the priories tla r*- 
was often a second officer called the 
prior. 

PRISONS. [TuansportattonJ 
PRIVATE ACT. [Parliamkni’I 
PiHVATEER, a private ship ot 
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fitted out at the cost of an individual for ' 
tlie i)urpose of carrying on hostilities on 
his own account, but with tlie piM'inission 
of a belligerent state, against the public 
enemy. It is the practice of most nations 
to commission vessels of this kind as 
auxiliaries to the public fore**. "I’he 
owiun-s of them are licensed to attack and 
plunder the enemy, and their enterprise 
IS encouraged by allowing them a large 
portion of any property which they may 
capture. It is usual for the country on 
whose behalf they carry on war to take 
security for their duly resju'cling the 
riglitsof neutrals and allies, and observing 
generally the law' of nations. In Great 
ih'itain jxu'sons are emj)owered to fit out 
jirivateers by letters of manpie, Avhich 
ar(' granti'd by the crown uj)()n ap[)Iication 
ill due fiirni. (to Geo. III. c. 72; 
HlacKstonc, Gowmcafi/Mcs, i., p. 2o9; 1 
KiMit’s ( 'onune/if(i/'l(s, [)(),) 

Pin V 11.1 i( iK ( /V/e/Vcf/ih/m, from the 
sense of which, however, it has been per- 
verted \ a particular beneficial exemption 
from tin* general rules of law. 'Hie 
original scii.si* of privilegium is explained 
ill law. Privilege is oftwokinds; /vo/, 
attaching to place, and pcrsonttl, attaching 
to persons, as ambassadors, peers, inem- 
hers of ])arliament, and attorneys. 

Fornier’y many places conferred tlu‘ 
I'liviK ge of freedom from arix'st, even in 
ri imiiial matters, upon those who entered 
Ihtm; and even in later tinus many 
places existed wliieb privileged ihose with- 
in diem from arrest in eivil suits. Of 
these ibo most notorious were AVhiie 
i'Onis, the Savo\, the .Mint, ami otlu i- 
places in their neighhonrhood. Put hy 
Win. 111. e, 27, the priAilegesof 
all the<(> pluees w ere abolished. 1 lowever, 
at tin* present time, no arrest can be nijole 
111 tin* king’s pres(*nee, nor witliin the 
y‘rge of palaee of Westminster, nor 
^11 any palaee w b(*rc he resides, nor in any 
I'laee w here the king’s justiee.s are sitting 
I't 1 IS). Personal privilege, wliich 
?|ves IVeedom from arrest, is enjo 'hI by 
^ Janitors, counsel, witne*^ses, or other 
f'^isoiis attending any courts of record 
’•lam business; or an’ arbitrator under a 
t ti c of prius. This exemption is to 
interpreted liberally, and will not, 
'^lolore, be forfeited by tukiiig refresh- 


ineiit after a suit, or by going otlier than 
the direct road to or from a court (Com., 
tit. ‘ Ih'ivih’ges ’). ’I'ln* privileges of 
the inemhers of tlie House of IVcrs and of 
the House of (kmiinons arc stated nndcir 
Pkkus and Pakijamknt. 

PRIVY ('OUNlMIi ((’onsilium regis 
privatum, Concilium sccrctum (‘t con- 
tinuum concilium regis). The privy 
council, or council table, consists of the 
ass{*ml)ly of the king’s ])rivy eouncillors 
for matters of state. During the existence 
of the Star-chamber, the members of the 
privy council were also incinhcrs of that 
court. Their nuinhcr was anticutly about 
twelve, but is now indefinitely increased. 
The present nsagt* is, that no incrnhcrs 
attciul the deliberations of the council wdio 
are not csficcially summoned for that pur- 
pose. Mcmbci’s of th(‘ privy council must 
be natural-lioru subjects of England, and 
are noininate<l by the king without any 
patent or grant. After noiniualion ami 
taking the oath of ofiice, they imnu iliately 
become privy eonneillors. Formerly the}' 
remained in olliee only during the life of 
the king., .vbo chose* tlicm subject to re- 
moval at bis discretion; but by <1 Anne, 
c. 7, the privy eouncil eontiuues in ex- 
istence six months after tlie demise of the 
crown, unless sooiu*r determined by Iho 
succe ssor, and they arc to cause the suc- 
ccsseir to be* jireiclainicd. 'Flie* privy cemn- 
cil of Scotland is now' merge'ei in that of 
Englaml, by fi Amu*, c. (!. Tlie eiuticsof 
privy e’oiuu'illors, as stati*d in the oath of 
olliee, are* to the best eif their discre*tion 
j truly aiul impartially te) aeUise the king; 
to keej) .Secret bis counsel, te> aveiiel ceir- 
ruption, te) strengthen the king’s coiiiiell 
in all tliat by tlu'in is tlmught ge)e)el Ibi' 
tile* king and bis land, U) witlistand those 
wlio attempt the coiitrarv, ainl to do all 
that a good cuuneilh)!* ought to elo mite) 
bis se)vereigii lord. P\ the Act of Settle- 
ment (12 vS: Id Wm. H’l. c, 2) all matters 
relating te) the ge)Virnnicnt properly ce)g- 
ni/ablc in the privy coune'il arc to be 
transacted there; and all the resedutions 
taken tlu*re*on are te) be* signeel by such ot 
tlie* privy ce)uncil as advise and consent to 
them. [( ’.vniNKT. j 

Til.* ce)eirr of privy council is of great 
antiepiity ; and •luring earlier perioels of 
our history appears not always to have 
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confined itself to ni(*re matters of state. 
It had always and still has power to in- 
quire into all olFences against the govern- 
ment, and to commit offenders for tlu* 
purpose of trial in some of the courts of 
law ; but it ot’teii assumed the cognizance 
of questions merely affecting the property 
and liberties of individuals. This is evi- 
dent from the complaints and remon- 
strances that so frequently occur in our 
history, and ultimately from the declara- 
tory law of the lb Chas I. referring to 
such practices. Probably the very state- 
ment of Sir Edward Coke, that the sub- 
jects of their deliberation are the “pub- 
Ihiue good, and the honour, defence, 
safety, and profit of the realm . . . .private 
causes, lest th(*y should hinder the puh- 
lique, they leave to the justices of the 
king’s courts of justice, and meddle not 
witli them,” proceedt'd from his know- 
ledge that such limits had not always hccii 
observed, and his jealousy of their inva- 
sion, Several other passages in his works 
seem to sliow' that this ^\as so. 'I’hese 
encroachments, in om‘ arbitrary reign, 
received the- sanction of the I(*glshitiire. 
Hy dl Hen. VIII. c. 8, the king, with 
the advice of his privy council, was em- 
powered to set forth proelamations under 
such pains and penalties as seemed to 
them necessary, wliioh were to he ob- 
served as though they were made by Act 
of Parliament. It is true there was an 
attempt to limit the effects of this, by a 
proviso that it was not to be prejudicial 
to any person’s inheritance, oiliees, liberty, 
goods, or life. The statute itself, however, 
was repealeii in the lirst year of the en- 
suing reign. The king, with (he advice 
of his council, may still publish proeda- 
inatioiis, which arc said to be binding on 
the subject; but the proclamations must 
be consonant to and in execution of the 
laws of the land. The attempts to en- 
large the jurisdiction of the council ap- 
pear always to liave been resisted as 
illegal ; and they were finally checked by 
the HJ Chas. I. c. 10. That statute re- 
cites that of late years “the council-table 
hath jussumed unto itself a power to inter- 
meddle hi civil causes, and matters only 
of private interest between party and 
party, and have adventured to determine 
of tie estates and liberties of the subject, 


contrary to the laws of the land, and the 
rights and privileges of the subject.” Rj 
the same statute it is declared and enacted 
that neither Ids majesty nor Ids privj 
council have or ought to have i\ny juris- 
diction in such matters, but that they 
ought to be tried and determined in the 
ordinary courts of justice, and by the or- 
dinary courts of law. 

Subsequently, liowever, to this statute, 
in matters arising out of l^ie jurisdiction 
of the courts of the kingdom, as in colo- 
nial and admiralty causes, and alsi) in 
other matters, wdiere the appi-al was to 
tlie king himself in council, the privy 
council continued to have cogidzance, 
cv(*n though tlie questions related merely 
to the property of individuals, lly iV :) 
Wm. IV'. e, 92, the powers of the lii'di 
court (»f delegates, both in ecelesiasticMl 
and maritime causes, w'ere transferred to 
the king in comieil. The decision of these 
inutter.s being purely legal, it was foiitid 
expedient to make some alterations in tlic 
court, for the purpose of better adapting 
it to the diseharge of this branch of its 
dulii's. Instances had before occiiiTeil 
where tlie judges liad been called in and 
ha<l given extra-jiidieial opinions to the 
privy connfil ; but the practice was iii- 
conv«‘nient and unsatisfactory, and all 
necessity for it is now wholly removed. 
Ry the ;> 4 Wm. IV. c. 41, the jnris- 

dietion of the privy council is furtli'i* 
enlargt’d, and there is added to it a body 
entitled “the judicial committee of the 
privy council.” This body consists of the 
keeper of the great seal, the chief jusliee 
f)f the King’s Ikaich an«l of tlu; Couuiion 
Pleas, the master of the rolls, the vice- 
cliancellop of England, tlu* chief l)aroii 
of the Exche(jiier, the judge of the piv- 
rogativc court of Canterbury and ol ti*'' 
hlgli court of admiralty, the chief 
of the bankruptcy court, and all meinbei^ 
of the privy council who have been pre- 
sidents of it, or have held the ollice e 
chancellor or any of the before 
offices. Power is also given to the kiUp 
by his sign manual to ap|K)int 
other persons who are privy counen 
to bo members of the comniittee. ^ 
2, all appeals or applications i« P”' 
suits, and in all other suits or proceedJn| 
iu the courts of admiralty, or vice* 
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niiralty courts, or any other court in the 
plantations in America and other his 
majesty’s dominions abroad, which may, 
by any law, statute, commission, or usage, 
be made to the high court of admiralty in 
England, or to the lords commissioners in 
prize? cases, shall be made to his majesty 
ill council ; and sucli appeals shall be 
made in tin* same manner and form and 
within such time wherein such appeals 
might, if this Act had not been passed, 
have b«*en made to the said high court of 
nhniralty, or to the lords commissioners 
in prize cases respectively ;.^and all laws 
ir statutes with respect to any such ap- 
peals or ajiplications shall apply to any 
:ippeals to be made in pursuance of this 
[ict to his majesty in council; and v} :i, 
:dl appeals or complaints in the nature 
ap[)eals whatever which either by 
virtue of this Act, or of any hnv, statute, 
:»r custom, may be brought before his 
majesty, or his majesty in coim<*il, from 
or in res[)ect of the determination, sen- 
tence, rule, or order of any court, judge 
or judicial ofheer, and all such appeals as 
iire pi‘nding and uuheard, sliall from the 
passing of this Act he referred by bis 
majesty to the said judicial committee of 
Ids privy council ; and that such appeals, 
rauses, and matters shall be beard by the 
said judit ial eommittee, and a ri'port or 
recommendation tliereoii shall be made to 
bis majesty in council for bis decision 
tbereon as heretofore, in tlie same manner 
and lonn as has b(*en heretofore the ons- 
toijj with ivs])cct to matters referred by 
bis niajesty to the whole of bis privy 
council or a committee thereof, the iiatmo 
f’l such report or recommendation being 
hwa} s stated in open court. The jmlieiiil 
-omniittee are authorised to examine wit- 
nesses on oath, and to direct issues to be 
tried by a jury. The judicial committee 
the same vewer of puu'sliiug con- 
‘‘inpts and of compelling appearances, 
nnd his majesty in council lias tlu* same 
l>nwer of enforcing judgments, decrees, 
jjnd orders as are c?xercised hy ti e high 
ourt of Chancery or the court of King’s 
ench. A registrar is attached to the 
lumeial coinmittHe. 

P^^''^iL‘ges of a privy councillor, 
honorary precedence, 
ruerly related to the security of his 


person. If any one struck another a blow 
in the house or presence of a privy coun- 
cillor, he was hneahle. Conspiracy by 
the king’s menial servants against the life 
of a privy councillor was felony, though 
nothing were done upon it. By <) yVnne, 
c. IG, any unlawful assault by any person 
on a privy councillor in the cxecniiou eT 
his office was tcloiiy. 

These statutes have, liowcvcr, been now 
repealed, by 1) Geo. IV. c. .md any 
oflence against a privy councillor stands 
on the same footing as olleiici-s against 
any other individual. (1 Co. Lit., 110, 
a, n. 5; /jisf., IS‘2; 4 //isf., rrJ; I 
Blackstone, Com.f222; llallam’s Consti- 
tutional Jlialorg.) [1)eli:gatj:s, Court 

OF.] 

PUIZK, property taken from an 
enemy. The term is generally applied 
to property taken at sea exclusively. 
The law of prize is regulated by the law 
of nations. Sentence of condeinnatiou, 
that is, sentence tliat the thing captured 
is prize, and that conseqiicmly the pro- 
perty of its original ow ner in it is en- 
tirely divested, must be pronounced by 
a court of the capturing power duly 
constituted acconliug to tlie law of 
nations. The prize court of the captor 
may sit in the territory of an ally, but 
not in that of a neutral. Questions of 
prize are by the Kiiglisli law disposed 
of in the courts of Admiralty. [Ad- 
mi iPM/rv (.\)PUTS.] 

PRl/K-MONEY. All the Acts relating 
to army prize-money have been rei)ealed 
by 2 iS;, .3 Win. IV. c. .0;>, wliieli also 
enacts that all captures made by tlie 
army sliull be divided according to siicli 
gt'iicral rule of distribution as the king 
shall direct. Apprizements and sales of 
prize and capture are made by agents 
appointed by the commanders and other 
commissioned officers. A certified list 
of the persons entitled to share in the 
capture is transmitted to Chelsea Hos- 
pital by the connnanding officer. There 
is a penalty of 500/. for altering names. 
At the end of three months from the 
receipt of prize-money, the treasurer of 
Chelsea Hospital is required to notify in 
the * London (iazette ’ and in two Lon- 
don morning papers that distribution 
will be made at the end of one mouth. 
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In this notification the share of an in- 
dividual in each class must be declared. 
Shares of prize-money due to a non-com- 
missioned officer or soldier, will be paid 
only upon personal application, or to his 
wife, or child, father or mother, 
brother or sister, or to the regimental 
agent of his regiment, or to any other 
regimental agent. If discharged, a cer- 
tificate must accompany the application, 
signed by the clergyman tyid one of the 
churchwardens or overseers. Person- 
ating or falsely assuming the name and 
character of a person entitled to prize- 
money with fraudulent intent is punish- 
able with transportation for life, or not 
Jess than seven years. By d & 4 Vlct. 
c. (ir), the Privy Council may refer to the 
High Court of Admiralty matters con- 
cerning booty of war (property captured 
by land forces). The Prize Court of 
the Admiralty is the proper court tor de- 
ciding on matters captured by naval 
forces. [ Admtrai.tv Coi’hts, p. 29.] 
PRIZE (JOURT. [Admiralty 
Courts.] 

PROBATE AND LEGACY DU- 
TIES. Thesa duties yield a sum ex- 
ceeding two millions a-year. The legacy 
duty is charged on legacies of the value 
of 20/. and upwards out of personal estate 
or charged upon real estate, and upon 
every share of residue. Legacy to a Ims- 
band or wife is exempt from duty. To a 
child or pareiit, or any lineal descendant 
or ancestor of the deceased, the duty is 
\l. per cent.; to a brother or sister or 
their descendants, ‘3/. per cent. ; to an 
uncle or aimt or theij’ descendants, i)/. per 
<'ent. ; to a great uncle or great aunt or 
their descendants, O/. per cent.; to any 
other relation or any stranger in blood. 
Id/, per cent. 'I'lie probate duty is pay- 
able on tlie total sum left by the deceased. 
For sums above 20?. and not exceeding 
iOO/. the duty is 10s. if there is a will ; 
and if there is no will the duty of 10.v. is 
chargeable on sums of 20/. and not ex- 
ceeding 50/. The duties continue to in- 
crease according to a certain scale up to 
1,000,000/. The following tables show 
the operation of the legacy and proliate 
duties for nearly half a century ; and in 
Porter's * Progress of the Nation,' vol. iii. 
pp. 185-13 ‘3, will be found some useful 


duties as indications of the 

progress o. 

national wealth : — 

Duty received 


Probates, 
Administra- 
tions, and 

from 17U7 to 


Testamentary 

I84i inclusive. 

Legacies. 

£. - 

. 36,696,279 

Inventories. 

England . 

29,110,2311 

Scotland . 

. ^,199,715 

1,521,0(311 

Ireland 

829,499 

1,182,70.) 

Duty received^ 

£39,725,493 

31,814,80/; 


in isir» 

England 

Scotland 

Ireland 


£. 

1,178,806 

88,073 

01,029 


90:3,:322 

00,0:31 

05,8.V2 


£1,328,508 1,095,80:. 


Return, showing the Amount of Capital 
on which the several Rates of I.egac\ 
Duty were paid in Great Britain in the 
Year 1845, and an Abstract of tlu*. 
Total Amount paid under each liatr 


since 

1797:— 




18.1.'). 



797-1 84.^. 

Per Cent 

£ 


Per Cent. 

£. 

1/. 

24,0K7 

K4M 

1/. 

. O()a,77.0,2''ii 

y/. l().v 

I.W 

4oa 

21. 

. ;jo,' 

:U. 

14 

:<;3r) 

2l. l().v. 


41, 

!» 

774 

lit. 


5/. 

1 ,«00 

I'jti 

4i. 

. ll»,G6(!,4r'J 

Cl, 

ais 

ll.'.U 

r>/. 

. .^)O,8O4,50j 

Hi. 


,778 

Cl. 


10/. 

•1,001)^ 


Hi. 





10/. 


Total . 


714 

Total . 



PUOCKSS VKlilJAL (rroces-rerkl) 
is a term di-rivcd from French jurispru' 
deuce, in which it signifies a memoraii 
or instrument drawn up and attested by 
ollic/n-s of justice, containing a slateiuent 
of the circumstances which have takrn 
place upon the execution of a comn'iv 
sion, upon an arrest, upon a precognition 
or preliminary examination of 
accused, or in the course of other IcgJ 
investigations, and set forth in the order 
in which they have occurred. Tlio term 
is now frequently applied to a contem 
jioraneous detailed minute or note 
formal proceeding, though not J 

ill the course of any legal 
instance, a note of the discussiuiis w _i 
are taking place during the negotmt 
of a treaty. 
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PROCI^AMATION. By the coiisti- * 
tution of England, the king possesses the 
prerogative of issuing proclamations ; for 
although this authority is exercised by 
the lord mayor in the city of London, 
ami by’ the heads of some other corpo- 
rations in other cities, for certain limited 
purposes, it is always founded upon 
custom or chartey, and consequently only 
exists by delegation from the crown. 

The nature and objects of royal 
proclamations arc various. In some in- 
stances they are merely a promulgation 
of matters of state or of acts of the exe- 
cutive government which it is necessary 
that all persons should know, and upon 
notice of which, as presumed to be con- 
veyed by a public proclamation, certain 
duties attach to subjects. Proclamations 
of the accession of a new king or a 
demise of the crown, and proclamations 
for reprisals upon a declaration of war 
with a foreign state, and for rendering 
coin current within the realm, are ex- 
amples of this kind. Another class of 
proclamations consists of those which de- 
clare the intention of the crown to ex- 
ercise some prerogative or enforce the 
execution of some law wdiich may have 
been for a time dormant or suspended, 
but whiclua change of circumstances 
renders it necessary to call into opera- 
tion. Thus the king might, by procla- 
mation in the time of w ar, lay an embargo 
upon shipping, and order the ports to be 
shut, by virtue of bis ancient preroga- 
tiiv'c of prohibiting any of bis subjects 
from leaving the realm. [Ne Exeat 
Reono.] a breach of the duty imposed 
or declared by a proclamation of this 
kind would be punishable, either as a 
contempt, or as a misdemeanor at com- 
mon law. Another and the most useful 
class of proclamations issued by the 
crown consists of formal declarations of 
existing laws and penalties, and of the 
intention of government to enforce them, 
designed as some of the early books term 
quoad terrorern popw/i, and merely as 
admonitory notice for the prevention of 
mtences. A familiar instance of this 
kind of declaiatioii is the proclamation 
against vice and immorality appointed to 
be read at the opening or all courts of 

quarter-sessions. 


At present the royal prerogative does 
not authorise the creation of an offence 
by proclamation which is not a crime by 
the law of the land ; in the language of 
Sir Edward Coke (3 fnst., 1(12), “Pro- 
clamations have only a binding force 
when they are grounded upon and en- 
force the laws of the realm.” In early 
periods of our history after the Norman 
conquest, the power of the crown in 
this respect appears to have been much 
more extensive, and instances of procla- 
mations may be found in Rymer’s 
♦Effidera,* and elsewhere, which imply 
an assumption of almost despotic power 
by the crown. In the reign of Henry 
VIII. it was enacted by the statute 31 
Henry VIII. c. 8, that the king, with the 
advice of his council, might set forth 
proclamations under such penalties and 
pains as to them might seem necessary, 
which should be observed as if they 
were made by Act of Parliament ; hut 
this statute contained an express declara- 
tion that proclamations should not alter 
the law, statutes, or customs of the realm 
(Coke’s /Reports, part 12, p. 75), and was 
repealed about five years afterwards by 
the stat. 1 Edw. VI. c. 12. A strenuous 
attempt was made in the reign of James 
I. to strengthen the crown by increasing 
the prerogative of making proclamations, 
which, though encouraged and promoted 
by the lord chancellor Ellesmere and 
Bacon, was resisted by Coke, and occa- 
sioned great alarm and dissatisfaction 
among the people. The encroachments 
w hich had been made and attemoted in 
tliis respect are enumerated and com- 
plained of in the ‘ Petition of Griev- 
ances’ by the Commons, in 1610 
(Howell’s State friais^ vol. ii. p. 524); 
and in the same year it was expressly 
resolved by the* j^udges (of whom Sir 
Edward Coke was one) that the king 
could not by his proclaniatiim create an 
oticnce, which was not an ofience before ; 
‘ for if so, he might alttT the law of the 
land by his proclamation.' (Coke’s l?c- 
ports^ part 12, p. 76.) 

PROCTOR, an olficer of the Ecclesias- 
tical courts, whose business is that of an 
agent between his clients and the courts to 
which he is attached. It is a shortened 
form of the Roman term procurator. He 
2q 
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stimds in a similar situation to that of an of the court. These instruments are 


attorney at common law or a solicitor in 
chancery. There are about 1 20 proctors 
now practising in the several courts of 
Doctors’ Commons, Ijondon, which are 
four in number, tlie Court of Arches, the 
Ih’erogative Court, the Consistory or 
Coiisistorial Court of the Rishop of Lon- 
don, and the Admiralty Court. 

Ill coiiiincncing a suit in any of these 
courts, the proctor is a])pointed by a 
proxy executed by the client, by which 
he constitutes him his agent, and pro- 
mises to coniinu all his aeus as by law 
required in such suit. The proctor then 
proceeds to collect tlie facts of the case, 
and to apply to the court in his client's 
behalf to draw allegations and interro- 
gatories, and summon witnesses, whose; 
evidence is taken down in private by the 
examiners, who are proctors appointed 
for tliat })urpose. This evidence is de- 
posited ill the registry of the court in wiiicli 
the suit is brought, and is not allow'cd 
to he seen by any party until such time 
as the court may think fit to order pub- 
lication. No I'im voce evidence is re- 
ceived in tliese courts. After the neces- 
sary information has been collected and 
arranged, the proctor jirepares liis 
client’s case, to be put into the hands of 
the advocates, to be liy them brought 
before the court, if they deem it advi- 
sable. 

In the case of wills, or administrations 
with the will annexed, that is, where the 
decease,d has left a will, but has not ap- 
pointed any executor, the executors or 
administrators are sworn to the due ex- 
ecution of the will of the deceased: and 
they make allidavit as to the amount of 
property, time of deatli, and other like 
matters. The proctor then makes a copy 
of such will or papers, and places it 
before the registrar of the court to be 
compared with the original ; the copy, 
W'hen thus compared, is returned to him 
with the probate under seal of tlie court 
attached. In cases of adniini-stratioii, he 
delivers in a formal account of the 
claims of the parties who apply for 
Ictteis of ail ministration, affidavit 

as to tin; value of the property and other 
particulars, and prays the court to decree 
letters '’f r dministration also under seal 


then delivered to the executors or ad- 
ministrators, and are their authority 
for distributing the property of the 
deceased according to his will, or, in the 
aUsence of a will, according to law. 

It is also the business of the proctor to 
obtain licences for jnarriage, on the ap- 
plication of either of the pai'ties about to 
contract such marriage, and to draw an 
allidavit in which tlie party applying for 
the licence declares that lie or she knows 
of no legal impediment to such marriage. 
It is the proctor’s duty to ex])laiii tliu 
nature of tbisairidavit to his client, who 
is then sworn to tbe truth of it before 
one of the advocates, wlio are ap- 
pointed siirrogati's, or deputies of rlr*?’ 
judge. The allidavit is then lodged* 
in the Faculty OlUci*, or ollii.-e 
the vicar-gcncral, and licence obuiiiial 
under seal : this licence remains in force 
for three months. 

'I’hc proctor in many cases has to attcsl 
the acls of bis client, and lor tliis pur- 
pose he is a[)p<)inted a notary public, hut 
his power as sucli extenils only to pro' 
feedings in his own courts, and not to 
ncral business of a notary. ’I’lio 
official title of a proctor is *• notary 
public, and one of tbeiirocurators-gcm rai, 
of the Andies Court of Cauttndmry aud- 
of the High (k)Ui’t of Admiralty.’* 

The number of the proctors is prevented 
from increasing very rapidly by the re 
strictioiis on taking “clerk apprentices;’ 
only the tliirty-lbur senior ju’oetors, aiK 
of them only such as are of live year^ 
standing in such seniority, are allown 
to take an articled clerk, and in no cas; 
to lake a s(*coiul until the first has served 
live years, and then only by pcrinissioii 
of the court. The term of articicship 
seven years, which is legally required 
on account of the notarial capacity in 
which they have to act. Notwithstand- 
ing these regulations, the number has 
materially increased. In the time 
Charle.s II. there w'ere only tliirty-f<uu’ 
procurators-general and ten sujjeriui' 
meraries. The proctors wear a gown as 
a badge of office in court, and in 
Arches a cape trimmed with ermine it 
addition ; and on certain occasions 
as upon admission or attending 
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on the first day of Term, a wig similar 
to that of a barrister. They are ex- 
empted froth serving as jurors or parish 
officers. 

The appeal from these courts is to the 
Judicial Committee of the Privy 
Council, where the proctor conducts 
the case in the same way as in the courts 
of Doctors’ (>ommons, but is obliged to 
call to his assistance a barrister, in ad- 
dition to an ecclesiastical advocate. 
There is an appeal-court held in Doc- 
sors’ ('Commons, but it ’is only for busi- 
ness preliminary to the cause being 
heard before the Ih’ivy Council. 

The courts are held in the common 
liajl of Doctors’ Commons, situated in 
(ho College, in which are the otlicial 
residences of the judges and advocates. 

The proctors have no inn, or regular 
locality, but are very inconveniently dis- 
])ersed about the narrow streets near the 
college. 

Attached to courts of the province of 
York and to the diHercut bishops’ courts 
are similar bodies of proctors, who difier 
only in trifling circumstances from those 
here described. 

I’KOCURATOR FISCAL. [Advo- 
cate:, LorI).] , 

PROFIT, one of the three parts into 
which ail that is derived from the soil by 
labour and capital is distributed, the 
other two pasts being wages and rent: 
from there three sources arise all the 
rev(*nues of the commnnity. Profit is 
%*refore the surplus which remains to the 
capitalist after he has been reimbursed 
for the wages advanced and the capital 
laid out during the process of production, 
lo cbiain this surplus is the only object 
for which capital is employed. 

^ Profits have a tendency to fall to the 
same level in all branches of industry ; 

if the ratio of profit in proportion lo 
jie capital employed be greater in one 
^au lu another, more capital will be di- 
recied to that which atlbrds the Iiighest 
^ 5 . ^^d the powers of production 
^eing increased, the supply is greater, 
prices fall, and the equilibrium of profit 

restored. When the employment of 
attended w'ith extraordinary 
"Pt ’ profits are nominally high; but 
‘ deducting the losses to which ' id 


exposed, the real profits tend to the same 
level as the ordinary rate. The pleasant- 
ness of a particular occupation may in 
duce those who pursue it to be content 
with a low rate of profit. Unless we re- 
duce profits from their apparent to their 
real value, there is no truth in the maxim 
that the rate of profit is uniform in the 
same country at the same time. 

The natural tendency of profits (whether 
arisii'.g from*capital employed in agricul- 
ture or in mannfiictnres) is to decline as 
the necessities of the population render it 
necessary to have recourse to inferior 
soils. Happily, improvements in ma- 
chinery and in the art of agriculture, 
better combinations of labour and capital, 
and greater freedom of commerce, are 
calculated to arrest this retrograde move- 
ment ; and to such sources of relief every 
highly advanced country must look as a 
means for sustaining its prosperity ; for 
whatever diminishes the necessity of rais- 
ing food from the poorer soils, tends to 
maintain the rate of profit. 

Two other causes have great influence 
upon the rate of profit, namely, wages 
and taxation. A rise in wages -will di- 
miiiish profits, unless industry becomes 
more productive ; hut if production is 
increased both may rise at the same time, 
either in the same or in difierent propor- 
tions according to circumstances. 

Taxation will diminish profits, unless 
wages fall or industry become more pro- 
ductive. Taxes on profits, when they 
fall alike upon all capital engaged in pro- 
ductive industry, are paid by the ow ners 
of capital, who have not the power of 
charging the tax upon consumers. The 
means of acciimnlalion are diminished 
w hen the profits of only certain classes of 
traders are taxed, and they would betake 
tbemselves to other occupations not taxed, 
unless they could charge the consumers 
with the tax : the tax therefore falls upon 
the consunnu’s. 

T’he effect of the competition of capi- 
talists in reducing tln^ rate of profit has 
not been much discussed by writers on 
political economy. Mr. :M‘C:unoch says : 
— “ Competition cannot affect the produc- 
tiveness of ii 'lustry, and therefore has 
nothing to do with the average rate of 
orofit,'* In reply to this assertion it has 

2 Q 2 
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been remarked {Edin, Bev., No. 142, p. 
443), that although the inferior fertility 
of newly cultivated soils be the immediate 
’Cause of the diminution of the rate of 
profit, yet it is nothing but the competi- 
tion of capitalists which drives capital to 
seek the inferior soil, and induces its 
owners to be content with a lower rate of 
profit. The capitalists who had accumu- 
lated at the old rate of profit are content 
with a new investment producing a lower 
rate, instead of consuming their savings 
unproductively. 

(Ricardo, Principles of Political Eco- 
nonit/ and Taxation^ chaps, v. and xiii. ; 
Mill, Elements of Political Economy j c. 
ii. sec. 3 ; and c. iv. sec. 6 ; McCulloch’s 
ed. of the Wealth of Nations^ note vii. ; 
The Imws of Wa<;eSi Profits^ and Bent 
investigated, by Professor Tucker, Phila- 
delphia, 1837.) 

PROHIBITION, a writ to prohibit 
a court and parties to a cause then de- 
pending before it from further proceed- 
ing in the cause. 

A writ of prohibition may issue from 
any of the three superior courts of com- 
mon law at Westminster, and also from 
each of the common-law courts of Chester 
and I.«ancaster. It is generally stated 
that a writ of prohibition may issue 
from the Court of Chancery; but the 
Court of Chancery acts by injunction 
addressed only to the parties, and does 
not interfere with the court. 

It may be addressed by any of the 
three superior courts to any other tem- 
poral court; such as the Admiralty 
Courts, to courts-martial, a court baron, 


Bench. It may be granted by any o 
the three superior common-law courts 
any spiritual court, and by the common 
law courts of Chester and Lancaster t( 
the spiritual courts within the count; 
palatine and duchy. 

The writ is grantable in all case 
where a court entertains matter no 
within its jurisdiction, or who 
though the matter is within its juris 
diction, it attempts to try by ruU* 
other than those recognised by th 
law of lOnglahd. Matter may b 
said to be not within the jurisdiction o 
a court in two senses: 1, when the snl) 
ject-matter entertained is in its naturi 
not cognizable by the court ; 2, whon 
the sui)ject-matter is in its nature coj; 
nizable by the court, but lies out of tli( 
local district where only that court lia: 
jurisdiction ; or, in the case of a cour 
whose jurisdiction is general, wdieu thi 
subject-matter lies in a local district ex 
empt from the general jurisdiction o; 
the court or where the subject-matter ol 
the cause relates to persons over whom 
the court has no jurisdiction. The sub- 
ject of prohibition comprehends the cir- 
cumstances under which it is grantable : 
the person who may obtain it, and tin 
form and incidents of the proceeding ; 
which heads belong to legal treatise's. 

If parties proceed after a writ of pro- 
hibition has been obtained and served, 
they are liable to an attachment for con- 
tempt. 

(Comyns’s Dipest : Bacon’s AhridtJ’ 
ment ; Viner’s Abridyment ; tit. “ I’rO' 
hibitioii,” 2 Inst., 599; 3 Blackstonc, 


any other inferior court in a citj- or Com., c. 7.) 

borough, to the Cinque-Ports courts, the The power of the common-law oourt> 
duchy or county palatine courts, the to issue writs of prohibition, and the 
chancery of Chester, the Stannary courts, mode in which they exercised that power, 
the Court of Honour of the hiarl-Mar- have often been the subject of great dis* 
shal, to the Commissioners of Appeals of pute between the common-law 
Excise, to any court by usurpation with- and the ecclesiastics. The ecclesiastics 
out lawful authority, or to a court whose have several times exhibited many 
authority has expired. When any one tides of grievance before the parliamen^ 
has a citation to a court out of the realm, and privy council against the common- 
a prohibition lies to prevent his answer- law judges. The most famous of these ar 
ing. It seems also that it might issue to the “ ArticuU Cleri,” exhibited by Arc ' 
the </Ourt of Exchequer and to the bishop Bancroft, in the^ name of 
Court of (’ornmon Pleas; but not to the whole clergy, in the third year ot 
Court ojf Chancery, nor is there any in- reign of James I. They are 
stance of a prohibition to the King's length by Lord Coke (2 lusU 599;» 
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a full view of the nature of the contro- 
versy between the parties, and the unani- 
mous answers of tlie judges. 

A system of law which contains so many 
rules on Prohibition is an imperlect sys- 
tem. It does not seem inconsistent with 
the best system of law that a supreme court 
should have the power in certain cases 
of prohibiting inferior courts from ex- 
ercising jurisdiction. The power liow- 
ever is most necessary in a country in 
which the law has been developed out of 
many incongruous and conflicting ele- 
ments, and there is a variety of courts, 
each of which has a separate jurisdic- 
tion, the result of which is that the supe- 
rior courts by a kind of necessity must 
sometimes interfere to prevent wrong 
being done. 

PhM ILOCUTOR. fCoN VOCATION.] 

PROMISSORY NOTE. [Exchange, 
lliLi. of; Money.] 

PROPERTY is derived, probably 
through the French language, from the 
Latin word Proprietas, whieli is used by 
Gains (ii. 89) as e<piivalent to ownership 
(dominium,) and is opposed to possession. 
[PossEssio.] The etymology of the 
word proprietas (proprius) suggests the 
notion of a thing being a man’s own, 
which general notion is contained in 
every delinition of proj)erty. A foreign 
writer defines ownership or property to 
be the right to deal with a corporeal 
thing according to a mai s pleasure, 
and to the exclusion of all other per- 
safns.’' 

Tlie definition excludes incorporeal 
things, which however are considered 
objects of property in our law, and were 
also considered as objects of property in 
the Roman law, under the general name of 
jura or jura in re ; they were considered as 
detached parts of ownership, and so op- 
posed to Dominium, a w ord which repre- 
sented the totality of the rights of owner- 
ship. rSavigny, Jbas Recht des IJesitzes, 
•dh ed., p. ifid.) 'pijjg definition also de- 
scribes property as consist! lig in a right, 
ly which word right is meant “ a let/al 
power to operate on a thing, by which it 
^ essentially distinguished from the mere 
^ssession of the thing, or the physical 
I^wer to operate upon it. Consequently 
ch a right is not established by 


the possession of the thing ; and it ia 
not lost when the possession of a thing is 
lost. Such a right can also be en- 
forced by him w ho possesses the right by 
an actio in rom against every person 
who possesses the thing, or disputes his 
right to it.” (Mackcldey, Lehrbuch des 
heiitujen Riim. Rechts, ii. p. l-oG.) This 
definition, which is characterised by more 
precision than that of Blackstone (ii. 1), 
may he adopted, wfith this limitation, that 
to deal with a corporeal thing according 
to a man s pleasure, must not be such a 
dealing as will prevent other people 
from dealing with their property at their 
pleasure. The extent of this limitation 
is very indefinite ; but such a limitation 
must be admitted as necessary. A man 
may destroy his ow n property if he likes, 
but the destruction must not be in such 
manner as to destroy any other man's 
property. By property then is here un- 
derstood that which the positive law of 
a country recognises as property, and 
for the protection or recovery of which 
it gives a remedy by legal forms against 
every person who invades the property, 
or has the possession of it. 

Austin observes (‘ An Outline of a 
(bourse of Lectures on General .liiris- 
prudence') that “ dominion, property, or 
ownership is a name liable to objection. 
For, first, it may import that the right in 
question is a right of unmeasured dura- 
tion, as well as indicate the indefinite 
extent of the purposes to which the en- 
titled person may turn the subject. Se- 
condly, it often signifies property, with 
the meaning wherein property is dis- 
tinguished from the right of possession. 
Thirdly, dominion, as taken with one of 
its significations, is exactly co-extensive 
with JUS in rem^ and applies to every 
right that is not jus in personam,'* The 
first sense of the w'ord property is ex- 
pounded by determining the quantity and 
quality of an estate as understood in 
English law. As to tlie second, posses- 
sion is of itself no right, but a bare fact, 
and its relation to rights in rem is the 
same as the physical to the legal power 
to operate on a thing. The doctrine of 
jM)ssessioii is iherefore distinct from and 
. should precede the doctrine of property, 
j The third sense of property has reference 
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to the legal modes of obtaining the pos- 
session of a thing in ^diieh a man can 
prove that he has property and a present 
right to possess. 

A complete view of property, as re- 
cognised by any given sjstern of law, 
would embrace the following heads, 
which it would be necessary to exhaust, 
in order that the view should be com- 
plete. It would embrace an enumera- 
tion of all the kinds or classes of things 
which arc objects of property : the ex- 
position of the greatest amount of power 
over such tilings as are objects of pro- 
perty, whicli a man can legally exorcise 
— ami connected with this, the different 
parts or portions into which the totality 
of the right of property may be divided 
or conceived to be divided : the modes 
in which property is legally transferred 
from one person to another, that is, ac- 
quired and lost: the capacity of parti- 
cular classes of persons to acquire and 
transfer property as above iiiulerstood ; 
or, to tiike the other view of this divi- 
sion, an enumeration of persons who 
labour under legal incapacities os to tlie 
acquisition and loss of property. 

The general division of property in 
the English law is into Things Real and 
Things Personal, the incidents to which 
are in many respects different in the 
system of English law. 

Things Real are compreliciuled under 
the terms of Lands, 'Tenernents, and 
Hereditaments. The word Heredita- 
ments is the most comprehensive of 
these terms, because it comprehends 
every thing which may be an object of 
inheritance, both Things Real, and also 
some Personal Things, such as heirlooms, 
which are objects of inheritance. 

Hereditaments are divided into Things 
Corporeal and Incorporeal. A Corpo- 
real Hereditament is land, in the legal 
sense of the term. An Incorporeal 
Hereditament is defined by Blackstone 
to be “ a right issuing out of a tiling cor- 
porate (corporeal), whether real or per- 
sonal, or concerning or annexed to, or 
ex^rciseable within the same." Perhaps 
the definitiim is not quite exact, and it 
would not be easy to make an exact de- 
finition. The Things Incorporeal of the 
English law correspond in their general 


character to the Res Incorporales of the 
Roman Law, one distinguishing charac- 
ter of which is that they are incapable of 
tradition or delivery (Gains, ii. 28): 
the Res Corporales of the Roman I^aw 
are things whicli are capable of tradition, 
whether moveable, as a liorse, or im- 
moveable, as a house. Thc^ Incorporeal 
hereditaments enumerated by Blackstone 
are, Advowsous, Tithes, Commons, 
Ways, Olfices, Dignities, Franchises, 
Corodies or Pensions, Annuities, and 
Rents. 

The interest whicli a man can liavc in 
any land, tenement, or hereditainent, is 
called an Estate ; and this word com- 
prises the gre-atest amount of power and 
enjoyment, both as to lime and manner, 
which a man can legally have over and 
in any of tlio tliree tilings just enume- 
rated, as well as the smallest legal 
ainouut of sueli power and enjoyment: 
it also comprises, under the notion of 
time, the detenu inalion of the period 
wlieu his power and enjoyment shall 
commence, as well as wlieu they shall 
cease. [Estatk.] 

With reference to an estate, the time 
during which the right of enjoyment 
continues is usually expressed by llie 
term Quantity of Estate. The manner 
ill which the enjoyment is to be exercised 
during this time is often expressed hy 
the term Quality of Estate; thus a man 
may enjoy an estate solely or in joint- 
tenancy. 

A person may have the estate both as 
to quantity and quality in the seiii^e 
above explained, either with or without 
the right to the beneficial enjoyment. 
The person who has merely the Estate 
in quantity and quality has tlie bar*? 
legal Estate. He who has not the rigid 
to the Estate in quantity and ijualit}, 
above explained, but merely to the en- 
joyment of such estate, while the other 
has not, is said to have the equitable 
estate. The term quality of estate nngW 
be used to express this equitable interest, 
but inasmuch as we want a word to ex- 
press the manner and mode of eujoyi^^fe 
an estate as distinct from the time 
enjoyment, and as quality is tlio 
used to express that maimer and moa » 
it must not be used in a different stmsc. 
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It lias been said that this distinction 
between legal and beneficial or equitable 
property is peculiar to the English law. 
(^Lord Mansfield, I T. R., 750, n.) But 
tliese two kinds of property existed in the 
Jionian law, and the theory of the division 
of oM iiership or property into Quiritarian 
or legal, and bonitarian, beneficial, or 
equitable, was fully developed. Its ori- 
gin ill the Roman law is not certain ; hut 
it is a probable conjecture that its origin 
so far resembled tlie origin of the like 
division in English law, that it wuis due 
to the attempt to get rid of the difficulties 
attending the alii'iiation of property by 
the old legal forms. “There is,*^ says 
Gains (il. 4(J), “among other nations 
(peregrini) only one kind of ownership 
or property (dominiunO, so that a man is 
eitlier ow'in'!’ or not; and it was the same 
in the old l?{*mfiii law, for a man was 
cither owner ‘ex jure qiiiritium,’ or he 
was not. But ownership was afterwards 
divided, so that one man may now be 
owner of a tiling ex jure qiiiritium, and 
another may have the same thing in 
hoiiis. For if in the case of a res man- 
ciiii, 1 do not transfer it to you by inanci- 
palif), or in jure cessio, but only dediver 
it, llic thing indeed will become yours 
benellchilly nii holds'), but it will remain 
niirvj legally (ex jure <piiritlum), till you 
have acquired the property by usucapion; 
for as soon as the time of usucapion is 
completed, from that time it iiegins to be 
yours in full ownership (pleno jure), that 
the thing begins to be your.s both in 
bonis and in jure, just as if it bad hvn 
transferred by manci patio or in jure 
cessio.” 'Fbis passage seems to suggest a 
conjecture as to the origin of the distinc- 
tion between legal and equitable property 
^'hich 'Nvas of so much importance in 
Roman law. The distinction between 
Ihe two kinds of ownership or property 
as clearly marked as in our sy.stem, 
Ihough it was not applied to all the pur- 
poses to \vhich this divided double 
Ownership is applied in our system. 

. of the modes in which property 

IS legally transferred from mv* person to 
another, and of the legal capacity of per- 
sons to transfer and acquire estates in 
ands and tenements, belongs to legal 


Personal Property is not sufficiently 
described by the term “moveables,” for 
certain estates in land are personal pro- 
perty, and are comprehended under the 
term Chattels Real. [Chattels.] Terms 
for years are an example of chattels real ; 
and they pass together with the rest of a 
man’s personal estate to the executor, the 
universal successor. Chattels Personal 
are all other personal property, and are 
said by Blackstone “ to be properly and 
strictly speaking things moveable^ which 
may be annexed to or attendant on the 
person of the owTier, and carried about 
with him from one part of the world to 
another. Such are animals, household 
stuffi, money, jewels, coin, garments, and 
everything else that can properly be put 
in motion, and transferred from place to 
place.” Personal property as thus de- 
fined corresponds to the mobilia or res 
mobiles of the Rwnan law ; but this is a 
very inadequate description of personal 
property as recognised by the lOnglish 
law. And herein we first perceive the 
greater certainty and distinctness of the 
law relating to real pn^perty compared 
with the lavr relating to chattels; the 
things wliich can be tlie objects of real 
property are defineable, as >vell as the 
estates that can be had in them; the 
things that can be the objects of personal 
property are banlly determinable, and 
the estates, or more properly the interests, 
which a man may have in them, arc 
[lerhaps also loss determinate. As cx- 
ainjdes of objects of personal property, 
which in no way come within Black- 
stone’s description, wo may instance pa- 
tent-rights and copyrights, wdiich are 
things ineorjiorcal, though not heredita- 
ments, and are the objects of property in 
a sense. 

A quantity of stock in the public funds 
is not money, though often talked of as 
such, but still it is property in a sense 
for it is a legal right to a perpetual an- 
nuity paid by tlie State, and it is a thing 
that can be bought and sold. Even debts 
due to a testator or intestate are con- 
sidered as prop(*rty with respect to probate 
and letters of administration; still they 
are not cxpr« sed by the term goods and 
chattels in the letters of administration, 
but by the term “credits,” for as debts 
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are not the property of a man to whom 
they are due, until he gets them, so they 
cannot become property simply because 
he happens to die. 

The system of the English law as to 
the nature of property is peculiar, and the 
modes in which it can be acquired and 
transferred are also in many respects pe- 
culiar, especially in the case of Real 
Estate. The discussion of tliese matters 
properly belongs to legal treatises. 

Property in ("battels may, like property 
in Things Real, vary as to quantity and 
quality of interest, though things personal 
are not capable of such extended and 
various modifications, analogous to estates, 
as things real are. As to quantity, that 
is, duration, a man may have the use of a 
personal thing for life, and anotlier may 
have the absolute property in it after his 
death. As to quality, persons may own 
a thing personal as joint tenants and as 
tenants in common. There is an equi- 
table property in chattels as well as in 
things real. Monej^, for instance, is oftcui 
paid to a trustee, in order that he may 
give the interest of it to one person for 
life, and after his death pay the money to 
another. The trustee, so long as he 
holds the money, has the lepl property 
in the money, and in the thing in which 
the money is invested. A legatee has 
only an equitable interest, even in a spe- 
cific legacy, after his testator’s wdll is 
proved, until the executor gives the 
thing to him, or in some clear way ad- 
mits his right to it. 

Property in a thing must not be con- 
founded with a faculty or power to dis- 
po.se of the thing in certain ways. A 
man may have a power to do a certain 
act with reference to property, without 
having any property in the thing ; or he 
may have a property in the thing of 
a limited quantity, and also a power 
to dispose of the thing in a certain w’ay. 
Thus a tenant for life, who has only a 
limited property in land, may have a 
power given t(> him to make leases, 
subject to certain conditions, of the pro- 
perty of which he is tenant for life. 

The property which is called copyright 
or ptent is not strictly property. It 
coDsists in a pov/er to do certain acts, as 
to produce «md sell a certain work or 


print or machine; and the power or 
faculty is made effective by the duty im- 
posed on everybody else of abstaining 
from making and selling such things. 
The things that are produced by virtue 
of such a power are objects of property, 
but the copyright or patent riglit is 
merely a power or faculty which is given 
exclusively to a determinate person or 
persons for a determinate time. 

The notion of property is universal, 
though the particular rules as to property 
vary in difierent countries. Society rests 
on two things chiefly, marriage and tlie 
notion of property. The notion of mar- 
riage varies in difierent countries, but 
there is perhaps no set of people among 
whom it does not exist in some form. 
It is the foundation of the notion of a 
family, an essential element of a Stale. 
In fact the notion of marriage implies a 
species of property, which consists in the 
exclusive dominion M liich a man thereby 
obtains over a woman’s person, and over 
the children wliich are the fruit of their 
union. A community of women is a 
thing as impossible as a community of 
property, to which tl)e mass of maukind 
have an invincible repugnance founded 
on the natural desire of man to appropriate 
things to his own use. Fixed rules then 
for the acquisition and maintenance of 
\ property are essential to the existence of 
society and of government : w ithout such 
rules there would be anarchy. Th(/'=e 
who are sufieriiig from abject poverty, 
and those who wish to enjoy witlnait 
labour, may not recognise the necessity 
of these fixed rules: they have often a 
vague notion that they w ould gain some- 
thing by the destruction of all existing 
appropriations of the wealth of society. 
But all or nearly all who have any pro- 
perty cannot fail to see that tlicy would 
certainly lose something by such a change 
and might gain nothing. Those who 
see still more clearly into the nature of 
human society, know that there can be 
no increase of the national wealth, of 
which all industrious people receive a 
share, if those who labour are not 
secured in the enjoyment of that which 
they obtain by their labour.^ The enor 
mous disparities which exist in inost 
countries between the wealth of those 
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who have more than they can use and the 
pittance of the great mass who live by 
their daily toil, often make even reflecting 
people for a moment imagine that things 
might be better 'arranged. But careful 
consideration finally establishes a general 
conviction that hard and stern as the laws 
are which punish all infringement of 
the rights of property, they are absolutely 
essential to the existence and well-being 
of society. The degree of the penalties 
and punisliiuents which are inflicted on 
those w'ho br(‘ak the rules which guard 
each man’s property, may often be ex- 
cessive, and property may be better main- 
tained by moderate than by excessive 
punishment. Hut all experience and all 
sound reason eoiiibine to prove that the 
niaintenaiiee of the most unbounded 
wealth that an individual can acquire is 
as much the interest of every member of 
society as the maintenance to the poorest 
man of bis daily earnings. No limits 
can consistently with the general interest 
he place^l on a man’s power to acquire 
property by the employment of bis capitiil, 
his industry, and his skill. Some limits 
may be properly put, but it is very difii- 
ciilt to say what they should be, on his 
l)ower of giving that which he has ac- 
quired, and on his power of making dis- 
positions of it whicli shall extend beyond 
his own life [Primookniture.] 
PROPERTY TAX, [Tax.J 
PROROCx ATION. [Parli ament.] 
PROSTITUTION. The history of 
prostitution would make a curious chap- 
ter in the history of society. It appears 
that in all countries and in all ages thcie 
have been women who h;ive prostituted 
their bodies for hire. The' practice has 
’''tewed in very different lights in 
dinerent countries, but probably in all 
t^ouiitrics it has been attended witli a cer- 
tain degree of infamy. 

As marriage and the formation of a 
amily are the foundation of all society, 
‘ttiytUnig which checks marriage or en- 
tourages promiscuous intercpursi . inu:.t 
^ considered as opposed to the general 
m crest. But prostitution in some form 
•ir,i a probalily always exist; 

bo ^^yoct of good government should 
iMo regulations, If any, as 

y reduce it to the least amount. There 


is a difference between concubinage, or 
the regular cohabitation of unmarried per- 
sons, and that promiscuous intercourse 
which is fornication. Concubinage may 
externally appear a marriage, and the 
evil to society from bad example or dis- 
orderly conduct may be entirely absent, 
though there are reasons enough why it 
may often offend against good order and 
decency. The main disadvantage of con- 
cubinage in a political view is that the 
woman is dcpnved of all those rights to 
which marriage entitles her, and the chil- 
dren are exposed to neglect. It is, how- 
ever, a thing which is best left to the 
control of positive morality. If the posi- 
tive morality of any given society dis- 
countenances it, that is a sufficient check : 
if the positive morality looks on it as a 
matter of indifference, legislative enact- 
ments will be ineffectual. 

The same principles do not apply to 
prostitution. The laws of all well regu- 
lated societies should interfere so far at 
least' as to prevent open indecency and 
check any disturbance which may be 
caused in bouses to whicIi persons resort 
for fornication. But here also tlic posi- 
tive morality of socii*ty wdll be the 
strongest check, w’hen the positive mo- 
rality of the mass is opposed to the irregu- 
lar coiincction of the sexes. The practice of 
licensing prostitutes and subjecting them 
immediately to the control of the police 
is at least a matter of doubtful policy. 
Where it has long existed, there may be 
reasons for continuing this system ; but 
there are weighty reasons against intro- 
ducing it into any society where it has 
not been long established. 

The most efficient check to prostitution 
will be the improvement of the early 
education of females of the poorer classes^ 
from among wlioin the great mass of 
prostitutes come. The solicitation of 
chastity proceeds from the male, and the 
temptation is monejy, which giws a wo- 
man the hope of living without labour 
and of indulging in dress and other things 
which her station in life does not allow 
her. The immediate inducements which 
lead women to surrender their chastity 
are no doubt as numerous and various aR 
their couditiou and dispositions. But the 
temptation of money operating upon po- 
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verty and on the ignorance and inexpe- 
rience of young women is certainly the 
most powerful of the caases of seduction. 
Those who would direct tlieir efforts to- 
wards diminishing an evil which can 
never be entirely removed will succeed 
best by attempting to remove the main 
causes of it ; by supporting every measure 
which will give to the labouring classes 
better wages, and secure to them a better 
and more practical education than they 
now receive. 

As the solicitation of a woman’s 
chastity proceeds from tlic male, whose 
passions are generally much stronger, 
seduction and its usual consequence, 
prostitution, w'ould he most effectually 
checked by operating upon the propiui- 
sities of the male. But it is not easy to 
suggest any efficient mode of doing this. 
All good education will contrilmte to this 
end by forming men to habits of greater 
self-control, and accustoming them to view 
the consefpieiices to tiie whole of society 
as well as to themselves of every act of 
their lives. 

The English law 1ms few regulations 
on this subject, and it is very doubtful if 
any good would be effected by additional 
legislation. Brothels, or bawdy-houses, 
wliich is the name of houses kept for the 
resort of men and women, are common 
nuisances ; and piu’sons who k(*ep such 
houses arc punishable by fine and im- 
prisonment. Eornication itself is an ille- 
gal act ; and it is also punishable in the 
spiritual courts : but these courts perhaps 
seldom take eognizance of fornication 
now, except in the ca.se of clergymen of 
the established church. Indited, the prac- 
tice of punishing fornication as such, 
either in courts of common law or the 
spiritual courts, is now fallen into disuse: 
the indecency or disorderly conduct with 
which it may be accompanied is punished. 
The positive morality of society is now 
the chief check upon fornication, and a 
check as efficient as any legislative pro- 
vision probably would be. Some recent 
attempts to legislate further on this sub- 
ject only show the ignorance of those who 
think that because a law is made it will 
lor that rt as* )n be efficient. 

PROTEST. [Parliament ; Lords, 
HousBoifi Peers op the Realm.] 


PROTEST. [Exchange, Bill of.] 

PROTESTANT, a general term com- 
prehending all those who profess Chris- 
tianity, and are not in the communion of 
the (Church of Rome. There is a great 
variety of opinion among the persons 
thus separated, in points of faith, church 
order, and discipline, but this term com- 
prehends them all. 

The term originated in Germany. At 
the diet at Spire, in 1520, decrees had 
been passed which were so far favour- 
able to the progress of the Keforniation 
tliat they forbade any peculiar measures 
against it. The consequence w'as tliat 
the spirit of reformatiim gained strength, 
and spread itself more extensively in 
Germany. Then arose also cotumo- 
tions whieli were attributed to the re- 
formed and to the spirit kindled by 
them. Botli the pope and the emperor 
looked w’ith increasing alarm on the 
asp(*ct of allairs ; and at anotlier diet, 
held at the same place in 1.520, the em- 
peror directed an imperial brief to the 
persons assembled, to the effect that he 
had forbidden all innovation, and pro- 
scribed the innovators in matters of re- 
ligion, who had notwithstanding in- 
creased since the decrees of 1.526, l*ut 
that now, by virtue of the full powers in- 
herent in him, he annulled those decrees 
as contrary to his int(*ntious. The per- 
emptory tone of these letters alurnied tlic 
persons who 'were present at the diet; 
and particularly the elector of Saxony is 
reported to have said to his son that no 
former emperor liad used such lunguagc, 
and that lie ought to be informi^d tint 
their rights w(.‘re more ancient than the 
elevation of his family. 

This strong, measure of the emperor 
liad also the effect of uniting, at least on 
this point, the two great seetions of the 
German reformers, the Lutlnnains and 
the Sacramentarians, of whom Zuinglins 
was the head. However, the party op- 
posed to the Reformation was^ the 
stronger, and the emperor’s briel re- 
ceived the sanction of the diet. Upon 
bis the reformers declared that this wa 
not a business of policy or 
ntercsts, with respect to wbicli tney 
were ready to submit to the will o 
majority, but it affected the interests 
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couscieiice and futurity. On this and 
other grounds they founded a protest, 
which was delivered in on the 13th day 
of April, but refused by the rest of the 
diet. A second protest, larger than the 
former, was presented on the succeeding 
day. The prince.s and tin; cities who 
favoured the Reformation joined in it, and 
thenceforth it became usual to call the 
re formers Prot est ants. 

It is often found that a particular oc- 
casion leads to tlie construction of a name 
for a religious party, which becomes ex- 
tended, as in this instance, to parties 
who liave no immediate connection with 
the particular incident, or interest in the 
question with which it is connected. The 
term Protestant in fact seems to have as 
much to do with the constitution of the 
(h'rnianic confederacy as with the prin- 
ciples of the Reformation ; and cerhiinly 
neither England nor Scotlaml had any 
tiling to do with the proceedings of the 
emperor or with the diet of Spire. The 
term Iteformed Church might seem to 
desigiiaUi the church of hhigland or the 
cliuieli of iicotland more appropriately 
than the Protestant ehurch. 

PllOVINCnAL COUKTS, [Koclk- 
SlASTU.Vn UoUKTS, p. 802.] 

PROVOST, a term having its origin 
apparently in the Latin pncpositiis, which 
denotes the chief of any society, body, or 
eoimniUiity. In France the correspond- 
ing word prevut approaches nearer the 
original form. In that country it is ap- 
I^icd to tlic persons w'ho discharge the 
timetions of many different offices, but in 
England it i.s rarely used : we believe the 
only instances are tlfose of the head.s ot 
certain colleges, as Eton, King's C'oUcge 
(Cambridge), &c. Hut in Scotland it is 
used to designate the chief oliicer in cities, 
as the provost of Edinburgh (U’ of Glas- 
gow, where iu England the same officer 
IS called the mayor. 

PROV OST-M ARSH AL, a term adopt- 
ed from the French, who call an officer 
with similar functions, the prevut de^ 
marcchaux de France, or at least did so 
before the Revolution. Tl:e Englisli 
provost-inarshai is attached to the army, 
ills duty being to attend to offences com- 
iiiuted against military lUscipVuie, to seiae 
and secure deserters and other crinu: lals. 


to restrain the soldiery from pilfering 
and rapine, to take measures for bringing 
offenders to punishment, and to see to the 
execution of the sentences passed upon 
them. 

PROXY. [Loiius, IIorsE oi’; Par- 
liament; Peers of the Realm.] 

PUBLIC HEALTH. [Towns, 
Hkai.th of.] 

PUBLIC PROSECUTOR. [Advo- 
cate, Loud.] 

PUFFERS. [Auction.] 

PUNISHMENT. The verb to punish 
(whence the noim substantive puinshmcnt) 
is formed from the French punir, accord- 
ing to the same analogy as furnish is 
formed t'vom fournir, tarnish from ternir, 
finish from Jinir, &c. The French punir 
is derived from the Latin punire, anciently 
panire, which is connected with pama 
and the Greek poine {Troiuri). Poinc sig- 
nified a pecuniary satisfaction for an 
offence, similar to the irergeld of the 
German codes : pwmi had doubtless 
originally a similar sense; but in the 
Latin classical writers its meaning is 
equivalent to that of onr word punish^ 
ment. 

Punishment may be inflicted on men 
by a siipeniatural being or by men ; and 
it may be inflicted on them cither in the 
present life, or in the existence w'hich 
commences after death. Punishment may 
likew ise be inflicted by men on the more 
intelligent and useful species of animals, 
such as horses and ilogs. In the follow- 
ing remarks, we confine ourselves to 
punishment inflicted by man on man. 

The original idea of punishment was, 
pain inflicted on or endured by a person 
as a satisfaction or atonement by him for 
some oflence which he had committed. 
(Grimm, Deutsche Pechtsaltcrthi/mer, p.^ 
040.) According to this conception of 
punishment, it appeared to be just that a 
person should suffer the same amount of 
pain which he had inflicted on others by 
his offence; and hence the origin of the 
retaliatory priiicijile of punishment, or 
the lex talionis. This principle is of 
great antiquity, and is probably the 
earliest idea which all nations have 
formed conc(‘’'ning the nature of punish- 
ment. It occurs among the early Greeks, 
and was attributed by them to their 



PUNISHMENT. 


PUNISHMENT. 


L 604 ] 


mythical prince and judge of Hades, 
linadamanthys. They embodied it in 
the following proverbial verse : — 

it xt Trec^oiTCi x yevaira, 

(Aristot., Eth, Nic.y v. 8.) 

The (alio was also recognized in the 
Twelve Tables of Rome {Inst.y iv. 4, 6 7), 
and upon it was founded the well-known 
provision of the Mosaic law, “ an eye for 
an eye, and a tooth for a tooth a maxim 
which is condemned by tlie Christian 
morality. {Afatth.^ v. 88-40 ; and Mi- 
chaelis, Commentaries on the Laws of 
Afoses, vol. iii. art 240-2). 

The infliction of pain for the purpose 
of exacting a satisfaction for an offence 
committed is vemjeancey and punishment 
inflicted for this purpose is vindictiee. 

By degrees it was perceived that the 
infliction of pain for a vindictive purpose 
is not consistent with justice and utility, 
or with the spirit of the Christian ethics ; 
and that the proper end of punishment 
is not to avenge past, but to prevent 
future offimoes, (Puffendorf s Droit de 
Nature ef des OenSy viii. 8, J 8-13 ; Black- 
stone’s ( Commentaries, vol. iv. p. 11.) 

This end can only be attained by in- 
flicting pain on persons who have coin- 
mitted the offences ; and as this effect is 
also produced by vindictive punishment, 
vindictive punishment incidentally tends 
to deter from the commission of offences. 
Hence Lord Bacon justly calls revenge 
a sort of wild justice. 

But inasmuch as the proper end of 
punishment is to deter from the commis- 
sion of offences, punishment inflicted on 
the vindictive principle often fails to pro- 
duce the desired purpose, and moreover 
often involves the infliction of an un- 
necessary amount of pain. All punish- 
ment is an evil, though a necessary one. 
The pain produced by the offence is one 
evil ; the pain produced by the punish- 
ment is an additional evil; though the 
latter is necessary, in order to prevent 
the recurrence of the offence. Con- 
sequently a penal system ought to aim at 
economizing pain, by diffusing the largest 
amount of salutary terror, and thereby 
deterring as much as possible from crimes, 
at the smallest expense of punishments 
actually uutlicted ; or (as the idea is con- , 


cisely expressed by Cicero), “ ut rnetus 
ad omnes, poena ad paucos, perveniret,” 
(Pro Cluentio, c. 46.) 

It follows from what has been said, 
that it is essential to a punishment to be 
painful. Accordingly, all the kriOAvn 
punishments have involved the infliction 
of pain by different means, as death, 
mutilation of the body, flogging or beat- 
ing, privation of bodily liberty by con- 
finement of various sorts, banislimeiit, 
forced labour, privation of civil rights, 
pecuniary fine. The punishment of 
death is called capital punishment : other 
punishments are sometimes known by the 
name of secondary punishments. More- 
over, the pain ouglit to be sufficiently 
great to deter persons from coinnnttinjt 
the offence, and not greater than is 
necessary for this purpose. 

A punishment ought further to he, as 
far as tlie necessary defects of police and 
judicial procedure, will permit, eer/oui ; 
and also, as far as the differences of 
Imman nature and circumstances will 
permit, equal. 

If a punishment be painful, and the 
pain be of the proper amount, and if it 
be likewise tolerably equal and certain, it 
will be a good punishment. 

The qualities just enumerated are those 
which it is most important that a 
punishment should possess. But it is 
sometimes thought desirable that a 
punishment should possess other qualities 
than those which we have enumerated. 

1. Since the time when it lias been 
generally understood that punishment 
ought not to be inflicted on a vindictive 
principle, the deterring principle of 
punishment (which necessarily involves 
an infliction of pain) has been sometimes 
overlooked, and it has been thought that 
the end of punishment is the reformation 
of the person punished. This view of 
the nature of punishment is erroneous m 
excluding the exemplary character ot 
punishment, and thus limiting its effects 
to the persons who have committed the 
offence, instead of comprehending to® 
much larger number of persons who may 
commit it. The reformation of convicts 
who are suffering their punishment is^ 
object which ought to enter into a gooo 
penal system ; but it is of subordina*® 



PUNISHMENT. 


PUNISHMENT. 


[ 605 ] 


importance as compared with the effect 
of the punishment in deterring uncon- 
victed persons from committing similar 
offences. 

2. It is likewise sometimes thought 
that punishment is inflicted for the pur- 
pose of getting rid of offenders, or of 
rendering them physically incapable of re- 
peating their offence. Death has often 
been inflicted for this purpose ; and 
bodily disablements of various sorts have 
])een inflicted for the same end ; trans- 
portation has likewise been recommended 
on the ground of its getting rid of con- 
victs. This view of punishment errs in 
the same manner as that just examined ; 
iiiiisinuch as it is confined to the persons 
who have actually committed offences. 
If all offenders were removed to a place 
of reward, they would be got rid off, but 
not punished. The principle of getting 
rid, or confinement, for the purpose of 
protecting society against the known 
dangerous tendencies of a person, is pro- 
p(*rly applicable in the case of insane 
persons. 

A detailed account of the punishments 
which have been used in different 
nations may be found in different works 
<»u until inities and law books. See, for 
the (Ireeks, Wachsmuth's Greek Anti 
(piifies, vol. ii., part 1, p. 181: Her- 
mann's Greek Ajitiquilie.% ^ 139; for 
the Jxomans, — Ilaubold's /jincatnenta, v} 
147; for the ancient Germans and for 
Europe generally in the middle ages, — 
Hriimn’s Deutsche Rechtsaltertkumei , b. 
Vm eh. 3 : for modern France, Le Cude 
JV/.a/, liy. 1 ; and fjr England, Black- 
stone’s ComruentarieSf vol. iv. 

f he subject of Secondary Punishments 
(the principal of which are in this coun- 
try transportation and imprisonment) is 
treated under Transportation. We 
■wdl here make a few remarks on the 
subject of Capital Punishments, 

An idle question is sometimes raised 
to the right of a government to :n- 
thet death as a punishment for crimes, 
as it is also stated, as to the lawful- 
ness of capital punishment. I'hat a go- 
verninent has the power of inflicting 
R ‘ pnuishment cannot be doubted. 
«in order to determine whether that 
P® er IS rightfully exercised, it U neces' 


sary to consider whether its infliction is, 
on the whole, beneficial to the commu- 
nity. The following considerations may 
serve to determine this question respect- 
*ng any given class of crimes. Death 
s unquestionably the most formi- 
dable of all punishments; the common 
sense of mankind and the experience 
of all ages and countries bear evidence 
to this remark. Moreover, capital 
punishment effectually gets rid of the 
convict. It may he added, as subor- 
dinate considerations, that death is the 
cheapest of all punishments, and that it 
effectually solves all the difficult practi- 
cal questions which arise as to the dis- 
posal and treatment of convicted crimi- 
nals. On the other hand, capital punish- 
ment, from its severity and consequent for- 
midableness, is likely to become unpopu- 
lar ; and hence, from the unwillingness 
of judges and juries to convict for capital 
offences, and of governments to carry 
capital sentences into effect, uncertain. 
Whenever the iiiffiction of capital punish- 
ments becomes uncertoin, their efficacy 
ceases, and they ought to he mitigated. 
An imccrtain punishment is not feared, 
and consequently the pain caused by its 
actual infliction is wasted. Capital pun- 
ishments ought therefore to be deuouiiced 
only for crimes which would not be 
effectually prevented by a secondary 
punishment, and for which they are 
actually inflicted with as much con- 
stancy as the necessary defects of a judi- 
cial procedure will allow'. 

The writings on the subject of punish- 
ment, and particularly of capital punish- 
ment, are numerous. Sound opinions 
on the nature and .<jnd of punishinciit 
are contained in the w'orks of Orotius 
and Puffendorf ; but Beccaria’s well- 
known treatise first applied an en- 
lightened spirit of criticism to the 
barbarous penal system of the conti- 
nental states, but it cannot bc^ read with 
much profit at the present time, Tlie 
best systematic work on the subject is 
Bentham’s 7'hcorie drs PeincSt edited by 
Dumont. Some valuable remarks on 
the subject of punishment may likewise 
be found in the recent writings of Arch- 
bishop Wliately and others respecting 
transportation. 
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PURCHASE, 'which is corrupted from III. The parliament of that year 
the Latin word Perquisitio, is defined by which is said to have been held 'for th( 
Littleton (i. 12) to be “ the possession of honour and pleasure of God, and th< 
lauds or tenements that a man hath by amendment of the outrageous grievancei 
his deed or agreement, unto which posses- and oppressions done to the people, anc 
sion he cometh not by title of descent the relief of their estate,’ aft<‘r a genera! 
from any of his ancestors, or of his confirmation of former statutes, imniedi- 
cousins (consauguineil, but by his own ately proceeds to enact five statutes or 
deed.*’ Purchase as thus defined compre- the subject of purveyance. Thesi 
hends all the modes of acquiring property statutes confine the exercise of it to th( 
in land by deed or agreement, and not king and queen, and i)rovided that foi 
by descent: but it is not a complete de- the future ‘the heinous iiaine of pur 
scription of purchase, us now umierstood, veyor shall Ik* changed into that ol 
for it omits the mode of acquisition by buyer:* they forbid the use of force oi 
-will or testament, which however, when iiu'iiaces, and direct that where par- 
Littleton wrote, was of comparatively veyors cannot agree upon the i)riee, an 
small importance, as the power of devis- appraisement shall he made, \'c. liv- 
ing lauds did not then exist, except by I'lie provisions of these statutes are vciy 
the custom of particular places. Jilack- full, but they appear to have wholly failnl 
stone makes the following enumeration in tlieir operation, and other statutes 
of the modes of purchase — Escheat, Oe- were passed witliout eliect. Several (»i 
cupancy. Prescription, Forfeiture, and the charges against Wolsey were the cx- 
Alienation. As to escheat, there is some ercise of purveyance on his own behalf. 
diflTiculty in the cla.ssifieation, us the title (4 Inst. t);l.) In the time of Elizabetli, 
appears to be partly by descent and partly two att<*mpts were made in tlui siuno 
by purchase; and alienation is here used year by tlie ('’ommons to regulate the 
in a larger sense than that which this abuses of purveyance. The (pieeii was 
term has in the Roman law, in which it extremely indignant at this, and desired 
does not eomprehend acquisition by testa- the (’ommoiis not to interfere with her 
inent. Generally then, purchase is any prerogative. During the first parliament 
mode of acquiring lands or tenements, of James f., Ikieon, on presenting a 
except by Descent. [Dkscent.J petition to the king, delivered his famous 

PURSEit. [ Navy.] speech against purveyors, which forms a 

PURVKYAN(/E (piureijanrCf a pro- sort of compendium of the heavy charges 
viding), a prerogative formerly enjoyed made against them. Several neiiona- 
by the King of England, of purchasing tioms took place in that reign for the pur- 
provisions and other necessaries for the chase of the prerogative of purveyance, 
use of the royal household, and of em- but nothing was done. Under the Coiu- 
ploying horses and carriages in Ins ser- monwealtli it fell into disuse. Piuvcy- 
vice in preferejjoe to all other person.s, and ance was not formally abolished till attci* 
without the consent of the owners. The the Restoration. By the 12 Ch. H » 
persons who acted for the king in these c. 24, this branch of tlie prerogative was 
matters were called j)urveyors. A pri- surreiukTcd by the king, avIio received 
vilege of the same nature was also ox- in lieu of it a certain aniount payahk' eii 
ercised by many of the great lords, exciseahle liquors. Probably in the 
The parties whoso property w'as thus earlier periods of our history the exist- 
seized were entitled to a recompense ; ence* of purveyance was almost necessary 
but what they received was inadequate, for the support of the royal Jiousehoh , 
and many abu.ses were committed under especially during the progresse.s wluc i 
the pretext of purveyance. About forty were then so frequent. This seems 
statutes were pa.ssod upon the subject, almost a necessary inference from i 
many of them, like all the important i continuance in spite of so many attemp ^ 
early statuses, being a re-enactment of' to suppress it. Even after its 
those preceding. Some of the most abolition by the statute C’harlcs • 
strict occur in the 36tli year of Edward several temporary statutes were pass ; 
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and in that and the succeeding reign, for 
its partial revival on the occasion of 
royal progresses. On behalf of tlic navy 
and ordnance, a statute to that effect 
occurs as late as 11 and 12 Will. 3. 
(Camden, 388; Jlacons lKor/«, vol. vi. 
]). 3, Montagu’s edit. ; Hume’s Hist . ; 
I m. Com., 287 ; 3 hist., 82; 4c hist., 

ra.) 


Q- 

QtTAI.lFICATION. [Game Laws.] 
QUALITY OF ESTATES. [Pro- 

1'KUTY.] 

(QUANTITY OF ESTATES. [Pro- 
]'KKTY.J 

(^>1' A 1‘ANTINE. Quarantine regula- 
tions are regulations, chiefly of a restric- 
tive nature, fi)r th(‘ purpose of preventing 
the ('oinniunication from one country to 
uiiotlier of contagious di.seascs, by means 
of men, animals, goods, or letters. The 
term (juantitliue originally signified a 
period of forty days during -which a per- 
son was subject to the regulations in 
•iUestlon. The period of forty days du- 
ring -vvli'ch a widow entitled to dower 
can remain in her husband’s mansion- 
lumsi' after his d(‘ath is also ealleil, in our 
law, the widow’s (luaranliiie. (Black- 
stone’s Cuinmtntaries, vol, ii. p. 135.) 

Quarantine regulations comdst in the 
mterruption of intercourse with the coun- 
try in which a contagious disease is sup- 
posed to j)revail, and in the employment 
of certain precautionary measures re- 
specting men, animals, goods, and letters 
comiijo fi-oin or otherwise comraunicatijig 
''^dh it. Men and animals are subjected 
to a probationary confinement, and goods 
ttnd letters to a process of depuration, in 
order to ascertain that the contagious 
poison is not latent in the former ; and to 
^pol it, if it be present, in the latter. 
Quarantine regulations respectirg vien 
ttud animals are therefore founded on the 
assumption that the contagious poison, 
a ter having been taken into the oonstitu- 
jou of a man or an animal, may remain 
orinant in it for a certmn time, and that 
-eclusion of a certain duration is aeces- 
"•* y in order to allow the (Usease lim t, to 


show itself, or to afford a certainty that 
the disease is not latent. Quarantine 
regulations respecting goods and letters 
arc founded on the assumption that the 
contagious poison may he contained in 
goods and letters, and transmitted from 
them so as to communicate the disease to 
men. 

The country from which the introduc- 
tion of a contagious disease is appre- 
hended, may either be conterminous with 
the country which establislics the qua- 
rantine regulations, or may he divided 
from it by the sea. Accordingly qua- 
rantine lines may either be drawn round 
a coast, as is the case in France, Italy, 
and Greece, with respect to the Levant, 
or they may be drawn along a land 
frontier, as on the frontier between Aus- 
tria and Servia and Wallachia. 

The contagious diseases which (jua- 
rantine regulations are intended to guard 
against are plague and yellow-fever, and 
latterly cholera. 

The principal disease, with reference 
to quarantine regulations, is the phujne ff 
the J.ecanl; and in practice quarantine 
regulations are of little importance ex- 
cept with respect to the intercourse by 
land and sea with Turkey, Asia Minor, 
and Egypt, and some other of the Mo- 
hamnu'daii countries bordering on the 
Mediterranean. 

The disease styled plague, although 
formerly prevalent over the whole of 
Europe, is now nearly contined to the Le- 
vant; but its symptoms, morbid changes, 
history, and mode of propagation, bear 
so close a resemblance to those of the 
malignant t\phus of this country, tliat it 
is difficult to regard them olherwLsc than 
as different types of the same disease. 
The plague of the Levant appears like- 
wise to be generated by the same causes 
which generate typhus in this country, 
namely, filthy, crowded and ill-ventilated 
dwellings, want of personal cleanliness, 
defective drainage, and insufficient or un- 
wliolesome food. We believe it to be 
certain that, w hen the disaise has been 
thus generated, it may, particularly under 
the influence of any of the causes which 
originally prod’ ced it, be communicated 
from one person to another. It seems 
likewise that its communication from one 
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Mrson to another is promoted not only by 
filth, want of ventilation, and the other 
usual accompaniments of squalid po- 
verty, but also by certain atmospheric 
causes, such as a certain state of heat, 
moisture, &c., respectinj' which we are as 
yet imperfectly informed. The plague 
therefore is both epidemic and contagious; 
tliat is to say, it may either be generated 
by local causes, which simultaneously 
atfect a large number of the inhabitants 
of a country, or it may be communicated 
directly from one person to another. 
Where a disease is both epidemic and 
contagious, it is difficult to determine 
what proportion of the cases of it are due 
to local causes and what pro|X)rtion to 
contagion. The analogy of typhus in 
this country would lead us to believe that 
the number of cases of plague in the 
plague countries produced by contagion is 
small as compared with the number pro- 
duced by local causes. The invisible 
nature of the ordinary causes of plague 
and other epidemic diseases, and the sim- 
ultaneous seizure of many persons in the 
same district, the same street, or the same 
house, have naturally led to the belief 
that the disease is in every case communi- 
cated from one person to anotlier; ac- 
cording to the fallacy ingeniously exposetl 
by Dr. Radcliffe, who, on being asked 
his opinion respecting the contagiousness 
of epidemic diseases, answered : “If you 
and I arc exposed to the rain, we shall 
both be wet ; but it does not follow that 
we shall wet one another."* 

This view of the ordinary causes of 
plague is likewise confirmed by the un- 
doubted fact that the poor are the chief 
sufferers by it, and that it prevails most 
in the filthiest and worst quarters of 
towns. 

From the fact of the plague prevailing 
principally among the poor, and rarely 
attacking the rich, it may be inferred 
either that the plague is produced ex- 
clusively by the filth, crowding, and bad 
food to which the poor are subject ; or 
that if it be contagious, the contagion docs 
not in general take effect upon the in- 
habitants of spacious and well venti- 
lated houses, who are clean in their 
persons, orderly in their habits, and 
lave a sufficient supply of wholesome 


food. We see that diseases which ap- 
pear to be contagious under nearly all 
circumstances, prevail equally among 
the rich and poor; and that none of 
the physical advantages possessed by tlie 
latter afford any security against it. 
Thus, before the introduction of vaccina- 
tion, small-pox was equally destructive to 
persons of all ranks in society ; and the 
contagious diseases which attack chib 
dren, as measles and hooping-cough, 
make no distinction between the chil- 
dren of the rich and the poor. 

There seems to ns to be no reasonable 
doubt that the plague is contagious— in 
other words, that it can be communicated 
directly from one person to another — pro- 
vided there be circumstances favourable 
to its transmission. A quarantine for 
persons may therefore be expedient for 
countries where the spread of the plague, 
supposing it to be introduced, is not im- 
probable. The duration of this iiuaran- 
tinc ought to depend upon the time 
during which the disease may be latent 
in a person who has taken it by conta- 
gion or otherwise. 

Since the plague is a peculiarly 
malignant and destructive fever, and 
runs its course with a rapidity fiir 
greater tlian typhus, there seems a fair 
ground for concluding that its poison 
would not be long latent in the human 
body. The answers to the protomedico 
of Malta respecting tlic plague in Malta 
of 1813, shite that “the periods at which 
the disease made its appearance in differ- 
ent individuals after communication 
were various. It was generally from 
the third to the sixth day; sometimes 
longer, even to the fourteenth day, but 
not latter,*’ (Dr. Maclean, On Epidemic 
and Pestilential Disea^eSy vol. ii. p. 

M. Segur Dupeyron, the secretary of tho 
Council of Health in France, states, ii* 
in his Report on Quarantine to the Minis- 
ter of Commerce (May, 1834), that “ the 
physicians who have made a close study 
of the plague are pretty generally ot 
opinion that its poison cannot be latent 
in the human body more than fifteen 

days; and the cases of plague introducea 
into the lazarettoes confirm this opinion 
(p. 48). We believe that the cases oi 
plague which have of late years occurrea 
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in the lazarettoes of Valletta, Marseille, 
and Leghorn have broken out either at 
sea or shortly after the ship's arrival. 
When the line of French steamers was 
first established, in 1837, between Mar- 
seille and the Levant, it was arranged 
that the steamers coming from the 
J^evant should perform their quarantine 
at Marseille. Jlut in consequence of 
several cases of plague having broken 
out on board the steamers before they 
could reach Marseille, the French go- 
verinnent decided that they should per- 
forin their quarantine at the nearest 
practicable station, namely Malta. 

It is commonly assumed that actual or 
nearly actual contact is necessary in 
order to communicate the plague. “ All 
measures against the plague (says M. de 
S('giir Dup(*yron) are founded on the 
opinion that, except within a very small 
distance from the body, contact alone 
can give the disease. Consequently 
goods taken from ships with ditl'erent 
bills of health are often placed in the 
same warehouse ; and physicians who 
have visited plague-patients, without 
having touched them, are not put in 
quarantine, and are permitted to go about 
immediately after their visit” (p. 7(i>. 
We believe the idea that actual contact is 
necessary for the communication of the 
plague to be utterly erroneous ; and we 
ent<*rtain no doubt that under circum- 
stances favourable to its communication, 
J^uch as fil^, crowding, and want of 
■Ventilation, the poison of the plague 
might be introduced into the hninaii 
Ifidy by inspiration through the lungs. 
Wc account tor the escape of the pliysi- 
cuiiis, guardians, and others, who come 
"'^Uhin a short distance ot’ tlie plague- 
patients in lazarettoes, by the supposition 
tliat with the isolation, cleanliness, and 
good ventilation of a well-managed laza- 
^otto, the contagion of the plague is ex- 
ceedingly feeble. 

With respect to the quarantine of 
miimals, it may be remarked that, ac- 
cording to the belief commonly received 
m the Mediterranean, all living animals 
^yc capable of communicating the 
plague. Accordingly horses, asses, cattle, 
and sheep are placed in quarantine uixni 
tneir importation. There is, wc believe, 
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an blea among the Franks resident in 
the plague countries, that the horse 
cannot communicate the poison of the 
plague, but that it is frequently com- 
municated by other animals, especially 
by cats. (See Maclean, vol. i. p. 202.) 
We suspect that there is no foundation 
for the notion that plague can be com- 
municated by means of animals. 

Goods carried in shii)s or by land are 
subject to quarantine, according as they 
belong to the class of susceptible or non- 
susccptible goods. Goods which are 
supposed to be capable of containing and 
transmitting the poison of the plague 
are called susceptihle. (joods which arc 
supposed to be incapable of containing 
and transmitting the poison of the plague 
are called inmusceptible. All animal 
substances, such as wool, silk, and 
leather, and many vegetable substances, 
such as cotton, linen, and paper, are 
deemed susceptible. On the other hand, 
wooil,Tiietals, and fruits are deemed non- 
susceptible. In Venice an intermediate 
class, subject to a half quarantine, is intro- 
duced between susceptible and iionsus- 
ceptible goods (Segur Dupeyron, p. 70) ; 
but this classification appears to l)e pecu- 
liar to the Austrian dominions. All sus- 
ceptible goods are unladen in the laza- 
retto, and are there exposed to the air, 
in order to undergo a process of depura- 
tion. 

The grounds of the received distinc- 
tion between susceptible and iioiisuscep- 
tible articles must, we conceive, be alto- 
gether faneiful ; since we cannot discover 
any evidence that tlie plague lias ever 
been eommuiiicated by merchandise. 
Whenever the plague has been intro- 
duced into the lazarettoes of the Mediter- 
ranean, it has always been introduced by 
passengers or their clothes (Segui* 
Dupeyron, pp. 45-48). It may be added,, 
that persons employed in the process of 
depurating susceptible goods have never 
been knowm to catch the plague, which 
could scarcely have failed to be some- 
times the case, if the jioison of the plague 
could be transmitted through goods. 
(See answxT 28 of the Maltese Protome- 
d'lco, in Maclean, vol. ii. p. 31 ' It seems 
to he likewise supposed that some sub- 
stances are n* i only nonsusceptible, but 

2 R 
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can even nullify the poison of the plague 
in susceptible articles. “ At Trieste 
(says M. dc Segur Diipeyron), the juice 
of dried grapes is considered as a 
purifier ; and consequently currants in 
susceptible wrap})crs arc allowed to pass 
without the wrai)pers being subjected to 
any quarantine” (p. 72). 

There appears, however, to be conclu- 
sive evidence that the clothes and bed- 
ding of plague-patients have transmitted 
the plague (Dupeyron, p. 32-71). We 
believe the danger of its transmission in 
this manner to be equal to the danger of 
its traiLsmissioii by passengers. 

We are not aware of any well authen- 
ticated example of the transmission of the 
plague by means of letters. Neverthe- 
less, as paper is considered susceptil)le, 
letters coming from and passing through 
the plague countries, are opened and fu- 
migated at the lazarettoes — a process 
which is often productive of mistakes, 
delays, and other inconvenicncies. 

Every ship is furnished by the consul 
or other sanitary authority at the last 
port where it touched, with an instru- 
ment, styled a bill of health, declaring 
the state of health in tliat country. If 
the ship brings a clean bill of health, the 
passengers and goods are not subject to 
any quarantine. If she brings a foul 
bill, they are subject to <iuaraiitines of dif- 
ferent durations, according as the plague 
is known or only suspected to have ex- 
isted in the country at the ship’s depar- 
ture. On account of the prevalence of 
plague in the countries upon tlie Ix*vanf, 
they are considered as permanently in a 
state of suspicion, and no ship sailing 
from any of them is considered to bring 
a clean bill. Tlie periods or quarantine 
vary from two or tliree to forty days; 
the usual periods arc from ten to twenty 
days. 

The building in which passengers 
usually perform their quarantine, and in 
which goods are depurated, is called a 
lazaretto. The most spacious and 
best appointed hizarcttoes in the Mediter- 
ranean are those at Malta and Mar- 
seille. 

The ii stitution of quarantine origi- 
nated at Venice, in v/hich city the ex- 
jiedicnc^v of some precautions against 


the introduction of the plague was sug- 
gested by its extensive commercial rela- 
tions with the Levant. A separate hos- 
pital for persons attacked by the plague 
was established in an island near Venice, 
in ‘1403 ; and the system of isolating pas- 
sengers and depurating goods appears to 
have been introduced there about 1485. 
The system thus established in Venice 
gi-adually spread to the other Christian 
countries in the Mediterranean, and has 
been adopted to a greater or less extent, 
over all the civilised word. (See lleck- 
inami’s ‘ History of Inventions,’ art ‘ Qua- 
rantine,’ vol. ii. p. 145,) 

It is much to ha desired that the plan 
of ail inquiry, by competent medical au- 
thority, into the grounds of tlie existing 
quarantine regulations iii the Mediterra- 
nean, to be conducted under the direction 
of the chief European powers (which 
has been suggested by M. de Segur Dii- 
peyron, Dr. iiowring, and others), should 
be adopt'd. It cannot be expected that 
the causi?s of plague and the mode of its 
communication will receive any light 
from the semi-barbarians who inhabit 
the Mohammedan countries of the 
T,.evant. Moreover, (piarantine regula- 
lations cannot be changed without the 
consent of dirt’erent nations which are 
concerned in their enforcement. The 
reason why it is nece.ssary for a nation to 
adapt its (juarantiue regulations to the 
received opinions upon the subject, is ex- 
plained ill the following e.^ract from a 
paper respecting quarantine regulations 
in the Mediterranean, which m us piintcd 
the Malta ‘Government (ruzette’ of 
tiie lUtli December,! 838 : — “ ’I’lie quarau- 
tine regulations of the English coloaic? 
in the Mediterranean cannot be changed 
by the simple will of the Englisli go- 
vernment without producing incoineni* 
ences far greater than those arising h'oiii 
the existing system. If the Englisli go- 
vernment should cliango the quarautiao 
regulations of Malta and its other 
colonies in the Mediterranean without 
previously obtaining the approbatiou o 
the sanitary authorities of the neighhour- 
iug countries, the pratique graiitoa 
tho.se colonies would not be receiyiH 
elsewhere ; and all vessels coiniUo 
from any of those colonies would be su 
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jectcd to a quarantine of observation 
(from eight to fifteen days). The latter 
liability would attach to the ships of the 
royal navy as well as to the merchant 
vessels ; so that no ship of war sailing 
from Malta could communicate with any 
part of France, Italy, or Austria, with- 
out being pr(;viously subject(?tl to a qua- 
rantine of observation. Malta, in particu- 
lar, would sufter most severely by being 
unable to give an efPectual pratique to 
ships performing quarantine in the 
harbour of Valletta, and by subject- 
ing all sliips cl(‘aring out of that 
hai'bour to a quarantine of observation. 
Not only would its transit-trade be 
almost completely destroyed, but it 
would lose its importance as a (juaran- 
tirie station. Its importance as a quaran- 
tine siation is now daily growing, on ac- 
count of tlie establishment of the French 
steamers to the Levant, and the use of 
the oA erland journey to India. It would, 
hoAvewr, cease to he a <piarantiue station 
if its prat i (pie were not received by the 
Hoard of Health at Marseille, and by 
the other sanitary authorities of the 
iMcditm'ranean. In order therefim* that 
the (piaraiiiiue regulations of tlie ICnglisJi 
colonies in the Mediterranean might be 
safely altered, it would be necessary that 
the alterations should he made in concert 
with the governments of the neighbour- 
itjg Eiir()[)ean countries.” 

Tin* smail states of Italy are suspected 
(and, we lear, with just ice) of abusing 
<iuarautiiie regulations for the purpose 
of preventing commercial intercourse, 
and also for the sake of the profit to be 
made by farming out the quarantine dues. 

The heads of the English law respecting 
quarantine are contaiiu^l in the 6 (leo. 

• c. 78. Tliis Act also confers upon 
tile queen in council extensive powers 
for making quarantine regulations. A 
tall official abstract of the regulations 
osiahlished by this statute, and of the 
orders in council made undi'r it, may be 
seen in M‘Culloch’s Commrrcial J)ic- 
iioimrj/, article ‘ Quarantine.’ 
quake IMPEDIT. [Henefice, 

W^KTKE-SESSIONS. [Sessions.! 

iUEKN. qqjQ epen, which 

tised to denote muller,Jemwa, conjux, 


as well as women of the highest rank. The 
use of it to denote a princess who reigns in 
her own right, and possesses all the 
powers which belong to a male person 
who has succeeded to the kingly power 
in a state, is a modern applicatioii of the 
term. 

In England the king’s wife has some pe- 
culiar legal rights. She can purchase lands, 
and take grants from the king her hus- 
band ; she lias separate courts and officers, 
including an attorney-general and a soli- 
citor-general ; she may sue and he sued 
apart from lier husband, Iiave separate 
goods, and dispose of them by Avill. She 
pays no toll, is not subject to amercement, 
lias a share in fines made to the king for 
certain privileges, which last is called 
(pieeii’s gold. Apciently manors belong- 
ing to the crown were assigned to lier in 
dower, Imt now tlie provision for her 
is made by a parliamentary grant at the 
time of marriage. It is treason to com- 
pass or imagine tlie death of the king’s 
wife. To violate or defile her person is 
also treason, thougli she consent; and if 
she do consent, she also is guilty (if trea- 
son. It has been tlie usual practice to 
crown tile queen with tlit' same kind 
of solemnities as are used at tint I'orona- 
tioii of a king. In the case of (.’aroliiie, 
the wife of George IV., whoAvas living 
at the time apart from her husband, this 
was not dojie; but her right was most 
ably argued at tlie time by Mr. Ihougliaiu 
before tli(( privy-couiicil. 

1 f a (pieeii dowager marry a commoner, 
she does not lose her rank ; but no one, it 
is said, can marry a queen doAvager with- 
out special licence from the king. 

A (pieen regnant, or princess who has 
inherited the kingly poAV(‘r, dilVers in no 
respect from a king. | Kino.J 

Q 1 1 E K N CON 8( ) IJT. [Qi:i;en.] 

QUESTM EN. [(hrrucu w .\kj>ens.] 

QUIA EMFTOKKS. [Feudal Sys- 
tem.] 

QUI TAM ACTIONS. These have 
sometimes been called P(Apular Actions. 
A Popular Action is defined to be an 
action founded ou tlie breach of a penal 
statuhs wliicli every man may sue lor 
liinuself and the king. It is called a 
Qui tarn action from the words used in 
the process ; “ qui tarn pro domino rege 
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sequitur quam pro se ipso,’* “ who sues as 
well for our lord the king as for himself.** 
In a Qui tarn action part of the penalty 
goes to the suer or informer, and part to 
the king. A strange instance occurred in 
1844 of the legislature interfering to 
stop certain Qui tarn actions against gam- 
blers. [Ga3IING, p. 58, 59.J See also 
Informer. 

QUIT RICNT. [Rent.] 

QUORUM. [Sessions.] 


R. 


RANGER {Ran(je(ttor\ an ancient of- 
ficer in the king’s forests and parks, ap- 
pointed by patent, and enjoying certain 
fees, perquisites, and other advantages. 
Ilis duty was of three kinds: 1, to make 
daily perambulations, to see, hear, and 
inquire concerning any wrong doings in 
the limits of his bailiwick ; ‘i, to recover 
any of the beasts which liad strayed be- 
yond the limits of the forest or chase; 
and, .'}, to present all transgressions at the 
next forest court. 

RANSOM. [Aids.] 

RAPE. [Law, (Criminal.] 

RATIO, an a.ssessinent levied upon pro- 
perty. Jtates are t)f various kinds, and 
are denominated with reference to the 
objects to which they are applied. 

The nature of Church-rates is ex- 
plained under CnuRcir- Pates ; and rates 
for the relief of the poor under Poor- 
Laws. The subject of County-rates is 
explained under Coentv- Rates. There 
are also rates levied for the construction 
and repair of Sewers ; and for other pur- 
pos(?s. 

READER, READINGS. [Barris- 
ter.] 

REAL ESTATE. [Property.] 
REBELLION. [Sovereignty.] 
RE(R0IPT. In its more general and 
popular sense Receipt means a Avritten 
discharge of a debtor on the payment of 
money due. When given for sums 
greater than five pounds, it must be 
stamped. Tlie amount of the stamp duty 
varies with tl:e sums for w'hich it is given 
from ttf \0s , ; in Ireland the low'est 
Stamp is 2d, and the rates are otherwise 


different from those in Great Britain. A 
receipt, though evidence of payment, is 
not absolute proof, and this evidence may 
be rebutted by showing that it has been 
given under mistake or obtained by fraud. 
The object of requiring a stamped receipt 
is to obtain revenue, and no other. It 
is one of the many modes of taxation. 
In 1832 the revenue from receipt stamps 
amounted to 193,065/., namely: hmglaiid 
1.54,466/.; Scotland 16,344/.; Ireland 
22,254/. The amount received in Eng- 
land on eacli kind of stamp w^as as fol- 
lows : — 

At Os. 3 . £19,940 

0 6 . 31,286 

1 . 0 . 42,995 

1 6 . 22,466 

2 6 . 16,790 

4 0 , 6,939 

5 0 . .5,408 

7 6 . 4,143 

10 0 . 4,49.5 

(Impey*s Stamp Act ; 55 Geo. III. c. 
184; 3&4Wm. IV. c. 23.) 

RECEIVING STOLEN GOODS. 
[Law, Criminal.] 

KECIPROCRTY ACT. [Ships.] 
RECOGNIZANCE is an obligation of 
record, entered into before some court of 
record, or magistrate duly authorised, by 
W'hich the party entering into it (the cog- 
nizor), w hose signature is not necessary, 
acknowledges (recognizes) that he owes 
a sum of money to the king, or to some 
private individual, Avho is called tlie cog- 
nizee. '^I’his sum is named the amount of 
the recognizance. Tlie acknowledgmont 
is generally follow'cd by an undertaking 
on the part of the cognizor to do some act, 
such as to keep the peace, to pay a sum of 
money, to attend to give evidence, and 
the like. On the perfonuance of this act, 
the cognizor is discharged from his re- 
cognizance. On his default, the recogni- 
zance is forfeited, and he becomes in- 
debted absolutely to the amount of the 
recognizance. A debt on recognizance 
takes precedence of other debts, and biuds^ 
the lauds of the cognizor from the time ot 
its enrolment. If the recognizance is 
made to a private individual in the nature 
of a statute staple, for instance, he may 
on its forfeiture, by virtue of process 
ilircctod to the sheri^t obtain delivery oi 
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the lands and goods of the cognizor till 
the debt is satisfied, or proceed against 
the cognizor in an action of debt, or by 
scire facias. If the recognizance is made 
to tlie king, it was formerly, in all cases 
of forfeiture, estreated into the exchequer, 
and afterwards recovered by process from 
that court to the use of the treasury. 
lhitnow% in the cases of forfeited recogni- 
zances taken before the court of quarter- 
sessions, or justices of the peace, provision 
is made by stats. 3 Geo, IV. c. 40, and 4 
Geo. IV. c. 37, for their enrolment among 
the sessions records, and their iniinediate 
recovery by the sheriff. A list of the 
amounts, Ike. is yearly returned by the 
clerks of the peace and town-clerks for 
their districts respectively, to the lords of 
the treasury. A power of appeal by the 
cognizor against tlie forfeiture is given to 
the sessions, and the sheriff is not to levy 
on the cognizor till the appeal lias been 
decith'd. Where a recognizance has been 
estreated into the exchciiuer, that court 
may <iischarge or compound it according 
to the justice of the case. (Comyns, 
“ Uecognizance Dalton; 2 Black* 
stone, Com. ; Jhirn’s Justice.) 

UKCORD, COURTS OF. [Courts.] 
RKCORDER {liecordator)^ a judge, 
descril)ed by (.’owel as “ lie whom the 
may(’f or other magistrate of any city or 
town corporate having jurisdiction, or a 
court of record, within their precincts by 
the king’s grant, dotli associate unto him 
for his better direction in matters of jus- 
tice and proceedings according to law'.” 
The Norman term, recordvur, appears to 
have originally been applied to every 
person wdio was present at a judicial pro- 
ceeding, and to wliose remembrance or 
record of what had taken place the law 
gave credit in respect of his personal or 
ollicial weight and dignity. Of this we 
perceive a trace in the onlinary writ of 
Accedas ad Curiam, by w'hich the sheriff 
IS commanded to go to some inferior 
court (which, not being the king’s court, 
IS not a court of record), taking with him 
k>ur knights, and there to record the 
plaint, which is in that court; the re- 
membrance of the four knightly recor- 
\ eurs of what they saw existing in the 
. in obedience to the king's 

nt, being treated as equivalent to their 


actual presence at the proceeding to be 
recorded. So if the proceedings are in 
the sheriff's court, he is ordered by the 
writ of Recordari facias loquelam to 
cause the plaint to be recorded by four 
knights. And by a record of the eighth 
year of King John, we find that a judg- 
ment of battle in the court of the Arch- 
bishop of Canterbury being vouched in 
the king’s courts, four knights were sent 
to inspect the proceedings, w ho returned 
“ quoil recordati sunt.” ( Placitorvm Ab~ 
hrei'iatio, .54.) The practice of certifying 
and recording the customs of London h\j 
the mouth of the recordevy wliich is ante- 
cedent to the charters granting or recog- 
nising the practice, appears to be refer- 
rible to the same source. Where criminal 
or civil jurisdiction was exercised by 
citizens or burgesses, it would add to the 
importance of the court if its proceedings 
took place in the presence of an officer to 
whose record the superior courts would 
give credit, either iu respect of his per- 
sonal rank, as a peer or knight, or on 
account of his connection with those 
courts, as a serjeant or barrister-at-law. 

Since 1835 the duties of recorders in 
cities and boroughs enumerated in the 
schedules of the Municipal Corporations 
Act (5 Ik () Will. IV. c. 70) have been 
regulated by tlie provisions of that and of 
subsequent statutes. 

The jurisdiction of the recorder in 
places of minor importance than those 
mentioned in the schedules, is taken 
away. These Acts do not affect the city 
of Ixmdon. 

The recorder of London is a judge who 
has criminal and civil jurisdiction. He 
is also the adviser and the advocate of 
the corporation. In respect of the duties 
performed by the recorder in the assem- 
blies of the corporation, iu the courts 
of mayor and aldermen, of common 
couiieil, and of common liall, his office 
may he said to be ministerial. He is by 
charter a justice of the peace within the 
city of London, and a justice of oyer and 
terminer, and a justice of the peace, in 
the borougli of Southwark. 

The business of the mayor’s court, iu 
w'hich the recorder ordinarily presides 
alone, coiijprehends a court of equity. 
In the mayor’s court the recorder triea 
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civil causes, both according to the ordi- | 
nary course of common law and the pe- 
culiar customs of the city. The amount 
for which such actions may be brought 
is unlimited. Causes depending in the 
superior courts at Westminster for sums 
tmder 20/., writs of trial are occa- 
sionally ordered to be executed by a judge 
of a court of record in London under 
statute 3 & 4 Wm. I V. c. 42, s. 1 7. Such 
trials sometimes take place before the 
recorder, and sometimes before the judges 
of the sherifl's’ court. 

All tlie duties of a justice of the peace, 
including those of cliairman, devolve 
upon the recorder at tlie quarter and 
other sessions held at Guildhall for the 
city of London. At tlie eight sessions 
which are held in the year at Justice-hall 
in the Old Lailey for the metropolitan 
district, the recorder acts as one of the 
judges under her majesty’s commission of 
oyer and terminer, and general gaol de- 
livery. At the conclusion of each session 
he prepares a. report of every felon capi- 
tally convicted within the metropolitan 
district, for the information ;!nd conside- 
ration of the queen in council, and he 
issues his warrant for the reprieve or the 
execution of the criminals whose cases 
have been reported. • 

The fixed annual salary of the recorder 
is 1500/. Th(i Common Council have 
added 1000/. aimually to the salary of the 
present recorder, and to that of liis im- 
mediate two predecessors. Besides this, 
the recorder has fees on all cases and 
briefs which come to him from the corpo- 
ration. He is also allowed to continue 
his private practice. 

The recorder is elected by the court of 
aldermen, most eonnnonly at a special 
court held for the purpose. Any aider- 
man may put any freeman of the city in 
nomination as a candidate for the office, 
l)ut an actual contest seldom takes place.! 
The recorder elect is admitted and sw orn 
in before tlie court of aldermen. The 
appointment is during good behaviour. 
The recorder has always been a serjeant- 
at-law or a barrister. 

The recorder of London deriving his 
authority from charters, and not being 
appointed by commission (except tem- 
porarily OB uiduded with other judges in 


the commission of oyer and terminer, &c.> 
at the Old Bailey), he is not, like the 
judges of the superior courts, liable to 
dismissal by the crown upon an address 
by both Houses of Parliament. But all 
recorders may be Kcmoved for incapacity 
or misconduct by a proceeding at common 
law. 

Deputy recorders have in some in- 
stances, but not very lately, been ap- 
pointetl by the court of aldermen on the 
nomination of the recorder. ( Uepori ou 
A/ti/i icipal (Jorpuratious.) 

In cities and boroughs within the IMu- 
nicipal Coiqxirations Act, the recorder 
(who must be a barrister of not less than 
five years' standing) is a judge a]>point(‘(l 
under the sign manual by the crown du- 
ring good behaviour: he has criminal 
and civil jurisdiction within the city or 
borough, with precedence next to the 
mayor. 

Criminal jurisdiction is given to re- 
corders by the Municipal Corporations 
Act, explained by sul)sequent statute. 
The l(J5th section of that Act provides 
that the reconler shall hold once iii every 
quarter of a year, or at such otlier and 
more frecpieiit times as he shall in his 
discretion think fit, or as tlie crown shall 
think fit to direct, a court of quarter-ses- 
sion of the peace, at which the recorder 
shall sit as the sole judge, and such court 
shall be a court of record, and shall have 
cognizance of all crimes, offences, and 
matters wliatever cognizable by any court 
of (piarter-sessioii of the peace for coun- 
ties in England, provided nevcrtlicless 
that no recorder shall have powTr to make 
or levy any rate in the nature of a county- 
nite, or to grant licence to keep an ale- 
house or victualling-house, to sell excise- 
able licpiors, or to exercise any of the 
powers by that Act specially vested in the 
town-council. 

The jurisdiction of the county sessions 
extends, under 34 Edw. HI. c. 1, to the 
trying and determining of all leloines 
and misdemeanors. The commission un- 
der which county justices are appointed? 
however, directs that if any case of dilu- 
culty arise, they shall not proceed to judg- 
ment but in the presence of one of the 
justices of the courts of King^s Bench or 
Common Pleas, or of one of the justices 
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of assize ; and courts of quarter-session 
in counties have latterly treated every 
ease in 'which judgment of death 'would 
he pronounced upon conviction, as a case 
of dilllculty, and have left such cases to 
be tried at the assizes; and though no 
such direction is contained in the grant 
of the olTice of recorder or in the Munici- 
pal Cori)orations Act, it has been the 
invariable practice of recorders appointed 
under the Act to refrain from the exercise 
of jurisdiction in such cases. 

The civil jurisdiction given to re- 
corders by 5 Sc 6 Wm. IV. c. 7('), § 118, 
is to try actions of assumpsit, covenant, 
or debt, whether by speciality or by 
simple contract, and all actions of tres- 
pass or trover for taking goods or chat- 
tels, provided the sum or damages 
sought to be recovere<l do not exceed 
‘20/,, and all actions of ejectment l>etween 
landlord and tenant wherein the annual 
rent of the premises does not exceed 20/., 
and upon which no line has luieii re- 
served, with an exception of actions in 
which title to land, or to any tithe, toll, 
'market, fair, or other franchise is in 
nuestion in courts, which before the pass- 
ing of the Act had not authority to try 
actions in which such titles were in ques- 
tion. This enactment does not take 
away the more extended civil jurisdic- 
tion whicli previously existed in particu- 
lar cities and boroughs by prescription 
or by charter. 

Tlu' practice, or mode of proceeding, 
and also the course of pleading, in courts 
I of civil jurisdiction in cities and boroughs, 
are governed by rules made by the re- 
corder and allowed by three judges of 
the superior courts, 

RMCORDS, public. Records, in 

the legal sense of the term, are coiilem- 
I^oraneous statements of the proceedings 
in those courts of law which are courts 
nt record, \vritten upon rolls of parcli- 
(^^1‘itton, c. 27.) Matters en- 

lollcd among the proceedings of a 
court, 1 ) 11 1 not connected with tliose pro- 
cecaiiigs, as deeds enrolled, c\c., are not 
locords, though they are sometimes in a 
< ose sense said to be “ things recorded.” 
'il*I ‘>onsc* the term is applied to 

‘ 1 Uvilie documents prest;rved in a rc- 

Wiiiiscd rcjiository j and as such docu- 


ments cannot be conveniently removed, 
or may be wanted in several places at the 
same time, the courts of law receive in 
avidence examined copies of the contents 
of public documents so preserved, as well 
as of real records. [Courts ; Recorder.] 

We may consider that as a record 
which is thus received in the courts of 
justice. The Act, for instance, which 
abolished Henry Vlll.’s court of aug- 
mentation (of the revenues obtained from 
the suppression of the religious houses), 
declared that its records, rolls, books, 
papers, and documents, should thence- 
forth be held to be records of the court 
of exchequer; and accordingly we have 
seen many a document, originally a 
mere private memorandum, elevated to 
the dignity of a public record, on the 
sole ground of its official custody, and 
received in evidence as a record of the 
Augmentation-office. On the other hand, 
numbers of documents which were 
•riginally compiled as public records, 
having strayed from their legal re- 
pository to the liritish Museum, have 
thereby lost tlieir character of authen- 
ticity. {Proceed of the Privy 
Coiincilt vol. V. p. 4, edited by Sir 
Harris Nicolas.) 

“Our stores public records,” says 
Bishop Nicolson, “arc justly reckoned 
to excel in age, beauty, correctness, and 
authority, whatever the choicest archives 
abroad can boast of the like sort.” (Pre- 
face to the Kiujlish Historical Lihrarif.^ 
Indeed, this country is rich beyond all 
others of modem Europe in the posses- 
sion of ancient written memorials of all 
branches of its government, constitu- 
tional, judicial, parliamentary, and fiscal, 
meir.orials authenticated by all the solemn 
sanctions of authority, telling truly, 
though incidentally, tlie liistory of our 
progress as a people, and handed down 
011 unbroken series through the period of 
nearly seven centuries. The amount of 
public eare given to this subject during 
the last forty years, is shown by the ap- 
pointment oi' successive commissions and 
parliamentary committees of inquiry, by 
a cost in one shape or another amount- 
ing to little less than a million of pounds 
sterling, anl by the passing of an Act of 
Parliament designed to effect a thorough 
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change in the system of keeping and I 
using the public records. j 

The greater part of records are kept 
as rolls written on skins of parchment 
and vellum, averaging from nine to ! 
fourteen inches wide,* and about three 
feet in length. Two modes of fastening 
the skins or membranes were employed, 
that of attaching all the tops of the mem- 
branes together book wise, as is employed 
in the exchequer and courts of common 
law, whilst that of sewing eaeli mem- 
brane consecutively was adopted in the 
chancery and wardrobe. 

The material on which the record is 
WTitten is generally parchment, which, 
until the reign of Elizabeth, is extremely 
clear and well prepared. From that 
period until the present, the parchment 
gradually deteriorates, and tiic worst 
specimens are furnished in the reigns of 
George IV. and William IV, The ear- 
liest record written on paper, known to 
the writer, is of the time of Edward II. 

The handwriting of the courts, com- 
monly called court-hand, which had 
reached its perfection about the reign of 
our second Edward, dilfers materially 
from that employed in chartularics and 
monastic writings. As printing ex- 
tended, it relaxed intcfc all tlie opposites 
of uniformity, clearness, legibility, and 
beauty which it once po.ssessed. The 
ink too lost its ancient indelibility; and, 
like the parchment, both handwriting 
and ink are the lowest in character in 
the latest times : with equal care, venera- 
ble Domesday will outlive its degenerate 
descendants. 

All the great series of our records, ex- 
cept those of parliament, are written in 
Latin, the spelling of which is much ab- 
breviated, and in contractions, there can 
be little doubt, derived from Latin 
manuscripts. 

During the Commonwealth, English 
was substituted ; but soon after 
the Restoration, Latin was restored, 
and the records of the courts continued 
to be kept in Latin until abolished by 
Act of Parliament in the reign of George 
1 1. In certain branches of the Kx- 

• Tlio rolls nf the Great Wardrobe exceed 
•ighteen inelica iu width. 


chequer, I^atiii continued in use until the 
abolition of the ollices in very recent 
times. Many of oiir statutes from Kd- 
ward I. to Henry V., and the principal 
part of the rolls of parliament, are writ- 
ten in Norman French. Petitions to 
parliament continued to be presented in 
Norman French until the reign of 
Richaid 11., who.se renunciation of the 
crown is said to have been read before 
the estates of the realm at Westminster 
first in Latin and tlieii in Englisli. 
After tliis period we find English, wliieh 
had doubtless alway.s remained in use 
among the lower classes, often used in 
transactions between the people and go- 
vernment. 

At the present time, besides the offices 
for mod(*rii records attached to (;aeli 
court, we may emiiuerate the following 
repositories, with their different locali- 
ties, as containing the public records 

The Tow’(‘r, in Tliamcs-strec*t ; Chap- 
ter-House, Westminster Abbey ; Polls 
Chapel, Chancery-lane; Polls House, 
Chancery-lane ; Duchy of I..anca.ster, 
Lancaster-place, Strand ; Duchy of 
Cornwall, Somerset House ; Common 
Pleas, Carlton Ride and Wliitehall- 
^ ard ; Quecn’.s Remembrancer’s Records, 
in Carlton Ride and tow'er of Westmin- 
ster Hall ; Aiigmcntation-Otiico, Palace- 
yard, Westminster ; Pipe-Office, Somer- 
set House ; Lord-Treasurer's Remem- 
brancer, Somerset House ; Land Re- 
venue, Carlton Ride; Pell-Office, 1, 
Whitehall-yard ; Exchequer of Pleas, '1, 
Whitehall-yard ; First-Fruits Offiee, 
Temple. 

The fullest examination into the state 
of the public records which has been 
made in recent times was effected by a 
Committee of the House of ('ominons, 
in 1800, conducted by Lord Colchcstcb 
then Mr. Abbot, and the report of that 
Committee presents the most comprehen- 
sive acc(yunt which has yet appealed ot 
our public records, to which a perjod of 
forty years has added very little. Tins 
Report originated a commission for car- 
rying on the work which its aiitlnirs bad 
begun. The . Record Commission vas 
renewed six several times between the 
years 1800 and 18S1, and altogether sus- 
pended at the accession of the present 
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queen. All the several record commis- 
sions during thirty years recited, one 
after another, that “ the public records 
of the kingdom were in many offices un- 
arranged, undescribed, and iinascer- 
tiiined that they were exposed “ to era- 
sure, alteration, and embezzlement, * and 
“ were lodged in buildings incommodious 
and insecure.” The commissioners were 
directed to cause the records to be me- 
thodised, regulated, and digested,’* bound 
and secured ; to cause “ calendars and 
indexes” to be made and “ original 
papers” to be printed. The present state 
of the Record Offices affords abundant 
evidence, that the record commissioners 
interpreted their directions in an inverse 
order ; they expended the funds intrusted 
to them lather in printing records than in 
arranging or calendaring them. And it 
is an undouhted fact that not withstand- 
ing these commissions, records were 
‘■einhezzled” — and are still lodged in 
most “insecure” buildings. A full in- 
vestigation into tlie proceedings of the 
record commission was made by a Com- 
mittee of the House of Commons in 18‘h5, 
and the Report of the Committee w’as 
printed. During the last half-century 
there has been no niggard expenditure 
in respect of the public records. It is not 
c:\sy io ascertain its total amount or the 
precise appropriation of it ; but the fol- 
lowing may be received as an approxi- 
mation tof correctness : — 

Parliamentary Papers show 
that grants were made on 
behalf of the Record Com- 
mission between 1800 and 
IS.’il, to the amount of . £302,400 

hclweeii I8.‘3i and 1839 in- 
clusive . . , 125,700 

Salaries, «S:c., for the custody 
of Records . . . 120,000 

ces, estimated on an average 
of the years 1829, 1830, and 
IW, at least . , 120,000 

removals of Records, esti- 
mated at . . . 30,000 


nsh Record Commission, 

estimated at • , , 120,000 

£878,100 


Of the grants made to the record com- 
mission, by far the greater part was spent 
in printing and the expenses connected 
therewith. 

An Act was passed ( I & 2 Viet. c. 49) 
calculated to remedy effectually w'hat 
preceding efforts had in vain attempted, 
by constituting a special agency for the 
custody of the records; to the want of 
wliich and a sufficient responsibility, all 
the defects of the old system are attribu- 
table. By this Act the Master of the 
Rolls is made the guardian of the public 
records, and he has powers to appoint a 
deputy, and, in conjunction with the 
treasury, to do all that may be necessary 
in the execution of this service. The Act 
contemplates the consolidation of all the 
records, from their several unfit reposi- 
tories, into one appropriate receptacle; 
their proper arrangement and repair ; the 
preparation of calendars and indexes, 
which are more or less wanting to every 
class of records; and giving to the public 
more easy access to them. Lord Lang- 
dale, the present Master of the Rolls, to 
wliose inffuence the change of system is 
greatly due, has already brouglit the above 
Act into as full operation as circumstances 
have allowed. The old custodyship of 
most of the office^ has been superseded, 
and the offices are constituted branches of 
one central depository, the Public Record 
Office, which, until a proper building is 
ready, is at the Rolls House in Chancery 
Lane. 'I'he arrangement and repair, as 
well as the making of inventories of 
records, have been generally begun in 
most of the offices. 

Preparations are also making for a uni- 
form system of calendaring, a gigantic 
work which a century will hardly see 
completed. To select what is useful 
from the judgments of a single court, the 
Common Pleas for instance, at least 1200 
fcilesof parchment nine inches w ide must 
be patiently read tliroiigh ; and yet with- 
out the performance of this labour these 
records can scarcely be consulted. 

The principal changes w hich have been 
made for the better accommodation of 
the public may be seen in the following 
table : — 
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System before Jiily^ 1840. 




Charges for 1 

Present 


Hours of 




Office. 

Attendance. 

Search. 

Inspection 

Copy 

. System, 



of 

of 





Record. 

Record. 


Tower 

10 till 3 

10s. 

6s. 8d. 

Is. per folio 

a ' 0 

Rolls Chapel 

10 till 3 

Is. a year) 

2s. fid. ) 

."is. fid. a ) 

-C t/j c .• 


ea. name / 

ca. Roll / 

sheet I 

^ -a s 

« .^2 0 
^ a* . i: 

Chapter House 

10 till 1 

8s. 4d. ' 


Is. per folio 

Carlton Ride • 

10 till 4 

3d. a term 


cJ ^ S ^ 

(Common Pleas) . 

In term- 1 

2s. fid. in 


fid. per folio 

. c ^ 


time only 

Index 




3, Wliitehall Yard, 




ra ’’d 
^ c O > 

Common Pleas . 

No attend- 




o -IJ O ^ 

a. -a o v 

Exch. of Pleas • 

ance 

No attend- 
ance 

3d. a terai 

I 


fid. per folio! 

O' ^ 

IrS o 6 2 a 

King’s Bench (Rolls 





Oj O T! ” 

House) , 

No attend- 

2s, Od. in 



' -ii. a til c.* a. 

ance 

Index 



^ X 0 
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The best work of general reference as 
to the subjects to which the public records 
relate is the ‘ Report of tlie Select Coui- 
niittee in 1800.* 

RECRUITING is the act of raising 
men for the military or naval service. 
As to the militiiry service, recruiting is 
done by officers appointed for the pur- 
pose, who engage men by bounties to 
enter as private soldiers into particular 
regiments. The officers, commissioned 
and non-commissioned, wdiile so em- 
ployed, are said to be on the recruiting 
service ; but the actual engaging of men 
as recruits is called enlistment. The 
law’s relating to this subject have been 
already noticed. [ICnmstment.] 

Formerly private persons were al- 
lowed to enlist men for tlie army in any 
way that they might tliink best; but 
now, by a clause in the Mutiny Act, any 
person advertising or opening an office 
for recruits without authority in writing 
from the adjutant-general or the direc- 
tors of the East-India Company is liable 
to the penalty of twenty pounds. 

In order to produce uniformity in the 
system of re<*ruiting, and to ensure the 
employment of legal means only in ob- 


taining men, the supreme control of this 
branch of the military service was vested 
in the adjutant-general of the army, and 
lK)th Great Britain and Ireland were 
divided into several recruiting district*;. 
To eacli of these were appoinu d an in- 
specting field-officer ; an adjutant, whose 
duty it is to ascertain, in respect of 
stature and bodily strength, the fitness of 
any recruit for tlie service ; a paymaster; 
and a surgeon, tlie latter of w’liom is to re- 
port concerning the health of the recruit. 
IJiuler the inspecting field-officer there 
are several regimental officers who ari? 
stationed in the principal towns of the 
dillereiit recruiting districts in order 
superintend the non-commissioned of- 
ficers appointed to receive tlie applica- 
tions of the persons wdio may be desirous 
of entering the service. 

In order to procure recruits, a serjeaiit 
or other noii-cornmissioned otlit'cr mixes 
in country places, with the peasantry at 
their times of recreation ; and, in towns 
with artisans who happen to be uueiu- 
ployed, or who are dissatisfied with their 
condition; and, by address in reju'eseu • 
ing whatever may seem agreeable in 
life of a soldier, or by tbe aHureincut o 
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* a bounty, occasionally induces such per- 1 
sons to enter the service. I 

The reports concerning the fitness of j 
a recruit for military service are finally i 
submitted for approval to the inspecting 
tield'Ofiiccr of the district, except when ' 
tlie distance of the head-(piarters from 
the place where the recruit is enlisted is 
such that it would be more convenient to i 
send the hitter to the depot of the regi- i 
iiieiit to which he is to belong : in that ■ 
case the officer commanding at the 
depot is csiiecially authorised to sanction 
them. 

Officers employed on the recruiting 
service are not allowed to interfere with 
one another in the performance of their 
duties ; particularly, no one is permitted 
to use any means in order to obtain for 
his own party a man who has already 
taken steps by which he may become en- 
gaged to anotber. 

lUXyrOh, rectory. [Benefice, 
p. l.J 

KKCRJSANTS are jx'rsons who refuse 
or neglect to attend divine service on 
Sundays and holidays, according to the 
forms of the Established church. 

'fhere w'ero four classes of offenders 


not keep or teach any school, on pain of 
perpetual imprisonment. For the offimce 
of saying mass, the Popish recusant for- 
feited ‘200 marks, or 8(1. For 

the offence of wilfully hearing mass, he 
forfeited 100 marks ((Wi/. 13s. 4(1.), and 
was in cacli case subjected to a year’s im- 
prisonment. 

Popish recusants convict incurred ad- 
ditional disabilities, penalties, and for- 
feitures. They were considered as per- 
sons excommunicated : they could not 
hold any public office or employment; 
they were not allow ed to keep arms in 
their houses ; they w ere prohibited from 
coming w ithin ten miles of London, un- 
der the penalty of 100/. ; they could 
bring no action at law or suit in equity ; 

, they were not permitted to come to court, 

' under pain of lOO/., or to travel above 
five miles from home except by licence, 
upon pain of forfeiting all their goods. 
Severe penalties were imposed in respect 
of the marriage or burial of the Popish 
recusant convict, or the baptism of bis 
i child, if the ceremony was performed by 
any other than by a minister of the 
Church of England. Such a recusant, if 
a married w^oman, forfeited two-thirds of 


imdcT the statutes against recusancy : — | her dower or jointure, was disabled from 
those who absented themselves from the : being executrix or administratrix of her 
public service of tlie church from indif- | husband, and from having any part of 
fcreiice, irreligion, or dissent, were termed his goods, and she might be kept in prison, 
‘’reciisaiiis ” simply— afu?r couvictioii unless her husband redeemed her at the 
they we a* styled “recusants convict;"' rate of 10/. per month, or by the profits 
those absentees who professed the h’omau of the third part of all his lands. The 
|Jutholic religion were called “ Popish present state of the law as to recusants is 
recusants and those who had been con- given under Law, Cuijiinae, p. 217. 
dieted in a court of law of being Popish REDEMPTION, F^QLJITY OF, 
recusants were called “ Popish recusants [Mortgage.] 

REEVE. [Sheriff.] 

Popish recusants, in addition to the REFORMATION, HOUSES OF. 
general penalties enacted against recu- [Tbansfoutation.] 
sants, were disabled from taking lands, REGA'LIA, the ensigns of royalty, 
either by descent or by puicha.se, after Tliis term is more especially used for the 
^iguteen years of age, until they re- several parts of the apparatus of a corona- 
Ihoir errors. They were hound tion. In England, the regalia properly 
est t ^ twenty-one to register the so called are the crown, the sceptre royal, 

rates which they had already acquired, the virge, or rod w ith the dove, St Ed- 
C(m ^^ound also to register all future ward’s staff, the orb or mound, the sword 
^nveyances and wills relating to them, of mercy, called Curtana,^tlie two swords 
hPf incapable of present- of spiritual and temporal justice, the ring 
gTd t adyowson, and of making a of alliance wi^h the kingdom, the armill® 
right of presenting at any or bracelets, the spurs of chivalry, and 
aance of the benefice. Tney r^vnld sundry royal vestments. The regalia 
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here enumerated, all but the vestments, cal authorities of the time were divided 
are preserved in the Jewel-Office in the in their judgment. The question was 
Tower of I.ondon. Kefore the lieforma- this— whether the heir apparent, beiun 
tion in the time of Henry VIII. they of full age, and the king’s eldest son, did 
W'ore constantly kej)t by the religious of not become of right regent, ’i'he Whig 
the abbey of Westminster; and are still party of the time, led by Mr. Fox, con- 
presented before the king on the morning tended that he did. On the other side, 
of the coronation by the dean and pro- it was maintained that it lay with par- 
bendaries of that church. liament to nominate the person who 

REGENT, REGENCY. These should be regent. No regent was at 
words, like rer, contain the same ele- that time appointed, because the king le- 
nient as m/o, “ to rule,” m/ews, ruling;” covered. Wlien the king was a stcond 
and denote the person who exercises the time incapacitated, all parties agreed in 
power of a king without being king, and conferring the title and ollice of regent on 
the office of such a person, or the period the Prince of Wales, then heir apparent, 
of time during which he possesses the Rut it was done hy parliament, who laid 
power. Wherever there has been an certain restrictions upon him during the 
hereditary kingly office, it has been first year; but in the event (which event 
found necessary sometimes to appoint did happen) of the continued incapacity 
a regent. The cases are chiefly those of the king, he was to enter into the full 
of (1) the crown devolving on a minor possession of all the powers of king, a> 
too young to execute any of the duties if the king were dead ; using, however, 
belonging to it ; (2) mental incapacity of only the name of regent, not king, 
the person in whom the kingly office is The time w hen tlie Prince of Wales 
vested; (3) temporary illness, where held the office of regent is the period of 
there is a jirospect of the long contiuu- English history which will be mennt 
ance of the disease, and of incapacity hereafter hy the exiircssion “ the re- 
in consequence; (4) absence from the gency,” just as “ the regency ” in refer- 
realin. Rut in the first case the regent ence to Frencli history denote‘s the time 
has usually lieeu called in England by of the minority of Louis the Fifteenth, 
the name of Protector; the latest in- when the Duke of Orleans was regent, 
stance was the minority of Edward It w'as during the English regency that 
VI., when his uncle, the Duke of Somer- the power of Napoleon was broken, and 
set, was the Protector. peace was restored to Europe. 

In the earlier periods of English his- REfHMIONT, a body of troop?, 
tory we have several instances of pro- whether infantry or cavalry, forming 
tectors during minorites, and some of the second subdivision of an army. 'Ih^ 
regencies during the temporary absence union of two or more regiments or bat* 
of the king. The occasional absences of talions constitutes a brigade, ami two or 

George I. and George II. on visits to more brigades make up a grand division, 
their continental dominions rendered the or corps d'arinec. A regiment is com- 
appf)intinent of regents a matter of coft- manded hy a colonel, a lieutenant* 
venience, if not of necessity. Some- colonel, and a major, whose several 
times the power was put, so to speak, in ranks are graduated so as to correspond 
commission, being held by several per- to those of the general officers who com* 
sons jointly ; but Queen Caroline sonic- mand the army or division ; and when a 
times discharged the functions of regent regiment is divided into two or niou' 
during the . absence of George 11. battalions, each of these has, at lea^ 
[Lords Justices,] when complete, its own licuteimn 

This part of the English .constitution colonel and major. 
was, however, so imperfectly defined, that REGISTICK, REGISTRATION, J j 
when Gr«rge III, was incapacitated for GISTRY. The mere posses'*>ion ol a 
discharging the functions of royalty by is not sufficient evidence of lla‘ 
becoming insane, a question arose, on to it, except in those cases where i 
which the chief constitutional and politi- be shownlhat it has been held hy a p J 
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' who sells adversely for such a period as to 
preclude under the operation of the Sta- 
tute of Limitations all claims from any 
other party. In tracing the title to laud, 
a purchaser or mortgagee requires to 
Iiave the right established by the produc- 
tion of the instruments under which the 
title to it is derived ; and the usual period 
during which such title is required to be 
shown is the last sixty years. Now ex- 
cept in what are termed register counties, 
a purchaser or mortgagee has no means 
of ascertaining that some of the deeds 
purporting to show the title may not be 
purposely or accidentally withheld: for 
instance, A, Jl, may have acquired a title 
under a deed of conveyance, or under a 
will, but may have mortgaged or other- 
wise charged the estate, with an agree- 
ment tliut he should remain in possession 
till default of payment, and may conceal 
the instrument which effects this charge ; 
and the purchaser, notwithstanding he 
had no notice of such charge, may after 
paj incut of the purchase-money lose his 
estate by reason of a charge prior to 
his ripht in point of time. And he has 
no absolute means of guarding himself 
against this risk. If, however, there were 
a law which compelled the registry of all 
instrim.ents relating to the title in lands, 
and protected purchasers from the opera- 
tion ol* all such as were not registered, 
itbis evil would be removed; and with 
idue care in searching such registry a 
ipiircliasor would be certain that he was 
,^ul} protected against all adverse claims, 
l*id that his title was secure. 

I The Real Property Commissioners 
jhavc devoted their Second Report to the 
i^nlycct of a general register of deeds, 
isnid they unanimously recommend the 
|t^«tal)lishinent of a General Public He- 
i?>ster for England and Wales of all 
Mvds or instruments affecting land, in 
pder to secure titles against the loss or 
destruction, or the fraudulent suppression 
P accidental non-production of instru- 
; to simplify titles by reiulTing :n 
fciiT > needless the assignment of 

r Kstandirig terms ; to protect them from 
fctid of constructive notice ; 

conveyances shortiT and 

F®Te simple. 

0 a certain extent such registers 


have been already established in Eng- 
land. By the 27 Henry VIII. c. Hi, it is 
enacted that all bargains and sales of 
land shall be enrolled. The 2 & 3 
Anne, c. 4 (amended by 5 Anne, c, 18) 
directs that a memorial of all deeds, con- 
veyances, and w'ills concerning any laiuls 
in the West Riding of Yorkshire may, 
at the election of the parties, be regis- 
tered; and that any conveyance or will 
affecting the same lands shall lie deemed 
void against a subsequent conveyance 
unless a memorial shall be registered. 
The G Anne, c. 35, recites that “ lands in 
the East Riding of Y'ork, and iu the 
town and county of the town of Kings- 
toii-upon-llull, are generally freehold, 
which may be so secretly transferred or 
conveyed from one person to another, 
that such as are ill-disposed have it iu 
their power to commit frauds, aud fre- 
quently do so, by means whereof several 
persons (who, through many years* in- 
dustry in their trades and employments, 
and by great frugality, have l.)een en- 
abled to purchase lands, or to lend 
moneys on land security) have been un- 
done in tbeir purchases and mortgages 
by prior and secret conveyances and 
fraudulent incumbrances; and not only 
themselves, but their whole families 
thereby utterly ruiued and then the Act 
esUiblisbes a register of the memorials of 
deeds and wills in the East Riding of 
Y'orksbire. The 7 Anne, e. 20, esta- 
blishes such a register for ^Middlesex ; 
ami the 8 George II. c. tJ, establishes 
one for the North Riding of Yorkshire, 
aud provides that deeds, wdlls, and judg- 
ments affecting land may be regi^itered 
at length, instead of the registration of 
mere memorials of them. In tlio Bed- 
ford Level there is a registration of all 
deeds affecting land there. Tliese regis- 
ters, owing to the insutUcIcney of tlieir 
indexes, and to some other dciV'cts, do 
not answer all the purposes w liicli might 
he expected from them, ami in many re- 
spects the arrangements respecting them 
arc cumbrous and expensive : nevertheless 
(as the Comiffissioners remark) no one has 
proposed to abolish them. A registration 
of wills of personalty has long been esta- 
blished in the ecclesiastical courts. The 
Act for Abolishing Fines and Recoverie® 
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(^3 & 4 Wm. IV. c. 74) substitutes for them 
a deed v.diich is enrolled in the Court of 
Chancery. In Ireland, Scotland, in the 
Colonies, in most of the United States, in 
Sweden, France, and Italy, and in many 
of the German States, registers are esta- 
])lished. Nor is it found that the disclo- 
sures which a register makes of the state of 
landholders’ property produce inconveni- 
iince, nor are such disclosures insepara- 
ble from all systems of registration. It 
is obviously for the public benefit that 
the apparent extent of u person’s landed 
property should not induce men to give 
him a credit to which the actual amount 
of that property does not entitle him. 

The conimissiouers propose to register 
every document transferring any estate in 
land or creating a charge upon it, except 
such as relate to copyholds, and leases for 
not more than twimty- oiic years, accompa- 
nied by possession. Thus contracts con- 
cerning land (with certain limitations), 
liens upon it, judgments, crown debts, de- 
crees in equity, pending suits, and appeals, 
should all form matters of registration. 
Tliey recommend that all deeds should 
be registered at length ; indeed, that the 
original deeds sliould be deposited at the 
Registry, and. tliat (unless in special cir- 
cumstances) office-copies of them shall be 
admitted as evidence. They propose that 
the register should not he classified ac- 
cording to the names of individuals, hut 
that to the registered deed relating to an 
estate a symbol shall be attached indica- 
tive of that estate, under which .symbol 
all subsequent documents affecting it will 
be entered. The .system admits of open- 
ing a fresh series of entries, or, in other 
words, commencing a new title for any 
portion of the estate which may be sepa- 
rately conveyed, references being made 
from each to the other. And thus again 
many separate estates might be united 
under one symbol. Indexes should be 
prepared both of the symbols and of per- 
sons: and to facilitate reference, Eng- 
land and Wales should be divided into 
districts, usually corresponding in limits 
with the counties. Separate indexes 
should be made to wills, judgments, &c. 

It is the opinion of the commissioners 
that if a register is established, it ought to 
be talcon as sufficient notice of the docu- 


ments registered ; and that, on the other 
hand, default of registration ought not to 
be remedied by any proof even of actual 
notice. With this view they reconniiend 
that persons should have liberty to re- 
gister contracts, to enter caveats during 
the interval between tlie execution of the 
deed and its registration, and inhibitions 
which shall prevent owners of estates 
who enter them from dealing with the 
estates pending such inhibition. A bill 
founded on this report was brought into 
Parliament (1 S4(;), but after a report by a 
Committee of the House of Commons, it 
w'as dropped. 

The Act 1 & 2 Victoria, c. 110 (abol- 
ishing arrest on mesne process, except in 
certain cases) provides (§ 19) that no 
judgment of the superior courts or decree 
of the courts of equity shall affect lands 
unless a memorandum of such judgment, 
&'C., shall be registered with the senior 
master of the (’oiirt of Common Pleas, 
who shall enter it under the name of the 
person w hose estate is to he aff ected by 
it. The 2 & 3 Viet. c. 11, enacts that 
these registered judgiiunits shall not he 
valid for a longer space than five years, 
hut it provides that the entry of them 
may he renewed ; it also enacts that no 
pending suit (lis pendens) shall affect the 
purchaser or mortgagee with notice, 
imk*.ss a similar memorandum is regis- 
tered by the same officer, under the head 
of the person whose estate is affected by 
it, and the entry must be renewed every 
live years ; and, thirdly, the Act requires 
crown debtors to be registered in the 
same office, and provides means for ob- 
taining and recording their discharge 
from their liabilities to the crown ; 
but the Act does not require the re- 
newal every live years of the entry i^i 
this case. 

(Second Report of Real rropertj} 
Commissioners; and the Worhs ihereui 
cited ; Tyrrell’s Suggestions for the Laws 
of Real Propertif.) 

■ REGISTRAtlON. The registration 
of documents in Scotland is a great and 
important system intimately connected 
with the titles of real or heritable pt'O** 
perty, and with the execution of the la"'« 
It is thus divided into two distinct depart* 
ments, which may be considered sepa* 
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— Registration for Preservation, 
and Registration for Execution. 

Jiegistratioii for Preservation, in its 
simplest form, is merely the preserving 
of an attested transcript of any deed in a 
public register, that thus an authentic 
copy may be had recourse to in case the 
original should be lost. Besides the re- 
gular statutory records of particular 
deeds, there are books attached to the 
several courts of civil jurisdiction, in 
which parties may for their own conve- 
iiieiice register such documents as do not 
require by any special obligatory law to 
be recorded. It is a general rule that 
extracts from any such records may 
stand in the place of the originals when 
these are not forthcoming, but that a 
parly is not to found on an extract if he 
have the original deed in his possession 
and can produce it. In the case of 
sasines, however, and other deeds, of 
which, as will be seen below, it is not 
the deed itself, but its registration, that 
makes the completed title, an extract 
from the register is the proper document 
to ])e produced. There is a certain 
class of actions, liowcver, to meet which 
the original must be produced if it be ac- 
cessilde. These are called Actions of Itc- 
duction-Improhation. Such an action 
is raised against the party favoured hy 
the deed, by some other party, and its 
ol'ject is the annulling the deed on some 
legal ground. As a matter of form, in 
commencing such an action, the pursuer 
states, along witli whatever otlicr grounds 
of ol)jccti()n he may have, that the deed 
IS forged, and he desires the original to 
he produced, that it may be judicially ex- 
amined. The rule for production of the 
original is subject to modifications, 
where the ground of the action is ex- 
trinsic of anything peculiar to the 
original docnmeiit ; and if the original be 
lost without being intentionally de- 
stroyed, the inquiry must proceed on the 
'Xtract and the other circumstances that 
-Jtu be adduced. It is usual to speak of 
'’cgistration for ♦preservation, as being 
dso for publication ; and iu this sense, 
when a deed is of such a character that 
lo make it cftectual in the grantee’s 
iuour it must have been delivered to 
^lui by the grantor, such registration is 


ill the general case equivalent to the de- 
livery. It will operate in this respect in 
adjusting questions of competing right, 
as where a father makes over to one 
child the property that, in case of his 
dying intestate, would go to another, and 
registers the deed. It is (lucstioiied, how- 
ever, if the mere registration w ould be in 
all cases that complete transference of 
property whicli is necessary to bar the 
claims of creditors under the statutes 
against alienations to their prejudice! by in- 
solvents. The registration of ordinary 
documents for preservation was sanc- 
tioned hy the Act c. 4, wliicli 

generally extends to registration “ in any 
authentic public register that is competent." 
Besides the central register attached to the 
supreme court, there arc others connected 
with the Sheriff and Corporation Courts, 
but it does not appear to be distinctly 
settled Avliat may be, witli reference to 
various descriptions of documents in 
each case, a “ competent ’’ register. 

By far the most remarkable of the re- 
gisters for preservation, is that of the 
“Sasines and Reversions," tiie former 
word expressing the Act by which an 
estate is created or transferred in Jieri table 
(/. V. real) ])roperty, the latter tin; attes- 
tation of the extinction of a burden, i. a, 
of the devolution of a temporary estate 
oil the peiwn entitled to the remainder. 
This system has been gradually formed. 
In its present state its main operative 
principle is, that when a title to land ap- 
jiears on the register, no latent title de- 
rived from the same authority can com- 
pete Avith it, and that registered titles 
rank according to their priority, so that 
if A first sell his property to B and exe- 
cute the propiu’ eouveyaiice, and sul^se- 
quently sell the same property to C, if C 
get his title fii*st recorded it cannot be (jues- 
tioiied by B, who lias only liis pecuniary 
recourse against A. In pursuance of this 
system, in transactions regarding land, 
the public records arc relied on as afford- 
ing the means of ascertaining the cha- 
racter and title, and after they have 
searched for the period of prescription, 
or examined over a period of forty years, 
[PniiSCiiiPTioN] parties can trust that 
there are .o latent rights, and may 
safely deal with the person wlio professes 
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to dispose of any right connected with it 
The origin of this system may be traced 
hack to the commencement of the six 
teenth century, when the notaries wen 
required to record their proceedings ii 
their protocols, and the other officers con- 
nectecl with the feudal transference o: 
land were bound to make returns of their 
official acts. In 1599 an Act was passed 
in which an effort was made to produce 
regularity in these registers, by penalties. 
It was by the Act 1017, c. 16, that 
the system was founded on its right prin- 
ciple. I'he preamble of that statute bears 
“ considering tlie great hurt sustained 
by his Majesty’s lieges by the fraudulent 
dealing of parties who having annallied 
[alienated] their lands, and received great 
surnmes of money therefore, yet by their 
unjust concealing of some private right 
formerly made by them, render the sub- 
sequent alienation done for greatsummes of 
money altogethet unprofitable; which 
cannot be avoided unless the said private 
rights be made public and patcait to her 
Majesty’s lieges.” The Act then appoints 
the sasines, reversions, &c., to be regis- 
tered within three-score days after exe- 
cution, otherwise they are “ to make no 
faith in judgment, hy way of action or 
exception, in prejudice of a third party, 
who hath acquired a perfect and lawful 
right to the said lands and licritages : 
Bot prejudice alw'aycs to them to use 
tlie said writs against tlie party maker 
thereof, his heirs, and successours.” By 
the other clausesof the Act the superintend- 
ence of the system is given to the Clerk- 
Register, and the country is divided into 
Registration Districts. There is one de- 
fective provision in this Act, wliich is 
still ill force. Parties are allowed to re- 
gister their titles either in t^ie particular 
register of their district or in the general 
register at Edinburgh. It is unusual to 
adopt tlie latter alternative, and when it 
is followed, it is generally for the pur- 
pose of concealing instead of publish- 
ing the transaction. There was another 
material defect in the old Act. A 
person might have his title immediately 
registered, but was liable to have it 
smiersedcd by any other person able to 
register a title on a warrant previously 
obtio^^ 1 his was remedied by the Act 


1693, c. 13, which gave the registcrabl 
titles priority not according to the dal 
of their execution, but to that of thel 
registration. To prevent injustice hy th 
accumulation of unregistered deeds a 
the office, a minute-book was, hy a cor; 
temporary Act, appointed to be kept, i 
which the keeper enters an outline c 
each document as it is presented to bin: 
By the present practice, when a sasine o 
other writing belonging to this registe 
is presented to the keeper, lie marks ii 
the minute-book the day and hour o 
presentation. This is indorsed on tin 
deed itself, and marks the date of rcgis 
tration. When the deed is engrossed a 
length in the register, a certificate to tlia 
effect is indorsed on the deed, mentioniut 
the pages of the register in which it i‘ 
to be found, and the deed is tlien re 
turned. Registration volumes, with 
minute-books accompanying them, art 
from time to time issued from the 
General Register-house to the district 
registrars, so systematically marked and 
certified, as to prevent them from hciii;? 
tampered with w ithout either interpola- 
tion or mutilation being easily percep- 
tible. When a volume is finishea, it is 
returned with the corresponding minute- 
book to the General Register-house, the 
keeper of the District Register retaining 
ii copy of the minute-hook for general 
refcreuce. The real titles of all the 
(leri table property in Scotland are thus 
preserved in a seriatim and indexed col- 
.cction, in the General Register-house at 
Edinburgh. When property is offered 
for sale or mortgage, a “ search ” ge- 
nerally forms part of the titles offered 
for inspection to the parties treating 
t. This is a certificate hy the proper 
)fficer, describing all registered do- 
cuments regarding that particular 
piece of land which have been recorded 
during forty years. The documents 
that require to be registered liave lately 
:)ecii much simplified and abbreviated by 
the act 8 & 9 Viet. c. 35. It has to be 
kept in view that the execution of the 
“cal title which maf be registered 
vithiii the sixty days only gives a 
wefcrahle title. It is not necessary to 
Tcate a title, and if the receiver of *» 
:onveyance have an absolute reliance ou 
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tlie integrity of the granter and all from 1 
\i'hom that person may have derived his 
title he may defer completing and re- 
cording it, and may encounter the risk 
of some other person obtaining a title 
5\Ti(l getting on the register before him. 
The simplification of the documents to 
)e registered tends to lessen the temptation 
0 delay their completion and registration, 
t is remarkable that the enlightened mind 
)f Cromwell appears to have comprc- 
leiided the utility of this system, and that 
le made an effort to introduce it into Eng- 
aiid. VVe are told by Ludlow (Memoirs 
1. p. “ In the meantime the rc- 

forniation of the law went on but slowly, 
t being the interest of the lawyers to 
m'serve the lives, liberties, and estates 
>f the whole nation in their own hands, 
^0 that upon the debate of registering 
le(!<ls in each county, for want of which 
witliin a certain time fixed after the 
sales, such sales should be void, and 
being so registered that land should not 
be subject to any incumbrance, this word 
incumbrance was so managed by the 
lawycM's, that it took up three mouths’ 
time before it could be ascertained by the 
committee.’’ 

Registration for Execution is another 
peculiarity of the law of Scotland, 
although the system of warrants to 
confess jinlgment in England in some 
measure yeseinbles it. The party to a 
solemn deed incorporates with it a clause 
of registration, by Avbich, on the deed 
being registered in the books of a court 
competent to put the deed in force, the 
decision of the court shall be held as 
pronounced iu terms of the deed, and 
execution may proceed against the party 
on an extract, as if it were the decree of 
a court. 'I'lie engagement on which such 
^‘xecution may issue must be very dis- 
liuctly set forth. Thus, if it be for pay- 
^™iont of money, it must be for a sum 
mnued in the deed, and not for the 
balance that may he due on an account 
m ising out of the transactions to which 
the deed refers. This method of execu- 
bon was by statute (1081, c. 20) made 
^liplicable to bills and promissory notes 
Without their containing any clause of 
^‘epstration. To entitle it to this pri- 
the bill or note must be ap- 
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parently without flaw, must bear the ap- 
pearance of due negotiation, and must 
have been protested. The operation of 
this system was much w'idened by the 
Act I & 2 Viet. c. 114, which extended 
registration for execution to the ISheritf 
Courts. 

REGISTRATION OF BIRTHS, 
deaths, and marriages. Par- 
ish registers were not kept in England 
till after the dissolution of the monasteries. 
The 1 2th article of the injunctions issued 
by Cromwell, Henry the Eighth’s secre- 
tary, in lads, directs that every clergy- 
man shall, for every church, keep a book 
wherein be shall register weekly every 
marriage, christening, and death, any" 
neglect being made penal. This measure 
w'as surmised to be preliminary to a new 
levy of taxes, and therefore caused much 
alarm. Jn the first year of the reign of 
Edward VI. (1547) ecclesiastical visitors 
were sent through the different dioceses in 
order to enforce various injunctions, and, 
among others, that of Cromwell with re- 
spect to parish registers. In tlie begin- 
ning of Elizabeth’s reign this injunction 
w'as repeated, when the clergy were re- 
quired to make a protestation in which, 
among other things, they promised to 
keep the register-book in a proper and 
regular manner. In 1004 an Act (0 & 7 
Win. HI. c. 0) for a general registration 
of marriages, births, and deaths, was 
pa.ssed merely for purposes of revenue ; 
it is entitled “ An Act for granting to his 
Majesty certain rates and duties upon 
Marriages, Births, and Burials, and upon 
bachelors and widowers, for the term of 
five years, for carrying on the war against 
France with vigour.’’ It is a very long 
Act, in which the duties are minutely set 
down. A supplementary Act was passed 
(9 Wm. 111. c. 32), entitled “ An Act for 
preventing frauds and abuses in the 
charging, collecting, and paying the du- 
' tics upon marriages, births, burials, ba- 
I chelors, and widowers. The r)2 (Jeo. III. 

' c. 140 (28 July, 1812), entitled “ An Act 
for the better regulating and pr<.‘serving 
parish and other registers of births, bap- 
tisms, marriages, and burials, in Eng- 
land,” made some alteration in the law, 
I chiefly with reference to having the hooka 
made of parchment or strong ])aper, aud 
2f 
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to their being kept in dry and well- 
painted iron cliests. 

The liegistration Act (G & 7 Wm. 
IV. c. SO : 17 Aug., entitled 

“ An Act for registering Rirths, 
Deaths, and ^Tarriages, in I^'ngland,” 
came into operation July 1, 1837. Jly 
the 44th section of tlie 6 Sc 7 Win. IV. 
c. 85, entitled “ An Act for Marriages in 
England,"" the provisions of this Registra- 
tion Act are C‘x tended to thci Marriage 
Act. [Makuiack, p. 3ii2.] 

The most important provisions of tliis 
Registration Act are the following: -A 
general registry-office is to be provided 
in London and Westminster (J 2). Lord 
Treasurer and Lords Commissioners ofhis 
Majesty’s 'I’reasury to appoint ollicers, 
and fix salaries, to be paid out of the 
consolidated fund 3 and 4j. Regula- 
tions for conduct ot‘ officers to be framed 
under direction of the Secretary of State 
(§ 5). Annual abstract of registers to be 
laid before Parliament ({> G). J'lu; guar- 
dians of the poor of a union or parish, shall 
on the 1st of October, 183G, if the board is 
established at the passing of the Act, or, 
if not, witliin three months after its 
eshablishmeut, divid(* llie union or parish 
into districts as directed hy the regisirar- 
general, and appoint r<*gistrars and super- 
intendent registrar, if the clerk of the 
guardians w ill not or cannot execute that 
office (§ 7). Register offices to be pro- 
vided in each union hy the guardians, 
and to be nmlcr the care of the superin- 
tendent registrar (§ 0). Temporary re- 
gistrars and superintendent registrars to 
be appointed, for parishes not having 
guardians under the Poor-law' Act, by 
the Poor-law Commissioners ; but in ease 
of subsequent unions, previous appoint- 
ments to be vacated 10 and 11). 
Deputy registrars may be appointed by 
the registrars (§12). All books, ^tc. to 
be transferred on removal of registrar or 
superintendent, under a penalty of com- 
mittal to gaol (§ 15), Itegistrar and 
deputy to dwell in tlie district, and their ^ 
names and additions to be put on their 
dwelling-houses (§ IG). Register books 
to be provided by the registrar-general, j 
for making entries of all births, deaths, ; 
and marriages of his Majesty’s subjects 
in ’Ekg1and> according to the forms of, 


schedules (A, 13, C) annexed to the Act 
(5 17). Registrars authorised and re^ 
quired to inform themselves carefully of 
every birth and every death which shall 
hnppeii w'ithin their district after the 
first day of Mai’ch, 1837, and to learn 
and register as soon after the event as 
conveniently may ])e done, without fi^e or 
reward, save as hereinafter mentioned in 
one of the said hooks, tlie particulars re- 
quired to be registered according to the 
forms of the said schedules (A and R) 
respectively, touching every such birth 
or every such death not already n^gis- 
tered (§ IS). After March 1, 1837, 
parents and occupiers may, within forty- 
two da\s after birth and five after deatli, 
give notice thereof to registrar; and 
owners and coroners lujust do so fortli- 
with in eases of foundlings and exjH)sed 
dead bodies (§ ID). Parents and occu- 
piers, on being rctjuired by the registrar, 
Avithin forty-two days, must give all the 
particulars rcMjuircd to be registered n;- 
specting birth (§ 20). Children born at 
sea must be registered by the captain 
(§ 21). After the (‘Xpiration of forty- 
two days from the ])irth of the child, it 
can only be registered witliin six months, 
on the solemn declaration of the par- 
ticulars bei’ore the superintendent re- 
gistrar, W’ho is to sign the entry, and to re- 
ceive 2.S*. iki. and registrar 5i‘., extra foe; 
and no registration, uftiT forty -two days, 
shall ho made otherAvise than as aliove, 
under a penalty of 5o/. (§ 22). Rirths 
not to be registered after six moiitlis, 
under a penalty not exceeding 5oZ., and 
jio registration after that date shall lit* 
evidence (§ 23). Name given in baji- 
tism may be registered Avithin six 
months after registration of birth, on 
prodtiction of a certificate by the 
I minister ((> 24). Some person present at 
j death, or occupier of house, required to 
give particulars of death, on apidication 
by registrar, within eight days ; regis- 
trar to make entry of finding of jury 
upon coroner’s inquests (§ 25). IR"" 
gistry of persons dying at sea, containing 
particulars, to be kept by the captain 
(§ 2G). Registrar to give certificate of 
death to undertaker, Avho shall clcliycr 
the same to the minister or olBciating 
person, and unless such certificate is de- 
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livered tlie minister must give notice to 
the registrar ; ])ut the coroner may order 
l)ody to buried, and give certificate 
thereof; and if any dead body shall be 
buried without certificate of registry or 
of inquest, and no notice given to tlie 
registrar within seven days, tlie party 
sliall forfeit lO/. (§ 27). Every register 
inr^t be signed by the informant (§ 28). 
Jiegistrars to make out accounts quar- 
terly, to b(.‘ verified l)y the superiii- 
teijflent, and arc* to be paid by the 
guardians, :is directed (§ 29). Marriage 
register books to be provided by the re- 
gistrar-general for ministers (§‘>0). Mar- 
riage registers to be kept in duplicate, 
containing the several particulars of 
seliediile C ; and (*very entry sliall be 
signed l)y tlie elergyman, or the register- 
ing ollieer, or seci'etary of Quakers and 
Jews, and hy persons married, and by 
two witnesses (v) ,‘il). Certified ciques of 
registers of births and deaths to be sent 
(luarterly, and tlie register-b(K>ks, when 
iilled, to the superintendent- registrar 
(§ 82). Duplicates and certified eopiesS 
of registers of marriages to l»e sent to . 
suj)erinteiKlent-registrar .‘P)). Super- 
inteiident-rt‘gisti’ars ta send certified I 
copies of regist<*rs to the general register i 
oiliee (vj 8-1). Searches may be niadi^and ' 
eertitieat'‘S given liy the persons keeping 
tile registers, on paMiuait of the fees pre- 
scribed (v} 85). Indexes to be made 
at the sujierintondi-nt-reg.istrar's oHiee, 
searches nlloweil, and certified copies 
given (§ 88). Indexes to he kept at 
geneial register otiioe, f-earches allowed, 
and certilied copies given (§ 87). Certi- 
fied copies given at general register- 
otliee to he seah'd, and shall tlien be 
evidence without further firoof (u 88;. 
tMiiiist.ers, tScc. may ask parties married 
the particulars required to be registered ; 
and wilfully giving false information is 
perjury (§§ 40 and 41). Penalty for not 
duly regist(*ring births, deatlis, and luar- 
riuges, or for losing or injuring tlie re- 
J^isters, not exceeding W)/. Penalty for 
destroying or falsifying register-books, 
<Jr entries therein, or giving false ceriili- 
cates, is felony (§43). Accidental errors 
inay be corrected, within one month, 
the presence of the parties (vj 44). 
Modes of recovering penaltiei and of 


making appeals are provided for by §§ . 
45 and 4(j. Registers of baptism and 
burials may be kept as heretofore (§ 49). 
liegistrar-gcneral to furnish notices to 
guardians of unions, See. specifying acts 
required to be done by parties register- 
ing, and wliieh are to be iiiiblished in 
conspicuous places of tlie unions oi* 
parishes (§ 50j. 

Another Act was passed (1 Viet. c. 22 
— June 30, 1887), entitled “ .‘\n Act to 
explain and am(‘nd two Acts passed in the 
last session of Parliament, for Marriages, 
and for registering Rirths, Deaths, and 
Marriages, in England.” Tliis Act con- 
sists chiefiy of arrangements necessary to 
extend and improve the provisions of the 
former Act, and its clauses are not of 
suliieient interest to the public to require 
any abstract to be given of them. 

Previous to the Registration Act 
coming into operation it was necessary to 
divide the country into districts of con- 
V(*nicnt size for equalizing tlie labours of 
the registrars hy contracting the area 
wdi<‘re the population w'as dense and ex- 
tending it where the population was tliin. 
Tlie Registrar-general issued a circular 
letter ill September, 1888, to the boards 
of guardians throughout the country, on 
w hom devolved the ilnty of forming each 
poor-law union into registration dis- 
tricts, and us the unions difiered much 
from each oilier in population, ranging 
from 2UO() to 80,000, the registrar- 
general left the arrangement to the 
guardians, simply referring them to 
certain principles for their guidance. 
Parishes and townships not miller the 
Poor-law' Gonimissioners were Ibrined 
into temjiorary districts, or, w here more 
convenient, were annexed to a district 
already comprised in a poor-law' imioa. 
To each district a registrar of births 
and deatlis is appointed, and also a re- 
gistrar of marriages ; and in I'ach union 
tiiere is a superintendent registrar. The 
registrar of births and lieaths is ap- 
pointed by the guardians, and is alw'ays 
a resident in the district in which he 
acts. 'J'he registrar of marriages is a}.)- 
pointed by the superintendent registrar, 
subject to the approval of the guardians. 

'file t. uil number of registrars of 
births and deaths at the end of Septeiu- 
2s 2 
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ber, 1838, was 2193, of whom 1021 were 
officers in poor-law unions. At the end 
of December, 1838, the number of super- 
intendent registrars was 618, of whom 
56 were superintendent registrars of 
temporary districts ; at the same periotl 
the number of registrars of marriages 
was 817, of whom 419 were also re- 
gistrars of births and deaths. In the 
first year, under tiie new Act, there 
were registered in England and Wales — 

Births 399,712 

Deaths . . / . . 335,956 
Marriages . . . 111,814 
Mr. Finlaison, in an estimate of the 
number of births, deaths, and marriages, 
which might require to be registered in 
the first year, calculated the number of 
births at 550,085, of deatlis at 335,968, 
and of mariages at 114,947, The ap- 
proximation as to deaths is remarkable, 
and not less so the deficiency in the 
births and in some degree in the mar- 
riages. The imperfection in the re- 
gistration of births, which seems to have 
arisen partly from the opposition of in- 
terested persons, partly from the erro- 
neous notions of the ignorant, and partly 
from mere negligence, has since been in 
some degree remedied, but is still imper- 
fect. 

The registrar-general, in his 6th Re- 
port, dated Aug. 10, 1844, states that 
four inspectors had been appointed to 
visit every district into which England 
has been divided, in order to examine 
into the mode in wdiich the registrars 
perform their duties. These inspectors, 
among other important directions given 
to them, are required to .see “ that the 
places of birth or death are accurately 
recorded ; that the ages and professions 
of those who die are duly registered ; that 
exertions arc used to impress upon per- 
sons giving information of deaths the 
importance of producing a certificate of 
cause of death, in the hand -writing of the 
medical men who attended the deceased 
in their last illness,” &c. 

By the end of 1839 about 350 new 
register-offices had been built, and the 
use of temporary offices had been sanc- 
tioned in many places. The ordnance- 
office supplied iron boxes for holding the 
re£;ister bm^ of each district. By the 


end of September, 1838, register books of 
births and deatlis, and forms for certified 
copies thereof, had been provided by the 
registrar-general for 2193 registrars of 
births and deaths ; and marriage register 
books, and forms for certified copies had 
been supplied to 1 1,694 clergymen of the 
established church, to 817 registrars of 
marriages, to 90 registering officers of the 
Society of Friends, and to 36 secretaries 
of Jewish synagogues. They are each 
required to transmit certified copies on 
paper having a peculiar water-mark as a 
safeguard against the substitution of false 
entries, every three months, to the super- 
intendent registrar of each district, who 
transmits, once a quarter, to the registrar- 
general the certified copies of all the 
births, deaths, and marriages, which have 
occurred within the district during the 
preceding three months. These certified 
copies, having been deposited in the re- 
gister-office in London, are there examined 
and arranged ; and alphabetical indexes 
arc then formed and abstracts of them 
are compiled. In a few years millions of 
entries will have been made, and yet, for 
legal or other purposes, it will be as easy 
to find out the name of any individual 
from among so great a number as it is to 
find out a word in a dictionary or a 
cyelopmdia. 

The registration for 1839 was 
Births . 480,540 

Deaths . 331,007 

Marriages . 121,083 

The improvement in the registration 
of births, as compared with that tbi* 1838, 
is sufficiently obvious. 

The registration for 1839-40 and 1840- 
41 is as follows * 

18:{a-40. 1810-41. 

Births . .501, .589 . .504,543 

Deaths . 350,101 . 35.5,622 

Marriages . 124,329 • 122,482 

The number of births not registered 
still amounts to some thousands annually, 
and the registrar-general is of opinion 
that “ the registration of births will not 
be complete until it is enacted by law that 
the father or mother, or some other quali- 
fied informant, shall give notice, within a 
fixed period, of a birth having taken 
place.” 

A parliamentary paper gives the du®* 
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ber of marriages, births, and deaths, re- 
gistered in 1839, 1840, 1841, and 1842, as 
follows 

1H39. IRiO. IM-Il. 

Marriages . 123,106 122,665 122,4% 118,825 

Births . 41)2,574 502,303 512,518 517,739 

lX*atlis . 338,979 359,634 343,847 349,519 

For Other details relating to registra- 
tion of marriages in England, see MaiI- 
biagk. 

REGISTRY OF SHIPS. [Ships.] 

REG R ATI N G . [ Forkstalling.] 

RELEASE. “ Releases are in divers 
manners, viz. : releases of all the right 
which a man hath in lauds or tenements ; 
and releases of actions personals and reals, 
and other things.” (Litt. § 444.) 

The former kind of relea.se may be 
considered as a species of conveyance, 
and the instrument of release must be a 
deed. The operative words of release 
are remise, release, renounce, and for ever 
quit claim (an abbreviation or corrup' 
tioii of (/nietum clamasse). According to 
Littleton (§ 508), a release to a man of 
all demands is the best release that eai\ 
be made, “ and shall ensure most to his 
advantage hut Coke remarks that 

claims ” is a word of still more exten- 
sive import. The parties to a release 
are the releasor and the releasee: the 
releasor is he who quits or renounces 
that which he has; the releasee is he 
wlio acquires what the other gives up, 
hut he cumiot accpiire anything by the 
release, unless he has some estate in or 
right to the thing which is the object of 
the release. 

Releases are either of an estate in land 
or of a right to land ; or they are re- 
leases of tilings personal. Releases of 
estates in or rights to land form a part of 
the law of the acquisition of real pro- 
perty. 

In order that a Release of an estate in 
land may have its intended effect, there 
must be privity of estate between the re- 
leasor and relctisee ; that is, tlie estates 
of the releasor and releasee must have 
been acquired by tlie same conveyance 
or title, or the one estate must have been 
derived iiumediately out of the other. 
There must be this privity whenever the 
Release of an estate operat<*s either by 
of enlarging the estate <'f the re- 


leasee, or by way of passing to him the 
estate of the releasor. 

A Release, not considered as an iii- 
stniment of conveyance, is the giving up 
or discharging of a right of action or suit 
which one man has against another. 
This release may he either by act of 
law or by deed. 

If a creditor makes his debtor his ex- 
ecutor or one of his executors, the debt 
is legally extinguished as soon as the 
creditor dies, though there eau be no 
legal evidence of This extinguishment 
until the executor has obtained probate 
of the will. The ground of this legal 
conclusion is, the union of creditor and 
debtor in the person of the executor, who 
would be a necessary party to an action 
at law against himself. But in equity so 
far is the debtor from being released, that 
the debtor executor is consid(‘red to have 
received the debt, and to have it as 
assets in his hands. Accordingly in a 
suit in equity against him, he may he 
ordered to pay the amount of the debt 
into court, upon admitting it in bis an- 
swer. If a dcl)tor appoint his creditor 
his executor, the creditor executor, both 
at law and in equity, may retain his 
debt out of the assets which come to his 
hands, provided he does not thereby pre- 
judice cre<litors of a superior degree. 
If a woman marries her debtor or cre- 
ditor, the extinguishment of the debt is a 
necessary consecpience. 

In a lieleaso of this kind also the pro- 
per words are remise, release, and quit 
claim ; but any words are sufficient for 
the purpose which clearly ex})ress the 
intention of the parties to tl»c deed. If a 
man covenants with another that he will 
never sue him, this is legally construed 
to be equivalent to a release, b(?cause the 
same end would be ultimately effected 
by virtue of this covenant, as if there 
w'cre an absolute release. But there are 
cases in which a perpetual covenant not 
to sue one debtor will not discharge a 
co-debtor. (Hutton v. Eyre, b Taunt, 
289.) A covenant not to sue for a 
limited time caimot of course have the 
effect of a release. 

All persons may release, who are not 
under some legal disability, such as 
infancy. A husband may release a debt 
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due to his wife, because he is the person 
entitled to receive it ; bat his release of 
a debt due to the wife extends only to 
such debts as are demands at the time of 
the release. A partner, or other co- 
debtee, may also release a debt due to 
him and his co-partners. An executor 
may, at law, release a duo debt to him 
and his co-executors as such ; and one of 
several administrators has the same 
power : but such releases are inelfectnal 
in equity, unless they are made in the 
due lischargo of the executor’s duty. 
Though one of several eo-plainiifts may 
release a cause of action, a court of law 
will set aside the release if it is a fraudu- 
lent transaction. 

A release mfiy he set aside in equity on 
the ground of the fraud, a term which 
will include every act of commission or 
omission that renders the transaction 
unfair, such as misrepresentation or sup- 
pression of facts important to he known 
to the releasor. A plea of a release is 
no answer to a bill in equity which seeks 
to set aside the release on the ground of 
fraud, or which, anticipating a jdea of 
the release, charges that it was fraudu- 
lently obtained, unless the fraud which 
is charged is put in issue in the plea, and 
suffieiently denied by answer. The 
principle of this is fully and clearly 
stated by Lord Ucdesdale. (lioche v. 
Morgell, 2 Sclio. and liCf., 730.) 

A release is g(*nerally so expressed as 
to include all demands up to the day of 
the date of it ; but in this case the day 
of the date is excluded from the compu- 
tation. If the release extends to all de- 
mands lip to the making of the release, 
this will conipreheiid all demands up to 
the delivery of it. 

It is usual for releases to contain very 
general words, which, in their literal 
signification may comprehend things 
that the releasor does not intend to re- 
lease. But whenever it can be clearly 
shown, as for instance by a particular re- 
cital in a deed, that tlie general words of 
release were intended to be limited, such 
construction must he put on them. 
Parol ev id i;nce is not admissible for the 
purpose of limiting or enlarging the 
words of release ; but, as in the case of 
wills, it- niay be admitted wdiere a dii- 


I ficulty arises in applying the words of 
the instrument to the facts of tli(‘ case, 
for which purpose the state of the facts at 
the time of the release must h() ascer- 
tained by extrinsic evidence. 

RELIEF, KELE'VllJM, a hnrtlieu 
incident to feudal tenures, being a sum 
of money paid to the lord on the admit- 
tance of a fresh tenant. It is a relic of 
that .state of things in which the succes- 
sion was not strictly speaking of riglit, 
but at the will of the lord, who retjnii ed 
the payment of such an acknowledg- 
ment for the concession. It became, 
how'ever,so much tb.e custom for tlie lords 
to admit the sons or near kindred (heiis, 
as we now say) to the inheritance of the 
ancestor, that a custom becanie esta- 
blished of doing so, and out of tin* cus- 
tom grew the law of inheritanee. ''riie 
mor.ey, howxwcr, which had been paid for 
admission in the former state of things, 
contimied to be paid when tlie succes- 
sion of the next heir had become what is 
called matteif of right. 

Bracton gives what is probably the true 
etymology of the W’Ord. “ helcvia,” rays 
he, “are so called, ‘ quia hereditas qtiio 
jacens fuit per antecessoris dcoessum, rc- 
Inmtur in manus hcreduin, et propter 
factum relevationem.* ” 

REMAINDER. An estate' in re- 
mainder is defined by Coke to he “a 
remnant of an estate in lands or tene- 
ments, expectant on a particular estate, 
created, together with the same at one 
time.” According to this ilefiuition, it 
must he an estate in lands or tenements, 
including incx)rporeal hereditaments, as 
rents and tithes; and it is an estate 
which at the time of its creation is not 
an estate in possession, but an estate the 
enjoyment of which is deferred. The 
estate in remainder may exist in lands or 
hereditaments held for an estate of h> 
heritance or for life. 'It must be created 
at the same time with the preceding 
estate, and by the same instrument ; hut 
a will and a codicil are for this purpose 
the same instrument. A remaindcu’ may 
he limited by appointment, which is an 
execution of a power created by the in- 
strument that creates the particiilar 
estate; for the instrument of appoint- 
ment is loTally considered as a part of 
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the original instrunu'iit. A remainder commence at a future time ; but by the 
mny also be created either by deed or by rules of tlie common law, no estate of 
will ; and eitlun* according to tbe rules of freehold can be e.reatcd to connnenee at a 


the common law, or by the operation of 
the Statute of Uses, which is now the 
more usual means. 

If a mail seised in fee simple grants 
lauds to A for years or for life, and tlien 
to 11 and his heirs, B has the remainder in, 
fe(% whicli is a iiresent interest or estate, ^ 
and lie lias consequently a present right 
to the ('njoYinent of the lauds uyioii the 
determination of A’s estate ; or, in other 
words, he has avestedestate,whieiiisealled 
a vested remainder. A reversion differs 
from a remainder in several respects. 
He who grants an estate or estates out of 
Ids own estate, retains as his nncrsion 
whatever he does not grant ; and n|)()ii 
the determination of the estate or estates 
wliielx be bus granted, the laud n*.verts 
to him. There may be several re- 
juaiuders and a reversion exp<.‘ctant on 
them. If A, tenant in fee simple, limits 
liis estate to B lor years, with remainder 
to C for life, with remainder to 1) in 
tail, this limitation docs not exhaust the 
estate in fee simple. By the limitation 
B becomes tenant in possession for years, 
C has a vested remainder for life, D a 
Vt.'sted remainder in tail, and A lias tlie 
reversion in fee. If the limiUition by A 
exhaust the whole est.ite, as it would 
have done in the preceding iustaiua; if 
the limitation bad been to C and bis 
heirs, A lias no estate left. It is a neces- 
sary eonsei(uence that if a man grants 
all his estate. In* can grant nothing 
more ; and therefore tlie grant of any 
estate after an estate in fee simple i.s void 
as a remainder. Indeed, tlie word re- 
mainder implies tiiat Avhat is granted as 
such is either a part or the whole of 
sonietliing which still remains of the 
origiiuil estate. 

Tlic estate wliich preex^dcs the estate 
in remainder or in reversion is called the 
purficular estate, being a particula or 
portion of all the estate whi^h is limited ; 
and the particular estate may be any 
estate excejit an estate at will aud an 
estate in fee simple. 1 1 must therefore 
be either an estate for years, or for life, 
or in tail. 

Estates for years may be granted to 


future time. If tliereforo such an estate 
of freehold is granted, there must be 
created at the sann^ time an estate for 
years, which shall continue till tln^ time 
fixed for the enjoyment of the estate of 
freidiold. If a freehold remainder ex- 
pectant on ail estate for years is created 
at common law, there must he livery of 
seisin to tlie tenant for years, I’or it is 
neci‘ssary that the freehold should pass 
to the grantee at the time ol‘ the grant, 
and tlie livery to the tenant for years 
enures to give a seisin to him to whom 
the estate of freehold is granted. 

A remainder cannot he granted so as 
not to take effect immediately on the de- 
termination of the particular estate. If 
there is any interval left between the 
particular estate and the reniaiuder in 
their creation, tin? remainder is alisolutely 
void, A grant of an estate to A, and 
one day after the determination thereof 
to B, is a void remainder. 

Estates in remainder are (‘ither vested 
or contingent. d'lie remainder may 
vest at the time of the limitation, or it 
may ve.st afterwards : in eitlier case the 
remainder-man acquires an estate* in the 
land, to the enjoyment of which he is 
entitled upon tlie determination of the 
pr<'ei;ding estate. But it may happen 
that a vested remainder may never 
become an estate in possession. 

A vested remainder is an estate which, 
by the terms of the original limitation 
or conveyance, is limited or conveyed uii- 
coiiditioiially. If a remainder is not 
vested, it is contingent. 

A contingent veiiiainder is defined by 
Feariie to he “a remainder limited so as 
to depend on an event or eouclition whicli 
may never happen or be pei fornied, or 
whicli may not happen <n’ he peidormcd 
till after the determination of the pre- 
ceding estate.” Accordingly it is die 
limitatioii of the remainder which is con- 
ditional, and tliere is no remainder 
limited or given until the condition hap- 
pens or is performed. The uncertainty of 
the remainder becoming an estate in 
pos.sessi' .1 is no part of the notioii of a 
contingent remainder j for this kind of 
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uncertainty may exist, as already ol)- 
served, in the case of vested remain- 
ders. 

Fearne has made four classes of con- 
tingent remainders, to some one of which 
he considers tliat all kinds of contingent 
remainders may be reduced, but he adds 
that “ several cases which fall literally 
under one or other of the two last of 
those four descriptions, are nevertheless 
ranked among vested estates/' The sub- 
ject of contingent remainders is fully 
discussed in the elaborate treatise of 
Fearne, on CoMhujent liemaindtrs and 
Mlxecutoi'y Devises, 

RENT is defined by Mr. Ricardo to he 
“ that portion of the produce of the earth 
which is paid to the landlord for the use 
of the indestructible powers of the soil. 
It is often, how'cvcr (he remarks), con- 
founded with the interest and profit of 
capital, and in popular language the term 
is applied to whatever is annually paid 
by a firmer to his landlord/" Mr. Mal- 
thas (Pnn. of Pol. Kcon.) defines rent to 
be “ that portion of the value of the whole 
produce which remains to the owner of 
the land, after all the outgoings belonging 
to its cultivation, of whatever kind, have 
been paid, including the profits of the 
capital employed, estimated according to 
the usual and ordinary rati; of the profits 
of agricultural capital, at the time Ixung.” 

The chapter on rent, in the ‘Wealth of 
Nations," though abounding in important 
facts, contains no distinct enunciation of 
the nature and causes of rent. Dr. James 
Anderson in the ‘ Recreations in Agri- 
culture" (vol. V. p. 401), published in 
1801, is acknowledged to have propounded 
the theory of the origin and progressive 
increase of rent which is now generally 
recognised; but his theory excited little 
attention at the time ; and it was not until 
1815 that it was more fully and elalx)- 
rately treated in two works published 
simultaneously; one of them was an 
‘ Essay on the Application of Capital to 
Land," by a Fellow of University College, 
Oxford (Mr. West, a barrister, afterwards 
chief-justice of Bombay) ; the other work 
was by the late Mr. Malthus, and was 
entitled ‘ An Inquiry into the Nature and 
Progress of Rent/ The late Mr. Ricardo 
had adopted the principles of these two 


works several years before they were 
published, but it was not until 1817 that 
a pamphlet by him appeared which con- 
tallied his views on the subject. The 
publication of his * Principles of Political 
Economy and Taxation " follow^ed in the 
same year. Mr. Mill and Mr. MaeCulloch 
have more fully adopted the Ricardo 
theory than any other writers ; but Mr. 
Malthus has dissented from some of its 
principles, although his views in the main 
coincide with that theory ; and Professor 
Tucker, of the university of Virginia, 
dissents from it still more widely than 
Mr. Malthus. Mr. Senior, while con- 
demning some of Mr. Ricardo’s reason- 
ings, appears to have again propounded 
them under a different form. 

The causes of the ordinary excess of 
the price of raw produce above tlie cost 
of production, as enumerated by Mr. 
Malthus, are: — 1, That quality of tlie 
soil, by which it can be made to yield a 
greater quantity of the necessaries of life 
than is RMpiired for the maintenance of 
the persons employed on the land. This 
is the foundation of rent, and the limit to 
its possible increase. 2, 1’he second (jijal- 
ity consists in that property peculiar to 
the necessaries of life, by which, if pro- 
perly distributed, they create demanders 
in proportion to the (juantity of necessaries 
produced. Thus, the effect is to give a 
value to the surplus of necessaries, ainl 
also to create a demand for more food 
than can be raised on the richest lauds. 
3, The comparative scarcity of fertile 
land ; a circumstance which is necessary 
to separate a portion of the general sur- 
plus into the specific form of rent to a 
landlord. As most modern economists 
have adopted the main principles of tlie 
Ricardo theory, w'c here give an outlmt* 
of it, in the words of Mr. Ricardo. 

Mr. Ricardo says : — “ If all land haa 
the same properties, if it were boundless 
in quantity and uniform in quality, no 
charge could be made for its use, unless 
where it possessed peculiar advantages oi 
situation. It is then because land is ot 
different qualities with respect to its pm* 
ductive powers, and because, in the pro- 
gress of population, land of an 
quality, or less advantageously situated, 
is called into cultivation, that rent is ever 
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paid for the use of it. When, in the 
progress of society, land of the second 
degree of fertility is taken into cultivation, 
rent immediately commences on that of 
the first quality, and the amount of that 
rent will depend on the difference in the 
quality of these two portions of land. . . 

With every step in the progress of popu- 
lation whicli shall oblige a country to 
have recourse to land of a worse (juality 
to enal)le it to raise its supply of food, 
rent on all the more fertile land will rise. 
. . . If good land existed in a quan- 

tity much more abundant than the pro- 
duction of food for an increasing popu- 
lation re(piired, or if capital could he 
indefinitely employed without a dimin- 
ished return on the ol<l land, there could 
he no rise of rent ; for rent invariably 
proce(‘ds from the employment of an 
additional quantity of labour with a pro- 
portionally less return.’* 

Kent, according to the definition which 
has been given, consists of a surplus 
which remains after the capital expended 
in production has l^een replaced with or- 
dinary profits. This surplus, which con- 
stitutes rent, arises, as Mr. Kicardo asserts, 
from, and is in proportion to, the necessity 
for resorting to inferior soils or employing 
capital on the old soil with smaller re- 
turns. 'IV) use the words of Mr. Mill — 
“ Kent is the difference between the return 
made to the more productive portions and 
that wliicli is made to the least productive 
portion of capital employed upon the 
9 land.” In a country containing, as every 
country does contain, land of various de- 
grees of fertility, rent therefore will not 
he paid until the demands of an in- 
creasing })opulation have rendered it ne- 
cessary to have recourse to the inferior 
soils. “ Thus (continues Kicardo), sup- 
pose land, Nos. I, 2, 3, to yield, with an 
<iqual employment of capital and lalxmr, 
a net produce of 100, 90, and 80 quarters 
of corn. In a new country, where there 
IS an abundance of fertile laud compared 
yith the population, and where therefore 
If is only necessary to culfivate No. 1, 
the wliole net i:)roduce will belong to tin* 
cultivator, and will be the profits of the 
stock which he advances. As soon as 
population had so far increased as to 
tfiake it necessary to cultivate Nc 2, from 


which 90 quarters only can be obtained 
after supporting the labourers, rent would 
commence on No. 1 ; for either there 
must be two rates of profit on agriculture, 
or ten quarters, or the value of ten (juarters, 
must be withdrawn from the produce of 
No. 1 for some other purpose. Whether 
the proprietor of the land or any other 
person cultivated No. 1, these ten quarters 
would equally const Uute rent; for the 
cultivator of No. 2 ^ould get the same 
result with his capital, whetlier he culti- 
vated No i, paying ten quarters for rent, 
or continued to cultivate No. 2, paying 
no rent. In the same manner it might 
he shown, that when No. .3 is brought 
into cultivation, the rent of No. 2 must 
lie ten (jiiarters, or the ^'alue of ten quar- 
ters, whilst tlm rent of No. 1 would rise 
to twenty quarters. . . It often and 

indeed commonly happens that before 
Nos. 2 and .3, or the inferior lands, are 
cultivated, capiUil can be employed more 
productively on those lands which are 
already in cultivation. . . In such 

case, capital will be preft rahly employed 
on the old land, and will equally create a 
rent; for rent is always the difference 
between the produce obtained by the em- 
ployment of two equal quantities of capi- 
tal and labour. If with a capital of 
1000/. a tenant obtain 100 quarters of 
wheat from his land, and by the employ- 
ment of a second capital of lout)/, he 
obtain a further return of 85, his laiallord 
w'ould have the power, at the expiration 
of his lease, of obliging him to i)ay 15 
quarters, or au equivalent value for addi- 
tional rent; for there caniKJfbctwo rates 
of profit. If he is satisfied with a dimi- 
nution of 1 5 quarters in the return for his 
second lOOO/., it is because no employ- 
ment more profitable can be found for it. 
. . . In this case, as well as in the 

other, the capital last employed pays no 
rent. For the greater productive powers 
of the first lOOU/., 15 quarters is paid for 
rent ; for the employment of the second 
1000/., no rent whatever is paid. If a 
third 1000/. 1)0 employed on the same 
land, with a return of 75 quarters, rent 
will then be paid for the second lOOO/., 
and will be equal to the difference be- 
tween tlie produce of these two, or 10 
quarters ; and at the same time the rent 
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of the first 1000/. will rise from 15 to 25 
quarters, whilst the last lOOo/. will pay 
, 7 >o rent whatever.” (Ricardo’s l*nn. of 
Vol. Kcuu.n 3rd. cd.) 

Another incident of rent, it is said, is 
this : that it does not form a part of the 
cost of production. JNlr. MacCidloch 
has {>iveii tlie followiui^ explanation of 
this law ill Note iii. of his edition of the 
“Wealth of Nations.” “The price of 
raw produce,” he remarks, “ does not ex- 
ceed the cost of iiroduction,” inchuliiig- 
in that (expression the ordinary proiits of 
the producer’s capital. “ The aiigregate 
price exceeds the aggregate cost of pro- 
duction ; hnt this is I'ccanse the co.st of 
production is unequal. 3’Iie price ex- 
ceeds the lowest, but not the liiglu'st cost 
of production : and this higliest cost, 
since it regulates the price ol’the whole, 
may he considered, without impro- 
priety, as the e(\st of the whole, and the 
rent to be a peculiar privilege of favoured 
individuals.” 

The circumstances whieli precede or 
accomiiaiiy the eultivatioii of inferior 
lands or tiuj employiiient of additional 
capital on the old lands are slated to he 
— J, an increase of |X)pulation ; 2, the 
accumulation of capital ; 3, a rise in the 
exchangeable value of raw produc(‘. 'I’lie 
two first cause a fall in proiits and wages, 
and a rising market-price of raw pro- 
duce is a consequence of more labour or 
more capital being required to produce it, 
or of a deficient supply previous to its 
being produced. In a new country, the 
whole produce is divided between the 
capitalists and the labourers, and .so long 
as fertile land is in abundaiicii and may 
be liad for an almost nominal 
nobody will pay a rent to a landlord, 
and profits and wages arc maintained at 
a high rate. Hut capital accumulates 
and wages decrease ; and whenever agri- 
culture has reached a state in wliicli the 
returns of additional capital on the old 
lands are less than could he obtained 
from the inferior laud, such inferior land 
will be cultivated, and if the profits of 
the capital employed on such inferior 
land were 20 per cent., wliile the old 
lands yielded 30 per cent., a rent would 
arise equivalent to the difference, or 10 
per cent. This, as well as any subse- 


quent ri.^e of rents, is caused by niory 
capital being ready to be laid out on tin* 
old land, but wliieli cannot he so enipk)vi;J 
without diminished returns, and this eir- 
emnstanee renders it more prolitabk* to 
take fresh lands into enllivatioii, though 
of an iiilerior degree of fertility. 

One of Pi'ofessor Tiieker’s ohjoetions 
to the Ricardo theory of rent is directed 
against the assumption that “ the means 
of subsistence are a fixed ([iiantlty, or 
near it, instead of its admitting of such 
gradations that a laliourer may be sup- 
ported by one-fifth of the soil once re- 
(juired for subsistenee and he points 
to the Western states of the Americiin 
Enion, whent a labourer can earn, in less 
than ten days, as much grain as lie can 
consume in a year, and where couse- 
qiiently a vi.'ry high scale of diet is 
maintained, and he contrasts it M il h otliei' 
countries in which the whole of the 
year’s labour is ii(.*ecssary to earn sub- 
sisteiK'o for the year, although the scale 
of diet is comparatively low. In the 
Atlantic states of the Union, as com- 
pared with the AVesteru states, the con- 
trast is also v(Ty striking. 'J’his vary- 
ing ehanieter of Jiuman sulisisteiieo, 
Professor Tucker coaUmds, may he :i 
cause? of rent, M’ithout either an increase 
or decrease in the returns to capital. 
The v(*ry high rents jiaid in Ireland may 
he partly attributed to tliis cause, hi 
the course of his objections to Mr. 
Ricardo’s theory. Professor 'rueker 
remarks : — “ Land is a produclivt^ 
machine, whicli hut a few possess, hut 
whose j)roduc(3 none can dispense with, 
and for Avhich there being more ami 
more demanders, tlmy must and muU give 
more of their labour to obtain it. . 
Rents, having once begun, continue to 
increase with the increase of jiopulatioii 
and the more frugal consumpliou 
which it impels individuals.” Mr. Mac- 
(lulloeh simply regards the adoption of a 
less costly food by the labourers as 
similar in* its effects upon prices aim 
rents to an improvement in agriv’^ii’ 
ture. Professor Tucker’s further ohjcC' 
tioiis against tlie Ricardo theory coiisid 
in its ascribing “the progressive rise m 

raw produce and of rents to tlie 
amount of labour expended on the sou 
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I last cultivated, and not to the greater 
I cheapness of all labour from the increase 
I of ])opulation and in its maintaining 
that “ when raw produce rises, labour also 
rises” (p. 150). He concludes “that 
neither is a resort to soils of inferior 
quality, to lands more distant from 
initrki't, nor diiVerent outlays of capital 
oil the same lands, necessary either to the 
existence of rent, or to its jirogressive in- 
crease; but that it is caused .solely by the 
increase of population, together with the 
capacity which the same soil possesses of 
siqiporting a greater iiimiber by reason 
of tlirir resorting to a more fi’ugal mode 
of subsistence” (p. 121). It sliould be 
observed, that Professor 'rneker admits 
that “ successive resorts to inferior soils, 
or()utla}s of fresli capital on old lands, 
keep [lacf* with the rise of raw pnaluee, 
and ordinarily alford a mrasme of llte 
j)ni(/rrss (f fTiitt of its dilleriuit de- 
grci-s, according to diversities of fertility, 
culture, or distance from market, hut 
they are not the cause of its rise” (p. 
113). Indeed, whatever may 1)(‘ Ui(‘ 
true theory of the causes and amount of 
Tent ill any given eomniunity, it may 
very easily shoMui that the existimce of 
soils varying in fertility is not a neces- 
tfary element to the existence of nnt, 
wliile till* limited amount of productive 
soil is a necessary element. 

Advantages of position, such as a proxi- 
niity to markets, may com ti'rba lance the 
disadvantage of barrenness ; and land 
of tliis description, which, if it were 
further removed, would yieltl no rent, 
will, under these circumstances, produce 
a higher rent than more fertile lands 
situated at ii distance from the same 
luarket. Land in the neighbourliood of 
towns yields a high rent, and a still 
higluT rent is paid for land in towns, 
file rent in each of these eases is :vgu- 
lated either by the common principle 
that there cannot be two rates of profit, 
pf which the case first mentioned is an 
pistance ; or, as in the lattei' examples. 
It is determined by the lirdt«'»l extent of 
s®ich land. 

Restrictions on the importation of 
Srain, by forcing the inferior soils into 
cultivation, undoubtedly tend directly to 
rents j but no possible qa'^ntity of 


imported produce could have any mate- 
rial effect in diminishing the total rents 
of the country. Importation necessarily 
implies the existence of high prices in 
the importing country : it has a tendency 
to equalise rather than to lower prices, 
as, hy facilitating the exchange of inami- 
faeturcMl goods for common food, popula- 
tion is increased, and an increaseil de- 
mand arises for other products of the 
soil besides bread corn. Tliis has been 
the case in the territory of (leiioa, wliere 
the soil, though of a sterile nature and 
unfit for the production of coni, yields a 
higher rent tlian the fertile corn-lands in 
the plains not far distant ; for the cost of 
production being low by means of 
the loAv price of imported food, land may 
be cultivated for various agricultural ob- 
jects, and yield a rent which, if employed 
in the production of grain, would scarcely 
repay tlie cost of procliictioii. 1 n a country 
which possesses superior manufacturing 
resources and capaliilitjevs, the exchange 
of inaimfactures for common food may 
therefore he a cause of rent without re- 
sorting to inferior soils. 

Mr. Ricardo regarded the owners of 
land in the same liglit as the possessors 
of a monopoly, advantageous to them- 
selves and proportionably injurious to 
the mass of consumers. Mr. Malthus 
proposed to modify this view of tlu'ir ad- 
vantages, and to consider them as origi- 
nating only in a “partial monopoly.” 
The former is accused of underrating the 
national importance* of rents, and Mr. 
Malthus of overrating them. Under a 
system of free importation of the pro- 
duce of the soil, it may be correct to con- 
sider the owners of land as possessed 
only of a “partial monopoly,” hut it is 
scarcely so when laws an* passed w Jiich, 
except in seasons of high prices, pro- 
hibit the supply of provisions from 
foreign countries; and in tliis case the 
interests of tlie community d() not coin- 
cide with that of the owaiers of land. 

When rights of property are fully 
established,' rents will exist, whether 
they accrue to the fanner-proprietor or 
are paid hy the farmer' tenant to a land- 
lord. That quality of land which ter- 
minates in rent, Mr. Malthus regards as 
a boon most important to the happiness 
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of mankind, and the main security against 
the time of the whole society being em- 
ployed in procuring mere necessaries. 
“ This,” he observes, “ is the source of all 
power and enjoyment ; and without which, 
in fact, there would be no cities, no naval 
and military force, no arts, no learning, 
none of the finer manufactures, none of 
the conveniences and luxuries of foreign 
countries, and none of that cultivated 
and polished society which not only 
elevat(?s and dignifies individuals, but 
which extends its beneficial influences 
through the whole mass of the people.” 

In Mr. Malthus’s ‘ Principles of Pol. 
Econ/ the subject of section 7, chap, iii., 
is “ On the causes which may mislead 
the landlord in letting his lands, to the 
injury both of himself and the country.” 
Most of the considerations which he 
urges are of a practical nature, and re- 
late to rent in agriculture. On this part 
of the subject tlie reader may refer to 
Grainger and Kennedy, “ On the 
Tenancy of Land in Great Britain.” 

(Ricardo, Malthus, Mill, and Mac- 
Cullocli’s Treatises on the Elements and 
rrinciples of Political Economy ; Pro- 
fessor Tucker’s Laws <f ITuf/cx, ProJits, 
<ind Pent investujated, Philadelphia, 
1837 ; Professor Jones’s Essay on the 
Distribution of Wealth and on the 
Sources cf Taxation.*) 

KENT (in Law Latin, redditus, “a 
return”) is a right to the periodical re- 
ceipt of money or something valuable in 
respect of lands or tenements held by 
him from whom the rent is due. There 
are three kinds of rent — rent-service, 
rent-charge, and rent-seck. 

'rhero is rent-service when a tenant 
holds lands of his lord by fealty and cer- 
tain rent, or by homage, fealty, and cer- 
tain rent, or by other services and certain 
Tent. Kent-service therefore implies 
tenure, and it may be due to the lord of the 
manor of which the lands are held, or to 
some other chief (that is, immediate) lord 
of the fee, or to the reversioner. The 
right of distress is an incident to rent- 
service in arrear, so long as it is due to 
the same person to whom fealty is due. 
In order that rent-service may now be 
created, the person to whom the rent is 
reserved must have a reversion in the 


lands and tent*ments out of which the 
rent is to issue ; but any reversion is suf- 
ficient. Thus a person who has a term 
of twenty years may j^raiit it to another, 
all but one day, and this will leave him a 
reversion, so that a rent-service mayk* 
reserved, with its incidents of fealty and 
the right of distress. If he assign all his 
term, reserving a rent, but without a 
clause of distress in the assignment, he 
cannot distrain for the rent. 

Rent-service therefore which has beoii 
created since the statute of Quia Ernptores 
can only be reserved to the lessor who 
retains a reversion, and it will belong to 
the person who is entitled to the reversion. 
If a man seised in fee simple makes a 
lease of lands for years, reserving rent, 
the rent-service is descendible to his heir 
with the reversion ; though all rents 
which accrue due to the lessor before his 
death will belong to his personal repre- 
sentatives. A rent-service reserved out 
of chattels real will of course belong to 
the personal representatives of the lessor. 
A rent is now most commonly rescrv(d 
in leases for years, but it may be reserved 
on any conveyance which passes or en- 
larges an estate ; and it may be reserved 
in the grant of an estate in remaindiT or 
reversion, or in a grant of a lease for 
years to commence at a future time. 

A rent-service may be separated from 
the reversion or seignory, by the rever- 
sioner granting the rent and retaining the 
fealty : in this case the lands are still lield 
of the grantor, but the rent is due to the 
grantee ; not however as rent-service, hut 
as rent-seck (redditus siccus), so called* 
“for that no distress is incident to it. 
(Litt. 218.) If the seignory or reversion 
is granted, the rent-service will pass by 
the grant, and the grantee is entitled to 
receive the rent from the tenant from the 
time that he gives him notice of the grat^h 
together with all rent that had accrued 
due since the grant, and is unpaid at the 
time of such notice. 

Kent-service can only be reserved to 
the feoffor, donor, or lessor, or to their 
heirs, upon any feoffment, gift, or lease- 
and if rent is reserved generally, witliou 
specifying the pei'sons, it will belong 
the lessor, and after his death to those 
who are entitled to the reversion. 
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is payable at the times mentioned in the ' 
reservation, but not till the last minute of 
the (lay on which it is payable. 

When rent-service is in arrear, the 
)mmon-law remedy for the recovery of 
is by distress. [Distress.] By 4 Geo. 

[. c. 28, § 2, every landloril who by the 
rnis of his lease has a right of re-entry 
i ca.se of non-payment of rent, may, 
lien half a year’s rent is due, and there 
no sufficient distress on tlie premises, 
jrve a declaration in ejectment on his 
:nant, without any formal re-entry or 
rcvious demand of rent, and a recovery 

I such ejectment is final and conclusive, 
nless tlie rent and all costs are paid 
ithiii six calendar months after the 
uigment in the action of ejectment has 
cell executed. The action may also be 
[aycd before trial, if the tenant will pay 
r tender to the lessor, or pay into court 

II the rent then in arrear, together with 
tie costs. By the common law the lessor 
as also an action of debt for rent against 

lessee for years or at will ; and by the 
tatute of Aime (8, c. 14, § 4) there is 
Iso tluf same action against a lessee for 
fe din ing the continuance of his e.state, 
hich had previously been given for ar- 
i-ars of rent after the determination of 
l*e cstiite (.‘J2 lien. VIII. c. 37). A 
ssov may also have an action of cove- 
ant for rent, either by force of the im- 
licatioii contained in such words as 
yielding and paying ” rent, or by force 
1 ail express covenant to pay, which is 
(-ddoiii omitted in any lease. If the les- 
(*e assign his interest in the term, he, 
ad liis executors so far as they have 
ssets, are still liable under the covenants 
> the person entithid to the reversion, 
he assignee also becomes bound by such 
f the covenants as run with the land, 
**d is consequently liable to an action 
pon them. There is also the remedy by 
(ition of assumpsit or debt for tlie use 
nd occupation of laud, w’hich action lies 
without any express agreement for rent.’^ 
Rent-service may be discharged in 
arious ways. If the temant be evicted 
lom the lands demised to him, he is dis- 
liarged from payment of the rent ; and 
^ Ihe lessor purchase the lessee’s interest, 

a remark on this action, 6 A. and E., 839. 


the rent is also discharged. The lessor 
may release a part of the rent-service, 
without releasing the whole. 

A rent-charge is a rent granted out of 
land either at common law or by the 
Statutes of Uses, with a power of distress 
for the recovery of the rent. Such rent.s 
may be created by the owner of the land 
who retains the property of it ; and they 
may also be reserved on the alienation of 
the land. These rents differ from rent- 
service in not being connected \vith ten- 
ure, and the remedy by distress is tlieve- 
fore not an incident to rent-eliarges, but 
is creatc‘d by the same iustrunieiit which 
creates the ivnt-eliarge. If no power of 
distress is given, the rent is a i‘ent*scck. 
Rent-charge may be created eitlier by 
deed or liy will. Sometimes, by the 
terms of the grant, the grantee of a rent- 
charge is empowered to enter on the land 
and satisfy himself for all arreai’s out of 
the profits of the land. When a rent- 
charge is created under the Statute of 
Uses (§ 4, .5) with a power of (listre.ss 
and entry upon the laiul in case of arrear, 
the jiersoii to whom tlie rent-charge is 
given obtains the h'*gal estate^ in the rent- 
charge, with all the remedies for its 
recovery, as he w^ould by a direct grant 
of the rmit-cliarge; and the same instru- 
ment (h^ase ami release) w hich creates 
the r(?iit-charge may also make a settle- 
ment of the lands charged with the rent. 
In this way in a marriage-settlement a 
rent-charge may he provided for the wife’s 
jointure. 

An estate in a rent-charge may be 
either in fee simple, in fee tail, for lives, 
or for years, accoriling to the terms of 
the original limitation. A l eiit charge 
of inheritance is real estate, and descend- 
ible to the heir; hut a payment that is 
due belongs to the person representative. 

A rent-seck, as already mentioned, i& 
not, like rent-service, accompanied with 
a right to distrain at coiiiimm Jaw ; hut 
by the stat. 4 Geo. II. c. 28. § r>, this dis- 
tinction in respect of remedy betwreen 
rent-service and rent-seck, created since 
that statute, is abolished ; and the act also 
applies to rent-seck ciseated prior to the 
statute which had been duly paid for 
three years out of the last twenty yeai-s. 
Other rents, though they belong to one of 
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the three divisions above mentioned, are 
often distinguished by particular names: 
thus the real rent due tVoni a freeholder 
is called a chief rent (redditus capitalis) ; 
the rents of fre(*holders and antient copy- 
holders of manors are sometimes called 
rents of assis(*, being //. s'.v/a 7', or ascertained, 
and also quit nnits (quieti reddilns), be- 
cause they are a quittance and tlischarge 
of all services. 

A fee-farm rent is properly a perpetual 
rent-servi<'e ri*served by the crown, or, 
before the statute of (^uia Emptores 
[Ff-cdau Systfm], by a subj(‘Ct, upon a 
grant in fee simple. The i)iirehaser of 
fee-farm rents originally restTved to the 
crown, but sold under ‘22 (.'ar. II. c. d, 
luis the same power of distress that the 
hiug bad, and so may di^train on other 
land of the tenant not siilijeet to the rent. 

Rl'iPOlM'S (in Law) are relations of 
the proeeediiigs of eourls of law and 
equity, 'riiey contain a statement of the 
])leadings, tint faets, the arguments of coun- 
sel, ami tlie judgment of the court in each 
ca;:.<‘ r(q)f)i ted. d'hc object of them is to 
cstaldisli the law, and prevent contiictliig 
decisions, by preserving and publishing 
’the judgment of the court, and the 
groiimls upon wliich it decided the ques- 
tion of law arising in the case. 

d’he earliest repoits extant are the 
‘Year-books.’ It is said that some few 
exist in INIS, of the reign of Edward 1., 
and a few broken notes are to be found in 
Eitzherbert’s Abridgment. A series of 
these* commences, and are now printed, 
from tin* reign of I'klward II. They 
were pul)lished annually, which explains 
their name, from the notes of persons, 
four ill number, according to Lord (kike, 
Avho were paid a stipend liy the crown for 
the purpose of committing to writing the 
proceedings of the courts. The.se early 
accounts of cases are very short, abrupt, 
and often confused, especially from the 
circumstance that it is frequently diilicult 
to ascertain whether a judge or a counsel 
is speaking. At tliat time judges were 
dismissed at the pleasure of the crown, 
and after their dismissal returned to their 
previous position of counsel. 

Tlie YTar-hooks continue, with occa- 
sional interruptions in their series, down 
to the reign of Henry VIll. The omis- 


sion during the time of Richard II. has 
been attempted to he supplied by Rellowc, 
who collected and arranged the eases of 
that period w hich had heiai preserved by 
other writers. Tlu* Year-books are wholly 
wTitten ill Norman-French, althoiigli l)y 
3(i Edw'. 111. stat. J, e. 1.5, it was enacted 
that all pleadings should he in the Ikip- 
lisli language, and the entries on the roj];^ 
in Latin, 'riie Nornian-Freneli eontiuucd 
to he used by some report(*rs cvi'U as kito 
as the eighteenth century. The l;ist 
which appeared in that tongue wm-i* tliosc 
of Levinz and laitwyeho: the former in 
1702; the hitter, in French and Latin, iu 
1704. The Year-books of later date have 
more continuity of style and fulness of 
dihciissiou : casi'S are cited, and the do- 
cisioii of the court is given at greater 
length. About the einl of the reign of 
Henry VI 1. it is probable that the stipend 
was withdrawal. Only five Vear-books 
exist for the ensuing reign, and none 
were publislu'd after it. land Coke ob- 
serv(*s, tliat there is no small diflereiav 
between the cases reported in the reign of 
Henry VTH. and those previous. Tlieir 
place was shortly a fterwauds supplied liy 
reports compiled and published by [m- 
rate individiiaLs on their own resp'onsi* 
hility, hut subject for some time to the 
inspection and approbation of tl|e judges, 
whose te.stim()ny to the ability and fitness 
of the reporter is often prefixed to the 
Reports. This liowever soon became a 
mere form, as appears by the statement of 
Lord-Keeper North, who speaks slight- 
ingly of the Ixoports iu his time as eoiu- 
pured with his favourite Y\*ar-books. 

Daring tlie reign of Henry VI Jb ‘'nni 
his thret* successors. Dyer, afterwards 
chief-justice of the Common Pleas, took 
notes as a reporter. Benloe and Ihilisoa 
were also reporters in these reigns, 
the time of Elizabeth many eminent law- 
yers reported tlie proceedings of the 
courts, and from the ability with which 
tliey acquitted themselves, added to the 
previously unsettled state of the law, the 
Reports of about this period have acquired 
very great authority. Anderson, Moore, 
Leonard, Owen, Coke, and Croke all 
lived about this time. But the first printeu 
accounts of cases published by a private 
hand are those of Edmund Plowden, the 
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*jirst part of which appeared in the year 
inider the title of ‘ (yonimenturies.’ 
A few years afterwards the executors of 
Dyer published the notes of their testator 
under the express name of ‘Reports/ 
jbein" the first published inider that title. 
iThese were followed, ill IGOl and IGOii, 
by those of Sir J'^dward Coke, which, 
from their excellence, have ever been 
dignihed by the name of ‘The Reports/ 
During this time reporters did not, as 
they have done in more modern limes, 
contiiie themselves to one court. In the 
same volume are found reports of cases 
in clinneery, in tlie three superior courts, 
tlie court of wards, tS^c. During the 
reign of James 1., Lord Racon and Sir 
Julius (hesar suggested to the king the 
appoint meiit of two officers for the j)uv- 
]K>se of taking notes and minutes of pro- 
(■e(*dii!<.;s in the courts. James acccnled 
to the suggestion, and a eojiy of his ordi- 
nance Ibr their appointment, at a salary 
of 1 01)/. each, is still extant. ( I? vmer’s 

JWtlrrd. 1 5 Jae. I. Kil 7.) The ordinance 
does not however appear to have heeii 
acted upon, and K’eports vonlimied to he 
conijiiled and published by private hands 
only. 

'i'lifi English language was first used 
b) rcporU'rs alioiit the time of Elizabeth. 
Lord Coke employed it in his ‘(.lommeii- 
Lry upon IJttleton/ In his preface he 
t'tales wliy he thought it convenient to tio 
and adds that his oond.ict was not 
without precedent. Erom the period of 
i^dizaheth doMui to the jiresent, rejiorts 
biive lu'en published of the proc<.‘edings in 
llie courts. I’lie whole body' of Re- 
ports is now very large. Every court 
Iris its reporters, who are not persons 
authorized by the eoiirts. The reporters 
use their own judgment as to what they 
sbali report, and their volumes often con- 
kuu triiliiig matters and are swelled out 
^0 a most unreasonable and useless bulk. 

A good record of eases decided, with a 
ojief statement of the cases and the grounds 
the dt‘cision, is certainly both useful 
^ud necessary ; hut the great mass of 
*'^‘ported cases and the trifiiiig matter of 
many of them have had the effect of 
oiaking lawyers rely more on the judg- 
iu particular cases than on those 
B<'*ueral principles of law which ha^.e an 


extensive application and are the surest, 
foundation for a sound legal opinion. 

((Poke’s Jieports, Preface to Part 3; 
Dugdale’s Oi itihics Jnridimics ; Reeves’s 
IILstorif of the /Cmjlish Lair,) 

REP l» ICS PIN TATI V ES. [Commons, 
House oi'; Parliament.] 

REPlilPlVl^l (from the Ereneh rtpriSy 
withdrawn) means the withdrawal of a 
prisoner from the execution and proceed- 
ing of the law for a certain time. P^very 
court which has poner to award execu- 
tion, has also power, either before or 
after judgment, to grunt a reprieve. 
The consequence of a reprieve is, that 
the delivery or the execution of the sen- 
tence of the court is suspended. A re- 
prieve may proceed from the mere })lea- 
sure of the crown expr(‘sscd to the court, 
or from the discretion of the court itself. 
Tin; justice's of gaol delivery may (*itlier 
grant or take olf a reprieve, although 
their se.ssion ho finished, and their com- 
mission (*xj>ir<‘d. A reprieve which pro- 
ceeds from the discretion of tlu' court is 
usually granted mIicii, from any' eirenm- 
stance, doubt exists as to the propriety of 
carry ing a si'iileiiee into exeention. This 
doubt may be created either iVmn the 
un.^atisfactory character of the vei-dict, 
the Misj)ie.ions nature of the evidence, the 
insufficiency of tlie indictment, or from 
the ajjpearance of cireunistances favouiu- 
hlo to the prisoner. When a reprit.'ve has 
been granted with a view to reeonnnend 
to mercy a prisoner capitally condemned, 
a memorial to that oireet is forwarded to 
the secretary of state, who recommends 
the prisoner to the mercy of the crown, 
and to a pardon, on condition of trans- 
portation or some lighter })iinishnieiit 
(Pardon.] Wlu're it has bivu granted 
by reason of some doubts in ])oint of law 
as to the propriety of the conviction, the 
execution of the sentence is susjjcnded 
until the opinion of the judges has been 
taken upon it. The sentence is then 
executed or oomnmtcxl in accordance 
with their opinion. 

There are two eases in which a re- 
prieve is always granted. One is where 
a woman who has been capitally con- 
victed plead-- her pregnancy in delay of 
execution. [Law, Criminal, p. 228.] 
The other is where a prisoner appears 
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o have become insane between judgment 
and the award of execution. In such 
case a jury must be sworn to inquire 
whether he really is insane. If they 
find that lie is, a reprieve must be 
granted. ( Termes de la Let/^ 498 ; Hale, 
J\ C. ; 2 Hawk. J\ C. book ii. c. 51, 
§ 8, 9 ; 4 Hlackstone, Com.) 

A reprieve is granted thus ; — Before 
leaving an assize town, a calendar con- 
taining the names, offences, and sen- 
tences of the prisoners is prepared by 
the clerk of the assize, and is signed by 
the judge. If he thinks proper to re- 
prieve any one of them, he writes the 
word “reprieved” in the margin of the 
calendar, opposite to the name of the pri- 
soner, as follows : — 

I A. B. for rp . 
^^Ileprieved. ' the murder , ^ 

lofC.D. . 

If he leaves A. H. for execution, and 
subsecpiently reprieves him, he writes to 
the under-sheritf and the gaoler to say 
so, and such letter from the judge stiiys 
execution. 

If the reprieve is sent by the secretary 
j)f state, it is under the sign manual of 
the ki ng. 

REPUBLIC is derived immediately 
from the French repuhlique^ and ulti- 
mately from the Latin res puhlica. The 
Latin expression res puhlica is defined, 
by Facciolati, to be “ res communis et 
puhlica civium una viventium," and cor- 
responds very closely with the Fhiglish 
word cufunionirealth, as used in its largest 
acceptation for a political society. The 
Latin word res puhlica might be applied 
to a community under a substantially 
monarchical government; thus Augustus 
is said, in a passage of Capito, a Roman 
lawyer, to have governed the res puhlica 
(Gellius, xiii. 12); the word, however, 
was more applicable to a society having 
a popular government than to a society 
having a monarchical government ; thus 
Cicero denies that the name of res puhlica 
can be properly given to a community 
whicii is grievously oppressed by the rule 
of a single man : “ Ergo illarn rein populi, 
id est rem pntilicain, qnis diceret turn, 
quum crndi iitate unius oppressi essent 
uqiversi ; n qi e esset unura vinculum 
juris, nec consensus ac societas coetus, 


quod est populus.” llep.^ iii, 

31.) 

So Haemoii, in the ‘Antigone’ of So- 
phocles (v. 73.3), says that a state which 
is under the powder of one man does not 
deserve the name of a state. 

A republic, according to the modern 
usage of the w'ord, signifies a political 
community which is not under monarch- 
ical government, or, in other words, a 
political community in which one person 
does not possess the entire sovereign 
power. Dr. Johnson, in his dictionary, 
defines a republic to be “ a state in which 
the power is lodged in more than one.'' 
Since a republic is a political community 
in which several persons share the sove- 
reign power, it comprehends the two 
classes of aristocracies and democracies, 
the differences between wliieh are ex- 
plained under Am stock acy and Ukmo- 

CRACY. 

The word republic is sometimes under- 
.stood to l>e equivalent to democraci/, and 
the word republican is considered us 
equivalent to democrat ; but this restricted 
sense of the words appears to be inaccu- 
rate; for aristocratic communities, such 
as Sparta, Rome in early times, ami 
Venice, have always been called republics. 

It has been shown in Monarchy that 
the governments usually styled “ limited 
monarchies ” are properly aristocracies 
presided over by a king; and conse- 
quently ought to be referred to the class 
of republics, and not to tliat of monarchies, 
in which they are commonly placed. 
We observe, however, that the German 
writers, who know from their personal 
exjHjrieiiee the character of monarchies 
strictly so called, sometimes correctly 
give the name of republican to the go- 
v<Triment of England since 1088, and to 
the government of France since 1815. 

A vast deal of error and confusion of 
thought (leading to important practical 
conse(iuences) has arisen from the capri* 
cious and indistinct usage of the wonls 
monarch 1 / and republic. 

REQUEST, COURTS OF (sometimes 
called Courts ('onscience), are local 
trihunals, founded by Act of Parliament 
to facilitate tJie recovery of small dehta 
from axij^ inhabitant or trader in the dia* 
trict defined by Uie Act. 
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As all the Acts are made upon the same 
model, the most easy method of explain- 
ing tlie functions of these courts will be 
to show tlie general provisions of those 
Acts. 

A hoard of commissioners is appointed, 
often in corporate towns consisting of 
OIK* or two aldermen, with a certain 
iiiunber of houseliolders as assessors. To 
this board is given the power of sum- 
moning a debtor, upon the complaint of 
the creditor, of taking the evidence of the 
creditor and his witnesses upon oath, of 
determining on the amount due, and 
issuing a summons or order to the debtor 
to pay that amount, either in one sura or 
by instalments. The board has usually 
the power of distress on goods, or of im- 
prisonment during a limited time, if the 
order for payment is not obeyed. In 
London the jurisdiction is confined to 
cases where both parties are inhabitants, 
and the same ri'Striction may be found in 
some of the older Acts ; but usually it is 
sufficient that the debtor should be an in- 
habitant, or should be “ seeking his live- 
lihood” within the jurisdiction. 

The sum to which tlie jurisiiiction of 
these courts extends is usually 5/., often 
only 0/., and the debt may arise eitlier 
upon simple contract, a balance of ac- 
counts, or as a compromise of a larger 
debt: but there is usually a proviso in the 
Acts that a larger debt shall not be split 
into fragments to bring it within the 
jurisdiction of the court, although the 
Creditor may reduce a larger demand to 
such a sum as the court can upward, pro- 
vided he is satisfied with the smaller 
amount in discharge of his whole debt. 

Tlic Acts usually provide that if a party 
^v^ithin tlie jurisdiction is sued in one of 
the superior courts, and the plaintiff re- 
covers from him only the sum whicli the 
local court could have awarded, the 
plaintiff' shall pay full costs to the de- 
fendant. The Acts also reserve to a land- 
lord the right to distrain for rent, and 
also prohibit the courts from interfering 
in matters touching the right to land or 
the occupation of it, or in matters belong- 
ing to ecclesiastical courts, or to tithes: 
nsually, too, gambling debts are excluded, 
nnd sometimes tavern debts incurred on 
Sunday. The courts have jurisdiction 
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over persons under age, and can usually 
grant summons for wages due to minors. 
Attorneys are not exempted from the 
jurisdiction of the court, but they are 
usually prohibited from practising in it, 
and they are not liable to payment of 
costs for suing in superior courts. Most 
of the Acts contain a clause prohibiting 
the removal of the proceedings to su- 
perior courts. 

The 8 8: 9 Viet. c. 127, § 9, enables her 
majesty, with the advice of her privy 
council, among other things to extend the 
jurisdiction of any court of requests to 
20/., if such court has a judge who is 
either a barrister at law, or special pleader, 
or an attorney of one of tlie superior 
courts of coimnoii law at Westminster, 
who shall have practised as an attorney 
for at least ten years. The same section 
makes provision for the appointment of 
such a judge. * 

The first Act for the establishing of a 
court of requests is the 1 James I. c. 15, 
which confirms the court which had al- 
ready been established in I^ondon by an 
act of the common council, at least as 
early as tlie reign of Henry VIII., if in- 
deed it had not lieen established by antient 
usage. ('I'idd Pratt s ‘ Abstract of the 
Acts of Paii’liament relating to Courts of 
Reipiests," for a list of the places which 
have such courts.) 

RESIDENCE. [Rknkfick.] 

RESIGNATION. The word Resig- 
nation literally signifies an unsealing or 
breaking of a seal in order to open a tes- 
tamentary instrument, as in Horace, Lib. 
i. I'lp. vii. 8 : 

“ OrRciosaqup sedulitas et opplla formsis 
Addurit febres, et testamrutii resignat.” 

The English w’ord Resignation is the 
proper term to express the giving up of a 
benefice which the canonists call Renun- 
ciation. A surrender is the giving up of 
temporal land into the hands of the lord. 
A resignation of a benefice must be made 
to a superior : a parson must resign to his 
bishop, a bishop to the archbishop, and 
ail archbishop to the king. A donative 
is to be resigned to the patron, for a do- 
native is received immediately from the 
patron ; but a common benefice is to be 
resigned to the ordinary who has ad- 
mitted and instituted the clerk. The 
2 T 
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subject of Resignation Bonds is discussed 
under Benfpice, p. y5(). 

The resignation must be in -writing, 
and contain the proper formal words, of 
-which “resigno,” “resign,” is one, but 
not the only one that is necessary. The 
benefice or ecclesiastical preferment is not 
vacant until the resignation has been ac- 
cepted. 

Tlie term Resignation is now generally 
.pplied to any giving up of an office or 
/ place, oven to those -which an; merely 
honorary, as a scat at a boartl of directors 
or at tlic council of a literai-y or scientific 
society. It is usual to accejit such resig- 
nations formally, though in most cases a 
man may give up or withdraw from any 
siicli jdace, when ho pleases, tliough he 
will not thereby alooe free hiinstlf 
from any pecuniary demand to which lie 
may in such capacity have made himself 
liable. 

RESIGNATION BONDS. [Bene- 

FICE, p. .Soli. I 

RKS P( )N I ) E NT! A . f Bo’rroMRY.] 

RESTITUTION. — Jifistitufion of sto- 
len rpofls. By 7 N" 8 f »eo. I V. c. 21), § 57, 
if any person guilty of a felony or mis- 
demeanor under that act, in stealing, con- 
verting, or receiving any property, shall 
be indicted for such offeuce by the owni'r 
or his executor, and ooiivicted, the pro- 
perty shall he restored to the owner, and 
the court before whom the person shall 
be convicted shall liave power to award 
W’rits of restitution for tlu; propiTty, or 
order it to he restored in a sninniary 
manner. IVovided that if it shall appear 
that any valuable security shall have 
been bona fide paid or diseliarged by some 
person liable to pay it, or being a iiegviti- 
able instrument shall have been bond fide 
taken or received by transfer or delivt*ry 
by some person for a vahiahle considera- 
tion, -without any reasonable ground to 
suspect that it had been stolen, &c., then 
the court shall not order the restitution 
of such security. 

Before this Act, the owner was in all 
cases entitled to restitution on conviction 
for a felony, ])ut not for a misdemeanor. 
Dui iUi? the p'*riod between the theft and 
the cmivictym, or acquittal or death of the 
^prisoner, tne ownership of the property 
Resuspended. (2 l7ist., 711; Horwood u. 


Smith, 2 71 Jt, 750; Burn’s Jnstice^ 
‘ Restitution.’) 

REVERSION. “ Reversion of land 
is a certain estate remaining in the lessor 
or donor, after the particular estate and 
possession conveyed to another by lease 
for life, for years, or gift in tail. And 
it is called a reversion in respect of the 
possession separated from it : so that he 
that hath the one, hath not the other at 
the same time, for being in one body 
together, there cannot he said a rever- 
sion, because by the uniting, the one of 
them is drowned in the other. And so 
tile reversion of land is the land itself 
when it falletli.” {Termes de la Ijij.) 
Thus if a man seised in fee simple con- 
viws lands to A for life, or in tail, Ik* re- 
tains the reversion in fee simple. In all 
eas'‘s whert* the owner of land or the 
person wlio lias an estate in land, grants 
part only of his estate, he has a rever- 
sion ; and as the grantee holds of him, 
there is temu-e between them, and the 
grantor has a seignory by virtue of hav- 
ing a reversion. When a man grants all 
Ids estab* to another, or grants a particu- 
lar estate to A, and various ri'niaiiulcrs 
over, remainder to F in foe, lie has no 
reversion left, and therefore he has no 
seignory since tin; passing of the statute 
of (^uia Emptores. The reniainder-nicii 
also who precede the remaindcr-Tnaii in 
fee, do not hold of such reiiiuinder-inan, 
but of tlie lord of the fee of whom the 
original owner held, 'riie word rever- 
sion is often used inaccurately, and it 
sometimes necessary to recur to its strict 
legal signification. 

Before the passing of the statute D* 
Donis, if a man seised in fee siuipb' 
granted his hinds to a man and the heir.’ 
of his body, he had no reversion, for the 
grantee was considered to have a con- 
ditional fee. Ihit since this statute, an 
estate to a man and the heirs of 
body has always been considered to he a 
particular estate. 

If a man grants a lease of lands nt 
possession, at common law, he has no re- 
version until the lessee enters by virtue 
of his lease, for the lessee has no estate 
until he enters ; but if the term of 
is created under the Statute of Uses, 
by bargain and tlie lessee has ‘ 
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vested estate by virtue of the statute, : 
■without entering on the land, and conse- i 
qnently the lessor has u. reversion. It is ' 
said that a reversion cannot be created ' 
by deed or other assurance, but arises 
from construction of law. This means 
that a reversion is not created by the a(‘t 
of the party Avho conveys part of his 
estate, but is a legal conse(iuence of his 
acts.. If a man seised in fee simple 
limits his estate to another ibr life or in 
tail, remainder to himself in fee or to his 
own right heirs, he has not a remainder, 
but a reversion. Yet by a recent statute 
(3 and 4 Win. IV. c. l()(i) the ellect of 
such a limitation is to vest such re- 
mainder in fee in the settlor by juirchase^ 
and he is not to be eonsideri tl to be en- 
tith'd to it as his former estate or part 
thereof. 

A n.version is a vested estate, which 
may be granted or conveyed, ar.d 
charged like an estate in jiossession ; and 
in some east's the reversioner in fee* may . 
bring an action, as well as the tenant in | 
possession, for an injury to Ids inherit- I 
anee. ! 

Fealty is an inse]nirable incident to a ' 
reversion. 'Fhere may or may not lu* a ' 
rent rtfserved, but fealty is always due i 
from the owner of the particular estate* ! 
to tile rever.sion(!r, and it cannot be st-jia- j 
rated from the reversitin, llumgh the ! 
rent, if thm-e is one reservi-d, may he 1 
separated Troiii it. Rev ' rsions which 

are expectant on estates tor years are | 
^'sulijcct to dower and courtesy ; but this 
is not the ease with reversions exj>ectant 
on a freehold estate. 

By a recent Act (3 and 4 Wm. IV. c. 
Ih4), reversionary estates or interests in j 
lands, teiieineiits, and hereditaments, cor- 
poreal and incorporeal, are assets to be 
administered in courts of equity for the 
payment of a per.'^oii’s debts hotli on 
Minple contract and on speciality, wlien 
^och person shall not by his last will 
have charged such estates or interests 
^ith or devised them suljject to the pay- 
ment of his debts. 

RlGink It hjis been .shown in Law 
[ i* P* 174 1 that the word ruj/it occurs under 
iome forni in all the Teutonic languages ; 
J’lia that it bears a double meaning equi- 
''alent to the significations of the Latin 


word jifSj namely, la?o and Jaciclti/. 
The Anglo-Saxon word bore this double 
meaning, but rijht^ in inodi*rn Phiglisb, 
has lost the signiticatiori of Itnvy and has 
retained only its other meaning. 

! Right, ill its strict .sense*, means a. legal 
claim ; in pther words, a claim which 
can be enforced by legal remedies, or a 
claim the infringement of which can be 
punished by a legal sanction. It follows 
I from this definition that every right 
i presupposes the existence of positive 
i law. 

; 'file causes of rights, or the motles of 
acquiring them, are various, and can 
: only be explained in a system of juris- 
i prudence ; for example, a person may ac- 
■ quire a right by contract, by gift, by 
I snceession, by the non-fulfilment of a 
I condition. 

j lOvcry right correlates witli a legal 
. duly, either in a determinate iierson or 
i jierMins or in the world at large. Thus 
a right arising from a contract (for ex- 
ample, a contract to perform a service, 
or to pay a >suiii of money ) is a riglit 
against a determinate penson or persons ; 
a right of property (or dominion) in a 
field or house, is a right to deal with the 
field or house, availing against the world 
at large. On the other hand, evi ry legal 
duty <loes not correlate with a right ; for 
there are certain absolute duties which do 
not correlate with a right in any determi- 
nate jKTSon. Such arc the duties which 
are included in the idea of police ; as the 
duties of cleanliness, order, quiet at cer- 
tain times and places. 

The word right is sometimes used, 
improperly and secondarily, to signify not 
legal but moral claims ; that is to say, 
claims which are enforcetl nu'iely by 
public opinion, and )iot by tlie legal 
sanction. 

In this sense the rigid of a slave 
against his master, or of a sidijt^ct against 
his sovereign, may be spoken of; 
although a 'slave has rarely any legal 
right against his master, and a subject 
never has a legal right against his 
sovereign. It is in the same sense 
that a sovereign goveniment is some- 
times said *0 have rights against its sub- 
jects, although in strictness a sovereign 
government creates rights, and does not 
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possess them. In like manner, one 
sovereign government is said to have 
rights against another sovereign govern- 
ment ; that is to say, moral rights, de- 
rived from the positive morality pre- 
vailing between independent nations, 
which is called international law. 

We likewise sometimes hear of certain 
rights, styled natural rights, which are 
supposed to be anterior to civil govern- 
ment, and to be paramount to it. Hence 
these supposed natural rights sometimes 
receive all the additional epithets of in- 
defeasible, indestructible, inalienable, and 
the like. This theory of natural rights 
is closely connected Avith the fiction of a 
social compact made between persons 
living in a state of nature; which theory, 
though recommended by the authority 
of Locke, has now been abandoned by 
nearly all political speculatoi*s. 

RIGHT OF COMMON. [Commons, 
Rights of.] 

RIGHT, PETITION OF. [Pkti- 
TiON OF Right.] 

RIGHTS, BILL OF. [Bill of 
Rights.] 

RIGHTS, DECLARATION. [Bill 
OF Rights.] 

RIOT. A riot is a misdemeanour at 
common law. The definition of it given 
by Hawkins, and which appears to have 
been very generally adopted without much 
alteration by sul)sequent writers, is *‘a 
tumultuous disturbance of the peace by 
three persons or more, assembling 
togeiher of their own authority, with an 
intent mutually to assist one another 
against any one who shall oppose them 
in the execution of some enterprise of a 
private nature, and afterwards executing 
the same in a violent and turbulent 
maimer, to the terror of the pople, 
whether the act intended were of itself 
lawful or unlawful.” But if the enter- 
prise is for the purpose of redressing 
rievances generally throughout the 
ingdom, or to pull down all inclosures, 
the offence is not a riot, but amounts to 
a levying of war against the king, and 
the parties engaged in it are guilty of 
high tre.T' ni. 

Violenee, if not of actual force, yet in 
gesture or language, and of such a nature 
US to ^ause terror, is a necessary ingre- 


dient in the offence of riot. The lawful- 
ness of the enterprise operates no further 
than as justifying a mitigation of the 
punishment. It does not in any way 
alter the legal character of the offence. 
All parties present at a riot who insti- 
gate or encourage the rioters, are 
tliemselves also to be considered as prin- 
cipal rioters. 

Various Acts of Parliament have been 
passi'd for the purpose of giving au- 
thority to magistrates and others for the 
purpose of suppressing riots, and re- 
straining, arresting, and punishing 
rioters. These are collected and com- 
mented upon by Hawkins (I P. C’., h. i., 
c. 65) and Burn (5 vol., ‘Riot,’ &c.). 
The most important is 1 Geo. T., st. ii., 
c. 5, commonly called the Riot Act. By 
that statute it is provided that “if any 
persons to the nmnber of twelve or more, 
being unlawfully, riotously, and tumul- 
tuously assembled together to the dis- 
turbance of the public peace, shall con- 
tinue so asseml)led for the space of an 
hour after a magistrate has commandeil 
them by proehnnation to disperse, they 
shall be considered felons.” 

The form of proclamation is given iu 
the Act, and is as follows ; — 

“ Dur sovereign lady the queen 
chargeth and commandeth all persons 
being assembled, immediately to dispei’sc 
themselves, and peaceably to depart to 
their habitations or to their lawful bnsi- 
ne.ss, upon the pains contained in the 
Act made in the first year of King 
George, for preventing tumults and riot* 
ous assemblies. 

“ God save the Queen.” 

This is directed to be read with a loud 
voice and as near as possible to the 
rioters ; no word must he omitted. Per* 
^ons who do not disperse within tlie hom 
maybe seized and apprehended by any 
magistrate or peace-officer, or any private 
pereon who has been commanded bva 
magistrate or officer to assist. 
case of resistance, those who arc attempt- 
ing to disperse or apprehend the rioters 
will be justified in wounding or killing 
them. It is felony also to oppose the 
reading of the proclamation ; and if 
reading should be prevented, those who 
do not disperse are still gviilty felony. 
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if they kiiow that the reading of the pro- 
clamation has been prevented. 

A prosecution under this Act must be 
commenced within a year after the 
offence has been committed. By the 7 
^ 8 Geo. IV., c. 80, s. 8, rioters who de- 
molish or begin to demolish a churcli or a 
chapel, a dwelling-house, or any other of 
the various buildings or machinery men- 
tioned in that Act, are to be considered 
as felons. By 7 & 8 Geo. IV., c. 81, 
provision is made for remedies against the 
hundred in case of damage done by 
rioters. 

By that Act compensation may be 
recovered by action against the hundred 
for any injury done to buildings, or fur- 
niture, &c., contained in them, to the 
Ruiount of 3()l. Wliere the damage does 
uot amount to 80/., inquiry may be made 
on oath of the claimant, or other wit- 
nesses, before justices at a petty sessions, 
who are authorised to make an order for 
payment of damages and costs. An iii- 
lialutant of the hundred is made a com- 
petent witness for the defendants. In 
order to recover in either of these pro- 
ceedings, it is necessary to show that a 
riot has been committed ; and in case 
liie building, &c.,has not been demolijUied, 
lo show that the rioters had de(/t/n to dc- 
moduli it ; that is, that their intent was 
to demolish, although from some reason 
tliat intent has not been carried into ex- 
ecution. Unless this inter. t is proved, 
till* party is not entitled to compensation, 
iKowever great damage may have been 
'lone,- and if the intent did exist in 
the mind of the rioters, coinpeiisation is 
still claimable, however slight the 
^himage. If the rioters have been inter- 
^’upted in their proceedings, it will be 
Jeft to the jury, or it will be for the jus- 
tices to say, whether, without such inter- 
ruption, a demolition would have been 
effected. But if the rioters have volun- 
tarily retired without effecting a demo- 
htioa, or if, though disturbed, their in- 
from other eircumstahees, appears 
to have been directed towards some 
other object, as for instance to compel 
persons to illuminate, &e., the parties in- 
jured will have no remedy under the sta- 
^te, as it appears that there was no intent 
to demolish. 


The action must be commenced within 
three months after the commission of the 
offence ; and to entitle the party injured 
to bring an action, he, if he had know- 
ledge of the circumstances, or the party 
in charge of the proj)erty, must, within 
seven days after the injury done, go 
l)efore a magistrate and give on oath all 
the information relative to tlie matter 
which he possessed, and also be bound 
over to prosecute the offenders. 

With respect to unlawful assemblies 
of a seditious character, various provi- 
sions are enacted by 89 Geo. III., c. 79 
and 57 Geo. Ill,, c. 19 ; and in reference 
to those for training to the use of arms, 
by 60 Geo. III., c. 1. [Sedition,] 
(Hawkins, P. C. ; East, P. C\; Burn's 
Justice^ voL .5, ‘Riot,’ &c. ; Russell, 
On Crimes.) [Law, Criminal, p. 182.1 
RIOT ACT. [Riot.] 
river. Ill a legal sense rivers are 
divisible into fresh and salt-water rivers. 
Salt-water rivers are those rivers or parts 
of rivers in which tlie tide ebbs and flows. 
Rivers are also divisible into public or 
navigable rivers and private rivers. 

The property in fresh-water rivers, 
whether public or private, is presumed 
to belong to the ownei*s of the adjacent 
land ; the owner on each .side being en- 
titled to the soil of the river and the right 
of fishing as far as the middle of the 
stream. But this presumption may be 
rebutted by evidence of special usage to 
the contrary. For instance, it may be 
shown that the river belongs to one per- 
son, and the adjacent land to another ; or 
that one party owns the river and the 
soil of it, and another the free or several 
fishery of the river. If a fresh- water 
river between the lands of two owners 
gains on one side by insensibly shifting 
its course, each owner continues to retain 
half the river, and the insensible addition 
by alluvium Kdongs to the land to which 
it attaches itself ; unless the lands of the 
proprietors on each side have been marked 
out by other known boundaries, such as 
stakes, in the river. This part of the 
law as to the acquisition by alluvio, is 
Slated by Bractoii in the chapter “ De ac- 
quirendo reru.n dominio ” (fol. 9), and his 
statement both in substance and expres- 
sion is taken from the Digest (41, tit. U 
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s. 7), with which Gains may be compared 
(ii. 70). But if the couree of the river is 
changed suddenly and sensibly, then the 
boundaries of tlie lands will he, as they 
were before, in the midst .of the deserted 
channel of the river. Tliough fresh- 
water rivers are j)resiimed to be the pro- 
perty of adjacent landowners, yet such 
owner cannot set up a ferry and demand 
a toll unless by prescription or by charter 
from the king. 

In tliose rivers which are navigable, 
and in which the public have a coniinon 
right to a passage, the king is said to have 
“ an interest in jurisdiction,” and this is 
so not only in those parts of them which 
are the king’s property, hut also where 
they are become private propt'rty ; 
such rivers arc called “Iluvii regales.” 
“haut streanies le roy,” ‘‘royal rivers;” 
not as indicating the property of the king- 
in the river, hut because of their being 
dedicated to the public use, and all things 
of public safety and convenience being 
under his care and ])rotectioii. Tims a 
common Ijighway on laud is called the 
king’s highway, and navigable rivers are 
ill like manner the king’s highway liy 
water. Many of the ii.c/ukMits belonging 
to a highway on land attacli to such rivei’s. 
Accordingly any nuisances or o1 jstructions 
upon them may be indicted even though 
the nuisaiiC(^s he in the private soil of any 
person ; or the nuisances and obstructions 
may be abated by individuals without 
process of laAV. But all tlie incidents of 
a land highway do not uftacli to such 
rivers. Thus, if the higliM'ay of the 
river is obstructed, a passenger will not 
be justified, as he would l)e in the case of 
a land highway, in passing ov(*r tlie ad- 
jacent land. Though a river a public 
navigable river, there is not therefore any 
right at common law for parties to use 
the banks of it as a towing-path. (Ball 
V. Herbert, 3 T. 7i., 2.')."!.) 

If a river Avhich is private in use as 
well as ill jiropcrty be made navigable by 
the irvviwr, it docs not therefore become a 
public river usiless from some act it may 
he p -[ SMinc ! that lie has dedicated it to 
the public. 'J’he taking; of toll is sucli an 
act. Callio r .p that the soil of the sea 
and of royal nve-rs liclongs to the king. 
But tue expression, if intended to apply 


to all parts of the rivers where the public 
have a right of passage, appears too com- 
prehensive. 

But there is no doubt that in some such 
rivers the property may he in the crown; 
as it Avas in tlie river Thames, the jiro- 
perty iii Avhieli, both as to the Avater and 
the soil, was conveyed by charter to the 
lord mayor and citizens of London. And 
in all rivers as far as the tide fioAvs, the 
property of the soil is in the king, if 
no other claims it by prescription. Tn 
navigable rivers Avhere the tide IIoavs, 
the liberty of fisliery is coniinon and 
jiiihlic to all persons. (Hale, J)e. Jure 
Marifi ti Jh achioriim cjiindcm ; Callis, 
()u Sf'irrr.s.) 

The mere running Avater belongs to no 
one ; hut the proprietor of adjoining land 
is entitled to the reasonable use of it as it 
runs by his land. “ And eonsecinenlly no 
propri(‘tor can have the. right to use the 
Avat(‘r to tlie prejudice of any other pro- 
prietor. Without the consent of the other 
proprietors avIio may he affected by his 
operations, no proprietor can eitlier dimi- 
nish the (piantily of Avater which Avould 
otherwise doseend to tlie proprietors he- 
low, or throAv the Avater hack upon tlie 
proprietors ahoA’c. Every proprietor ai ho 
claims a right either to throw the Avater 
hack above, or to diminish the i|u:intitv of 
Avater which is to descend below, iimst, 
in order to maintain his claim, eitlier 
prove an actual grant or licence from the 
jiroprietors allecb'd by his operations, or 
must prove an miiiiterrupted enjoyment 
of twenty years.” 

{Jadijment of Sir J. JavcIi Wrignt 
?\lloward; Sim. and Stuart, 10!); Gale, 
On Jufsrmejtts.) 

ROAD. [Way.] 

KOBES, MASI^EK OP THE, an of 
licer of the houscdiold Avho has the order- 
ing of the king's robes. By statute a I 
Henry III., the “Oardein de la Garde- 
robe dc Koi,” the Avarden of the kings 
AAMrdrohe, \A'as to make accoinpt yearly 
in the Exchequer, on the f<*ast of 
Margaret. Under a (picen, the designa- 
tion of the office is changed to tliat o 
a mistress of the robes. The olhec has 
always been one of dignity. Gigh Fij 
vih'ges were conferred upon it by 
Henry VI., and others by King Janies 1- 
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vho erected the office of master of the 
robes into a corporation. 

KOCiUE AND VAGABOND. [Va- 
grant.] 

bolls court. [CiiANCKiiY.] 

Jv'OLLS, MASTER OF THE. [Chan- 
eKRV.J 

ROfiLS. [Ukcords.] 

KO]\IAN CATHOLICS. [Catholic 
Church; Establishko Church; Re- 
cusants.] 

roman law. The historical ori- 
sin of the Roman Law is unknown, and 
its fundamental })rincipleR,Tnaiiy of which 
even survived the Ict^islatioii of .Justi- 
nian, arc older than tlic oldest record.s of 
Italian history. The t()uudation of the 
strict rules of the Roman law as to familia, 
agnatio, marriage, testaments, succession 
to iutostate.s, and ownership, was probably 
custom, which being recognised by the 
sovereign power, becaiiu* law. As in 
iiiaiiy other states of anticpiity, the con- 
nexion of the civil w'ith the ecclesiastical 
or saeivd law was most intimate; or ra- 
ther, M'c may consider the law of religion 
as originally coinpreheiuliiig all other 
law, and its iiiterj)retation us belonging 
to tlie priests and the king; exclusively. 
There was however direct legislation 
even in tlie period of tlie kings, 'rhese 
lau’s, which are mentioned under the 
name of Leges Regiae, were proposed by 
the king, witli tin* aj)prob:itit)U of the 
senate, and continned b} (bt; populus in 
the (’oinitia (kiriata, and, after the con- 
stitution of Servius Tullius, iu (ho Co- 
mitia Ceuturiata. TItat there w'er<* re- 
mains uf this aiilieiit legislation existing 
t'Ven ill the Imperial period, is certain, as 
apjH*ars from tlie notice of the Jus (hvile 
Rapiriaiiiirn or Papisianiim, which the 
Lontifex Maximus Papirius is said to 
have c'oinpiled from these 'sources, about 
w immediately after tlie expulsion of 
Lirquinius Superbus ( /JiV/., i., tit. 2 ), and 
from the distinct ndermiees to these 
Leges made by lute writers. Still there 
is great uncertainty as to the exact date 
the compilution of l^apirius, and its 
I'oal character, kiven his name is not 
Tide Certain, as he is variously callctl 
Lams, Sextus, and Publius. (Dion. Hal., 
Ri. 3b ; tit. 2.) 

But the earliest legislation of wliich 


v/e have any important remains is tlie 
compilation called the Twelve Tables. 
The original tables indeed are said to 
have perished in the conflagration of the 
city after its capture by the Gauls, but 
they were satisfactorily restored from 
copies and from memory, for no ancient 
writer who cites them ever expresses a 
doubt as to the genuineness of tlieir con- 
tents. It is the tradition that a commis- 
sion was sent to Athens and the Greek 
states of Italy, for the purpose of examin- 
ing into and collecting what was most 
useful ill their codes ; and it is also said 
that Herrnodonis of Epliesus, then an 
exile in Rome, gave his assistance in the 
compilation of the code. There is no- 
tliing improbable in this story, and yet it 
is imdeuiahle that the laws of the Tables 
were based on Roman and not on Greek 
or Athenian law. Their object was to 
confirm and define perhaps rather than to 
enlarge or alter the Roman law, except in 
some few' matters ; and it is pro])ablc that 
the laws of Solon and those of other Greek 
states, if tliey liad any effect on the logis- 
latioji of the Decemviri, served ratlier as 
models of form than as sources of positive 
rules. The 'J'welve 'fables were a body 
of constitutional law as well as other law'. 

Ten tables were completed and made 
public by the Decemviri, iu n.c. 451, and 
in tlie following year two otlier tables 
wm'e added. This compilation is quoted 
by the aiitient writers by various titles: 
Lex XI I . 'rabularnm, la'ges XI L, some- 
times XIL simply (Cic., ii. 23), 

Ta'X Decemviralis, and others. The rules 
coutaiiied iu these tables long continued 
to be the foundation of Roman Law, and 
they were never formally repealed. The 
laws themselves W'ere considered as a 
text-book, and they wei-e commented on 
by the Jurists as late as tlic age of the 
Antoiiinos, wdien Gains wrote a commen- 
tary on them in six books (‘ Ad Legem 
XIL Tabularum ’). 'The actions of the 
old Itoinan law, called Legitimac, or Le- 
gis Actiones, were founded on the pro- 
visions of the Twidve Tables, and the 
demand of the complainant could only be 
made in the precise terms which w'ere 
used iu tb“ 'fables. (Gaius, iv. 11.) 
The riglits of action were consequently 
very limited, and they were only subse- 
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quently extended by the Edicts of the 
Praetors. The brevity and obscurity of 
this antient legislation rendered interpre- 
tation necessary in order to give the laws 
any application ; and both the interpre- 
tation of the laws and the framing of the 
proper forms of action belonged to the 
College of Pontifices. The civil law was 
thus still inseparably connected with that 
of religion (Jus Pontificium), and its in- 
terpretation and the knowledge of the 
forms of procedure were still the exclu- 
sive possession of the patricians. 

The scanty fragments of the Twelve 
Tables hardly enable us to form a judg- 
ment of their character or a proper esti- 
mate of the commendation bestowed on 
them by Cicero ( J)e. Or,, i. 43.) It seems 
to have been the object of the compilers 
to make a complete set of rules both as to 
religious and civil matters ; and they did 
not confine themselves to what the Ro- 
mans called private law, but they com- 
prised also public law (“Fons puhlici 
privatique juris,” Liv., iii. 34). They 
contained provisions as to testaments, suc- 
cessions to intestat(?s, the care of persons 
of unsound mind, theft, homicide, inter- 
ments, &c. 

They also comprised enactments which 
affected a man's status, as for instance the 
law contained in one of the two last Ta- 
bles, which did not allow to a marriage 
contracted between a patrician and a ple- 
beian the chai-acter of a legal Roman mar- 
riage, or, in other words, declared that 
between patricians and plebeians there 
could be no Connuluum. Though great 
changes were made in the Jus Ihiblicum 
by the various enactments which gave 
to the plebeians the same rights as the 
patricians, and by those which concerned 
public administration, the fundamental 
principles of the Jus Privatum, which 
were contained in the I'ables, remained 
unchanged, and are referred to by jurists 
as late as the time of Ulpian. 

The old Leges Reglae, which were col- 
lected into one body by Pa pi ri us, were 
commented on by Granins Flaccus in the 
time of Julius Caisar I., tit. Ifi, s. 

144), and inns they were probably pre- 
served. T!ie fragments of these laws 
have been often collected, but the best 
«8say tpoa them is by Dirksen, ‘ Ver- 


suchen zur Kritik iind Auslegung dep 
Quellen des Rbmischen Rechts,’ lAupzig, 
1823. The fragments of the Twelve Ta- 
bles also have been often collected. The 
best works on the subject are that by 
James Godefroy (Jac. Gothofredus), and 
the more recent work of Dirksen, ‘ Uehcr- 
sicht der bislierigeii Versiicbe zur Kritik 
und Ilerstellung des Textes der Zwiilf- 
Tafel-Fragmente,’ Leipzig, 1824. 

For about one hundred years after the 
Legislation of the Decemviri, the patri- 
cians retained their exclusive possession 
of the forms of procedure. Appius Clau- 
dius Ciccus drew up a book of the forms 
of actions, which it is said that his clerk 
(hiaeus Flavius stole and published ; the 
fact of the theft may be doubted, though 
that of the publication of tliii forms of 
procedure, and of a list of the Dies Fasti 
and Nefasti, rests on suflicient evidence. 
The book thus made public by Flavius 
was called Jus Civile Flavianiim; but 
like that of Papirius it was only a com- 
pilation. The publication of these forms 
must have had a great olfect on the prac- 
tice of the law: it was in reality equiva- 
lent to an extension of the privileges of the 
plebeians. Subsequently Sextus Aelius 
published another work, called ‘‘Jus 
Aeliamim,” which was more complete 
than that of Flavius. This work, which 
was extant in the time of Pomponius 
(7%., i., tit. 2, s. 2, § 3P), was :slso called 
“ Tripertita,” from the circumstance of 
its containing the laws of the 'rwclve Ta- 
bles, a coininentary upon them (interfire- 
tatio), and the lA*gis Actiones. This 
work of Aelius appears to have been con- 
sidered in later times as one of the cliicf 
sources of the civil law (veluti cunal)ul'ii 
juris) ; and he received from his contem- 
porary Ennius the name of “ wise 

“ Kgregie cordatus homo ciitus Aelius Se\tus. j 

Sextus Aelius was Ciirule Aedile, me. 
200, and Consul, u.c. 198. 

In the Kcpuhlican period new laws 
(leges) were enacted botli in the ("oniitia 
Centuriata and in the Comitia Tributa. 
The Leges Curiatae, which w ere eiiactea 
by the curiae, were limited to cases ol 
adrogation and the conferring of the ini* 
perium. The Comitia Centuriatii were 
made independent of the Curiata by tne 
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Lex Publilia (Liv., viii. 12), which de- ! 
dared that the leges passed in these Co- 
mitia should not require the coidinnation 
of the patres, that is, the Comitia Curiata. 
The leges passed in the Comitia Tributa 
were properly called Leges Tributae 
or Plebiscita, and originally they were 
merely proposals for a law which were 
confirmed by the curiae. Hut the Lex 
Publilia («.c. 330), and subsequently the 
Jycx Hortensia (ij.c. 286), gave to the 
Plebiscita the full force of leges without 
the consent of the patres (Idv., viii. 12; 
Gaius, i. 3 ; Cell., xv. 27) ; and a Plebis- 
citum was accordingly sometimes called 
a lex. The leges generally took their 
name from the gentile name of the magis- 
trate who proposed them (rogavit), and 
sometimes from the name of both consuls, 
as Lex Aelia or Aelia Sentia, Papia or 
Papia Poppaea. If the proposer of the 
law was a dictator, praetor, or tribune, 
the Lex or Plebiscitum, as the case might 
be, took its name from the proposer only, 
as Lex Hortensia. Sometimes the object 
of the lex was indicated by a descriptive 
term, as Ta'x Cincia de donis ctmuneribus. 

The Senatus Consulta also formed a 
source of law under the republic. I'hat 
a senatus consultum in the time of (iaius 
( i. 4) should have the force of law (vicem 
legis optinet), may be easily admitted; 
but Cains in this passage appears to be 
r^Terriiig not only to such senatus consulta 
as had been passed under the empire, but 
to the senatus consulta generally as a 
ji'Ource of law. Probably the senate gra- 
dually came to be considered in some de- 
gree as the representative of the curiae, 
and its consulta, in many matters relating 
to administration, tlie care of religion, the 
aerariunj, and the administration of the 
provinces, had the full effect of law's. It 
does not seem as if the Romans themselves 
h:i(l a very clear notion of the way in 
^’hich the senate came to exercise the 
power of legislation ; but they imagined 
that it arose of necessity with the increas- 
population of the state and the in- 
crease of public business. The senate 
thus became an active administrating 
aod, as an easy consequence, that 
Wich it enacted (constituit) w'as observed, 
this new source of law was termed 
^natus Consultum i., tit 2). It 


seems probable that the senate begai> to 
exercise the power of making scnatu.s 
consulta after the passing of the ilortchsia 
Lex, though it is not pretended that the 
Hortensia Lex or any other Lex gave this 
power to the senate. No senatus consulta 
are recorded as designated by the names 
of magistrates, till the time of Augustus; 
a circumstance which seems to show that 
whatever binding authority senatus con- 
sulta might have acquired under the Ke-i 
public, they were not then viewed as laws 
properly so called. But from the time of 
Augustus, the titles of senatus consulta 
frequently occur ; their names, like those 
of ‘most of the leges, were derived from 
the consuls, as 8. C. Velleianum, Pegasi- 
ammi, Trebellianum, &c., or of tlie em- 
peror who proposed them, as S. C. Clau- 
dianum, Neronianum, &c., or they' w'cre 
said to he made “ auctore Principe,” or 
“ ex auctoritate Priiicipis.” The expres- 
sion applied to the senate, so enacting, 
was “censere.” (Gaius, i. 47.) Special 
consulta were sometimes passed for the 
purpose of explaining or rendering effec- 
tual previous leges. 

A new source of law was supplied by 
the Edicla of those magistrates w ho had 
the Jus Kdicendi, hut mainly by tlie 
praetors, the praetor urbanus and the 
praetor peregrin us. The edicts of the 
praetor urbanus w ere the most important^ 
The body of law which was formed by 
the Kdicta is accordingly sometimes called 
Jus Praetorinm, which term however 
might be limited to the Kdicta of the 
praetors, as opposed to those of the eurule 
aediles, the tribunes, censors, and ponti- 
lices. The name Jus Honorariimi, as 
opposed to Jus Civile, comprehends the 
whole body of edictal law ; and the name 
Honorarium w as given to it, apparently 
because the Jus Edicendi was exercised 
only by those magistratus who had the 
Honores. Jus Civile in its larger sense 
comprehended all the law' of any given 
nation; but the Jus (Civile Komaiiorunu 
as opposed to the Honorarium, consisted 
of Leges, Plebiscita, Senatus Consulta, to 
which, under the empire, were added the 
Decreta Principum and the Auctoritas 
Prudeiitium The Honorarium Jus was 
introduced for the purpose of aiding, sup- 
plying, and correcting the defects of the 
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Jus Civile Roinaiiorum in its limited 
sense. ( Duj., i., tit. 1, s. 7.) The nature 
of the Roman Kdictal f.aw is explained at 
the end of the article Equity. 

With the establislmient of the Imperial 
Ccmstitution begins a new epocli in the 
Ronuiii law. The leges of Angustns and 
those of his predecessor had some in- 
fluence on the Jus Privatum, though they 
did not aflect the fimdameutal principles 
of the Roman law. A liCX .Julia came 
into operation, n.c. 1‘1, but it is better 
known as the Lex Julia et l*apia Poppaen, 
owing to the circumstance of another lex 
of the same im]H>rt, but less severe in its 
provisions, being passed as a kind of 
supplement to it in the consulship of M. 
I^apius Miitilus and Q. Poppaeiis Seeuii- 
dus, A.i). 9. 'rhis law had for its ohjeet 
the encouragement of inan lage, hat it 
contained a great variety of provisions. 
A Lex Julia de Adiilteriis, which also 
contained a e)m})ter on the dos, is of un- 
certain date, but was probably passed be- 
fore the former Lex ,)ulia came into 
operation. Several Leges Juliae Jndi- 
ciariae are also mentioned, which related 
both to Judieia PulJica and Privala, and 
some of whicli may prohal)ly belong to 
the time of the dictator (Ansar. 

The development of the Roman law 
in the imperial period was little atVected 
by direct legislation. iSew laws were 
made by Senatus (Jonsulta, and subse- 
quently by the Constitutiones Principum *, 
but tliat which giv(*s to thi.s period its 
striking cbaraeteristic is the elVeet pro- 
duced by tlie IJesponsa and the writings 
of the Roman jurists. 

8o long as the law of religiou or the 
Jus Pontifieium was hlcndi'd Mith the 
Jus Civile in its limited sense, and the 
knowledge of both was confined to the 
patricians, jurispriulence was not a pro- 
fession. Ilut with the gradual separation 
of the Jus Civile and Ihmtifieium, which 
M^as partly owing to the politiciil changes 
by which the estate of the plebeians was 
put eu a level with that of the patricians, 
there arose a class of persons wlio are 
designated as Jiirisperiti, Jurisconsulti, 
Prude ntes, aiul by other equivalent names. 
Of these jurisconsulti the earliest on re- 
cord is Tiberius Coruncanius, a plebeian 
Poniiftx Ivliximus, and consul b.c. 2d0; 


he is said to have been the first who pro- 
fessed to expound the law to any person 
who wanted his assistance; he left no 
writings, hut many of his Responsa w'ere 
recorded. Tiberius (Coruncanius had a 
long series of successors who cultivated 
the law, and whose respon.sa and writings 
were acknowledged and received as a 
part of the Jns Civile. The opinions of 
the jurisconsulti, whether given upon 
questions referred to tliem at their own 
houses, or with reference to inalters in 
litigation, were accepted as the safest rule 
by which a judex or an arbiter could be 
guided. Accordingly, tlie mode of pro- 
ceeding, as it is described by Pomponius, 
is perfectly .simple ; tlie judices in difliciilt 
eases took the opinion of the jurisconsulti, 
who gave it either orally or in writing. 
Augustus, it is said, gave the responsa of 
the jurists a dillerent ehuracter. Pefore 
his time, their responsa, as such, could 
have no binding force, and they only in- 
directly obtained the character of law by 
being adopted by those who were em- 
powered to pronounee a sentence. Aii- 
gustu.s gave to certain jurists the respou- 
dendi jus, and declared that they should 
give their responsa “ex (*jus a uctoritute.” 
In the time of Cains (i., 7) tlie Responsa 
Prudeutium had become a recognised 
source of law ; but he observes that the 
responsa of those only were to be so con- 
sidered who had received iK*rinissiou to 
make law (jura eoudere); and be adds 
that if tlicy all agreed, tiudr opinion was 
to be considered as law ; if they disagreed, 
the judex might follow wbieh opinion be 
pleased. The matter is thus left in some 
obscurity, and, for want of inon* precise 
information, w e can only conjecture what 
was the ])recise w'ay in wliieli these H* 
censed jurists under the cmjdre were em- 
powered to declare the law. It is bow- 
ever clear, both from the nature of the 
ca.se and the statement of Cains, that 
their functions were limited toexiiosition, 
or to the declaration of w liat was law in 
a given case, and that they liad no power 
to make new rules of law as such ; lar- 
ther, tlie licensed jurists must have formed 
a body or college, for otherwise it is m>t 
possible to conceive how the opinions ot 
the majority could be ascertained^ on 
given occasion, 
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'Fhe cojrinK?i]C<MiuMit of a more syste- 
matic exposition of |aw under the empire 
is indicated by the lact of the existtaiee of 
two distinct sects or schools fseliolae) of 
jurists. These scliools originated under 
Anpiastus, and the heads of each were re- 
spectively tM'o distinj>uislied jurists, An- 
tistius Tmbeo and Attnus (.^apito. lint the 
schools took their names from other ju- 
rists. The followers of (.^apito’s scliool, 
culled Sabiniani, derived their name from 
Massiirius Sabinns, a pupil of Cajuto, who 
lived imder Tiberius and as late as the 
ti))ie of Nero : sometimes they were called 
Cassiani, from C. (kissius Loiijrinus, ano- 
t’aor distinunislied pnpil of CAipito. Tin* 
other school was called Procnliani, from 
lh-oc‘ulns, a follow’cr of Lubeo. If we 
in:iy take tlie authority of Pomponius, 
tin? characteristic dilVeri‘nee of the two 
schools was this : Capito adhered to what 
WHS transmitted, that is, lu* looked out t“or 
positive rules sanctioned by time; Lubeo 
had more learning and a greater vari(‘ty 
of knowledge, and accordingly he was 
ready to make* innovations, for be had 
more confulouce in himself; in otiier 
words, he tvas a philosophical more than 
'"\ historical jurist. Gains, w’ho Avas 
liimself a Sabinian, often refers to discre- 
pancy of opinion between the two schools ; 
hilt it is not easy to collect from the in- 
stances which he mentions, what ought 
to he considered as their elnraeteristic 
<litle»’ences. IMneli has he* /i written on 
the oliaraeteristics of these two schools ; 
I^Mit nearly all that we know is eonfaiued 
tti tliefevc w<n'<ls of Poinponiuc, of which 
Puchta {(.-urst.s tJvr Instituiionru, i, ld;j) 
Itas given perhaps the most satisfactory 
exposition. 

'Pin* jnris])nidentes were not only au- 
thorisecl expounders of law, but they were 
tiK)st voluminous writers. Massurins Sa- 
hiiins Avrote three hooks Juris C^ivilis, 
''vhich formed the model of snhs(*(|neDt 
^vriters. The commentulors on the Kdict 
^'ore also very numerous, and among 
Puan are the names of Pohiponius, (jlaius, 
^|lptan, and Panins. Gains wrote an 
t*>einentary work, wliich furnished the 
jnodel of the Institntioiies of Justinian. 
Lornmeiitaries were also written on vari- 
Leges, and on tlie Seiiatus GonsiiUa 
the Imperial period ; and finaLy, the 


writings of the Lui lier jurists themselves, 
were commenti*d on by their snccessorg. 
The long serums ‘;f writers to whom the • 
name ot classical jurists has been given, 
ends, about the time of Alexander Severus, 
with Modestiiius, who was a pupil of 
Ulpian. 8ome idea may be formed of 
the vast nuns of their writings from the 
titles of their works as preserved in the 
‘Digest,* and from the ‘Index l^'loren- 
tinus;’ hut with the exception of the 
fragments which were selected by the 
eonipilers of that w'ork,t]ns great mass of 
juristical literature is nearly lost. 

Among the sources of law' in the Impe- 
rial period are the Imiwriul Clouotitutiones, 
the nature of which has been explained. 

[t 'ONSTITUTION S, POW A N.] 

With the decline of Komau jnrispru- 
dciiee began the period of com]nlations, 
or codes, as they were t<?rmed. The 
earliest were the (lodt-x Greginaanus and 
Ilermogeiiianiis, which are only known 
from fragments. ^Phe Codex Grego- 
rianus, so far as w e know it, began w’itli the 
constitutions of Se])t. Severus, and ended 
with those of Diocletian and JMaximian. 
The Codex ileriuogenianns. so far as it 
is known, eoniaineil constitutions also of 
Diocletian and Maximian, and perhaps 
some of a later date. Though these codes 
were nuifc private collections, they appa- 
rently came to be considered as authority, 
and the codes of Theodosius and Justi- 
nian were formed on tlieir model. 

*rhe code of 'Pheodosins was compiled 
under the authority of Theodosius 11., 
emperor of tlie Plast. 1 1 wtes piomulgated 
as law' in the Ka.stern empire, a.i>. *4 .*38; 
and in the same year it was eoidirmed as 
law in the Western empire by Valentiniaii 
III. and the li’omaii senate. *I']iis code 
consists of sixteen books, the greater part 
of which, as well as of the Novella', sub- 
sequently promulgated by Theodosius 11. 
are extant in their original form. The 
commission w'ho coinj^iled it w'cre in- 
structed to n^llect all the Edicta and 
JiCges Generales from the time of Con- 
stantine, and to follow' the Codex Grego- 
rianus and Ilermogenianus as their model. 
Though, the arrangement of the subse- 
quent code of Justinian differs consider- 
ably from that of Theodosius, it is clear 
from a comparison of them that the com- 
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pilers of Justinian’s code were greatly 
aided by that of his Imperial predecessor. 
The valuable edition of the Theodosian 
Code, by J. Gothofredus (6 vols. fol., 
Lugd., 1 665), re-edited by Ritter, licipzig, 
17*16-1745, contains the first five books 
and the beginning of the sixth, only as 
they are epitomized in the llreviarium; 
and this is also the case with the edition 
of the ‘Jus Civile Antejustinianeuin,’ 
published at Berlin in 1815. But recent 
discoveries have greatly contributed to 
improve the first five books. The most 
recent edition of the ‘Jus Civile Ante- 
jiistinianeiim * is that of Bonn, 1835 and 
1837. 

The legislation of Justinian is treated 
of under Justinian’s Ltx;i slat ion. 

I'liere are nu inerous works on the his- 
tory of the Roman law, but it will be 
sufficient to mention a few of the inon; 
recent, ns they contain references to all 
the earlier works: Lehrhnch der (ires- 
ehichte des liomischen Eechts^ by Hugo, 
of which there are numerous editions; 
Oesfdnchte des Jiomisrhen Vrivatrechls^ 
byZiinmern; (iesvhichte des Edniisrheti 
Ecclds, by F. Walter, 1840; and for the 
later history of the Roman law, (iesvhichte 
des Jidmischen Rechts ini Mitiehilter, by 
Savigny. 

ROUNDHEADS, a name given to the 
republicans in England, at the end of the 
reign of Charles I. and during the Com- 
monwealth. The name seems to have 
been first applied to the Puritans iK’cause 
they wore their hair cut close, but to have 
been afterwards extended to the whole 
republican party. The Cavaliers, or 
royal party, wore their hair in long 
ringlets. 

ROYALTY. The French words roi 
and ro]jal correspond to the r>atin words 
rex and regaJis ; and from royal has been 
formed royaltd (now royaute) ; whence 
has been borrowed the English word 
royalty. The corresponding Latin word 
is refjalitaSf which occurs in the Latin of 
the middle ages. (Ducange, in v.) 

Rjyait.j properly denotes the condi- 
tion or status of a person of royal rank, 
such as a king or queen, or reigning 
prince i r duke, or any of their kindred. 
The pobtcosioj of the royal status or 
condition does not indicate that the pos- 


I sessor of it is invested with any determi- 
nate political powers ; and therefore 
royalty is not equivalent to monarchy or 
sovereignty. A royal person is not neces- 
sarily a monarch ; or, in other words, 
does not necessarily possess the entire 
sovereign power. 'I'lie powers possessed 
by persons of royal dignity have been 
very different in different times and 
places ; and have varied from the per- 
formano? of some merely honorary func- 
tions to the exercise of the entire sove- 
reignty. [Kino, Sovkrkiontv.] 

In popular discourse royalty is made 
equivalent to monarchy or suvereignty ; 
and a king is called monarch or sove- 
reign without any reference to the fact 
whether he possesses the entire sovereign 
power or only a portion of it. The 
principal causes of this confusion are 
stated in Monauciiy. The confusion 
is attended with important conse<iueno(;s 
both in speculative and practical politics. 

RUBKIC (from the Latin ruhri(‘a,a. 
kind of red earth or stone), a name given 
to the titles of chapters in certain ancient 
law-books: and more especially to the 
rules and directions laid down in onr 
Liturgy for regulating the order of the 
service. These, in both instances, were 
formerly written or printed, as the case 
might be, for distinction’s sake in 
red characters,, and have retained the 
name, though now printed in black. In 
the Latin language rubrica has like 
meanings. It signifies a heading or title 
of the things which are contained in a 
law or in an edict. Thus there w'ns an 
interdict called Unde vi from its initial 
word, and Unde vi was accordingly the 
rubrica or heading under which the 
edict would be found {Vig. 43, tit. 16). 

RULE (in Law) is an order of one of 
the three superior courts of Conunoii 
Law. Rules are either general or par- 
ticular. 

General rules are such orders ndating 
to matters of practice as are laid down 
and promulgated by the court. They 
are a declaration of what the court will 
do, or require to be done, in ail matters 
falling within the terms of the rule. 
The power of issuing rules for regulating 
the practice of each court is incident to 
the jurisdiction of the court. By a 
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cent Act of Parliament (3 & 4 Wm. 
IV. c. 42), the judges were authorised 
within five years from the date of it 
(1833) to make rules of a more compre- 
hensive nature, relating especially to 
pleading in civil actions. These rules 
after being laid before both houses of 
parliament within certain times men- 
tioned in the Act, were to have “ the like 
force and ellect as if the provisions con- 
tained therein had been expressly 
enacted by parliament.” In exercise of 
this authority, a number of rules, 
generally called “ The New Rules,” have 
been promulgated, wdiich have intro- 
diic(*d very material changes in the 
mode of pleading. (Stephens on Plead- 
imj ; ('"bitty mi Pleading ; Jervis on the 
A' nr Piihs.) Formerly each court of com- 
mon law issued its own general rules, 
without much regard to the practice in 
the other courts. (3f late the object has 
been to assimilate the practice in all the 
courts of common hnv. 

Rules not general are such as are con- 
fined to the particular case in reference 
to M hich they have been granted. Of 
these, some, which are said to be ** of 
course,” are draw'ii up by the proper 
office I S on the authority of the mere 
signature of counsel, without any formal 
application to the court; or in some in- 
stances, as upon a judge’s fiat or allow- 
ance by the master, &c., without any 
signature by counsel ; others recpiire to 
he handed in as w’cll as signed by 
counsel. Rules which arc not of course, 
are grantable on application, or, as it is 
technically termed, “ the motion,” either 
of the party actually interested or of his 
counsel. Where the grounds of the 
uiotion are required to be particularised, 
the facts necessary to support it must be 
stated in an affidavit by competent wit- 
nesses. After the motion is heard, the 
court either grants or refuses the rule. 
A rule, when granted, may, according to 
circumstances, be either “ to .show cause ” 
or it may be “ absolute in the first in- 
stance.” The term “ rule to show cause,” 
also called a “ rule nisi,’’ means that 
unless the party against whom it has 
been obtained shows sufficient cause to 
jpe contrary, the rule, which is ebndi- 
‘ional, will become absolute. After a 


rule nisi has been obtained, it is drawn 
up in form by the proper officer, and 
served by tlie party who obtains it upon 
the party against whom it has been 
obtained, and notice is given him to 
appear in court on a certain day and 
show cause against it. lie may do this 
either by showing that the facts already 
disclosed do not justify the granting of 
the application, or he may contradict 
those facts by further affidavits. The 
counsel who obtained the rule is then 
heard in reply. If the court tliink 
proper to grant the application, or if no 
one appears to oppose it, the rule is said 
to be made “absolute.” If they refuse 
the application, the rule is said to be 
“ discharged.” 

Rules may be moved for either in re- 
ference to any matter already pending 
before the court, as for a change of 
venue in an action already commenced, 
or for a new trial, &c. ; or in respect of 
matters not pending before the court, as 
for a criminal information, a mandamus, 
&c. 

A copy of a rule obtained from the 
proper officer is legal proof of the ex- 
istence of such a rule. (Tidd’s Practice; 
A rch bol d’s 1 ^ra cti ce,') 

The rules which regulate the practice 
of the Court of Chancery are called 
orders. 

RURAL DEAN. fDE.vN.] 

RUSSIA COMPANY. [Joist Stock 
Company, p. 139.] 


s. 

SACRILEGE (from the Latin Sacri- 
legium) is “ the felonious taking of any 
goods out of any parish-church or other 
church or chapel.” lly the common law 
it was a capital offence, though the of- 
fender seems to have been entitled to the 
benefit of clergy at the discretion of the 
ordinary. Rut even if it were not clergy- 
able at the common law', yet the statute 
25 Edw. III. c. 4, “ De Clero,” compre- 
hended this as well as other crimes, and 
gave “ the privilege of lioly church to all 
manner of clerks, as well secular as reli- 
gious.” Sacrilege was apparently the only 
felony at common law which deprived 
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the olIVntler of the privilege of sanc- 
tuary. 

The present state of the law of sacrilege 
depends on the statute 7 & S Geo. IV. c. 
29, s. 1'), wliieli enacts that “if any per- 
son shall bi*eak and enter any chnreli or 
chapel, and steal therein any chattel, or 
having stolen any chattel in any church 
or chapel, shall break out of the same, 
every sncli otl'ender, being convicted 
thereof, shall sillier deatli as a felon.” 

Ey 9 Geo. IV. e. h."), s. 10, the same 
protection was extended to meeting-houses 
and all places of divine worship. 

By statute 5 Sc (i Win. I V. e. the 
I)unislmient of death was aholislied, and 
transportation for life or for any term not 
less than seven y(*ars, or imprisonment 
with or without hard lahonr for any term 
not exee^'ding four }»*ar,s, was substituted 
in its place. Idiese penalties vvei'c again 
altered hy 0 Wm. IV. c. 4, wliieh limited 
the term of iniprisoiuiieiit to three years, 
and gave to the court a discretionary 
power of awarding any period of solitary 
connnei.ient during such term. But nov/, 
by the statute 7 NVm. IV'. and 1 Viet. c. 
90, s. 5, no oifender may he’ ke))t in soli- 
tary continenieut for more than one 
month at a time, or three montlis in the 
.space of one vear. 

Tile Roman sacrilegiiim was delined to 
be the “ st'-aling of sacred things” (sa- 
cnirum reruui furtmu ', that is, tli'.' rob- 
bing tem[)ks or stealing things from them 
which had i)‘en appropriated to the pur- 
pos's of religion. It was not unusual for 
persons to deposit tlu,*ir money in temples 
for safe keeping; and it was a doubtful 
ipiestion wdiether the stealing of sueh 
money was saeril.'ge, A rescript of Sep- 
tiniiiis Sc'verns ami l'araealla<leterinined 
that the taking ot' a privat.!.* person’s mo- 
ney from a temple was only theft. (M//., 
xlviii., tit. 19, s. 5). In the Republican 
period Sacrilegium had also the wider 
meaning of any otVenee against religion, 
a principle wliieli was more fully de- 
veloped iu the Ijuperial period. The 
lyjx .j’liia oil Pccuhitus, wliieli was the 
cmhezzleim iit of public property, placed 
Sucrilegi ai on the same footing with 
Peculatns as to the penalties. 

(Rein,C uuiualrecht der iiiiwier.p.GOl). 
SAILORS. [Suirs.] 


SAL V’ AGE. [Shii»s.] 

SAXCrriON. [Law, p. ITo.J 

SANCTUAjiY, a consecrated placi. 
which gave protection to a criminal takin*) 
refuge there. The word also signilijlj 
; the privilege of sanctuary, whieli 
i granted hy the king for the protection ct 
i the life of an olieiuler. Under the do- 
I minion of the Normans there app(‘ar early 
j to have existed two kiiiels of sanctuary; 
{ one general, whii’h helouged to eirery 
I clmrcli, and another peculiar, wliieh ori- 
1 ginated in a grant by charter from the 
I king. The general sanctuary aliorded a 
! refuge to tho.>c only who had heen guilty 
of capital felonies. On reaching it, the 
I felon was houuel to deelare that he had 
i committed felony, and came to save iiis 
life. ( AuariiATioN ok tui: Rk.aiai.] 
A peculiar sanctuary might, if such pri- 
vilege was granted hy the charter, allbnl 
a place of refuge even for those who iiad 
committed high or petty treason ; aud;i 
party escaping thither miglit, if he clubo, 
remain undisturbed for life. He still, 
however, had the option to lake the oath 
of abjuration and (|uit the realm. Sanc- 
tuary seoins in neither case to have hei'ii 
allowed as a ju'oteetion to those ulio 
escaped from the sheritf after being »lc- 
liveivd to Jiim far execution. Dui'in;; 
the l:it( T part of the reign of Henry 
Vm., at the time whmi the ndigions 
lioiihcs were dissolved, several stiituks 
vrere j)a:sed (2(1 lien. VTlI.e. l-l; ‘1" 
Hen. VTII. c. 19; .‘>2 Hen. VIII. r. 
12 ;, which regulated, limited, uud par- 
tially abolished the privilege ofsanetuary, 
both as regarded tlie number and classes 
of criminals entitled to it, and also the 
places possessing the privilege. Finally, 
hy 21 .James I. e. 28, s. 7, it was ennctcil 
that no sanctuary or [irivilege of 
tuary should thereafter be admitted m 
allowed in any case. [A».jlu\tiox or 
THi: Rkalm ; Asy lum.] 

(Reeve’s lliatnrij vf ihn KitijlUli Ltnc^ 
Coinyn’s Dufeatj tit. ‘Abjuration;’ 
Blaekstone, ('om.) 

SABPERS AND MINERS, ROYAL 
the non-commissioned olliceis and 
vates of the corps of Royal Engineers 
The^ are employed in building and r 
pairing permanent fortifications, in rai 
ing field-redouUs and batteries, iu » 



SAVINGS* BANKS. 


[ 655 ] SAVINGS’ BANKS. 


gabions and fascines, in digging trenches 
and executing galleries of mines during 
sieges, and also in forming bridges of 
rafts, boats, and pontoons. 

From 1812 to the peace in 1814, the 
?orps of sappers and miners amounted to 
28(il men; and during the hostilities in 
1815, it consisted of 2421 men. At pre- 
sent it consists of i;i companies, each of 
fjS men ; and, besides the regular course 
of instruction in sapping, mining, making 
gibions, fascines, tlie men arc taught 
tiie most elementary principles of fortili- 
oation, the manner of drawing plans and 
sections of Imildings, and, to a certain 
extent, the art of lanil-siirveying. Several 
of the companies are employed in the 
(.^nlonies in tin? exercise of their profes- 
sional duties; and of those which remain 
in tliis oonntry, some are engaged under 
the officers of engineers in the mechanical 
operations connected with the survey of 
(ireat Britain and Ireland wliieh is Iieing 
carried on by tlie Board of Ordnanee; 
parties of the corps also regularly attend 
the Koyal Military (Ml lego at Sandhurst 
and the East India (Mm puny s seminary 
at Addiseombe, where they execute, for 
the instruction of the gentlcmeii-oadi ts, 
the s<‘veral works connected with the 
practice of lield-forlifieation. The troops 
of the corps have invariably, in wdiatever 
part of the world tliey have been em- 
ployed, comlucted themsidves as intelli- 
gent men and sti^ady soldiers. 

SAVINGS’ BANKS are banks esta- 
blished to encourage habits of prudence 
in the poorer classes, who wei*o previously 
without any places Avhero they could 
safi‘ly and profitaldy deposit their savings. 

The origin of savings’ banks has lieen 
attributed to the Bev. Josetih Smith, of 
Wendover, who, in tin? year 1799, circu- 
lated proposals, in conjunction with tw'o 
^f his parishioners, in ’whudi they otlbrcd 
to receive from any inhabitant of the 
parish any sum from twopence upwards 
every Sunday evening during the summer 
wtonths, to keep au exact account oi the 
ntoney deposited, aud to repay at Christ- 
Jtas to each individual the amount of his 
deposit, with the addition of one-third to 
me sum. The depositors were at liberty 
Mdomaudand receive back the amount 
of their savings, without this addbion of 


one-third, at any time before (jhristmas, 
if they stood in need of their money. 

The next institution of this kind that 
was established, of which Ave have any 
account, was founded at Tott(‘nliam, in 
Middlesex, by Mrs. Priscilla Wakefield. 
This, which was called the (^liaritable 
Bank, bore a nearer resemblance to the 
savings’ banks of the presiuit day than the 
Wendover plan. The ’IMttenham bank 
was opened in 1 804. At first the accounts 
were kept by Mrs. Wakefield, who was 
assisted by six genthunen who undertook 
each to receive an equal part of the sums 
deposited, and to allow five per cent, in- 
terest on the same to such depositors of 
20 shillings and upw'ards as should leave 
tlieir mouey for at least a year in their 
hands. In proportion as the amount of 
the deposits increased, additional trustees 
Avere chosen, so as to diminislt the loss 
whicli might otherwise have l>een con- 
siderable, owing to the high rate of in- 
terest that was allowed. In 1808 a so- 
ciety was formed at Bath, managed by' 
eight individuals, four ot’ whom woie 
ladie.s, who received the savings of do- 
niotic servants, and alloued iutei’cst 
upon the same at the rate of four per cent. 

The Parish Bank Fi iendly Soeiel v of 
Kuthwell Avas Ibrmeil in 1810 by ^Ir. 
Henry Duncan, Avho published an account 
of bis institution Avith the hope of pro- 
moting similar establishments elsewhere. 
This was the first savings’ bank regularly 
organised, which was brought befori; the 
public, and it is OAving to this successful 
undertaking that previous to the year 
IS 17 there were seventy savings’ banks 
established in England, four in Wales, 
and four in Ireland. 

In the year 1817 legislative prv)visions 
were made for the management of these 
institutions. Acts were passed (57 (ieo. 
III. c. 105 and 130) for encouraging the 
establishment of banks for savings in Ire- 
land and England respectively. Under 
these acts, the truste(‘s aud managers, who 
W’ere prohibited from receiving any per- 
sonal profit or advantage from the insti- 
tutions, Avere required to enrol the rul(‘s 
of their institutions at the sessions. A 
fund was established in the office for the 
reduction of the national debt in London, 
entitled, ‘The Fund for the Banks for 
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Savings,* and to this fund the trustees 
were bound to transmit the amount of all 
deposits that might be made with them 
when the sum amounted to 50/. or more. 
For the amount so invested the trustees 
received a debenture, carrying interest at 
tlie rate of threepence per centum per 
diem, or 4/. 11s. lid. per centum per an- 
num, payable half-yearly. The rate of 
interest then usually allowed to depositors 
w as four per cent. In Ireland the depo- 
sitors were restricted to the investment of 
50/. in each year, and in England the 
same restriction was imposed, with a re- 
laxation in favour of the first year of a 
person’s depositing, when lOO/. might be 
received. No further restriction was at 
this time thought necessary as to the 
amount invested, neither was the depositor 
prevented from investing simultaneously 
in as many ditferent saving’ banks as he 
might think proper. This circumstance 
was < found Jiable to abuse, and an Act 
was passed ip 1824, which restricted the 
deposits to 50/. in the first year of the ac- 
count being opened, and 30/. in each sul)- 
secpient year, and when the whole should 
amount to 200/. exclusive of interest, no 
further interest was to* be allowed. Sub- 
scribers to one savings’ bank were like- 
wise not allowed to make deposits in any 
/Other, but the whole money depositeil 
might be drawn from one savings’ bank 
in order to be placed in another. 

Ill 1828 a further Act was passed, en- 
titled ‘All Act to consolidate and amend 
the laws relating to Savings* Banks,* and 
it is iindiff^hV provisions of this Act (9 
Geo. IV. of 7 & 8 Viet. c. 83, 

that all 4SlYmgs* banks are at present con- 
difijyfed.’Mt is provided b^ the 7 & 8 Viet, 
c* 83, s. 1 9, that two written or printed 
copies of all rules or alterations of rules 
of savings* banks, signed by two trustees, 
shall be submitted to the barrister ap- 
pointed under 9 Geo. IV. c. 92, for his 
certificate, and the said barrister must 
return one of such copies when certified 
t(. the trustees and transmit the other to 
the commissioners for the reduction of 
the national debt. This provision stands 
in place >f the provision in 9 Geo. IV. 
c. 92, which required that a transcript 
lof the rules of a savings* bank or govern- 
imeTi; annuity society should be deposited 


with or filed by the clerk of the peace, 
and a certificate thereof returned to the 
institution, and that such transcript should 
be laid before the justices at sessions. 

The money deposited in savings* banks 
must be invested in the Bank of England, 
or of Ireland, in the names of the commis- 
sioners for the reduction of the national 
debt. The receipts given to the trustees 
of savings’ banks for money thus invested 
bear interest at the rate of 3/. 5s. per cent., 
and the interest paid to depositors must 
not exceed 3/. 0.s’. \0d. percent, jier aiinuni, 
the difference being retained by the trustees 
to defray the expenses of the bank. Tlie 
trustees are not allowed to receive depo- 
sits from any individuals whose previous 
deposits have amounted to 150/., aud 
when the balance due to any one depositor 
amounts with interest to 20()/, no further 
interest is to be allowed ; and not more 
than 30/. can be deposited by one person in 
any one year. Trustees or treasurers of 
any charitable provident institution, or 
charitable donation or bequest for the 
maintenance, education, or benefit of the 
l»oor, may invest sums not exceeding UKi/. 
per annum, and not exceeding 300/., prin- 
cipal and interest included. Friendly 
societies whose rules have been certified 
pursuant to acts of parliament relating 
thereto, may deposit the whole or any 
part of their fund. 

The increase of savings* banks has been 
great beyond all expectation. On the 
20th of November, 1833, there weieo8.'» 
savings' banks in England holding ba- 
lances belonging to 414,014 depositoi’S? 
which amounted to 13,973,243/., being on 
an average 34/. for each depositor. Tiiere I 
were at the same time in Wales 23 savings’ j 
banks, having balances amounting to ' 
361,150/, belonging to 11, 269 depositors, 
being an average of 32/. for each deposi* 
tor ; while in Ireland there were 
savings* banks, with funds amounting to 
1,380,718/., deposited by 49,872 persons, 
the average amount of whose deposit 
was 28/. The tqtal for England, Wales, 
and Ireland was consequently 484 sa- 
vings* banks, with funds amounting to 
15,715,111/.; the number of accounts 
open was 47.5,1 55, and the average 
of deposits was consequently 33/. ^ 

the 20tli of Novembe*. there 
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244,575 depositors of sums under 20/. in ' 
the savings’ banks of Kngland, Wales, 
and Ireland, whose savings amounted to 
l,7o4,709/., being an average of 7/. U*. 
\()tl for each depositor. 

J^y the 3 Win. IV. c. 14, the industrious 
classes are encouraged to purchase annui- 
ties, to commence at any deferred period 
M'hich the purchaser may clioose, the 
purchase-money being paid either in one 
sum at the time of agreement, or by 
weekly, monthly, quarterly, or yearly in- 
stalments, as the purchaser may deter- 
mine. The transactions under this Act 
are to be carried on tlirougli the medium 
of savings’ bauks, or by societies esta- 
blished for the purpose, and of which the 
rector or other minister of the parish, or 
a re^ident justice of the peace, shall be 
one of the trustees. Tlie 7 & 8 Viet. c. 83, 
contains some fre>h regulations as to tlu'se 
aniniities, as well as to other matters that 
couccru savings’ baidcs. This act extends 
to societies for purchasing annuities as 
well as to savings’ banks, and to Great Hri- 
taiii and Ireland, Berwick-upon-Tweed, 
Guernsey, Jersey, and the Isle of Man. 

hides framed in agreement with the 
statute have been issued by the commis- 
sioners for the reduction of the national 
debt. I'liese rules provide, among other 
things, that no person being a trustee, 
treasurer, or manager of the society, shall 
derive any emolument, direct or indirect, 
from its funds; that the treasurer, and 
the paid officers of the society shall gWe 
security for the faithful execution of their 
trust ; that the age of the party, or nomi- 
nee, upon whose life the annuity is con- 
tracted, must not be under fifteen years ; 
that no one individual can possess, or be 
entitled to, an annuity, or annuities, 
amounting altogether to more than 20/ 
('“10/., by the 7 & 8 Viet. c. 83), 
and that no annuity of less than 4/. can 
be contracted for ; that minors may pur- 
chase annuities. The annuities arc pay- 
able half-yearly, on the 6th of January 
and 5th of July, or on the 5th of April 
^^• 4 . October. If any person 

J'^^ishcs to have an annuity payable quar- 
erjy, that object may be accomplished 
} purchasing one half payable in Janu- 
M other half payable 

October. Upon Ue death 

^OL. II. 


f the person on whose life the annuity 
depends, a sum equal to one-fourth part 
af the annuity, beyond all uiqiaid arrears, 
will be payable to the person or persons 
entitled to such annuity, or to their ex- 
ecutors or administrators, if claimed 
within two years. These aimuitic^s are 
lot transferable, unless the purchaser be- 
comes bankrupt or insolvent, wdicii the 
annuity becomes the property of the cre- 
ditors, and will be repurchased, at a fair 
valuation, by the commissioners for the 
reduction of the national debt. If the 
purchaser of an annuity should be unable 
Lo continue the payment of his instalments, 
le may at any time, on giving three 
iionths’ notice, receive hack the whole of 
die money he has paid, but without inte- 
rest. If the purchaser of a defern‘d life 
annuity should die before the time arrives 
at which the annuity would have com- 
menced, the whole of the money actually 
contributed, hut not with interest, will be 
returned to his fami^^* w ithout auy deduc- 
tion. If a person wlio lias contracted for, 
or is entitled to, an annuity, becomes in- 
sane, or is otherwise rendered incapable 
of acting, such weekly sum will be paid 
to his friends for huiintenance and medi- 
cal attendance as the managers shall tliink 
reasonable, or any such other payments 
may be made as the urgency of the case 
may require, out of the sums standing in 
the name of the party. Any frauds that 
may be committed by means of misstate- 
ments and false certificates will render 
void the annuity, and subject the parties 
offending to other and severe penalties. 
The rules of societies formed for carrying 
into eflect the purposes of this act must 
be signed by trustees, and duly certified by 
the barrister appointed for the purpose. 

Annuity tables, cidculated under the 
direction of Government, for every ad- 
missible period of age, and for every pro- 
bable deferred term, may be had at the 
office of the commissioners for reducing 
the national debt, in the Old Jewry 
London. Every information respecting, 
and forms of rules, &c., for the establish- 
ment, &c. of friendly societies, building 
societies, loan societies, savings* banks, 
and govf»’nmeut annuity societies, may 
be obtained free of expense, on applying 
by letter, post-paid, directed to the Bar 
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rister appointed to certify the rules of 
friendly societies. 

The Tj & a Wm. IV. c. 57, passed in 
Sept^iinber, 1835, extended the provisions 
of tlie 1) Ceo. IV. c. 92, and of 3 VV^m. IV. 
c. 14, to savings’ banks in Scotland, and 
enabled existing banks to conform to the 
said Acts by preparing and depositing 
their rules pursuant to these Acts. 

Military or Keginiental Savings’ Hanks 
■\vi*re established by warrant dated Oc- 
tober 11, 1843. The following is the 
amount of all sums deposited in them 
within the year ended March 31, 1844; 
of all sums withdrawn during the same 
period ; and of the interest allowed upon 
such deposits ; and also of the number of 
depositors on the 31st of March, 1844: — 
£ s. f/. 

Amount of sums deposited 15,059 3 2 

Amount of deposits with- 
drawn . . . 310 11 5f 

Amount of interest allowed 90 10 1^ 

Jlalance due l iy the public 14,849 1 11.} 

Number of d(‘positors 1,890. 

{IJisturtj if Smdnqs' /iauhsy by ,1. Tidd 
Pratt ; 'J'he Law rrlaluaf to the Piire/atse 
of ( foeennnent AuuuititH throiajh tSacimjs 
Pauhs and Parochial iSocidirSy by tlu; 
same autlior ; A Snniwarif <f Saviiu/s' 
Bunhs, J.VC., by the same author, 1845.3 
S(h\NDAL. [Liiiix; 

8(U1()()1^S. A school is a general 
name for any place of iusl ruction. There 
are Schools for young children, called 
Infant Schools; schools for children of 
more advanced age ; and scliools for tiie 
higher branches of learning, as Graiiiiiiar 
Scliools, Colleges, and Universities. There 
are also schools for special branches of 
knowledge, as schools for Agriculture, 
Medicine, Theology, Law, and so forth. 

The school systems of all nations have 
something peculiar ; and the ])eculiarities 
are closely connected witli the political 
system of each country* A good system 
of schools of all kinds suited to the wmnts 
pf a political community perhaps exists 
in no country, though some of tlio Ger- 
laan states have perl-aps approached 
nearer to establishing such a system 
ban any other countries. There are 
wo modes in which good schools may be 
stablished; a goveriimont may make 
e whole school system a p vt of ad- 


ministration, and leave very little to indi- 
vidual enterprise and competition ; or the 
establishment of schools of all kinds may 
be left nearly altogether to individual 
enterprise. Perhaps in no country has 
either the one or the other mode been 
altogether followed. Prussia is an in- 
stance in which the govenimeiit has ap- 
parently done most in the way of direct- 
ing the establishment and management 
of schools; and in England, of all coun- 
tries which liavc attained a high degree 
of wealth and power in modern times, 
the government has perhaps done the 
least, though perhaps in no country have 
benevolent individuals and associations 
of individuals contributed so largely to 
the establishment of permanent places 
of education. England is also the country 
in w'hich there are most schools kept 
by individuals for the object of private 
profit. 

It is impossible to con-sider a state well 
organised w Inch shall not, to some degree 
and in .some manner, superintend all 
places for education. It is equally ini- 
po.ssible to view edueafioii as well or- 
ganised in a state, if all competition shall 
be excluded from the system ; and in 
fact tlicro is no comply, not even those 
in which education is most directly made 
a branch of administration, in which 
some eonipclition of some kind does not 
exist. 1 11 fact, if it does not exist in some 
form and in some degree, there will be 
no efficient iii.stnictlon. 

The general consideration of this sub- 
ject is contained in the article Edu- 
cation. 

SCHOOLS, ENDOWED. An En- 
dowed School in England is a school which 
was established and is supported by funds 
given and appropriated to the perpetual 
use of such school, eitlier by the king or 
by private individuals. The endow'meiit 
provides salaries for the master and usher, 
if there is one, and gratuitous instruction 
to pupils, either gcueially or the children 
of persons who live within certain de- 
fined limits. ICiidowed schools may be 
divided, with respect to the objects of 
the founder, into grammar-sclioolsi and 
schools ’ot grammar-schools. A gram- 
mar-school is generally defined to be a 
school in which the learned languages, 
2 u 2 
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the Latin and the Greek, are tanglit. 
Endowed schools may also be divided, 
with respect to their constitution for the 
purposes of government, into schools 
incorporated and schools not incorpo- 
rated. Incorporated schools belong to 
the class of corporations called eleemo- 
synary, which comprehends colleges and 
halls, and cliartered hospitals or alms- 
houses. [COLLEGI:]. 

Endowed schools arc comprehended 
under the general legal name of Chari- 
ties, as that word is used in the act of the 
43rd of Elizabeth, chap. 4, whicli is enti- 
tled, ‘ All Act to redress the Misemploy- 
ment of Lands, Goods, an<l Stocks of 
Money heretofore given *to Charitable 
Uses.* Incorporated schools have gene- 
rally been founded by the authority of 
letters patent from the crown, but in 
some cases by act of parliament. The 
usual course of proceeding has been for 
the person wdio intended to give property 
for the foundation of a school, to apply 
to the crown for a licence. The licence 
is given in the form of letters patent, 
which empower tlie person to found such 
a school, and to make, or to empower 
others to make, rules and regulations for 
its government, provided they are not at* 
variance with the terms of the ])atent. 
Tlie patent also incorporates certain per- 
sons and their successors, wlio arc named 
or referred to in it, as the governors of 
the school. Tliis was the form of found- 
ation in the case of Harrow School, 
which was founded by .John Lyon, in 
the fourteenth year of Elizabeth, pursu- 
ant to letters patent from the <pieen. 
Sometimes the master and usher are made 
members of the corporation, or the master 
only ; and in the instance of llerkliamj)- 
stead School, which was founded by act 
of parliament (2 & 3 Edw. VI., reciting 
certain letters patent of Henry VIII.), 
the corporation consists of the master and 
usher only, of whom the master is ap- 
pointed by the crown, and the usher is 
appointf‘(l by the masier. Lands and 
other ])roperty of such a school are 
vested in the corporation, whose duty it 
is to apply the n, pursuant to the terms 
of the donation, in supporting the school. 
Many schotd endowments are of a mixed 
nature, th< funds being appropriated both 


to the support of a free-school and for 
other charitable purposes. These other 
purposes are very various ; but among 
them the union or connection of an hos- 
pital or alinsliouse with a free-school is 
one of the most common. 

Where there is no charter of incorpo- 
ration, which is the case in a great num- 
lier of school endowments, the lands and 
other property of the school are vested 
in trustees, wliose duties, as to the appli- 
cation of the funds, are the same as in 
the case of an incorporated school. It is 
necessary from time to time for the actual 
trustees to add to their numbers by such 
legal 'modes of conveyance as shall vest 
the school property in them and the new 
trustees jointly. These conveyances some- 
times cause a considerable expense ; and 
wdieii they have been n(‘glected, and the 
estates have consequently become vested 
in the heir-at-law of the surviving trustee, 
some difficulty is occasionally exi>erienced 
in finding out the person in whom the 
school csbites liave thus become vested. 
When the school property consists of 
money, the same kind of difficulty arises; 
and money is also more liable to be lost 
than land. 

Every charity, and schools amongst the 
rest, seems to be subject to visitation. We 
shall first speak of incorporated schools. 

Tlie founder may make the persons to 
whom he gives the school property on 
trust also the governors of his foundation 
for all purposes ; and if he names no spe- 
cial visitor, it appears that such persons 
will l)c visitors as well as trustees. If he 
names a person as visitor, such person is 
called a special visitor ; and it is a gene- 
ral rule that if the founder names no 
special visitor, and docs not constitute the 
governors of his foundation the visitors, 
the heir-at-law of the founder will be 
visitor ; and if there is ’ o heir-at-law, 
the crown will visit by th . lord keeper of 
the great seal. The king is visitor of all 
schools founded by himself or his ances- 
tors. The duties of trustees and visitors 
are quite distinct, whether the same per- 
sons are trustees and visitors, or the trus- 
tees and visitors are different. It is the 
duty of trustees to preserve tlie school 
property, and to apply it to the purposes 
intended by the founder. In respect of. 
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their trust, trustees are subject to the 
jurisdiction of the Court of Chancery, 
like all other trustees ; and of course they 
are answerable for all misapplication of 
the funds. It ^s the visitor’s duty to in- 
quire into the behaviour of the master 
and usher in their respective othces, and 
into the general conduct of the school. 
He must judge according to the founder’s 
rules, which he cannot alter unless he is 
empowered by the terms of the donation 
to do so. Tliere seems to be no reason 
for supposing that the king, in respect of 
royal foundations, has any further power 
than other persons, and consequently he 
cannot alter the terms of the donation, 
unless this power was originally reserved 
to the founder and his successors ; but on 
tliis matter there may be some difference 
of opinion. Tlie visitor, or those who 
have visitorial power, can alone remove a 
master or usher of an endow^ed school. 
The C’ourt of Chancery never removes a 
master or usher, when they are part of 
the corporate body, on tlie general prin- 
ciple that this court has no pow'er to 
remove a corporator of any kind; and 
wlien there is a visitor, or persons wdth 
visitorial power, the Court never attempts 
directly to remove a master or usher,, 
even if they are not members of the cor- 
poration. (17 Ves., Att.-Gen. v. the Earl 
of Clarendon.) 

Trustees of endow'ed scliools which are 
not incorporated are accountable in a 
court of equity for tlie management of 
the school property. But the internal 
management of the school still belongs 
to the special visitor, if there is one; and 
if there is no special visitor it belongs to 
the founder’s heir. Trustees of endow ed 
schools, simply as such, ajre merely the 
guardians of the property, as already 
obspved ; and it is their duty to take care 
of it, and to apply the iueorne according 
to the founder’s intention. It has, how- 
ever, happened that in schools not incor- 
porated the jurisdiction of the Court of 
Chancery and the visitorial jurisdiction 
have not been kept quite distinct; and 
^es have arisen in which it has been 
found difficult to determine wdiat ought to 
he the proper mode of proceeding. 

A free grammar-school is an endow- 
ment for teaching the learned Innguages, 


or Greek and Latin, and for no other 
purpose, unless the founder has prescribed 
other things to be hinght besides gram- 
mar. This legal meaning of the term 
grammar-school has been fixed by va- 
rious judicial decisions, amt it ajipears to 
be established that, if the lbund(T merely 
expresses his intention to found a gram- 
mar-school, the school must be a school 
for teaching Latin and Greek only, at 
least, so far as the teaching is gratuitous ; 
other branches of instruction may be 
introduced, but tlie scholars must pay for 
this extra instruction. If it should 'hap- 
pen that the endowment has, for a long 
time, been perverted from its proper pur- 
jioses, this w®l not prevent the Court of 
Chancery from declaring a school origin- 
ally designed for a grammur-sebool to be 
still a grammar-school, and it will give 
the proper directions for carrying into 
effect the founder’s intentions, W'hatever 
may be the length of time during which 
they have been disregarded. Tiiis was 
the case w'itli the grammar-school of 
Ilighgate, in the county of Middlesex, 
which w as founded by Sir Boger Cliolme* 
ley, under letters patent of Queen Eliza- 
beth, under the title of the Free (5 ram- 
mar-school of l{ogei\Cholineley, Knight. 
The sUtutes were made in 1571, by the 
wardens and governors, w ith the consent 
of the Bishop of I^ndoii, under the au- 
thority of the letters patent. The first 
statute ordered that the schoolmaster 
should be a graduate, and should teach 
young children their A, B, C, and other 
English books, and to write, and also in 
their grammar as they should grow up 
thereto. An information w hich was filed 
against the governors, charged that the 
school had been converted from a free 
grammar-school into a mere charity 
school, and that the governors had, in 
other ways, abused tlieir trust. The facts 
of the abuse were established, but it was 
shown that, so far back as living memory 
could go, the school had been merely a 
place of instruction in English, writing, 
and arithmetic; and also that, in other 
respects, the statutes had not been ob- 
served as far back as the year 1 Not- 
withstaiubug this, it was declared by the 
chancellor (Eldon) that this was a school 
originally intended for the purpose of 
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caching grammar, and a decree was 
made for restoring the school according 
to the intention of the founder. But it 
appears from the first statute that the 
school was also intended to be an English 
school. 

As to teaching something besides Latin 
and (ire(;k in an endowed school, Lord 
Eldon observes (Att.-Geii. r. Hartley, 
2 J. & W.y 378), “if there was an antieiit 
free grammar-school, and if at all times 
something more had been taught in it 
than merely the elements of the learned 
languages, that usage might engraft upon 
the institution a right to have a construc- 
tion put upon the endowment dilliTCiit 
from what would have beo# put upon it 
if a difierent usage had obtained.” When 
the founder has only intendinl to establish 
a grammar-school, and has applied all 
the funds to that purpose, none of them 
can be properly applied to any other 
purpose, such as teaching the modern 
languages or otlnu’ branches of know- 
ledge. VV'hen the funds of a school have 
increased so as to be more than sufficient 
for the objects contemplated by the 
founder, the Court of Chancery will di- 
rect 0 distribution of the increased fund-s, 
but it will still apply the funds to objects 
of the same kind as those for which the 
founder gave his property. If then a 
founder has given his property solely for 
the support of a grammar-school, it is in- 
consistent with his intention to apply any 
part of the funds to other purf)oses, such 
for instance as paying a master for teach- 
ing writing and ariUnmUic ; and yet this 
has been done by the (’ourt of Chancery 
in the case of Monmouth school (3 Russ., 
530) and in other cases. The foundation 
of Monmouth school consists of an alms- 
house, a fi'ee grammar-school for the edu- 
cation of ho}’s in tlie Latin tongue, and 
other more polite literature and erudition, 
aud a preacher. Tlie, letters patent de- 
clared that “ all issues and revenues of 
lands to be given and assigned for the 
maintenance of the almshou.se, school, and 
preacher, should be expended in the sus- 
tentation aud maintenance of the poor 
people of the •■ln\shouse, of the master 
and uiider-master of the school, and of 
the preacher, in repairs of the lands 
aud possefi-siors of the charity.” Not- 


withstanding this, the Court of Chancery 
appointed a writing-master, at a salary of 
(iuL per annum, to be paid out of the 
issues and revenues ; and thus it took away 
60/. per annum from thoge to whom the 
founder had given it. This was done 
on the authority ()f a case in tlie year 
1797, which was itself a bad precedent. 

Lord Eldon’s decision in the case of 
Market Bosworth school (Att.-Gen. ??. 
Dixie, 3 Russ., .^)34) established an usher 
ill the sehool, whose sole oeciipatioii was 
to be to instruct the scholars in English, 
writing, ainl arithmetic, and it gave the 
usher a salary of 90/. per aiiiiuni out of 
the sclmol funds. But in doing this Lord 
Eldon merely did what the donor in- 
tended. Market Bosworth is one of those 
grammar-schools in Avliieh the founder 
has directed that other things should be 
taught besides Latin and Gret*k. Ac- 
cording to till! statutes, tlie school was to 
he divide<l into two branches, the lower 
school and tlie upper ; and “ in the first 
form of the lower school shall be taught 
the A, B, C, Primer, ’restament, and other 
English books.” In the upper school tlic 
instruction was confined to Latin, (ireek, 
and Hebrew. It is therefore in this case 
as clear that the founder's intention was 
carried into etfect by tlie decree of the 
court, as it is clear that in the case of the 
Monmouth school such inteiitioii was vio- 
lated. Tlie case of Monmouth school, 
however, furnishetl a precedent, which 
has bei'ii followed in other cases. 

Then? are many grammar-schools iii 
which nothing is provided for or nothing 
intended by the founder except instruc- 
tion in grammar, w'hich, as the t(Tm was 
then understood, appears to have meant 
only the l.atiii and Greek languages, or 
sometimes only Latin perhaps. Where 
provision is made for other iiistriiction 
in addition to, or rather * S preparatory 
to, the grammar iiistruc don, modes of 
expression like those alieady mentioned 
in the ease of llighgate and Market Bos- 
worth schools have been used by tho 
founder or the makers of the statutes. 
In the founder’s rules for the grammar- 
school of Manchester, which has now an 
income of above 4000/. jxjr aumim, it is 
said, “ 'I'he high-master for the time being 
shall always appoint ono^ of his scholars, 
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as he thinkcth best, to instnict and teach i 
in the one end of the school all infants , 
that shall come there to learn their 
A, B, C, Primer, and sorts, till they being | 
in grammar,” &c. In all cases of gram- 
mar-schools where this instruction is to 
be given, it was evidently intended as a 
preparation for and nut as a substitute 
f('r grammar. It was therefore clearly 
an al)use in the case of the Highgate 
school to have converted it into a mere 
school for reading, writing, and arith- 
metic; but it is etpially an abuse in the 
case of the Manchester school to make 
the following regulation as to the ad- 
mission of pupils, which was in force at 
the time of the Charity Commissioners’ 
in([uiry : “ All boys who are able to read 
are admitted on application to the head 
master into the lower school, where they 
are instructed in English and the ruili- 
ments of T^atin by the master of that 
school. They are so admitted about the 
age of six or seven.” 

Cramtuar-schools have now for along 
time been solely regulated by the Court 
of Chancery, which, though atleetiiig 
merely to deal witli them in respect of the 
trusts and the ai)plication of the trust- 
monies, has in fact gone much farther, 
'riie court may be applied to for the pur- 
jHJse of establishing a school where funds 
iiave been given for the ])nrpose, but the 
oi)jeet eai.iiot be eifeeted without the aid 
of th'‘ court. It may al he applied to 
for the ])nrpos(? of eorreeting a misappli- 
cation of the funds. Tile court may also 
be applied to in order to sanetion the ap- 
plication of the school funds win n they 
liave increased beyond the aniouut re- 
quired Ibr the purposes indicated by the 
founder. ISuch surplus funds are often 
t»pplied in establishing exhibitions or an- 
nual allowances to lie paid to meritorious 
boys who have been liueated ai; the 
school, (luring their residence at college. 
The master’s scheme for tiie regulation of 
Tunbridge school in Kent, which was 
confirmed by the Coii»t oj Chancery, 
established sixteen exhibitions of lOU/. 
each, which arc tenable at any college of 
Oxford or Cambridge, and payable out 
nl' the founder’s (mdowmont. It also ex- 
tended the benefits of the school Ixiyond 
the limits fixed by the founder, rvd m^de 


various other regulations for the improve- 
ment of the school, having regard to the 
then annual rents of the school estates. 

When the application has been an 
honest one, the schemes sanctioned by the 
Court of Clnnicery may generally be con- 
sidered UvS aiming at least to carry the 
founder’s intention into efiect, and as cal- 
culated on the wdiole to benefit the school. 
But ill some eases decrees have been ob- 
tained by collusion among all the parties 
to the suit, against which it is no security 
that the attorney-general is a necessary 
party to all bills and informations about 
charities. The founder of a school and 
hospital in one of the midland counties, 
among other Iliings, appointed that “ the 
schoolmaster ^lould bt^ a single person, a 
graduate in one of the nniversities of 
Oxford or Oambridge,” Sec . ; and he did 
“further will that if any schoolmaster so 
to be chosen should mai ry or take any 
woman to wife, or take upon him any 
cure of souls, or preach any constant 
lecture, then in every of the said eases he 
slumld be disabled to keep or continue tlie 
said school.” The li’iistees dispensed wdth 
these restrictions and (pialilieutions, but 
afterwards finding that they could not do 
this, tliey applied to the Court of Chau- 
eery : and the court ordered, among other 
things, that a clerg}man should be the 
liead master, tlunigh the founder did not 
intend to exclude laymen ; and that the 
head master was not to he restricted from 
marrying or taking upon him the cure of 
souls, ^c. This mode of dealing with a 
founder's rules has not much appearance 
of an attempt to carry them into efiect. 

Tliis clause about marrying oceurs in 
the rules of several grammar-schools, for 
instance in those of Harrow school. The 
rule maybe wise or unwise; but it was 
once observed, and it ought to be observed 
still, until it is altered by the proper au- 
thority. 

It appears from tlie rules of many 
grammar-schools that religious instruc- 
tion according to tln^ principles of the 
Church of England, as established at the 
Beformation, is a part of the instruction 
which the founder contemplated ; and 
wdieii nothing is said about religious iii- 
struetion, it is probable that it was alw^ays 
the practice to give such instruction in 
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grammar-schools. That it was part of 
the discipline of such schools before the 
Reformation cannot be doubted, and there 
is no reason why it should have ceased to 
be so after the Reformation, as will pre- 
sently appear. It is generally asserted 
that in every grammar-school religious 
instruction ought to be given, and accord- 
ing to the tenets of the Church of Eng- 
land ; and that no person can undertake 
the olfice of schoolmaster in a grammar- 
school without the licence of the ordinary. 
This latter (piestion was argued in the 
case of Rex v. the Archbishop of York. 
(6 T. /*., 490.) A mandamus was di- 
rected to the archbishop directing him to 
license R. W. to teach in i^he grammar- 
school at Skipton, in the county of York. 
The return of the archbishop was that 
the licensing of schoolmasters belongs to 
the archbishoi)s and bishops of England ; 
that R. W. had refused to be examined ; 
and he relied as well on the antient canon 
law as upon the canons confirmed in 
1603 by James I. ('f/ie (Joust it ntioua 
and Canojis Ecclesiastivalj ‘ Schoolmas- 
ter,’ 77, 78, 79.) The return was al- 
lowed, and consequently it was deter- 
mined that the ordinary has power to 
license all schoolmasters, and not merely 
ma.sters of grammar-schools. As to 
school masters generally, tint practice is 
discontinued, and probably it is not al- 
ways observed in the case of masters of 
grammar-schools. 

The form of the ordinary’s licence is 
as follows “ We give and grant to you, 
A. 13., in whose fidelity, learning, good 
conscience, moral probity, sincerity, and 
diligence in religion we do fully confide, 
our licence or faculty to perform the 
office of master of the grammar-school at 
H., in the county, &c., to which you 
have been duly elected, to instruct, teach, 
and inform Iwys in grammar and other 
useful and houe.st learning and know- 
ledge in the said school allowed of and 
established by the laws and statutes of 
this r(*alm, you having first .sw orn in our 
preseiu'e on the Holy Evangelists to re- 
nounce, oppose, and reject all and all 
manner of foreign jurisdiction, power, 
authority, and superiority, and to bear 
faith and true allegiance to her majesty 
Queen Victoria, &c., and subscribed to 


the thirty-nine articles of religion of the 
United Church of England and Ireland 
and to the three articles of thf‘ thirl} - 
sixth canon of 1G03, and to all things 
contained in them, and Jiaving also 
before ns subscribed a declaration of 
yonr conformity to the Liturgy of the 
United Church of England and Ireland 
as is now by law cstiiblished. In testi- 
mony,’ &c. 

From this licence it appears that the 
master of every school who is licensed by 
the ordinary must be a member of llie 
(Church of England, and must take the 
oath and make the subscriptions and 
declarations w’hich are recited in the 
licence. 

It is a common notion that the master 
of a grammar-school must b(* a graduate 
of Oxford or (’ainbridge, and in holy 
orders ; and such is the present practice. 
Hut it is by no means always the case 
that the rules of ondow(‘d schools re- 
quire the master to be in holy orders. 
The founders seem generally to have 
considered this a matter of indifTereuoe, 
but many of them provided tliat if tlic 
master w as in orders, or took orders, be 
should not at least encumber himself 
with* the cure of souls. The principle 
clearly was, that the master of a gram- 
mar-school should devote himself solely 
to that work, and it was a good principle. 
The Court of (’hancery has in various 
cases ordered that the master should b(* a 
clergyman, where the founder has not so 
ordered. Dean (’olet, the founder of 
St. Paul's School, Loudon, ordered by 
his statutes, that neither of the musters 
of that school, if in orders, nor the ebap- 
lain, shall have any benefice with cure or 
service which may hinder the business ot 
the school. He appointed a chaplain to 
tlie school, thereby appearing to inteii(’. 
that the religious instr .iction should not 
he given by tlie master s of grammar, who 
would be fully employ«‘d otherw ise. 

It has sometimes been (luul)ted whether 
a master of a grammar-school could hold 
ecclesiastical preferment with it. If 
founder has not forbidden this, there is 
no rule of law which prevents him. I| 
the holding of the two offices should 
cause him to neglect the duties of either, 
the remedy ils just the same as if he neg- 



SCHOOLS, ENDOWED. [ 665 ] SCHOOLS, ENDOWED. 


Iccted either of his offices for any other 
cause. 

Many grammar-schools are only free to 
the children of a particular parish, or 
of some particular pari.shes ; hut this 
privilege lias occasionally been ex- 
tended to a greater surface, as in the 
case of Tunbridge school. Some are free 
to all persons, ^vhich is the case with 
some of King hMward VI.’s endowments. 
Sometimes the number of free boys is 
limited, but the master is allowed to take 
j)ay scholars, either liy usaiic or by the 
founder’s rules. At present the practice 
is for masters of grammar-schools to 
take boarders if they choose, but in some 
cases the number is limited. Abuses un- 
doubtedly have arisen from the practice 
of the master taking boarders, and the 
children of the parish or township for 
which the school was intended have been 
neglected or led to quit the school some- 
times in consequence of the head master 
being solely intent on having a profitable 
boarding school. But in most cases 
the school has benefited by the master 
taking boarders ; and this has frequently 
hoen the only means by which the school 
has been able to maintain itself as a 
grammar-school. When the situation has 
been a good one, an able master has often 
been found willing to take a gramnuir- 
school with a house, and a small salary 
attached to it, in the hope of making up 
a competent income by hoarders. As 
this can only be clfected by the master’s 
eare and diligence in teaching, a small 
neighbourhood has thus frequently en- 
joyed the advantage of its grainmar- 
school, which otherwise w^ould have been 
lost. 

There has never been any general 
^superintendence exercised over the en- 
dowed schools of this country. The 
Court of (Chancery only interferes when 
d IS applied to, and then only to a certain 
^'xteut ; and visitors are only appointed 
particular eudowmicnis ; they are 
also often ignorant of their poweis, and 
they rarely exercise them. As many of 
these places have only small endow- 
t'lents, are situated in obscure parts, 
^ith the property vested in unincorpo- 
ated trustees, who are ignorant of their 
^ty, and sometimes careless about it. 


we may easily conceive that these schools 
would he liable to suffer from fraud and 
neglect, both of trustees and masters; 
and this has been the case. The object 
of the statute of Elizabeth was to redress 
abuses in the management of charities 
generally; but a great many endow- 
ments for education were excepted from 
the operation of that statute, which in- 
deed seems not to have had mucli effect, 
and it soon fell nearly into disuse. Ap- 
plications for the redress of abuses have, 
from time to lime, been continually 
making to the Court of Chancery, and 
Berkhampstcad school has now, for a 
full century, been before the court. In 
many cases the governors of schools have 
obtained Acts of Parliament to enable 
them better to administer the funds. 
This was done in the ease of Maccles- 
field school by an Act of the year 1774, 
and another for the same school has re- 
cently been obtained. An Act of Parlia- 
ment was also obtained in 1831 for tlic 
free-school of Birmingham, the property 
of which bad at that time increased con- 
siderably in value, and is still increas- 
ing. Both these schools were founda- 
tions of Edward VI., and were endowed 
with the property of suppressed religious 
foundations 

The condition of the endowments for 
education in England may now he col- 
lected from the Eeports of the (’onirnis- 
sioners for Inquiry into Charities. In 
1818 commissioners were appointed under 
the great seal, pursuant to an Act passed 
in the .58th year of the reign of (ieorge 
TIL, entitled “An Act for appointing 
(Commissioners to inquire concerning 
Charities in England for tlie Education 
of the Poor.” A great many places were 
excepted from the operation of tliis Act. 
Tlie commission Avas coutiimcd and re- 
newed under various Acts of Parliament, 
the last of which (5 & (I Wm. IV. c. 71) 
was entitled “ An Act for appointing 
(Commissioners to continue the Inquiries 
concerning (Charities in England and 
Wales until the 1st day of August, 18.37.” 
All the exceptions contained in the first 
Act were not retained in the last; but the 
last Act excepted (he following places 
from inquiry : “ The universities of Ox- 
ford and Cambridge, and the colleges. 
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and halls within the same; all schools 
and endowments of which such universi- 
ties, colle^j;-es, or halls arc* trustees; the 
colleges of Westminster, Eton, and Win- 
chester ; the (Charter House ; the schools 
of Ilarrou' and Rugby ; the (Corporation 
of the Trinity House of Deptford Strond ; 
cathedral and collegiate church(*s within 
England and Wales ; funds applicable to 
the benefit of the Jews, Quakers, or Ro- 
man (Catholics, and which are under the 
superintendence and control of ]>ersons 
of such persuasions respectively.” t7nder 
the last Act the (Commissioners completed 
their inquiries into endo^^ments for edu- 
cation and other charities, with the excep- 
tions above specified. The Reports of 
the Commissioners contain an aecojint of 
the origin and endowment of each school 
which was open to their iiapiiry, and also 
an account of its condition at the time of 
the inquiry. The Reports are very bulky 
and voUimiiious, and consequently cannot 
be used by any person for tlie purpose of 
obtaining a general view of the state of 
these endowments; but for any particular 
ondowment they may be consulted as being 
the best, and iu many cases the only 
accessible sources of information. 

The number of grammar-schools re- 
ported on by the Commissioners is 700; 
the number of endowed schools not clas- 
sical, ‘2 1 .50 ; and of charities for education 
not attached to endowed schools, .3390. 
The income of grammar-schoois reported 
on is 1.52,047/. 14.s\ U/. ; of endowed 
schools (not classical), 141,385/. 2.s-. (it/.; 
and of the other charities given for or 
applied to education, 19,112/. Ss. 8c/. 

The previous remarks on grammar- \ 
schools must be taken subjec^t to the pro- 
visions contained in a recent Act of Par- 
liament, which is the only attempt that 
has been made by the legislature to re- 
gulate schools of this class. This Act 
(3 & 4 Vic. c. 77) is entitled “ An Act 
for improving the Condition and extend- 
ing the Renefits of Granimar-Sclnwls.” 
The Act recites, among other things, 
that the “ patrons, visitors, and governors 
of such grammar-schools are generally 
unable of tl eir own authority to establi.sh 
any other system of education than is 
expressly provided for by the foundation, 
iaad h'X majesty's courts of law and 


equity are frequently unable to give ade- 
quate relief, and in no case but at con- 
siderable expense.” The Act then de- 
clares that the courts of equity shall have 
power, as in the Act provided, “ to make 
such decrees or orders as to the said 
courts shall seem expedient, as well foi 
extending the system of education to 
other useful branches of literature and 
science, in addition to or (subject to the 
provisions thereinafbn’ contained) in lieu 
of the Cl reek and liatin languages, or 
such other instriietion as may l)e rerpjired 
by the terms of the foundation or the 
then existing statutes, as also for extend- 
ing or restricting tin? freedom or the 
right of admission to such school, by de- 
termining the iunn])er or the qualifica- 
tions of boys wlio may thereafter he 
adniissihle thereto as free scholars or 
otherwise, and for settling the terms of 
admi.ssion to and continuance in the same, 
and to establish such schemes for the 
application of the revemu.*s of any such 
schools as may in tin* opinion of the 
court he conducive to the rendering or 
nmintaining such schools in the greatest 
(li'gree efficient and usi'ful, with due re- 
gard to the intentions of the respective 
founders and b<*netactors, and to declare 
at what period, and u})OU what event, 
sucli decrees or orders, or any directions 
contained th(*rein, shall b(; brotight into 
operation ; and that such decrtjcs and 
orders shall have force and effect, not- 
withstanding any provisions contained in 
the instruments of foundation, endow- 
ment, or beiietaetion, or in tlie llien (‘x- 
isting statutes ;” but it is provided, that 
if there shall be any special visitor ap- 
pointed by tlie founder or otber com- 
petent authority, he shall be heard oa 
tlie matters in (juestion Ijefore the court 
makes any orders or decrees. 

This enactment ext ,nds the power of 
the court over grar imar-schools very 
considerably, as will appear from what 
has been said ; not so inueb liowovcr, u 
we view what the court has done, as it 
we take the declarations of the most emi- 
nent equity judges as to what the conn 
can do. The power however of changing 
a grammar-school into one not a gram- 
mar-school, which is given by this Aetj 
is a cousideralSle extension of authority ; 
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])ut tlie power is limited to cases (§ .*1) i 
where the necessity of such a change 
arises from iiisulliciency of the revenues 
of a grammar-school for the purpose of 
such scliool. Hut this provision, as it 
Jias pro])er]y been remarked, will be of 
V(‘ry dittieult application ; for in many 
successful grammar-schools the revenue 
is small, and in some which are not suc- 
cessful it is large. Smallness of revemus 
therefore, will not of itself prove “ insulli- 
ciency of revenues” in the sense intended 
by the Act. The same section contains 
also a provision, that except in this case 
of insiillicient reveniu's, the court shall 
not by this Act be authorised to dispense 
with any statute or provision now exist- 
ing, s(^ tar as ridates to the (pial ideation 
of any sclioolmaster or under-master. 
Tli(? dispensing power then which the 
court has often assumed, as shown in 
some instances above mentioned, remains 
as it w’as ; that is, it does not exist at all. 

When a grammar-school shall have 
been made into another kind of school 
under the provisions of this Act, it is 
still to be considered a grammar-school, 
and subject to the jurisdiction of the or- 
dinary as heretofore. 

In case there shall be in any city, town, 
or ])iaco, any gram mar- school or gram- 
mar-schfK)ls with insutlicieiit revenues, 
they may be united, with the consent of the 
visitor, patron, and governor of every 
school to be elfected ther* i)y. The legal 
liicaning of city and town (township) Is 
suffiviontly precise, Imt “place” has no 
hgal meaning, and the framers nf the 
Act have forgotten to give it one in their 
25tli section, which treats of the construc- 
tion^ of terms in that Act. 

The court is also empow ered (§ 1 4) to 
enlarge the powers of those who have 
^‘authority by way of visiuitioii or other- 
''^ise in respect of the discipline of any 
grammar-school and where no autho- 
rity by >Yay of visitation is vested in any 
known person, the bishop of the diocese 
^^ay apply to the (knirt of Chancery, 
stating the facts, and tlie court may, if it 
think fit, give the bisnop liberty to 
''isitaad regulate the saiil school hi le- 
spoct of the discipline, but not otherwise. 

his provision, for various reasons, will 
prove completely inoperative. 


The Act gives a summary remedy 
against masters who hold the premises of 
any grammar-school after dismissal, or 
after ceasing to he masters. Such mas- 
ters are to be turned out in like manner 
as is provided in the case of other persons 
holding over, by the Act of the first and 
second of Victoria, entitled “An Act to 
facilitate the Recovery of Possession of 
Tenements after due Determination of 
the Tenancy.” 

All applications to the court under this 
Act may be (not jiiffs/) made by ]>etition 
only, and such petitions are to he pre- 
sented, hoard, and dett;rmined according 
to the provisions of the 52 Geo. HI. c. 
101 . 

The Act saves the rights of the ordi- 
nary. It is also declared not to extend 
“ to the universities of Oxford or Cam- 
bridge, or to any college or hall within 
the same, or to the university of London, 
or any colleges connected therewith, or to 
the university of Durham, or to the col- 
leges of St. Davids or St. Pees, or the 
grammar-schools of ^\\‘stmillster, Eton, 
Wiiiehester, Harrow, (.’barter- House, 
Rugby, Merchant Tailors’, St. l^auPs, 
(Mirist’s Hospital, Hirmingham, Man- 
chester, or Macclesfield, or Lowth, or 
such schools as form part of any cathe- 
dral or collegiate cliureli.” Hut the 
exemption does not extend to the gram- 
mar-schools of W'liich the nniversitii-s of 
Oxford or (\imhridge, or the colleges and 
halls within the same, are trustees, 
though tliese schools were excepted from 
the (’ommissioners’ impiiry by the 5 & Ij 
Win. IV. c. 71. 

Endowments for hklucation are pro- 
bably nearly as old as endowments for 
the support of the church. Reforc the 
Reformation there were schools connected 
w'ith many religions foundations, and 
there were also many private endowments 
for education. Perhaps one of the oldest 
schools of w hicli an> thing is known is the 
school of Cantorlmry. Theodore, who 
was consecrated archbishop of ( ’anterhury 
in (><i8 (according to some authorities), 
founded a school or college by licence 
from the pope, This school certainly 
existed f . a long time; and there is a 
record of a suit before the Archbishop of 
Canterbury in 1321, between the rector 



SCHOOLS, ENDOWED. [ 668 ] SCHOOLS, ENDOWED. 


of the grammar-schools of the city (sup 
posed to be Theodore's school or its re- 
presentative) and the rector of St. Mar- 
tin’s, who kept a scliool in right of the 
church. The object of the suit w’as to 
limit the rector of St. Martin's in the 
number of his scholars. This school 
probably existed till the Ecformation, at 
l(?ast this is the time when the present 
King's school of Canterbury was esta- 
blished by Henry VIII., and probably on 
the ruins of the old school. Before the 
Itefonnalion schools were also connected 
with chantries, and it w as the duty of the 
priest to teach the chihlreu grammar and 
singing. There are still various indica- 
tions of this connection between schools 
and religious foundations in the fact that 
some schools arc still, or were till lately, 
kept in the cliurch, or in a building which 
>vas part of it. There are many scli(X)ls 
still in existence which were founded 
before the Keformation, hut a very great 
number were founded immediately after 
Mint event, and one professed object of 
king Kdward VI. in dissolving the chan- 
tries and other religious foundations tlien 
existing was for the purpose of establishing 
graminar-.schools, as appears from tlie re- 
citiil of the Act for that purpose (1 Ed. 
VI. C. 14 '. [ClIANTltV.] 

'rhough the Act was much abused, the 
king did found a considerable number of 
schools, now commonly called King Ed- 
ward’s Schools, out of tithes that for- 
merly belonged to religious houses or 
chantry lands ; and many of these schools, 
owing to the improved value of their pro- 
perty, are now among the richest founda- 
tions of the kind in England. In these, 
as in many other grammar-schools, a 
certain number of persons were incorpo- 
rated as trustees and governors, and pro- 
vision was made for a master and usher. 
At that time the endowments varied in 
annual value from twenty to thirty and 
forty pounds per annum, 

A large proportion of the grammar- 
schools were Ibunded in the reigns of 
Edward VI. and Elizabeth, and tliere is 
no doubt that the desire to give complete 
ascendene} to the tenets of the Kefonned 
Church >»'as a motive which weighed 
strongly witli many of the founders. 
Since the reign of Elizabeth we find | 


grammar-schools occasionally established,, 
but less frequently, wliilc endowments for 
schools not grammar-schools have gradu- 
ally increased so as to be much more 
numerous than tlie old schools. Foun- 
dations of the latter kind are still made 
by the bounty of individuals from time 
to time ; and a recent Act of Parliament 
(2 & d Win. IV. c. 11.')) lias made it law- 
ful to give money by will for tli(‘ esta- 
blishing of Roman Catholic schools. 
The statute of the 9th Geo. II. c. ‘10, 
commonly called the Mortmain Act, has 
placed certain restrielioiis on gifts by will 
for charitable purposes, which restrictions 
consequently extend to donations by will 
for the establishment or support of schools. 
[Mortmain.] 

The history of our grammar-schools 
before the Reformation would be a large 
part of the liislory of education in Eng- 
land, for up to that time iheie were pro- 
bably no other schools. From the time 
of the Reformation, and particularly till 
within tlie last half-century, the gram- 
mar-schools of England were the chief 
places of early instruction for all those 
who received a liberal training. From 
these often humble and unpretending edi- 
fices has issued a series of names illus- 
trious in the annals of their country— -a, 
succession of men, often of obscure pa- 
rentage iukI stinted means, who have jus- 
tified the wisdom of the founder.s of 
grammar-schools in providing education 
for those who would otherwise have been 
without it, and thus securing to the state 
the services of tlie best of her children. 
Though circumstances are now greatly 
changed, tliere is nothing in tlie present 
condition of the country which renders it 
prudent to alter the foundation of tliese 
schools to any great extent; and cer- 
tainly there is every reason for suppe^’t- 
ing them in all th . integrity of tluir 
revenues, and for labniring to make them 
as efficient as their means will allow. 
the conflict of parties who are disputing 
about education, hut in fact rather con- 
tending for other things— in tlie conipch- 
tion of private schools, which from then 
nature must be conducted by the propri- 
etor witli a view to a temporary purpose- 
and in the attempt made to form pro- 
prietopr establishments which shall com- 
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bine the advantages of grammar-schools 
and private schools, and shall not labour 
under the defects of either — wc see no 
certain elements on tvhich to rest our 
hopes of a sound education being secured 
to the youth of the middle and upper 
classes of this country. The old gram- 
mar-schools, on the whole, possess a bet- 
ter organization than anything that has 
yet been attempted, and though circum- 
stances demand changes in many of them, 
they rejpiire no changes wliich shall es- 
.seiitially alter their character. In the 
j)resent state of affairs, these are specially 
the schools for the middle classes who 
belong to the Established Church, and it is 
tlieir interest to cherish and support them. 

Digests of the whole body of Reports 
made by the Commissioners for Inquiry 
into Charities have been prepared and 
presented to both Houses of Parliament 
(1812). Two of these volumes, folios of 
825 pages and 82 U pages respectively, 
called an Analytical Digest, are ar- 
ranged according to the alphabetical 
order of every county in England, in 
North Wales, and in South Wales ; and 
under the head of every city and parish 
in each county are given the following 
particulars (the cities and parishes are 
arranged in alphabetical order): — The 
name of the charity or donor ; for what 
purpose each charity is applicable ; the 
<pmntity of land and number of houses ; 
the rent paid for the same; the amount 
of unimprovable rents and rent-charges, 
with the amount of land-tax, if any, de- 
ducted therefrom ; the amount of per- 
sonal property, distinguishing money in 
the funds, on mortgage, or on personal or 
ether security, or to be applied by way 
of loan, with or without interest; the 
total income of each charity ; and a co- 
lumn of observations. 

The first volume of the Analytical Di- 
gest contains a reference to the volume 
i^nd page of each Report. 

Such ecclesiastical presentations as are 
r^entioued in the RepoitsaAC noticed in 
at the end of ciich county. 
I he Digest concludes with a similaT* 
statement (T those which are reported on 
>y the Coiumissiouerfc under the head of 
General Charities. 

The second part of the Retarr (a folio 


of 691 pages) contains a more particular 
Digest of all schools and charities for 
Education. It is divided into three parts: 
the first relating to Grammar schools, 
viz., in which Greek or Latin is required 
to be, or is in fact, taught ; secondly, 
Schools not Classical ; and thirdly, Cha- 
rities for Education not attached to En- 
dowed Schools, w'hich include donations 
for the support of Sunday-schools, 

A good deal has been written on the 
subject of endowments for education from 
time to time. There arc several articles 
on endow'ed schools in the ‘Journal of 
Education,’ and an article on endow- 
ments in England for the purposes of 
Education, in the second volume of the 
mblicalions of the Central Society of 
Education, by George Long. The evi- 
dence before the select committee of the 
House of Commons in 1835, contains 
much valuable information. In 1840 a 
sensible pamphlet on grammar-schools 
appeared in the form of a letter to Sir 
K. 1 1. Inglis, by the Honourable Daniel 
Finch, for twenty years a charity commis- 
sioner. We are indebted to this letter for 
several facts and suggestions. 

SCIRE FAdAvS, a writ sued out for 
the purpose either of enforcing the exe- 
cution of, or of vacating, some already 
existing record. It directs the sheriff’ to 
give notice (“ Scire facias,” whence the 
name) to the party against whom it is 
obtained to appear and show cause why 
the purpose of it shall not be effected. 
A summons to this effect should be served 
oil the party, whose duty tlien is to enter 
an appearance, after which a declaration 
is delivered to him, reciting the writ of 
scire facias. To this he may plead, or 
demur, and the subsequent proceedings 
are analogous to, and in fact are in law 
considered as an action. If the party 
cannot be summoned, or fail to appear, 
judgment may be signed against him. 
The proceedings under a scire facias are 
resorted to in a variety of cases. They 
may be divided into — 

1. Those where, the parties remaining 
the same, a scire facias is necessary to 
revive or set in operation the record. 

2. Tho^e where another party seeks to 
take the benefit of it, or becomes charge- 
able, or is injured, by it. 
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In cases where a year and a day have 
elapsed since judgment has been signed, 
and nothing (such as a writ of error, an 
injunction, &c.) has existed to stay fur- 
ther proceedings, it is a legal presump- 
tion that the judgment has eitlier been 
executed, or that the plaintiff has re- 
leased the execution. In such case exe- 
cution cannot issue against tlie defendant 
until he has had an opportunity, by means 
cf the notice given him under a scire 
facias, of appearing and showing any 
cause which may exist why exccutior 
should not issue against him. If tin 
judgment has been signed more tlian tei 
years, a scire facias cannot issue unless 
with the permission of the court or r 
judge ; and by the statute 3 ^ 4 Win. IV 
c. 27, ^ 40, proceedings appear to be 
limited to a period of twenty years 
When a plaintiff, having had execution 
by clegit, under which ho obtains pos- 
session of a moiety of Uie rents and 
profits of the defendant’s land, has liad 
the debt satisfied by payment or from tlu 
profits of the land, sciije facias may bt 
brought to recover the laud. 

3. The eases of more ordinary occur- 
rence under the second head arc tliosc 
where one of the parties to an action 
becomes liankrupt, or insolvent, or dies, 
or, being a female, marries, or where it 
is sought to enforce the rights of a plain- 
tiff against the bail to an action, or to set 
aside letters patent. If a woman obtain 
a judgment, and marry before execution, 
the hnsband and wife must sue out a 
scire facias to have execution. And if 
judgment is obtained against a woman, 
and she marries before execution, a scire 
facias must be brought against her and 
her husband before execution can be ob- 
tained. A scire facias is the only pro- 
ceeding for tlie purpose of repealing let- 
ters patent by wliich the king has made 
a grant injurious to some party, as where 
he has granted the same thing which he 
had already granted to another person j 
or a new market or fair is granted to the 
prejudice of an antient one, &c. The 
king may have a scire facias to repeal 
his own :;rant, and any subject who is 
injured by it may petition the king to use 
his mmie fur its repeal. A man may 
have a scire facias to recover the money ^ 


from a sheriff who has levied under i 
fieri facias and retains the proceeds. 

(2 Wms. Saund. 71 ; Tidd’s Pravlica 
Archbold’s Practice.) 

SCOTCH CHURCH. [GEXERAr 
Assembly of the Church of Scot 

LAND.] 

SCUTAGE, or ESCUAGE. [Fei ■ 
DAL System, p. 24.] 

SEARCH, RIGHT OF. The gene 
ral priiicipl(‘s upon which that part of tin 
Law of Nations is constructed which rc- 
spects the usages to be observed toward; 
neutral powers in time of war by thi 
I)elligerent powers, have been explained 
under the liead of Rlockade. lleiv i( 
is only necessary further to remark that 
manifestly no oth(*r right can be exer- 
cised by the belligerent over the ships of 
the neutral without the right of visitation 
and search. The existence of that right, 
accordingly, is admitted on all liaiids as 
the rule, whatever may be the limitations 
or exceptions. As I.ord Stow'cll lias said 
in bis judgment on the case of the Maria 
((hirrels v. Kensington, 8 T. R. 2.’5i)\ 
“ Till they are visited and searched, it 
does not appear what the ships, or tlr* 
cargoes, or tlie destinations are ; and it is 
for the purpose of ascertaining tlieso 
points that the necessity of this right ot 
visitation and search exists.’^ 

In the exercise of the right of search 
upon a neutral vessel, the first and [triii- 
cipal object of imjidry is generally the 
ship’s papers. These are, the passport 
from the neutral state to the captain or 
master; the sea letter, or sea brief, speci- 
fying the nature and quantity of tin 
cargo ; the proofs of property ; the imis- 
ter-roll of the crew, containing the juinic. 
age, rank or (piality, place of residence, 
and place of birth of each of the ship’s 
compiaiiy ; the charter party; the bill 
of hiding ; the iiivoic ;s ; the log-book ; and 
the liill of health. ( Jhitty on t/ie Lau' cf 
JVationSy pp. 

The penalty for tlie violent contraven- 
tion of the right of visitation and searcli, 
is the confiscation of the ship and cargo; 
and a rescue by the crew after the captors 
are in actual possession is considered as 
the same thing wdth a forcible preveutiOi- 
111 either case the resisting ship may oc 
seized in fibe same uianuer if it 
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longed to the enemy, and, being brought 
into port, will be condemned as prize. 

Of course, any of the belligerent powers 
may agree with any of the neutral states 
that the right of search shall only be ex- 
ercised in certain circumstances ; and this 
is the first limitation that falls to be no- 
ticed. “ Two sovereigns,” Lord Stowell 
has said in the same judgment, “inayim- 
([uestionably agree, if they think fit, as 
in some late instances they have agreed, 
by special covenant, that tlic presence of 
one of their armed ships along with their 
merchant-ships shall be mutually under- 
stood to imply that nothing is to be found 
in that convoy of merehants’ ships incon- 
sistent with amity or neutrality ; and, if 
they consent to accept this pledge, no 
third party has a right to (piarrel with it, 
any more than with any otlier pledge 
which they may agree mutually to accept. 
But surely no sovereign can legally com- 
pel the acceptance of such a security by 
mere force. Tlie only security known to 
the Law of Nations upon this subject, in- 
dependent of all special covenant, is the 
right of personal visitation and search, 
to be exercised by those w ho have the in- 
terest in making it.” Lord Stowtdl here 
alludes to the pretensions of the iiortbern 
powers in their eonvention for the esta- 
blishment of wliat was called an armed 
neutrality in 1800, one of the clauses of 
which was, “That the declaration of the 
oilic^*rs who shall eoui' v\nd the ship of 
war, or ships of w'ar, of the king or ( in- 
peror, whicli sliall be convoying one or 
more merchant-ships, tliat the convoy lias 
no contraband goods on board shall be 
sulficicnt; and that no search of bis ship, 
or the other ships of the convoy, shall be 
permitted.” It is sometimes stated that 
this was also one of the principles of the 
previous convention of the same kind 
formed by the nortlicrn powers in 1780; 
and there may perhaps have lieen an un- 
derstanding among the contracting parties 
lo that effect ; but we do not find it dis- 
tinctly avowed in any of tlieir published 
auiiouncements. The position in ques- 
tion, namely, that the presence of a ship 
®f W'ar should protect from search the 
jaerchantmen imder its convoy, never has 
admitted by Great Biitain. 

^ut it is now universally adm' ’.ted that 


the right of visitation and search cannot 
he exercised upon a ship of war, or public 
or national vessel, itself ; and this is the 
second limitation of the right. It is 
strange that there should ever have been 
any doubt or dispute upon this |..oint. A 
ship of war has always been looked upon 
as in a manner part of the national terri- 
tory, and as such inviolable in any cir- 
cumstances whatever : the act of entering 
it in search either of contraband goods 
or of deserters must be considered as an 
act of the same character with that of 
pursuing a smuggler or fugitive across 
the frontier of the state without permission 
of the sovereign authority, a thing the 
right of doing wliieli has never been 
claimed. Accordingly, although it has 
been a common thing for nations to de- 
clare by express stipulation in their 
treaties with one another that the prize 
courts in each shall exercise a jurisdic- 
tion according to the recognised prin- 
ciples of public law in questions arising 
with regard to captures at sea, the lan- 
guage nse<l lias always implied that the 
captures are to be merchant or private 
vessels : of the concession by one power 
to another of the right of adjudicating 
upon its ships of war detained or broiiglit 
into port not a trace is to be found in any 
such treaty. Yet an opposite doctrine 
has been both maintained in argument, 
and attempted to be carried into effect. 
In 105.*), when, after the disasters of the 
war with England that had broken out 
in the preceding year, the Dutch wei’e 
reduced to sueli a state as to make them 
anxious for peace upon almost any terms, 
the English government demanded as one 
of the stipulations of the proposed treaty 
that all Dutch vessels, both of war and 
others, should submit to be vi.sited, if 
thereto required. But, liumhled as the 
Dutch were, they percinpt(»rily refused to 
agioe to any sueli stipulation; an<l the 
treaty was concluded iu 1 0.^)4 without it. 
Very soon after this peace, the States 
General w'crc again led to take the whole 
subject of the visitation and search of 
sliips at sea into their consideration by 
the circumstance of one of their meii-of- 
war, coin aying a fleet of merchant ships, 
having been met by an English man-of- 
war in the Downs, when the merchant- 
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men were sulyected to search. The first 
question that arose was, whether even 
such an exercise of the right of search 
was legal in the presence of tlie convoy; 
and upon tliis question the States deter- 
mined that “ the refusal to let merchant- 
men be Searched could not be persisted 
in.” At the same time, however, they 
took occasion to make the following de- 
claration “ That, in conformity with 
their High Mightinesses’ instructions 
taken in respect to the searching of ships 
of war, and especially those of September, 
1627, November, 1G4S, and December, 
1649, it is thougljt good, and resolved, 
that all captains and other sea officers 
that are in the service of this state, or 
cruising on commission, shall he anew 
strictly commanded, told, aiul charged 
that they shall not condescend to no 
commands of any foreigners at sea, much 
less obey the same; neither shall they 
any ways permit that they be searched ; 
nor deliver, nor suffer to be taken out of 
their ships, any people or other things.” 
From this time for more than a century 
and a half, the principle of the immunity 
of ships of war irom visitation and search 
was acquiesced in by the practice of our 
own and of every other country, nor is it 
known to have been contested even in 
speculation. Rut at length, in the course 
of the controversy that arose respecting 
the rights of neutrals out of the Berlin 
and Milan decrees of the F rench emperor 
and our own Orders in Council, in 1806 
and 1807 [Blockade], while some ex- 
treme partisans on the one side contended 
that even merchant ships were not liable 
to search when under the convoy of a 
man-of-war, others on the opposite side 
revived the old pretension of the English 
republican government of 1653, and 
maintained our right of visiting and 
searching the ships of uar themselves of 
neutral states whenever we should think 
proper. The practical application of the 
principle that was now especially called 
for was the visitation of the ships of wmr 
of the United States of America for the 
purpose of recovering seamen alleged to 
be subjects >f this country and deserters 
from the British service. The pretension 
thus Sdt up was ably discussed, and its 
’unwan autable character clearly demon- 


strated, in an article published in the 
‘Edinburgh Review’ for October, 1807, 
pp. 9-22 ; but before this paper appeared 
an actual enforcement of the new’ doctrine 
had occurred in an attack made, on the 
23rd of June, by the British ship of war, 
Leopard, upon the American frigate 
Chesapeake, lying off the Capes of Vir- 
ginia. On the refusal of the American 
captain to permit his ship to be visited, 
the Leopard fired into the (ffiesapeake, 
which, being unprepared for action, im- 
mediately struck her flag. Four men 
were carried off, and the American ship 
Avas then left. A late American writer 
has, not in too strong language, described 
this act as “ an exertion of pow'er 'wliich 
was beyond all patient endurance, and 
which electrified the nation to its remotest 
extremities” (Tucker’s Life (f Jeff ersou^ 
ii. 258). President Jefferson immediately 
issued a proclamation interdicting all 
armed British vessels from the harbours 
and waters of the United States, and for- 
bidding all supplies to them, and all 
intercourse with them. The American 
minister in London was also directed to 
demand satisfaction of the British govern- 
ment. The conduct of the captain of the 
Leopard was not attempted to be de- 
fended by the ministry here ; on the 
contrary, its illegality was at once ad- 
mitted, at least by implication; but Mr. 
Canning, then Secretary of State for 
Foreign Affairs, insisted that, inasnuich 
as the United States had taken measures 
of retaliation into their own hands, Great 
Britain might take those measures into 
account in the estimate of reparation ; and 
he inquired whether the President’s pro- 
clamation would be withdrawn on the 
king disavowing the act of Captain 
Humphreys of the licopard, and of Ad- 
miral Berkeley, his commanding office’*, 
who had directed it. The proclamation 
was justified by the American govern- 
ment as a measure of precaution, and 
not of retaliation. Negotiations were 
continued for a long time without any 
result ; the affair of the Chesapeake sooji 
became mixed and complicated witn 
other incic^nts, giving rise to new claims 
and count6rclaims ; at last the American 
government took its stand on new ground* 

objecting to the search not only of ship 
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of war but even of merchant vessels for 
deserters; it was not denied that the 
search of merchantmen was sanctioned 
by the law of nations, but the exercise 
of the right was denounced as necessarily 
irritating and fraught with danger, and 
it was urged that it should on that ac- 
count be dispensed with and alKdished. 
In the end war broke out between the 
two countries in the summer of 1812; 
but even that did not settle any of the 
questions that had arisen between them 
ill connection with the right of search. 
The treaty of peace signed at Ghent on 
the 24th of December, 1814, contained 
no stipulation on that subject, which was 
now supposed to have lost its practical 
importance for the pn'sent by the cessa- 
tion of the general war M'hich had occa- 
sioned all the late difficulties respecting 
the treatment of neutral states. 

The right of visitation and search, how- 
ever, is by no means necessarily confined 
to a time of war. Its exercise has always 
been admitted to be equally allowed by in- 
ternational law^ in time of peace, though it 
may not commonly have then been so fre- 
quently thought to be called for. The very 
question of the seizure by one country of its 
subjects serving in the mercantile navy 
of another, which w'as one of the main 
subjects of dispute between England and 
America before the breaking out of 
actual h.ostilities in 1812, may arise in 
a time of peace as well as in a time of 
war, though its importance no doubt is 
h'ss in the former than in the latter. 
Tlie chief questions connected with the 
^ight of search, the number of which is 
greatly reduced in a time of general peace, 
are those relating to the trading rights 
of neutrals ; but even of these some 
remain. Of late years, however, the 
pght of search has become principally 
iinportant in reference to the trade in 
slaves, which has now been declared to 
be illegal by most of the great maritime 
states. The right of visitation and search, 
however its exercice may regulated, 
seems to aftord the only means of ascer- 
taining whether or no a vessel has got 
Slaves on board; but it is evident that 
^“y power opposed, for whatever reason, 
0 the exercise of that right may, even 
Jie declaring the slave trade to be 
VOL. n. 


illegal, refuse to allow that illegality to 
be made an excuse for the visitation of 
suspected ships bearing its flag. It is 
only by express stipulation that the free 
exercise of the right can be established. 
England, which has all along been fore- 
most ill the attempt to suppress the slave 
trade, has never objected to the exercise 
of the right of search for this, or in- 
deed for any other legitimate object ; 
but other nations, jealous of our predo- 
minant maritime power, have, not per- 
haps very unnaturally, been extremely 
reluctant to concede it in this particular 
case. Some further remarks on this sub- 
ject are briefly made under the article 
Slave, Slavery, farther on in this 
W’ork. 

SEARCHERS. [Bills of Mor- 
tality.] 

SEAWORTHINESS. [Ships.] 

SECRETARY (French, Secretaire), 
one entrusted with the secrets of his office 
or employer ; one who writes for another. 
Its remote origin is the Latin secretum. 
The phrase “ notarius secretorum " is ap- 
plied by Vopiscus {Dio. Aunliaitus, c. 3fi) 
to one of the secretaries of the emperor 
Aiirclian. "I'liis appellation was of very 
early use in England : Archbishop Bccket, 
in the reign of Henry II., had his “se- 
cretarius f although the person who con- 
ducted the king’s eorrespondence, till the 
middle of the 1 3th century, w'as called his 
clerk only, probably from the office being 
held by an ecclesiastic. The first time 
the title of “ secretarius noster ” occurs is 
in the 37th Hen. 111., 1253. 

SECRETARY OF STATE. The 
office of secretary of state is one of very 
antient date, and the person who fills it 
has been called variously “ the king’s 
chief secretary,” “ principal secretary,” 
and, after the Restoration, “ principal se- 
cretary of state.” He was in fact the 
king’s private secretary, and had custody 
of the king’s signet. The duties of the 
office were originally performed by a 
single person, who had the aid of four 
clerks. The statute 27 lien. VIII. c. 11, 
which regulates the fees to be taken by 
“ the king’s clerks of his grace’s signet 
and privy seal,” directs that all grants to 
be passed under any of his majesty’s seals 
shall, before they are so sealed, be brought 

2 X 
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and delivered to the king’s principal se- 
cretary or to one of the clerks of the 
signet. The division of the office be- 
tween two persons is said to have oc- 
ctirred at the end of the reign of Henry 
VIII., but it is probable that the two 
secretaries were not until long afterwards 
of equal rank. Thus we liiul Sir Francis 
Walsingham, in the time of Queen Eliza- 
beth, addressed as her majesty’s principal 
secretary of state, although Dr. Thomas 
Wilson was his colleague in the office. 
Clarendon, when describing the chief 
ministers at the beginning of the reign 
of Charles I., mentions tlie two secre- 
taries of state, “ who \vere not in those 
days officers of that inagnitnde they have 
been since ; being only to inakt? dispatches 
upon the conclusion of councils, not to 
govern or preside in those councils. ’ 
Nevertheless the principal secretary of 
state must, by bis imiuediatc and Coiistaut 
access to the king, have been always a 
person of great influence in the state. 
The statute .‘il lieu. VJII. c. 10, gives 
the king s chief secretary, if he is a baron 
or a bishop, place above all peers of the 
same degree ; and it enacts that if he is 
not a peer he shall have a seat reserved 
for him on the woolsack in parliament ; 
and ill the Star Chamber and other con- 
ferences of the council, that he shall be 
placed next to the ten great officers of 
state named in the statute. He probably 
was always a member of the privy coun- 
cil. Lord Camden, iu his judgment in 
the case of Entick i\ Carrington U 1 Har- 
grave’s State Trials, p. .*317), attributes 
the growtli of tlu* secretary of state’s 
importance to his intercourse with am- 
bassadors and the management of all the 
foreign correspondence of the state, after 
the policy of having resident ministers 
in foreign courts was established in 
Europe. Lord Camden, indeed, denies 
that he was antiently a privy counsellor. 

The number of secretaries of .state 
seems to have varied from time to time : 
iu the reign of George III. there were 
often only two ; but of late years there 
have been liiree principal secretaries of 
stale, ‘.vhc e duties are divided into three 
departmeiibj-^home aftkirs, foreign affairs, 
and the coK/nies. They are always made 
meml 'rs of the privy council and the 


cabinet. They are appointed (without 
patent) by mere delivery to them of the 
seals of office by the king. Each is ca- 
pable of performing the duties of all the 
three departments, and the offices arc so 
far considered as one, that upon being 
removed from one secretaryship of state 
to anotlier, a member of the House of 
Commons does not vacate bis seat. 

'i’o the Secretary of State for the Home 
department belongs the maintenance of 
the peace within the kingdom, and the 
administration of justice so far as the 
royal prerogative is involved iu it. All 
patents, charters of incorporation, com- 
missions of the j)eace and of inquiry, 
pass through his offici*. He su])erii>teii(is 
the admin'i.stration of affairs in Ireland. 

The Secretary for Foreign allaii-s eon- 
ducts the eorrespondence with foreign 
states, and negotiates treaties witli them, 
either through Eritish ministers resident 
there, or pi'rsonally with foreign miiiis- 
tei’s at this court, lie recomnumds to the 
crown aml)assad()r.s, ministers, and een- 
suls to repn*seiit Great IJritain abroad, 
and countersigns their w'arrants. 

The Secretary for the (kd^)nial depart- 
ment performs for the colonics the same 
functions that the secretary for the home 
department performs for Great Britain. 

Fkich Seen*tary of State is a.ssisted by 
two under-secretaries of state, nominated 
])y liimself ; one of w hom is usually j)er- 
inanent, and the other is dependent upon 
the administration then in power. There 
is likewise in each departnumt a large 
establishment of clerks appointed by tlie 
principal secretary. 

The power to commit persons on siis- 
picion of treason is incident to the office 
of principal secretary of state— a power 
w'hieh, though long exercised, has botn 
often disputed. It is not necessary here 
to give the arguments on both sidi*s ; they 
are discussed with //eat care hy 
Camden in the ca.se above cited (Fiitick 

Carrington), which was one ot the 
numerous judicial in(piiries arising out 
of the dispute between the Crown miu 
John Wilks at the beginning of the reigu 
of George III. The conclusions to wJiicit 
I^rd Camden comes are — that the secre- 
tary of state is not a magistrate kmmi o 
the common law ; that the power ot com- 
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niitment for state offences, which he has 
for many ages exercised, was used by 
him as an immediate delegation from the 
person of the king, a fact which may be 
inferred, among other things, from tlie 
deljates in parliament in the time of 
Charles T., M'lien Secretary Cook claimed 
the power on that ground; that never- 
theless courts of justice must recognise 
this power, inasmuch as there has been 
constant usage of it, supported by three 
judicial decisions in favour of it since the 
Revolution, viz., by Lord Holt, in ld95 
(Rex Kendal and Rowe); by Chief 
Justice Parker, in 1 7 1 1 (Queen v. Derby) ; 
and l)y T.ord Hardwickc, in 17 ‘14 (K‘ex r, 
Earbury). In a more recent case (King 
V. Desj)ard, ]7!K°), Lord Kenyon says, 
I Jiave no difficulty in saying that the 
fiecrctarics of state have the right to com- 
mit and he hints that Lord Camden 
ftdt too much doubt on the subject. Tlie 
secretary of state has also power to issue 
a warrant by wliich he may direct letters 
to be open(‘d wliicli are sent through the 
post-office. This power is occasionally 
<‘xcrcised, and was the subject of much 
discussion in parliament in 1845. 

'riiere is also a chief secretary for Ire- 
land. resident in Dublin (except when 
parliament is sitting^, and he has al^va^s 
an umlcr-secretary there. He corresponds 
with the home department, and is under 
the autliority of the lord lieutenant of 
Ireland. His office is called that of se- 
cretary to the lord-lioutcnant ; but it is 
analogous to the office of secretary of 
Slab. He has sometimes, though very 
rarely, been a member of the cabinet. 

SEDITION (from the Latin seditio). 
It is stated that in many of the ()kl lOnglisli 
rommon law writers treason is sometimes 
expressed by the term Sedition ; and that 
when law proceedings were in Latin, 
Si-ditin was the tt^chnieai Avord u.^ed in 
indictments for treason, till it Ava.s super- 
seded by the word prod it io. 

^^edition does i)v)t appear to be ati’y 
exactly defined. It is sbiteo to compre- 
hend contemptuous, indeceut, ».r malicious 
ehservations upon the king or his go 
xornment, whether made iu words only, 
in writing, or by lokeiis (which last 
erm must comprehend pictures or draw- 
calculated to lower him in tlie 


opinion of the subjects or to weaken his 
government. All these offences fall short 
of treason ; but they arc considered crimes 
at common law, and punishable by fine 
and imprisonment. 

There are also statutes against par- 
ticular acts of sedition, such as seditious 
libels. [Laav, Chimin at., p. 210, No. 40.] 

There are also various acts against 
societies established for seditions and 
treasonable purposes, and against sedi- 
tious meetings and assemblie s. 

The Roman sense of S(‘ditio (sed or se, 
and itioy a going apart, a separalion) is 
properly a disunion among the citizens, 
a riot, or turbulent assemblage of people 
for the purpose of accomplishing some 
object ])y violence or causing fear. It 
was included among other forbidden acts 
in the I.ex Julia de iMajestate. (Dig. 48, 
tit. 4.) It is often used in connection 
Avith tnmnltns”. and ‘‘tiirba and the 
three terms seem to Iuiax* the same sig- 
nification. (Rein, Jiumische (.'nminalrechtf 
p. 522.) 

SEDUCTION, [Parent ANi> Child.] 

SEIC NORAGE, f Money, p. 3.50.] 

SEIGNORY. [Tkmkk.) 

SEISIN is a term propmdy applied to 
estates of freehold only, so that a man is 
said to be srised of an estate of inheritance 
or for life, and to be posfff.'^srd of a chattel 
interest, such as a term of y(‘ars. This 
distinction does not appear to have existed 
in the time of Practon ; at least he uses 
the two Avords as identical in meaning* 
(* possessio sive seisina innltiplex est,’ 
lil> ii., fol. 38). 

The seisin of the tenant of a freehold 
is the legal possession of ilie land. It is 
actual seisin, called seisin in deed, Avlieu 
he has corporeal possession or’ tlie land, 
or, as Hraeton expn sses it, ‘ corporalis 
rei detenlio: corporis et animi cinn iuris 
adminicnlo conenrrente.’ It is seisin in 
hiAV when lands have descended to a 
person, hut he has not yet actually en- 
tered into possissioii of tliein, and no 
person lias usurped the possession. "When 
an estate of iniieriraiiee is divided into 
several estates, as for instance an estate 
for life, and a ix'inainder or reversion 
in fee, the tenant in possession has tlie 
actual seisin of the lands ; but the per- 
sons in remainder or reversion liave also 
2x2 
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seisin of their respective estates. The 
seisin of a rent which issues out of lands is 
quite distinct from the seisin of the lands ; 
and therefore a disseisin of the estjite in 
the land is not a disseisin of the rent. 

In the conveyance of land by feoffment, 
the delivery of the possession, or livery 
of seisin, as it is termed, is the eflicient 
part of the conveyance. [Feoffmfnt.] 

The word seisin is also applied to the 
services due from the tenant to the lord. 
When the lord has received the tenant’s 
oath of fealty, he has obtained seisin of 
all his services. 

Seisin in deed is obtained by actually 
entering into lands, and an entry into 
part in the name of the whole is suf- 
ficient ; by the receipt of rents or profits ; 
and by the actual entry of a lessee to 
whom the lands are demised by a person 
who is entitled to but has not obtiiincd 
actual possession. 

Seisin may also be acquired under the 
Statute of Uses, 27 Hen. VIII., which en- 
acts that when any person shall be seised 
of any lands to the use, &c. of another, by 
reason of any bargain, sale, feoffment, 
&c., the person having the use, &c. shall 
thenceforth have the lawful seisin, &c. 
of the lands in the same quality, manner, 
and form as he had before in the use. 

A disseisin supposes a prior seisin in 
another, and a seisin by the disseisor which 
terminates such prior seisin. To constitute 
a disseisin, it was necessary that the dis- 
seisor should not have a right of entry ; that 
the disseisee should not voluntarily give 
up his seisin, and that the disseisor should 
make himself the tenant of the land ; or 
m other words, should put himself, with 
respect to the lord, in the same situation 
as the person disseised. “ But” it is well 
remarked (Co. Litt., 266 6, Butlers 
note), “ how this substitution was effected, 
it is difficult, perhaps impossible, now to 
discover. From what we know of the 
feudal law, it does not appear how a 
disseisin could be effected without the 
consent or connivance of the lord; yet 
we find that the relationship of lord and 
tenant remained after the disseisin. Thus 
after the ,lisst*isin the lord might release 
the rent and services to the disseisee; 
might avow upon him ; and if he died, 
liif heir withixi age, the lord was entitled 


to the wardship of the heir.” But the 
doctrine of disseisin is in many respects 
very obscure, and at present of little 
practical importance. 

SEPARATION A MENSA ET 
TIIORO. [Divorce.] 

SEPOY, or SIPOY, the name of the 
native soldier in the East Indies. Bishop 
Ileber derives the word from “ sip,” the 
bow and arrow, which w'cre originally in 
almost universal use by the native soldiers 
of India in offensive warfare. Tliose 
Bhiels and Kholces wdio are employed in 
Guzerat in the service of the police and 
in protecting gentlemen’s houses and 
gardens are also called sepoys, and with 
more propriety, as they still use the bow 
and arrow. The native soldiers in the 
pay of the British government now form 
a large army, well trained in European 
discipline : the men are of a size soniC' 
what below that of European soldiers, 
but they are quite as brave, as hardy, and 
as active, capable of undergoing as much 
fatigue and of sustaining even greater pri- 
vations. To the attachment and bravery 
of this army Great Britain is chiefly in- 
debted for the possession of her Indian 
empire, and it now secures to her the 
sovereignty over a territory vastly more 
extensive than her own, and separated 
from her by the distance of nearly half 
the globe. 

The pay of the Sepoy is two pagodas, 
or seven rupees, per month, which is 
double the wages of the class of persons 
from whom they are generally drawn. 

The Indian army in 1840, according 
to the ‘ East India Calendar,’ was as fol- 
lows : — 

Bombay. 

26 regiments of native infantry. 

3 regiments of native cavalry. 

2 regiments of European infiintry. 

1 regiment of arti lery. 

1 corps of engine *rs. 

1 corps of invalids. 

Madraft. 

52 regiments of native infantry. 

8 regiments of native cavalry. 

2 regiments of European infantry. 

1 regiment of horse artilhiry. 

4 regiments of foot artillery. 

1 corps of engineers. 

1 corps of invalids. 
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Bengal. 

74 regiments of native infantry. 

10 regiments of native cavalry. 

2 regiments of European iiitantry. 

1 regiment of horse artillery. 

5 battalions of foot artillery. 

1 corps of engineers. 

I corps of invalids. 

Each regiment consists of two bat- 
talions of 500 men each. In 1842 the 
number of native soldiers in the pay of the 
East India Company was 181,G12, besides 
4450 native officers, in all 18G,U02. The 
number of European solders was 19,1G4, 
besides 5531 European officers, in all 
24,695. The entire Indian army in 1842 
consequently amounted to 210,757. 

SEQUESTRATION. [Benefice, p. 
347.] 

SEQUESTRATION. [Bankrupt 
(Scotland), p. 290.] 

SERJEANT, or SERGEANT, is a 
non-commissioned officer in a troop of ca- 
valry or in a company of infantry. The 
duties of Serjeants are to drill or instruct 
in discipline the recruits of a regiment ; 
and on parade they act as markers or 
guides in the performance of the evolu- 
tions. The Serjeants of infantry are now 
armed with muskets like the rest of the 
troops. In each company, when a batta- 
lion is in line, a covering serjeant is 
alvv'ays stationed behind the officer com- 
manding the company ; when the ranks 
take open order, and that officer advances 
before the front rank, the serjeant steps 
into his place ; but upon the ranks being 
closed, he falls again to the rear. Four 
or six Serjeants are charged with the im- 
portant duty of guarding the colours of 
the regiment : they constantly attend the 
officers who carry them, and are called 
coloiir-serj cants. One serjeant in each 
troop or company is appointed to pay the 
men; also to keep the accounts relating 
to their allowances, the state of their ne- 
cessaries, &c. 

_ file name of sergen? or . enieates was, 
m the armies of France during the reign 
of Philip Augustus, applied to gentlemen 
who served on horseback, but w^ere below 
the rank of knights, and also, as a gene- 
ral term, tv^ the infant»’y soldiers who 
Were furnished by the towns. 

In the reign of Philip and Mary the 


serjeant-major of the army was an officer 
whose post corresponded to that of the 
modern major-general ; and the serjeant- 
major of a regiment was a field-officer, 
who would now be designated the major. 
At present the serjeant-major is an as- 
sistant to the adjutant, and keeps the 
roster for the duties of the serjeants, cor- 
porals, and privates. The quartermaster- 
serjeant is one who acts immediately 
under the ipiarter master of a regiment 
in all the details relating to the quarters 
of the officers and men, the supplies of 
food, ehVhing, &c. 

SERJEANT, or SERGEANT. The 
word “ serjeant ” comes to us from “ ser- 
gent,*’ into which the French had modi- 
fied the Latin “ serviens. ’ The word 
serjeanty, in French “ sergenterie,” was 
formed from “ sergent,” but was always 
used with reference to a particular species 
of service. 

In the creation of serjeants, some an- 
tient practices are still retained in those 
cases w'hcre the writ of the serjeant elect 
issues in term-time ; but by statute 6 Geo. 
IV. c. 95, barristers who receive writs 
issued in vacation commanding them to 
appear in the Court of Chancery, and to 
take upon themselves the estate and 
dignity of a serjeant-at-law, are, upon 
appearing before the lord chancellor and 
Liking the oaths usually administered to 
persons called to that degree and office, 
declared to he serjeants-at-law sworn, 
without any further ceremony. 

Serjeants at law arc the only advocates 
recognised in the court of Common I’leas. 
In that court they retain their right of 
exclusive audience. This privilege ex- 
tends to trials at bar, but not to trials at 
nisi prius, either at the assizes or at the 
sittings in London and Middlesex. 

The serjeants formerly occupied three 
inns, or collegiate buildings, for practice, 
and for occasional residiuice, situate in 
Chancery Lane, Fleet Street, and Ilolborn. 
They have now no other building than 
Serieants' Inn, Chancery Lane, which 
has been lately rebuilt. Here all the 
common-hiAV judges have chambers, in 
which they dispose in a summary way, 
and witn closed doors, of such matters as 
the legislature has expressly entrusted to 
a single judge, and of all business w’hioh 
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is not thought of sufficient magnitude to 
be brought before more than one judge, 
or which is supposed to be* of a nature 
too urgent to admit of postponement. 

The inn contains, besides accommo- 
dations for the judges, chambers for four- 
teen Serjeants, the junior serjeanls, wliile 
waiting for a vacancy, being dispersed in 
the different inns of courts. 

In Serjeants’ Inn Hall the judges and 
Serjeants, as members of the Society of 
Serjeants’ Inn, dine together during term- 
time. Out of term the hall is or was fre- 
quently used as a place for holding the 
revenue sittings of tlie court of Exchequer. 

A full account of tlic various kinds of 
Serjeants and of tlie origin of their func- 
tions is given in Manning's ‘ Servieus ad 
Legem.’ fnAuiiisTKii.] See also Skii- 
JEANT, in ‘ Penny (>ycJopa'dia.’ 

SEUJEANTS-AT-ARMS are limited 
by statute l.'l Rich. II. c. 0, to thirty. 
Their office is to attend the person of the 
king, to arrest offenders, and to attend 
the lord high steward ■when sitting in 
judgment upon u peer. Two of these 
serjeants-at-arnis, by tlie king’s permis- 
sion, attend the two houses of parliament. 
Ill the House of (k)mmons tlie office of 
the serjeant-at-arrns (as he is emphatically 
called) is to keep the dooi's of the house, 
and to execute such commands, especially 
touching the apprehension of any offenders 
against the privileges of the Dinimons, 
as the House, through its Speaker, may 
enjoin. 

In some offices about the royal person 
the principal officer of the dtipartmeiit is 
distinguished by the appellation of Ser- 
jeant, as the serjeant-surgeou, 

SEKJEANTY, (HIAND. [Grand 
Serjeantv.] 

SERVANT, one who lias contracted 
to Serve another. I'lie person whom he 
has contracted to serve is styled master. 
Servants arc of various kinds : apprentices 
[Aitukntice], domestic servants Avho re- 
side within the hou&e of the master, ser- 
vants in iiusbandry, workmen or artificers, 
and clerks, warehousemen, &c. From 
the relatit u of master and servant a va- 
riety of rights and duties arise, some of 
which aie founded on the common law, 
and L joic on statute. 

A contract of hiring and service need 


not be in writing unless it be for a period 
longer than a year, or for a year to com- 
mence at some future time. If in writing, 
it is not liable to any stamp duty, unless 
it apply to the superior classes of clerks, 
&c. All such contracts imply an under- 
taking on the part of the servant faith- 
fully to serve the master, and to do his 
lawful and reasonable commands within 
the range of the employment contracted 
for ; on the part of tlie master, to protect 
the servant and pay him his hire or 
wages. Ill all liirings wdiere no time is 
expressed, except those of domestic ser- 
vants, it is a rule of law that the contract 
shall continue for a year. In the case of 
doinrstic servants it is determiiial)le by a 
montii’s warning, or the payment of a 
montlfs wages. Servants in husbandry 
can only be discharged or quit the service 
upon a quarter’s notice. This rule as to 
time may of course be rebutted by any 
circumstances in the contract inconsistent 
with its existence. In the case of immo- 
rality, or any kind of ofleiiee amounting 
to a misdemeanor committed during tlie 
time of the service, or of continued neg- 
lect, or determined disobedience, a servant 
may be immediately discharged. If tlie 
servant is a domestic, lie is nevertheless 
entitled to wages for the time during 
which he has served. But in other eases, 
where the contract is entire for a year, 
the wages cannot be apportioned, and the 
service having been determined btfore 
the expiration of tlie time contracted for, 
in consequence of the fault of the servant, 
he is not entitled to claim wages for any 
portion of the time during wliich he has 
served. The contract still continues to 
exist, notwithstanding the disability ot 
the servant to perform his iliities from 
illness, and he is therefore still entitled to 
receive his wages. The master, llo^v'e^ er, 
is not bound to pay the charges incurred 
by medicine or attendance upon bis sick 
servant. In case the goods of tbe master 
are lost or broken by the carelessness of 
the servant, the master is not entitled to 
deduct their value from the wages of fkc 
servant, unless there lias been a coiitrm-^ 
between them to that effect. His only 
remedy is by an action at law against tlm 
servant. Where a master becomes bank' 
rupt, the commissioners are uutIionse«» 
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on proof that they are due, to pay six 
months* wages to liis clerks and servants. 

If the wages for any longer period are 
due. they must he proved like other debts 
under the fiat. If a servant has left his 
service for a considerable time without 
making any demand for wages, it will be 
presumed that they arc paid. A master 
may chastise his apprenticii for neglect or 
misconduct, but he will not be justified 
in striking any other description of ser- 
vant. Servants who steal or embezzle 
their master’s goods are subject to a 
greater degree of punishment tliaii others 
who commit those crimes. Masters are 
not compellable to give a character to 
servants who leave their employment. 
If they choose to do so, and they give one 
which Is false, they may be liable to an 
action at the suit of the servant; but in 
order to recover in such an action, the 
servant must ])rove that the character was 
maliciously given for tin* purpose of in- 
juring him. If the master, merely fin* 
the purpose of confidentially communi- 
cating, bduajuh state what he believes to 
bo tlie trutli respecting a servant, he is 
not responsible for the consequences of 
his com muni cation. 

IW a great variety of statutes, the pro- 
visions of which are collected and e.x- 
plaitud in Ihirii's Justice^ tit. ‘Servants,’ 
a special jurisdiction is given to magis- 
trah'S over servants in imsluuulry, and 
also in many classes of manufactures and | 
and Ollier employments. None of these j 
rules of law apply to domestic servants, j 
The ol)j(;et of them, as relates to servants j 
in hushaiulry, is to compel persons who | 
have no ostensible means of subsistemee 
to enter into service, to regulate tin? time 
and mode of their service, to jiuuish ueg- i 
hgence ami refusal to st rve, to determine 
disputes between master.-, ami serv ants, to | 
enable servants to recover their wages, i 
and to authorise magistrates under oer- ! 
tain circumstances to put an end to the 
service. 

. Those statutes which relate to servants 
in manufactures and other employments 
prohibit the payment of wages in goods, 
and provide for their payment in m(^ey, 
and for the regulation of disputes con- 
cerning them. They also contain various 
enactments applicable to the cases of 


workmen, &c., absconding, neglecting, or 
mismanaging their work, injuring or em- 
bezzling the materials, tools, &e., entrusted 
to them, and fraudulently n^ceiving those 
entrusted to others. With respect also to 
this class of servants, magistrates have 
authority to put an end to the contracts 
of hiring and service. As to combina- 
tions of masters or workmen, see Combi- 
nation LAAVS, p. 570. 

A master is not guilty of the oflence of 
maintenance, tliough he maintain and 
support his servant in an action brought 
by him against a third party. When a 
sei*vant is assaulted, his master is justified 
in assisting his servant, and repelling the 
assault by force, although he liimself be 
not attacked ; and under similar circum- 
stauees a servant may justify an assault 
committed in defence of his master. A 
master is answerable, both civilly and 
criminally, for those acts of his servant 
which are done within the range of his 
employment. Thus a master is indictable 
if a servant commit a nuisance by throw- 
ing dirt on the highway; and a book- 
seller or iiew'svender is liable, criminally 
as well as civilly, for libels wJiich are 
sold by his servant in his shop. This 
liability of the master does not release the 
servant from his own liability to punish- 
ment for the same olfence. Tlie servant 
is also liable w hen he commits a trespass 
by the command of his master. A mas- 
ter, although liable civilly for any in- 
juries arising from the negligence or un- 
skilfulness of Ills servant, is not respon- 
sible for the coiisecpiences of a wilful act 
of his servant done without th:* direction 
or assent of the master ; but the servant 
alone is liable. Diffii'ulties Iwve some- 
times occurred in ilctenniiiing who is 
responsible in the character of ma.ster for 
damages done to third persons by a ser- 
vant. The following is an instance; — 
When a coachman is sent by the owner 
of horses let out for the purpose of draw- 
ing a private carriage, and, wdiile driving 
the hirer in his private carriage, does 
some damage to a third party, it has been 
lu'ld tliat tlie owner of the horses was 
liable; for the servant is the servant of 
the hoi >e owner, and not of him whom he 
is driving. Where a servant makes a 
i contract within the range of his employ- 
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ment, what he does will bind his master, 
just as if he had expressly authorised the 
servant. Rut in all cases where there is 
no express evidence of the delegation of 
the master’s authority, there must be 
facts from which such delegation can be 
inferred. Where a servant obtains goods 
for his master, which the master uses, 
and he afterwards gives money to the ser- 
vant to pay for them, the master will be 
liable to j)ay for tliein, though the money 
should have been embezzled by the ser- 
vant. If a coachman go in his master’s 
livery to hire hoi’ses, which his master 
afterwards uses, the master will be liable 
to pay for them, though the coachman has 
received a large salary for the purpose of 
providing liorscs ; unless, indeed, that fact 
were known to the party who let out the 
horses. If a master is in the habit of 
paying ready money for articles furnished 
to his family, and gives money to a ser- 
vant, on a particular occasion, for the 
purpose of paying for the articles which 
he is sent to procure, the master will not 
he liable to the tradesman if the servant 
should embezzle the money. If articles 
furnished to a certain amoiint have al- 
ways been paid for in ready money, and 
a tradesman allows other articles of the 
same -character to be dcliver(*d without 
payment, the master will not be liablev 
unless the tradesman ascertains that the 
articles are for the master’s own use. 
Where a tradesman, m ho had not before 
been employed l)y a master, was directed 
by a servant to do some w’ork, and after- 
W'ards did it without any communication 
W'ith the master, it was held that the 
master was not liable, though the thing 
upon which tlie work was done was the 
property of the master. 

Any person who interferes with the 
master’s right to the services of his ser- 
vant, does liini an injury for which he is 
resi)()usil)le in an action for damage.s. A 
master may he deprived of the services 
of a servant, eitlier by some hurt done to 
a servant, or by bis being enticed out of 
the ser\ ieo. An action, there.^ore, may be 
brought })y a master where a servant has ; 
received >01110 personal injury dis(p.ialify- 
ing him I'rom the discharge of his duties 
as a sei vant, as where he has been dis- 
abled by the overturn of a coach, or the | 


bite of a third person’s dog. The action 
by a parent against the seducer of his 
daughter is of this class. [Parent and 
Child.] 

An action will not lie against a party 
for enticing away a servant, if the servant 
has paid to the master the penalty stipu- 
lated for by the agreement of hiring and 
service in case of his quitting his master’s 
service. If a servant has been enticed 
away from the service, an action lies 
against him for his breach of contract, as 
w<‘ll as against the party who lias enticed 
him away. 

The statute Cco. III. c. no, is ‘^for 
preventing the counterfeiting the certifi- 
cates of the characters of servants.” In- 
dependently of this statute, a person who 
wilfully gives a false character with a 
servant is liable to an action at the suit of 
the party who has been induced by the 
false character to employ the servant, for 
any damages which he may suffer in con- 
sequence of employing him. 

Formerly a settlement was gained by 
residence in a jiarish under a contract of 
Iiiring and service for a year, but by the 
Poor f.aw Amendment Act iro settlement 
can for the future he gained by such 
means. ( Iffackstone, book, i., c. 14 ; 

Rum’s Justicpf tit. ‘ Servants.’) 

SERVICE. [Skrvant.] 

S E R V 1 CES. [Ten u u k. | 

SESSION, COURTOF, SCOTLAND. 
[JiisTicTAR OF Scotland.] 

SESSION, KIRK. [General As- 

SEMRLY OF THE CilCRCH OF SCOTLAND.] 

SESSIONS. A session is the period 
during wdiieh any court of law sits for 
the transaction of judicial business; but 
the term Sessions is eominonly used to 
denote the meeting of the justices of u 
county, or other (listrict which has a 
separate commission of the peace, for the 
ex(*ciitioii of the authorities conferred by 
the crown by tliat commission and of otbor 
authorities given by act of puiliameiit. 

Cottntj/ Sessions . — The commission of 
the jieace issued by the crown for the 
purpose of creating county magistrates, 
consists of two brandies. The former 
relates to the powers to be exercised by 
justices individually and separately. 
TICES.] The second branch of tlie com- 
mission creates the powers of the justice 
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when assembled in sessions. It begins as ' 
follows : — We have also assigned you, 
and every two or more of you (of whom 
any one of you, the aforesaid A. B., C. D., 
E. F., &c. we will shall be one), our jus- 
tices, to inquire the truth more fully, by 
the oath of good and lawful men of the 
aforesaid county, by whom the truth of 
the matter shall be better known, of all 
and all manner of felonies, poisonings, 
iiichantments, sorceries, arts magic, tres- 
passes, forestallings, regratings, ingross- 
iiigs, and extortions whatsoever, and of 
all and singular other crimes and offences, 
of which the justices of our peace may or 
ought law'fully to inquire, &c. 

The words “ of whom any one of you 
the aforesaid A. B., C. 1)., E. F., &c. we 
will sliall be one,” constitute the Quorum 
clause, so called because w'hen the com- 
mission w'as in Latin, the clause ran 
quorum A. B. yel C. D. vel K. F., &c. 
uinnu esse volumus.” 

The statute 1 Mary, sess. 2, c. 8, s. 2, 
prohibits sheriff’s from exercising the 
office of justice of tlie peace during the 
time that tliey act as sheriffTs. If a man 
he created a duke, archbishop, marquess, 
carl, viscount, baron, bishop, knight, 
judge, or serjeant-at-law, his authority as 
justice of the peace remains. (1 Edw. 
VI. c. 7.) By 5 Geo. II. c. 18, s. 2, at- 
t()nieys, scdicitors, and proctors are pro- 
hibited from acting as justices of the 
peace for any county during the time that 
they continue in practice. 

A meeting of the justices held f<>r the 
purpose of acting judicially for the whole 
district comprised within their commis- 
sion constitutes a court of General Session 
the peace. By 12 Bich. II. c. 10, 
sessions arc required to be held in every 
quarter of the year, or oftener if need be. 
Itie four sessions so held are styled courts 
general Quarter-session of the peace, 
“ quarter-sessions.” By different sta- 
jutes the quarter-sessions are directed to 
held at uniform periods. The times 
fu are directed to he held are, 

jUi first week after the llthuf October, 
e first week after the 28th of December, 
first week after the 3 1st of March, 
Th 24th of June. 

^ justices act irregularly in 

itting to convene the quarter sessions 


at the prescribed periods (except the 
April sessions, in respect of which power 
is expressly given to the justices to alter 
the time to any clay between the 7th of 
March and the 22nd of April), sessions 
held as quarter-sessions in other periods 
of the quarter are legal (piarter-sessions. 
When the business to be transact(;d at a 
court of quarter-sessions is not completed 
before the time at which it is thought de- 
sirable for the justices to separate, the 
court is usually adjourned to a subsequent 
day ; this is also done when there is rea- 
son to expect that new matters will arise 
which it will be desirable to dispose of 
before the next quarter-sessions. Two 
justices, one of them being of the quorum, 
may at any time convene a general session 
of the peace ; but at such additional ses- 
sion no business can be transacted whicli 
is directed by any act of parliament to be 
transacted at quarter-sessions. 

lk)th general sessions and general 
quarter-sessions are held by virtue of a 
precept under the hands of tw o justices, 
requiring the sheriff* to return ji grand 
jury before them and their fellow^-justices 
at a day certain, not less tlian fifteen days 
after the date of the precept, at a certain 
place within the district to which the 
commission extends, and to summon all 
coroners, keepers of gaols and houses of 
correction, high constables, and bailiff's of 
liberties witliin the county. 

Persons bound to attend at the sessions 
are:— Firet, all justices of the peace for 
the county or district. Secondly, the 
custos rotulorum of the county, wlio is 
bound to attend by himself or his deputy, 
with the rolls of the sessions. Thirdly, 
the sheriff* by himself or his under-shcriffi 
to return the precept and lists of persons 
liable to serve on the grand or petty jury, 
to execute process, &c. Fourtlily, the 
several coroners of the county or district. 
Fifthly, the constables of liiindreds or 
high constables. Sixthly, all bailiff's of 
hundreds and liberties. Seventhly, the 
keepers of gaols, to bring and receive pri- 
soners. Eightlily, the keeper of the 
house of correction, to give in a calendar 
and account of persons in his custody. 
Ninthly, 11 persons returned by the 
sheriff* as jurors. Tenthly, all persons 
who have entered into a recognizance to 
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answer charges to be made against them, 
or to prosecute or give evidence upon 
charges against others. 

Persons summoned on grand or petty 
juries ought to be males between 21 and 
60 years of age, wlio are possessed of 
10/. a year in lauds or rents, or 20/. 
a year in leaseholds for an unexpired 
term or terms of 21 years or more, or 
who are householders, rated to the poor 
on a value of not less than 20/. (in Mid- 
dlesex 30/.), or who occupy houses con- 
taining not less than fifteen windows, and 
who are not peers, judges of the supe- 
rior courts, clergymen, Roman Catholic 
prie.sts, dissenting ministers following no 
secular einploymeiit but that of school- 
masters, and many others. 

The justices in sessions have criminal 
jurisdiction, to be exercised partly accord- 
ing to the rules of common law and 
partly pursuant to different acts of par- 
liament; they have also jurisdiction in 
certain civil matters created by different 
statutes ; they have an administrative 
power in certain county matters; and 
they have power to fine and imprison for 
contempt. 

I. The criminal jurisdiction of justices 
in general and quart(*r-sessioiis is now de- 
fined by the 5 & 6 Viet. c. 38, which 
enacts “ that after the passing of this Act 
neither the justices of the peace acting in 
and for any county, riding, division, or 
liberty, nor the recorder of any borough, 
shall at any session of the peace nor the 
adjournment thereof try any person or 
persons for any treason, murder, or capital 
felony, or for any felony which, when 
committed by a pen-son not previously 
convicted of felony, is punishable by 
transportation beyond the seas for life, or 
for any of the offences mentioned under the 
18 heads contained in the first section of 
the act. TJic second section provides that 
any judge of the supreme courts at West- 
minster, acting under a commission of 
oyer and terminer and gaol delivery for 
any county, may issue a writ or writs of 
certiorari «/r other process directed to the 
justices of the peace acting in and for 
Bucli county, /tc. or to the recorder of any 
court ith.ii the same county, command- 
ing tb'j said justices a»id recorder seve- 
rally to certify and return into such 


court of oyer and terminer, &e. all indict- 
ments and presentments found or taken 
by such justices or recorder of offenees 
W'hich after the passing of this act they 
will not have jurisdiction to try, and the 
several recogniztinces, examinations, and 
depositions relative to such indictments 
and presentments; and, if necessary, by 
writ or writs of Habeas Corpus may cause 
any person in the custody of any gaol or 
prison, eliarged with any such offence, to 
be removed into the custody of tlic eora- 
inoii gaol of the county, that such offences 
may l)e tried under the said commission, 
'riie fourth section empowers any court of 
general or quarter-session or adjourned 
session of the peaci; to divide such comt 
into two courts, which may sit apart for 
the better despatch of business, in the 
manner and subject to the conditions in 
this section mtmtioned. 

Previously to the 6 & 7 Will. IV. e. 
114, it was in the discretion of the ma- 
gistrate before wiiom the depositions were 
nikeii, whether he would allow them to 
he inspected; oven the party accused bad 
no riglit to demand a copy of the de}) 0 si- 
tions, though in cases of treason or felony 
he was entitled to demand a list contain- 
ing the names of the witnesses for the 
proseeutioii. Hut by that act (s. 3) “all 
persons held to hail or commitlcd to 
prison for atiy ofleiice, are authorised to 
require and have, on demaiul, from the 
person who has the lawful custody thereof, 
copies of the examinations of the wil- 
nc.sses respectively upon whose deposi- 
tions they were held to hail or committed 
to pn.son, on payment of a reasonable sum 
for the same, not exce(*ding three hah- 
pence for eacdi folio of ninety woros; 
subject to a proviso, tliat if such dcinaiul 
he not made before the day appointed fot* 
the coiiimencement of the sessions id 
which the trial of the person on wliose 
behalf simli demand is made is to take 
place, such person is not to he entitled te ^ 
have any copy of such examiiuition 
witnesses, unless the person to pi'cside a 
such trial be of opinion that such cciv 
may be made and delivered without de a; 
or inconvenience to such trial, 
chairman is, however, authori.sed to pa*, 
pone the trial on account of 
of the examination of witnesses not e 
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ing been previously had by the party 
charged and by sec. n, all persons under 
trial are authorised, at the time ot* their 
trial, to inspect, Avithout fee or reward, 
all depositions (or copies thereof) which 
liave been taken against them, and re- 
turned into the court before which such 
trial is had. 

A prisoner or defendant, charged with 
i felony or a misdemeanor, cannot have 
the assistance of counsel to examine the 
witnesses, and reserve to himself the 
right of addressing the jury, lint if he 
ijoiuliiet his defence himself, and any 
point of law arises which he professes 
himself unable to argue, the court will 
hear it argued l)y counsel on his behalf. 

11. Tlui ([narter-sessions have an ori- 
ginal jurisdiction in all matters required 
to be done by two or more justices, except 
hi eases in which a power is given of ap- 
pealing to the sessions. 

Hi. Statutes which give summary ju- 
risdiction to one or more magistrates, in 
iftost cases allow their decision to be 
brought before the sessions by way of 
appeal. Notice of appeal is generally re- 
•piired, and the court is precluded from 
entertainiug any objections not specified 
in the notice. Subject to this restriction, 
the ca.se is iieard as if the (luestioii were 
raised for tlie first time. Wlien questions 
of <liiiicuUy in matter of law pre.sent 
themselves upon the hearing of an appeal, 
the party against w’hom the ..essions decide 
b’e(pun.itly applies for leave to state a 
'special case for the decision of the Court 
pf Eing’s llench: the majority of the 
Justices may either grant or reject the ap- 
plication; and if no special case be stated, 
fbe judgment of the (juarter-sessions upon 
uppt.^]^ or upon any other matter in 
|>vhich they proceed in a course prescribed 
[by statute, ditferent from the course of 
■he common law, cannot be reviewed by 
other court. Where the quarter- 
j^ssions act as a court of criminal juris- 
nitiori under the powers giv^'n by the 
^nmmissioii, and according to the course 
' common law, a writ of error lies upon 
c of the sessions to the court 

th . V ^ Hench, and from that court to 
Chamber, and ultimately 

^ House of Lords. 

-The quarter-sessions have juris- 


diction over the appro]}riation of the 
county .stock, an animal fund raised prin- 
cipally by county rates. This pai’t of the 
business of tlic court is usually disposed 
of before any other, and in practice the 
first day of the sessions is extdusivcly de- 
voted to what is called “ the county busi- 
ness.” 

V. In common with other courts of 
record, justices of the peace, whether as- 
sembled in sessions, or sitting as indivi- 
dual magi.strates, may fim? and imprison 
for contempt. No superior court can in- 
quire into the existence or non-existence 
of the fact which has been so treated as a 
contempt, or into the reasonableness of the 
fine imposed or imprisonment awarded. 
The court of quarter-sessions has no 
power to punish contempts or other of- 
fences committed by one of llieir own body. 
^ The justice.s being assembled in ses- 
sions elect a chairman. The gnuid-jury 
being sworn, the royal proclamation 
against vice and immorality is read by 
the clerk of the peace. Tlie ehairmaii 
dclivc»’s his charge to the grand-jury, in 
which, as he is in possession of the depo- 
sitions taken W'lu.*n the prisoners were 
committed, he calls their attention to such 
oases as appear to present any dilfieulty, 
and explains .such points of law as are 
necessary for their guidance. The grand- 
jury then retire to their room to receive 
such bills of indictment as may be 
brought before them. 

When the business of the sessions is 
such as to be likely to occupy one court 
more than three days, it is usual to ap- 
point a second chairman to preside in a 
separate court, under^he authority of .VJ 
Geo. 111. e. 28. The bills of indictment 
for oll’ences to be prosecuted at the ses- 
sions being prepared, the witnes.'^es in 
support of the charge are sworn in court. 
The bills of indictment on parchment, 
with the names of the witne.sses indorsed 
thereon, are taken to the grand-jury. The 
form of jiroceeding before the grand-jury 
is explained under Ji ry. 

The bill, being indorsed by the grand- 
jury. is brought into court by the grand- 
jury, and delivered to the clerk of the 
peace, who reads the indorsement with 
the name of the prisoner and the nature 
of the charge. The prisoner is then ar- 
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raigned, and the trial proceeds in the same 
manner as at the assizes. If the prisoner 
be found not guilty, he is immediately set 
at liberty, unless there be some other 
matter before the court upon which he 
ought to be detained. If a verdict of 
guilty be returned, the sentence is pro- 
nounced by the chairman, such sentence, 
where the amount of punishment atbiched 
to the offence is not fixed, being first de- 
termined by the opinion of the majority 
of the justices present. 

The sessions cannot be held without the 
presence of two justices at least ; nor can 
they be adjourned by one justice, though 
two or more may previously have been 
present. Every act done as an act of ses- 
sions, before two justices liave met, or 
after two have ceased to be present, is 
void. 

The crown may grant a commission of 
the peace not only for an entire county, 
but also for a particular district within 
the county. In order, however, to exclude 
the interference of the county justices in 
the particular district, it is necessary 
either to introduce into the commission of 
the peace for the particular district a 
clause excluding the jurisdiction of the 
county magistrates, which is called a ne- 
intromittant clause, or to grant a new com- 
mission to the county magistrates exclud- 
ing the particular district. If the former, 
which is the usual course, be taken, the 
county magistrates may still hold their 
sessions within the particular district, 
though they can exercise no jurisdiction 
in respect of matters arising within the 
-district. 

Petty and Spectal Sessions . — A meet- 
ing held by justices for the transaction of 
magisterial business arising within a par- 
ticular district which forms a subdivision 
of the county or district comprised in the 
commission of the peace, is called a petty 
session ; and if the meeting be convened 
for some particular or special object, as 
the appointment of overseers of the poor, 
of waywardens, of examiners of weights 
and measures, &c., it is called a special 
sessioi A meeting of magistrates cannot 
legally act as a special session, unless all 
the magistrates of the particular division 
are present, or have had reasonable notice 
fo attend. 


Borough Sessiom . — The Municipal Cor- 
poration Act (.5 & 6 Win. IV., c. 76) di- 
rects that the recorder of any city or 
borough to which a separate court of 
quarter-sessions is granted under tlie pro- 
visions of that act, shall be the sole judge 
of such court [Recouder], leaving tlie 
ordinary duties of magistrates out of ses- 
sions to be performed by the justices o‘ 
the peace appointed by the crown for sue! 
city or borough. The recorder is re 
quired to hold a court of quarter-session' 
once in every quarter of a year, or at sue} 
other and more frequent times as he ina} 
think fit, or as the crown mny direct 
JJorough quarter-sessions avo, not, liow- 
ever, like county quarter-sessions, ap- 
pointed to be held in particular Aveelvs, 
In case of sickness or unavoidable ab- 
sence, the recorder is authorised, witli tljc 
consent of the town council, to appoint a 
barrister of five years’ standing to act as 
deputy recorder at the next session, but 
no longer. In the absence of the recorder 
and of any deputy recorder, the court 
may be opened, and adjourned, and tlic 
recognisances respited, by the mayor; 
but tlie mayor is not authorised to do any 
other judicial act. Where it appears to 
the recorder that the sessions arc likely 
to last more than three days, he may ap- 
point an “assistant barrister” of five 
years’ standing to hold a second court, 
for the trial of such felonies and nnsdo* 
meanors as shall be referred to him, pro- 
vided it has been certified to the recordir, 
by the mayor and two aldermen, that tlie 
council have resolved tliat such a course 
is expedient, and the name of the intemlru 
assistant- barrister has been approved oi 
by a secretary of state. 

Every burgess of a borough (or eiti^on 
of a city), having a court of quarter-ses- 
sion (unless exempt or disqualified otlicj'' 
wise than in respect of property), is Ibdd*^ 
to serve on grand and jietty juries. 
hers of the town-council, and the justi^ 
of the peace, treasurer, and town-elerK o 
the borough, are exempt and discpialm*^* 
from serving on juries within the ^ 
rough ; and they and all 

boroughs having separate quarter-sessu^^ 

are exempt from liability to serve 
petty juries at the county sessions. 

Other matters required by statute 



SEWER. 


L 685 J 


SEWER. 


done at quUrter-scssions, and not expressly 
transferred to the town-council, devolve 
upon the recorder, as the appointment of 
inspectors of weights and measures, &c. 
Persons imprisoned in a borough gaol by 
county magistrates, under G and 7 Will. 
IV., cap. 10.5, may be tried at the borough 
sessions for otteiices committed out of the 
borough. 

All criminal jurisdiction, which, before 
tlie passing of the Municipal Corporation 
Act, existed in any borough to which no 
court of ^quarter-sessions has since been 
granted, is taken away by the 107th sec- 
tion of that act. 

SETTLEMENT. [Poor Laws.] 
SEWER, a place, according to Lord 
Coke, where water issues, or, as is said 
vulgarly, “ sues,” whence the w'ord sucra, 
or sewer. The word lias acquired noto- 
riety as giving the title to “ The Law of 
Sewers,” an important branch of English 
law. According to that law', the super- 
intendence of the defences of the land 
against the sea, and against inundation 
by land-floods, and of the free course of 
navigable rivers, has been immcmorially, 

“ from the beginning of law'S,” says Callis, 
a matter of public concern : and from 
very early periods commissions under 
the common law have from time to time 
been issued by the crown, empowering 
jiersons to enforce the law on such sub- 
jt^cts. Many statutes have been passed 
relating to sewers. The flrst, according 
b) Lord Coke, is “ Magna Charta,” c. 23, 
|vvhieli provides for the taking down of 
I weirs. But the most important of these 
I is 2.) Hen. VlII. c. .5, commonly called 
1“ fhe Statute of Sewers,” by which the 
law was extended, explained, and settled. 
Several statutes have been since passed, 
hut the most comprehensive is the 3 & 4 
bi. ly. c. 22. From these two statutes, 
^^<^‘cisions especially on that of Henry 
^11 1., and the text-books, the general 
of sewers must be ascertained. The 
'let of William TV. does not alfect any 
bnvate or local Act for sewers concern- 
b any county or district, &c., or any 
annisslon of sewers in th*. county of 
‘^dlesex within ten miles of the Royal 
^change, except such as lie within any 
bimission of sewers of the county of 
or any navigable river, canr \ &c., 


under the management of trustees, by 
virtue of any local or private act, or any 
law, custom, &c., of Jtomuey Marsh or 
Bedford Level. 

The appointment of commissioners of 
sewers by the labi Act is vested in the 
lord chancellor, the lord treasurer, and 
the two chief justices, or any three of 
them, of whom the chancellor must be 
one. Such as have not acted as commis- 
sioners before the passing of the statute 
of William IV. must be possessed, in the 
same county or the county adjoining that 
for which the commission issues, of landed 
estate in fee, or for a term of 60 years, 
of 100/. yearly value, or of a term of 21 
years, It) of which are unexpired, of 200/. 
yearly value, or be heir apparent to air 
estate of 200/. yearly value. Bodies cor- 
porate and absentee proprietors posscssetf 
of a landed estate of 300/. yearly value 
taxed to sew'ers may qualify an agent to 
act as commissioner, provided such agent 
is named in the commission ; persons 
named ex-ofiicio in any commission as 
mayor, &c., may act without any further 
qualification. Coincidently with every 
commission there issues from the crown- 
office a writ of dedimus potestatem, ad- 
dressed to a list of persons therein named, 
who are part of the commissioners named 
in the commission, and authorised to ad- 
miuister the oaths to the commissioners. 
Previous to entering on office each com- 
missioner takes an oath before these par- 
ties for the due performance of his duty, 
and that he is po.ssesscd of the recpiisite 
qualification. A commission continues 
in force for ten years from the date of it; 
and the laws, decrees, and ordinances 
made under it, notwithstanding the ex- 
piration of the commission, continue iu- 
force until they are repealed. 

Commissioners may be appointed tO' 
act in any part of the kingdom of Eng- 
land and Wales or the islands within 
that kingdom. The English seas are 
also said to he included within the king- 
dom of England. Each commission spe- 
cifies the district to which it applies. 
The authority of the commissioners ex- 
tends over all defences, whether natural 
or artificial, situate by the coasts of the 
sea, all rivers, water* courses, &c., either 
navigable or entered by the tide, or which 
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directly or indirectly communicate with 
sucli rivers, See. But they luive no juris- 
diction over any ornamental works situate 
near a liousc and erected previous to tlie 
Act of William 1 V„ except with the con- 
sent in writing of tiie owner. They 
have power to repair and reform the 
defences, and to remake them, when de- 
cayed, ill a different manner, if this can 
he done more cominodiously. They may 
also cause rivers, &c., to be cleansed and 
deepened, and remove any obstructions, 
such as weirs, mill-dams, and the like, 
which haA'c been erected since the time 
of Edward E; or, if such antient ob- 
structions have been since increased, they 
way remove the inerease. If any navi- 
gable river is dcticient in water, they 
may supply it from another where there 
is an excess. But the object to be at- 
tained by all these acts must be of a 
general nature, and have for its [uirposc 
the furtherance of imblic general defence, 
drainag(\ or navigation. The commis- 
sioners liave authority also to make and 
maintain ik^w, and to order the ahandou- 
ment of old works, and to determine in 
what Way the expenses of the new works 
shall be contributed; but tliey cannot 
undertake any new work without the 
consent in writing of three-fourths of the 
owners and occupiers of the lands to be 
charged. They may also contract for 
the purchase of lands where necessary to 
the accomplishment of their obji.-cts; the 
price of which, if not agreed on, must be 
determined by a jury summone<l for that 
purpose. Ill them is vested the property 
ill siicli lands, and in all the works, tools, 
materials, Sec.^ of which they are pos- 
sessed by virtue of their ollice. Tiic 
commissioners have power to make ge- 
neral laws, ordinances, and provisions 
relating to matters connected with sewer's 
in their district, as well as to determine 
in particular instances. I’hesc laws arc 
to be in accordance with tlie laws and 
customs of Romney Marsh, in Kent, or 
‘‘after their own wisdoms and discre- 
tions.’ The mention of discretion occurs 
very fre^piently in the statute of Henry 
VI II., .uid would seem to vest, as in truth 
it doe , vest, a very large and undefined 
power in the hands of the commissioners. 
Kotwithstaiidiug, however, this reference 


to their discretion, they have no •authority 
to do anything wdiich is not both just and 
reasonable, and also in accordance with 
tlie law's of the land. 

To accomplish the purposes for wliicli 
they are created, the eomiiiissioners have 
power to appoint a clerk, and various ofli- 
cers called surveyors, collectors, bailiffs, 
&c. ; and they themselves, or any six of 
them, when duly assembled, constitute a 
court of record. By tlieir ow n view, or 
the report of their surveyor, they may as- 
certain what old defences need repair, 
what new ones are necessary, what im- 
pediments or annoyances reipiin* removal, 
what money or materials iinist be pro- 
vided for such purposes, '^fo form a 
court, ten da) s’ notice to the owners or 
occupiers of lands w ithin the district w ho 
are recpiired to attend are necessary, ex- 
cept in a case of emergency, when it may 
he summoned by two commissioners im- 
mediately. It is the duty of the sheriff, 
on receipt of the precept of the commis- 
sioners, to summon a jury from the body 
of the county to att(‘nd in tlioir court. 
Bi'fore any charge can be laid, the com- 
inissioiuTs must further inquire, through 
m(*ans of tlie jury, by witnesses examiiml 
on oath before tiieiii, where it is that any 
defence is needed or any nuisanee exists; 
and by wliose neglect or default, if any, 
such things have occurred, and what par- 
ties are liable to contribute to the ex- 
penses of putting all in a proper condition. 
TIic general fundamental criterion h/ 
which the liabilit.it*s of parties to cmitri- 
hiite must be ascertain(;d, is the eircnin- 
stance of tlieir deriving benetit or avoid- 
ing injury from the works of scwris 
When a party lias been once presented 
as liable by a jury, he is prc-uined 
to continue liable during the exiiteiiev 
of that commission. The liabilities oi 
parties to contribute may arise eitlur ^ 
by holding lands on condition of 
tributing to repairs of a bank, &e. 
by custom, or prescription, or by 
mint. If a man holding lands cliarfi*' 
them by covenant for himself and 
heirs, and the lands deseeiul to tlie nj'tj 
he is liable to their amount. V‘y,ir 
also may be charged by reason ot t a 
ownership of the bank, &c., reqiuring 
pairs, or because they have 
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profit of it ; or because they arc fronta- 
gers, that is, have lands joining the sea 
where the defences are needed. If no 
one appears to be liable for any of these 
[jaus(‘S, the expenses are then to be im- 
posed on all the level, that is, all the land 
lying upon the same level. The reason 
for this imposition is, that all such land is 
liable alike to sutler by any injury to the 
defences against the sea, or by any defect 
ill tlie drainage, and benefits alike by 
their ri'storation and maintenance ; the 
whoh^ of it therefore ought to contribute 
towards the expenses incurred. Even 
in those eases where a special liability, 
such as has been above stated, rests on 
particular individuals, the wliole level is 
still bound to contribute in any ease of 
iinniediato danger; or wdierc, in sj)ite of 
the due repairs h;jving been done by the 
party liable, an injury lias occurred by 
some sudden and inevitable accident, as 
an <‘xtraordinary tide or ilood, or where 
tlie land liable is insutlicient for the ex- 
penses necessary. Any new work also 
must be made and maintained at the ex- 
pense of tlie whole level; and where ex- 
traordinar)^ repairs are necessary to a 
great part of the sea, not the level only, 
but the wliole eouiit.y is liable. Tln^ 
parties liable within the hivel are all those 
'vlio have wdthin it any lands or tenements, 
ui’in-ofitsa prendre, such as rights of com- 
uinii, of tidiery, &c., provided they re- 
C'.’ive benefit by the repa'-r or injury by 
the non-rejiair ; but a party may lie ex- 
empted from contributing to a general 
asr.es.'^oient, on the groin id of a special cu.s- 
toin under which he is bound to do some 
particular act, such as rc])airs of a bank 
for the general service. The <inty of the 
.lury, after hearing witnesses, is to pn*- 
seiit the parties liable to repair; and in 
eases Avliere the wliole le'^^d is liable, to 
present the particular quantity of lai.d or 
other profit that every one has who is 
lable within the level. It Is siiificicnt to 
the ostensible owner or occupier, 
hese presentments may be naversed or 
l^oiitestod by flie party whomtlv'y charge, 
attempt to dispr ove the facts 
iini 1 and so show that he is not 

at ' if ^?xtent charged, or not liable 
fain ,1 necessary facts are ascer- 

tlie commissioners make a lecree 


for the assessment of every person in the 
proportion to which he appears to be 
liable. The apportionment must be made 
by tlic commissioners : it is not sufficient 
for them to assess a certain sum upon a 
township or other district, leaving it to 
the parties themselves to apportion. 
Where, by reason of immediate, necessity, 
works have been done without any pre- 
sentment of a jury, the commissioners 
may afterwards make a rate to defray the 
expenses. In eases of emergency, the 
commissioners, by tlieir order, may com- 
pel the service of carts, horses, and la- 
bourers ; they may take soil, &c., and 
cut down timber within tliC level, if ne- 
cessary for their purjioses, subject of course 
to a proper remuneration, wliicli may be 
recovered ludbre them. 

After an assessment lias been duly 
made and demanded, the commissioners 
may by their ^Yarrant direct their bailiff 
to distrain and sell tlie goods of those who 
neglect to pay (the distress may be made 
without the district of the com mi.s.s loners) ; 
or the party may be amercetl for non- 
payment, or the lands themselves which 
are liable may be sold. In case of such 
a sale, a certilicate of it must be made by 
the commissioners into (diancery. Con- 
stables within the district are bound to 
obey the orders of the comuiissioners. 
in cases w here an obstruction or impedi- 
ment has been, after presentment by the 
jury, ordered to be removed, tlie party 
causing it may be amerced; or if he is 
iiiikiiowii, then the person wlio most suf- 
fers by the injury may be empowt-red by 
the commissioners to remove it : or the 
surveyor, after notice, may do what re- 
pairs, iee., are necessary, at the ( xqiense of 
the parties making the default: and for 
any act of negligence or default or mis- 
feazanco, an amercement may be imposed 
by the jury. The oommissioiievs them- 
selves may enforce parties to fullll the 
duties lawfully imposed upon them. Thus 
they may line a juryman wdio refuses to 
act. or a sheriff who fails to summon a 
jury; and they may maintain order in 
their court by fining and imprisoning 
those persons who attempt openly to dis- 
turb it. 

If the commissioners make an order in 
a matter out of their jurisdiction, the 
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order may be removed by certiorari into 
the Court of King’s Bench, and there 
quashed ; and tlie commissioners are 
fineable for contempt if they proceed after 
a certiorari has been allowed. But a 
certiorari cannot be demanded of right : 
it is within the discretion of the Court of 
King’s Bench to refuse it, and the inipro* 
priety of the order must be made out 
very distinctly before a certiorari will be 
granted. Where the order is for repairs, 
and is made upon an impiisition before a 
jury who find that the party ought to 
repair, the court will not proceed in the 
matter unless the party charged consents 
to repair in the meantime. If it after- 
wards appears that he ought not to repair, 
he will be entitled to reimbursement, 
which may be awarded to liiiu by the 
commissioners. An order which is gootl 
in part niay be confirmed for so much, 
although it is quashed for the remainder. 

An action may be brought against the 
commissioners for anything done by them 
beyond their authority. They may sue 
and be sued in the name of their clerk, 
who, nevertheless, may be a witness for 
them, (Call is On Sewers; 4 InsT.; 
Comyns’s Digest, * Sew^ers Viiier’s Abr., 

‘ Sewer.’) 

The sewers of tlie city of London and 
its liberties are under the care of commis- 
sioners appointed by the corporation, who 
were first empowered to make the ap- 
pointment by the 19 Chas. II., c. 31, the 
act for rebuilding the city after the great 
fire. They were entrusted witli this 
power by that Act for seven years only. 
A few years afterwards it was made per- 
petual ; and by 7 Anne, c. 9, the commis- 
sioners of sewers for the city of London 
were invested within tlie city and its 
liberties with all the authorities possessed 
by the ordinary commissioners elsewhere. 
The Roman law (Dig. 43, tit. 12, 13, 14, 
15, 21, 23) contains certain provi.sions : 
as to public rivers, cuts for navigation, ■ 
and private and public drains in towns 
(cloacae). 

SHERIFF, the Shire-Reve (scyr-ge- 
refa), from the Saxon word reafan, “to ; 
levy, to seize,” whence also greve. The 1 
German word is graf. The gerefa seems j 
to have been a fiscal officer. In the Saxon ! 
period he represented the lord of a district, 


whether township or hundred, at th 
folkmote of the county ; and within hi 
district he levied the lord’s dues, and per 
formed some of his judicial function? 
(Palgrave, Bise and Progr., i. 82.) H 
was usually not appointed by the lord 
but elected by the freeholders of the dis 
trict ; and, accompanied by four of them 
was required to be present on its behalf 
as well as on the lord’s, at the folkmote o; 
county court. In like manner the Saxor 
prince or king employed in the shires oi 
larger districts his gerefa or reve, whe 
levied his dues, fines, and amerciaments 
to whom his writs were addressed ; whe 
excercised on his behalf regal rights k 
tlie shire, for the preservation of the peace 
and the punishment of ofi'enders ; presided 
over the courts-leet or views of frank- 
pledge, and (at least in^^the absence of the 
earl in antient times, and since the Con- 
quest instead of the earl) presided over 
the hundred and county courts. It is 
difficult to determine how far the func- 
tions of the sheriff were concurrent with, 
and how far derived from, the ealdernian 
or earl of Saxon and Danish times; and 
the confusion between these offices h 
been increased by the translation, in our 
antient laws, of the word sheriff' in the 
Latin into vice comes, and in Norman 
French into visconte or viscount (deputy 
of the earl); whereas certainly many of 
the sheriff’’s powers even in Saxon times 
were derived from the freeholders, or 
from the crown alone, and the word graf 
(gerefa) in German was equivalent to our 
earl. That before and for a century aftd’ 
the Conquest the sheriff' had powers inde- 
pendent of the earl, is obvious from the 
fact, that in the circuit (tourn) which he 
made periodically (Spelraan’s Gl., ‘ Vice 
Comes ) of his shire for the administra- 
tion of justice (as the Saxon king made a 
circuit of his realm), he was accompanied 
not only by the freeholders, but by 
bishop, the earl, and barons, until these 
noblemen were exempted from tlie duty 
by statute 52 Henry III. c. 10 
1267). . 

Sometimes the shrievalty, by grant oi 
the crown, was herediUiry ; it was often 
held for life, or for many years, and t. ef 
were sometimes more sheriff’s than one i 
a county, the persons chosen for the offl 
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being, according to Spelinan, “totins 
regni proccres but the sheriff -was 
usually chosen by the freeholders of the 
shire. The statute 28 Edward I. c. 8, 
which says that “ the king hath granted 
unto his people that they shall have elec- 
tion of their sheriff in every shire (where 
the sheriff' is not fixed in fee) if they 
list,” is ratlier declaratory of the people’s 
right than a grant of a new privilege. 
Hy the 14 Edward HI. c. 7, it is enacted 
that no sheriff' tarry in his bailiwick more 
than a year, and then another, who hath 
land sufficient in his bailiwick, shall be 
ordained on the morrow' of All Souls (,'lrd 
■November) by the chancellor, treasurer, 
and chief baron of the exehequer, taking 
to them the chief justices of either bench 
if they be present. 

At present the crow'n in most cases 
appoints tin* sheriffs, and also fills up any 
vacancy which is occasioned by the death 
of a sheriff' during his year of office. " I'o 
some Corporations of cities which are 
counties of themselves charters have given 
the power to elect their own sheriff's ; and 
the city of London has the perpetual 
right to elect the sheriff’ of Middlesex. 
Ill the county of Durham the bishop was 
sheriff’ until he was deprived of palatine 
powers in 1836; and in Westmoreland 
the office is hereditary in the family of 
the earl of Thanet as heir-general of the 
Viponts, to' whom the shrievalty was 
granted by King John. The annual ap- 
pointment of sheriff's is now in most coun- 
ties made thus:— On the morrow of St. 
Martin (12th November), the lord chan- 
cellor, first lord of the treasury, and chan- 
cellor of the exchequer, together with all 
the judges of the three courts of common 
law, meet in the exchequer chamber, the 
chancellor of the exchequer presiding, 
t he judges then report the names of 
three fit persons in each county, and of 
these the first on the list is chosen, unless 
he assigns good reasons for exemption, 
the list thus made is agi^n considered at 
^ meeting of the Cabinet held on the 
morrow of the Purification (3rd Feb- 
at the president of the council’s, 
attended by the clerks of the council, 

en the excuses of the parties nominated 
g ® » sain examined, and the names are 
iiy determined on for the approval of 


the queen, who, at a meeting of the privy 
council, pierces the parchment with a 
punch opposite the name of the person 
selected for each county ; and hence has 
arisen the expression of “pricking the 
sheriff’s.” The judges of assize annually 
add the requisite number of names to 
their lists by inserting those of persons 
recommended by the sheriff who goes out 
of office. 

The sheriff derives his authority from 
two patents, one of which commits to him 
the custody of the county, and the other 
commands the inhabitants to aid him. 
lie takes an oath of office, the greater 
part of which relates to his collection of 
the crown revenue, ^nd he gives security 
to the crown that he will duly account, 
lie then appoints an nnder-sheritf, by 
whom in fact the duties of the office are 
performed. These duties are various and 
important. Lord Coke quaintly says 
that the sheriff has a triple custody — 1st, 
of the life if justice, because to liim arc 
addre.ssed the writs which commence all 
actions, and he returns the juries for the 
trial of men’s lives, liberties, lands, and 
goods; 2ndly, of the life (f the law, be- 
cause he executes judgments of the courts ; 
and 3rdly, of the life <f the republic, be- 
cause he is in his county the principal 
conservator of the peace. lie presides in 
his own court as a judge, and he not only 
tries all causes of 4(\s. in value, but also 
much larger questions under the writ of 
Scire facias, lly Magna Charta he is 
prohibited from liolding pleas of the 
crown. He presides at all elections of 
members of parliament for the county and 
coroners, and hence he cannot during the 
year of his office be elected a knight of 
the shire, lie apprehends all wrong 
doers, and for that purpose, in criminal 
cases, he is entitled to break open outer 
doors to seize the offender; he defends 
the county against riot or rebellion or in- 
vasion [Lord-Ltkutenant], and to this 
end may require the assistance of all per- 
sons in it wjio are more than fifteen year^ 
of age, and who, when thus assembled 
under the sheriff’s command, are called 
the posse comitatus. To refuse to the 
sheriff the aid which he requires is an 
offence punishable by fine and imprison- 
ment. The sheriff takes precedence of 
2t 
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all persons iii the county. lie seizes all 
lands wliich have fallen to the crown, 
and levies all fines and forfeitures; but 
he is not permitted to act as a justice of 
the peace. He executes all writs that 
issue from the superior courts, whether 
they are writs that commence an action 
or writs of execution ; he is likewise re- 
sponsible for the execution of criminals. 
He receives and entertains the judges of 
assize, on whom he is constantly in atten- 
dance whilst they remain in his shire. 

To assist him in the performance of his 
duties, the sheritf employs an under- 
sheriff and also a bailiff and gaolers, from 
whom he takes security for their good 
conduct He is prohihiteil by very an- 
tient statutes from selling his office or the 
profits of any part of it. 

The liability of the sheriff for breach 
or neglect of his duties is a frequent 
source of litigation. Few assizes occur 
without actions being brought against 
him for illegal arrests or levies, or for 
wrongfully abstaining from executing the 
process addressed to him. Thus the de- 
cisions affecting him are numerous and 
complicated, and there are many treatises 
concerning the office, of which Dalton’s 
‘Office and Authority of Sheriff’ (1682), 
is the most relied on. 

(Spelman’s Glossary/, articles ‘Gra- 
phic,’ ‘ Comes,’ ‘ Vice-Corn es (Me 
upon liuleton, Hargr. and Thomas’s 
edition, vol. i. ; Hacon’s Abridgement; 
Palgrave’s Rise and Progress of the 
Mnglish Conslitntion^ i.) 

SHERIFF (SCOTLAND). In Scot- 
land the duties of the sheriff are not, as in 
England, almost entirely executive. He 
exercises an extensive judicial authority, 
and a large portion of the general litiga- 
tion of the country proceeds before this 
class of local judges. In earlier times his 
authority appears to have been merely of 
an executive character, and, appointed by 
the crown, he was the person to whom the 
royal writs, issuing from the supreme 
courts, were usually directed. He was 
the ordinary conservator of the peace 
within the local limits of his authority. 
He was an important fiscal officer, hav- 
ing in the general case the duty of levy- 
ing the feu^l casualties, forfeitures, and 
•ther items of revenue; and by statute 


he was vested with the power of muster- 
ing the military force of the country 
to the weapon-showing. In veiy early 
times, his tenure of office appears to have 
been limited by the grant ; at a period 
comparatively later, the office hecamo, in 
the gcmeral case, hereditary. Tlie precise 
principle on which that division into 
shires, by which the boundaries of each 
sheriff’s authority were marked, is not 
generally known. In all Latin docin 
ments he was called the vicci-comcs, and 
it iniglit tlience be inferred that each 
sheritl was the deputy of a comes or earl 
There has, however, no trace been fouiii] 
of the dignity of an earl in Scotland in- 
volving the riglit to exercise judicial oi 
executive functions, nor did tliat title 
like the, authority of the sheriff, hear arc 
reference to the bouiuiaries of the shir* 
or to any other territorial allotuieiil 
The terms of the Act for abolishiiij 
heritable jurisdictions in Scotland, whici 
will he noticed below, might eiicoiirag 
the supposition that they were roundei 
on the idea of the sheriff being a deput 
or su!)ordiiiate odicer, if it were not prett 
clear that tiie structure of that Act wt 
in some iticasure affected by a conl’usio 
between the office of liigh sheriff in 
land and that of sheriff in Scotland. I’li 
Act, viewing the appointment of a shcrii 
principal or high sheriff' from among tii 
unprofe.ssional gentry, and of the actiu 
judicial officer from the legal profcssioi 
provides that “ it shall not he lawful ti 
any principal or high sheriff or ste>'a 
in Scotland personally to judge in ai: 
cause, civil or criminal, within his shii 
or stewartry in virtue of such his 
any law or usage in any ways to the coi 
trary notwithstanding.” ( 2 U G<*o. 11. 

43, § 30.) Hy the same statute the pn' 
cipal or high sheriff' can only b'- a 
pointed during pleasure, or for a pcri< 
not exceeding a year. It is not easy 
discover how such a nominal office can 
into existence, if it actually was in c 
istence before the passing of the 
The commissioners who reported on 
courts of justice in Scotland in 1^' 
stated that tlicy could not discover ar 
functions which it was the duty or pi*' 
lege of the holder of that office to pt 
form ; and in reference to the provisio 
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of the Act, they say “ It is to be noticed I 
that his majesty’s right of appointing an | 
officer called a principal or iiigh sheriff ! 
was not touched by the statute of George 
II.. although it was no longer competent 
to confer such an office heritahlij. These 
appointments continued to be made sub- 
(^ecpient to the statute, and it was well 
known that comniissiona of this kind 
have, even in very recent times, been 
‘rranted by the crown, for purposes of the 
I'xecutive government, and connected with 
the office of lord-lieutenant. lUit what- 
LYcr may have been the views of the 
legislature as to the proper ministerial or 
other functions of such an officer in time 
coming, it is certain that by the enactment 
referred to the whole judicial powers of 
tlie ordinary magistrate for the county 
are thus expressly reserved and excepted 
from any grant to be thereafter made 
of the office of sheriff in this part of the 
kingdom. And these provisions were in 
strict conformity with the previous and 
most ancient state of the law.” The Act 
above referred to, generally called the 
Jurisdiction Act, was passed for the pur- 
pose (»f abolishing all those remnants of 
the feudal courts of Scotland which were 
hereditary, or in any other shape of the 
nature of property ; of hriuging all ju- 
<licial offices wdthin the appointment of 
the crown, ajid their liolderr, under re- 
sponsibility to the public. It was passed 
in consequence of the insurrection of 
1H5, and it is the point from which we 
have to date the equal administration of 
Jnstice in Scotland. By the same statute, 
the sheriff’ is authorised to appoint one or 
more Substitutes. This was in conformity 
^vitli old practice, by which the sheriff, 
^ho iniglit not himself be trained to the 
jaw, generally appointed a legal practi- 
bouer to act as his substitute. At the 
Present day there is a substitute in every 
county, and in the larger counties there 
two or more. Both the sheriff and 
.bs substitute are lawyers, but the latter 
I the local resident judge, ike former 
frequenting the ccurls in Kdin- 
iiil r hears appt'als from his 

' )stitutc, and making occasional visits to 
By the Jurisdiction Act it 
.. - .Pt’pvid^ that each sheriff should 
m his county during four t^jntbs 


in each year. This provision fell into 
desuetude, and it became the usage for 
such sheriffs as continued to practise at 
the bar to remain in ICdinburgh, while 
the greater portion, who had given up or 
had not obtiined practice, resided at their 
country seats, or wherever choice or con- 
venience dictated. This circumstance 
was the object of much animadversion by 
the friends of law reform, and a wide 
difference of opinion was expressed on 
the matter, some maintaining that the 
sheriff as well as his Substitute ought to 
he a resident judge, while, in the words 
of the Report above cited, the former 
(who is styled Sheriff Depute) in Edin- 
burgh “ was in some degree counte- 
nanced by high legal authorities, who 
consider the attendance of the sheriffs- 
depute in the court of session, during the 
sittings, to be more useful than a literal 
adherence to the statutory rule.” It has 
been supposed that such an attendance 
tends both towards a higher degree of 
legal learning in the sheriffs and to uni- 
formity of practice being promoted by 
their occasionally consulting eacli other. 
It was very clear, however, that it was 
disadvantageous to the public that there 
should be any of these judges who neither 
reside within their counties nor at the 
fonntiiin of Scottish legal learning in 
Edinburgh, and by the 1 & 2 Viet. c. 
1 1 9, it was enacted that each sheriff ap- 
pointed after the 31st of December, 1838, 
shall remain in attendance on llie court of 
session, but shall hold eight courts in his 
county during the year. The sheriff’s of 
Edinburgh and Lanark are exempted 
from attendance on the court of session, 
in the understanding that the business of 
their respective courts is sufficient fully 
to occupy their time. It may be men- 
tioned that many law reformers main- 
tain that these two sheriffships are a 
type of what the others ought to be. The 
incumbents receive much higher salari^ 
than the other sheriffs, and have their 
lime fully occupied. It has been heW 
that, in regard to the other counties, in- 
stead of appointing persons who are en- 
deavouring to have business at the bar, 
and giving them duties which only oc- 
cupy part of their time, and salaries for 
which they would not generally agree to 



SHERIFF. 


SHERIFF. 


[ C92 ] 


give up tbcir profession, it would be wiser 
to unite several counties together, and 
employ lawyers with salaries equal to 
the full value of their wdiole time, to 
these enlarged districts. These various 
opinions were very actively discussed 
from ten to fifteen years ago, but it is 
now pretty clear that it is in the persons 
of the sheriffs-substitute, or permanent 
local judges, that the public look for the 
beneficial working of the system. In 
civil questions an appeal lies (without 
new' pleadings) from the sheriff-substitute 
to the sheriff, but wherever the former is 
a sound lawyer and an industrious man, 
the privilege is seldom used. The salaries 
of the sheriffii-substitute have lately been 
raised, according to a sound policy advo- 
cated by many of the most cautions and 
economical politicians of the country ; 
they average at present about 450/. The 
salaries of the principal sheriffs vary 
widely, but the whole amount of their ag- 
gregate incomes, as returned to parlia- 
ment in 1 843 ( Parlianieiitanf Papersy 270), 
when divided by their whole number, 
gives 551/. to each. From the state in 
w hich the profession of the bar of Scot- 


act personally or appoint another substi- 
tute. It may be observed, for the sake of 
preventing some confusion which the 
phraseology of the statute law in relation 
to sheriffs may occasion to the general 
reader, that in one or two instances, as in 
that of Kirkcudbright, the person who 
exercises the functions of sheriff’ is called 
the Stewart. This designation owes its 
origin to certain peculiarities of territorial 
tenure which cannot be brieffy explainwl 
and are subject to doubt and dispute. 
After the Reformation, the sheriffs were 
generally appointed commissaries of the 
local commissariat districts which most 
nearly conformed with their respective ju- 
risdictions, and in 1823 (4 Geo. IV'. c. 97) 
the commissariat functions were appointed 
to be merged in those of the sherilf. 

The jurisdiction of the sheriff in civil 
mattei*s does not extend to questions re- 
garding heritable or real proj)crty, by 
the 1 /fc 2 Viet. c. 119, jurisdiction in all 
questions as to nuisance or damage arising 
from the undue exercise of the rights of 
property, and as to servitudes, was spe- 
cially conferred on him. He cannot 
judge in actions which are declarator} 


land has V)een for the past ten years, 
several of its members have been in- 
duced to accept the office of sheriff- 
substitute as vacancies have occurred. 
Formerly the office fell to country prac- 
titioners, W'ho, not quite contented with 
the emoluments, eked them out by private 
practice ; a state of matters seriously de- 
trimental to the equal administration of 
justice. In some instances, even retired 
officers in the army or unprofessional 
country gentlemen were the best qualified 
persons who would undertake the office. 
By the Act of 1 & 2 Victoria, it was pro- 
vided that no sheriff-substitute should act 
as a law'-agent, conveyancer, or hanker. 
By the same Act it was provided that 
though the sheriff-substitute should con- 
tinue to be appointed by the sherifti he 
should not be removable, except with the 
consent of the lord president and lord 
justice clerk of the court of session. In 
terms of the same Act, the substitute 
must iiot Ihj absent from his county more 
than six weeks in one year, or more than 
two weeks at a time, unless he obtain 
tlyc consent of the sheriff, who must tlien 


of rights, or which are of a rescisson 
nature — for the purpose of nullifying 
deeds or legal proceedings. In other 
respects hi.s jurisdiction extends to all 
actions on del)t or' obligation, without 
any limit as to the importance of the 
interests involved. He does not act by 


j\iry, though it appears that such an in- 
stitution was formerly connected with tin- 
civil jurisdiction of ’the sheriff. He ha'' 
authority by special statute summarily tc 
decide small debt cases, i. e. cases when* 
the pecuniary value of the matter at issin* 
does not exceed a hundred p\)unds Scots, or 
8/. f .V. Sd. When he acts in the small debts 
court, he makes circuits through his 
county ; his ordinary court is stationary. 
By railway statutes and other acts o 
local administration special functions an 
frequently conferred on him, 
the claused for taking lands he is 
appointed to act as presiding judge w'ne 
a jury is appointed to be V 


By two Acts of the 1 ’ ’ 

cups. 114 and 119, much -^vas dont 
clear up and render efficacious the P 
deal administration of the powers o 
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sheriffs. They were enabled, by indor- 
sation, to put the writs from other sheriff- 
doms in force in their respective coun- 
ties, and were invested with increased 
powers for putting their judgments and 
other proceedings in execution. The de- 
cisions of the sheriff, when no proceed- 
ings have been taken to enforce them, 
may be carried into the court of session 
by advocation. 

The authority of the slieriff in matters 
criminal is practically to a great extent 
measured by the proceedings of the crown 
lawyers, in leaving prosecutions to pro- 
ceed before his court, or removing them 
to the Court of Justiciary. It is not very 
clearly to be traced how far, in old prac- 
tice, the sheriff’s jurisdiction was inferior 
to that of the Court of Justiciary : he 
had undoubtedly the power of punishing 
with death, though it has been long dis- 
used. The power of transporting, which 
is of comparatively late introduction, he 
never pt)ssessed, not having any criminal 
authority beyond his county, liy degrees 
it came* to b(‘ considered tliat the juris- 
diction in the four pleas of the crown — 
murder, rape, robbery, and wilful firo- 
raisiiig, was exclusively in the higher 
court. Important cases in the sheriff 
court are tried by jury. In more trifling 
matters tlie sheriff performs the functions 
of a police magistrate. In these eases 
the punishment must not exceed a fine of 
10/. or sixty days’ imprisonment (9 Geo. 
IV. c. 29 ). There is .an intermediate 
system, by Avhich the sherifl’ may try 
uiore important cases without a jury, but 
it is so encumbered with formalities — 
among others, a written authentication of 
the evidence — as not to hold out ranch 
mducement for its practical adoption. 

SHIPS. The law of England relating 
to mcTchant ships and seamen is partly 
founded on principles of maritime law 
common to the whole civilised world, and 
partly on acts of parliament. The sub- 
ject may conveniently be divided into 
mur parts : — 

1. That relating to the ownership of 
ships and its incidents. 

‘-i. To the persons employed in the 
navigation, &c., of mercliaiit ships. 

3* To the carriage of goods and pas- 
sengers in merchant ships, the rights and 


duties, &c., of freighters and passengers, 
of owners and their servants. 

4. To the employment and wages, &c., 
of merchant seamen. 

1. A ship belongs to those at whose 
expense it has been built, but it may pass 
into other hands by purchase, biy the 
death or bankruptcy of the owners, or 
by capture by an enemy. The general 
law relating to chattels applies to ships 
with certain modifications. A sale by a 
party who has the mere possession of a 
ship can in no instance vest the property 
ill the purchaser. The master, except 
when the clearest necessity exists, cannot 
sell the ship which he commands. Even 
if he be a part-owner, his sale is valid 
only so far as his own part is concerned ; 
and in the case of a registered ship, even 
supposing him to have an authority from 
the owners to sell, still he must observe 
the forms prescribed by the registry acts. 
A necessity for a sale may arise w hen the 
ship is in a foreign country, where there 
arc no correspondents of tlie owners, and 
the master is unable to proceed from 
want of repairs, and no money can be ob- 
tained by hypothecating her or her cargo. 
In case a sale under such circumstances 
should be litigated, the proper questions 
for the jury to determine are, wliether 
such a necessity existed as would have 
induced the owner himself, if he had 
been present, to sell ; and whether the 
actual sale has been made bond fide. No 
impiisition by any court abroad iii such 
matters is conclusive upon those whose 
property is in question. Tlie property in 
a ship is now alw'ays proved by written 
documents; and by means of these the 
property in any ship may be conveyed. 
But when actual possession is possible, a 
delivery of it is also necessary to convey 
a perfect title ; otherwise, in the case of 
the bankruptcy of a seller w ho is allowed 
to remain in possession, the property may 
vest in the assignees. Previous to the 
passing of the registry acts, 4 Geo. IV. 
c. 41, aud G Geo. IV. c. 110, J & 4 Wm. 
IV. c. 5.'), the same consequences might 
have ensued from the continued posses 
uiou of the original owner, in the case of 
ships mortgaged or conveyed to trustees 
for the payment of debts. But by the 
42ud and 43rd sections of the last act 
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provisions are made for a statement of 
the object and nature of the transfer in 
the book of registry, and for indorsement 
on the certificate of registry, by which 
such consequences are prevented. Enact- 
ments to the like cUect are made in the 
bankrupt act, 6 Geo. IV. c. 16, § 72. 

In order to complete a title by capture, 
it is necessary that a sentence of condem- 
nation should be obtained in a court of 
the nation by whom the capture has been 
made. This court decides according to 
the general law of nations. [Prize. ) 

Where repaii's have been done, or ne- 
cessaries supplied to a sliip, the legal 
owners, upon proof of their title to the 
ship, are primd facie presumed to be 
liable. But this presumption may be re- 
butted by proof that they were done or 
supplied under the autliority and upon 
the credit of another. ^J'he question to 
be decided, in order to detefinim* the 
liability is, upon whose credit the work 
was done or the necessaries supplied. If 
a ship is let out for hire, the owners are 
no more liable for the work done by order 
of the hirers, than a landlord of a liouse 
would be for work done by order of his 
tenant. Like observations are applicable 
with respect to the liability of mortgagees 
and charterers. 

A variety of privileges of trade are 
confined to ships either of British build, 
or taken as prizes in war, &c. The first 
statute passed with a view to effect thi.s 
object was 26 Geo. III. c. 60. Other 
statutes, 4 Geo. IV. c. 41, 6 Geo. IV. c. 
110, and y & 4 Wrn, IV. c. 55, were sub- 
sequently passed for the same purpose. 
The object of the legislature lias been to 
confine the privileges of British ships to 
ships duly registered and possessing a 
certificate of registry. No ship is to he 
considered a British ship unless duly 
registered and navigated as such. There 
are some exceptions from this enactment : 
1, British-built vessels under 15 tons bur- 
den, and manned by British subjects, 
navigating the coasts and rivers of the 
Uniti'd Kingdom or of the British posses- 
sions abroad ; 2, British-built vessels 
owned and manned by British subjects, 
not more than .‘JO tons burden, employed 
in fishing c r the coast-trade alwut New- 
f(Mui<ttaad» Canada, &c.; and, 3, Ships 


built at Honduras, which, under certain 
circumstances, are entitled to the privi- 
leges of British registered ships. The 
registry of a ship is not compulsory ; the 
only consequence of non-registry is, that 
a non-registered ship can enjoy none of 
the privileges of a British ship. No 
ships can he registered which are built 
elsewhere than in the United Kingdom 
or in some of its colonics or depen- 
dencies, or have been condemned as prize, 
&c., or as forfeited for breach of the laws 
relating to the slave-trade. They must 
also wholly belong to British subjects 
who reside within the British dominions, 
or are iiuuiibers of some British factory, 
or agents for some house canyiiig on 
trade in the United Kingdom. A regis- 
tered ship may cease to enjoy the privi- 
leges of British ships, by sale under tin* 
decree of a court for benefit of the owners 
in consequence of being stranded, by cap- 
ture, by repair to the amount of 2U.s'. per 
ton in a foreign country, unless she was 
sea-worthy when she left the British do- 
minions, and the repairs w’ere necessary 
for her return. Every ship is considered 
to he divided into 64 equal parts, and no 
individual or partnership linn can be 
registered as owner or owners of less 
than a 64tli part. Proper ofiieers, who 
generally are the officers of enstoms on 
the spot in <piestion, are appointed for 
the purpose of making the registry and 
granting certificates of registry to the 
ow'jier.s. "I'he registry ami oertilicati* 
must be made at the port to wliicb a ship 
belongs, which is that port at or near 
which the owner resides who takes the 
oath required by the act. Tlie certificate 
states the name, occupation, and residence 
of each owner, and the share or shares 
which he holds, the name of the master, 
the name of the ship and of her port, the 
time and place of her build or condemna- 
tion, the name of the surveying-olfi^'<^^’' 
her tonnage, and it contains a particular 
description of Jier in other respects- On 
the back of the certificate are stated the 
names of the owners, and the share er 
shares held by eacli. Tlie name 
ship cannot afterwards be altered. Vy hoji 
tlie property in a ship or any part ot jt is 
transferred, it must be done by a bdl « 
sale, which recites the CDntents of the cer- 
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tificate. The property in the ship is not 
conveyed until t)ie instrument lias been 
produced to the proper officer at the port 
^herc the ship was registered or is about | 
to be registered afresh. The officer then ' 
makes a registry in accordance with the 
altered circumstances of ownership, and 
indorses them on the certificate ; of this 
he must give notice to the commissioners 
of customs. The transfer is rendered 
complete by an indorsement on the bill 
of sale certifying the entry in the registry 
and the indorsement. If the master of a 
ship is clianged, notice of it must be given 
to the proper authorites, and a memoran- 
dum and indorsement of the change must 
iMi made in the registry and on the certi- 
ficate. If a certificate is lost, a fresh 
registry must be made for the purpose of 
gi'anting another ; and the same form is 
necessary in case of any alteration in the 
ship which creates a variance in the par- 
ticulars stated in the previous registry. 
The only conclusive evidence of owner- 
ship of a ship is the registry and certifi- 
cate; but a production of the registry 
alone is not even primd facie evidence to 
render a party liable as owner of a ship. 
There must be some proof either that he 
has caused Ins name to be entered, or has 
assented to its entry ; neither is it evi- 
dence to support an allegation of title by 
the party producing it ; as, for instance, 
to prove interest in a plnintilF in an ac- 
tion on a policy of insurjiicc. 

Where a ship is tlie j)roperty of scao- 
ral part-owners, the rules of most nations 
have made provision for the adinhiistru- 
tion of the joint property in case of a dis- 
agreement as to the management among 
the joint-owners. The English law con- 
tains similar provisions. 'I’hc majority 
in value are autliorised to employ the 
ship ‘ upon any prohahie design hut 
they are only entitled lo do so upon giv- 
security to the minority in a sum 
equal in value to the united .‘shares of the 
latter. The mode of obtai^ung this se- 
curity is by procuring a warrant from tlie 
eourt of Admiralty for tiie arrest of the 
Snip. After the security iuis been given, 
the minority bear no share either in the 
expenses or profits of the adventure. If 
^0 application of this kind is made to the 
^art, the minority ought cxpiossly to 


give notice of their dissent both to their 
joint-owners and all other parties engaged 
in the proceedings, and they will then be 
relieved from the necessity of contributing 
n case of a loss. If they take no steps of 
he kind, their joint-owners, as in the case 
)f partnership of any other chattel, will 
not be responsible to them for any conse- 
quences short of an absolute destruction 
by their means of the ship. The same 
proceedings are proper to he taken where 
the joint-owners are equally divided in 
opinion, or the minority have obtained 
possession of the ship. One part-owner 
may make the others liable fiir repairs, 
&c., done at his order : the usual practice, 
however, is for the part-owners to unite in 
appointing one person as a general agtmt 
for them all. This person is styled the 
ship’s husband, and his duty, when not 
specially defined, is to alteml to all mat- 
ters connected with the outfit and 
freighting of the ship. It is not, however, 
within his authority to effect an insur- 
ance. If ho makes any advances he can 
no those part-owiuM*s on mIiosc behalf 
those advances are made for what is due 
to him. In ease of disagreement among 
the part-owners as to the settlement of 
the accounts eoneerniiig the expenses and 
earnings of a ship, tlie ordinary remedy 
is by a suit in etpiity. 

‘i. yl.s to the personif emphojed in the na~ 
vipatioiiy tVc., (f ships , — The master is the 
coinmander of the ship; lu‘ lias the sole 
management of it. lie is respousihle for 
any injury done to the ship or cargo in 
consequence of his neglig*-'**^*-' incom- 
petence. The master of a Ih itish ship 
must he a llritish subject, and ihree-fourths 
of the crew must be Eritish stamen; to 
this rule there are some exeepnons and 
limitations. 

The master can hind the owners by en- 
tering into engagements relative to the 
employment of the ship. Such engage- 
ments are of two kinds: — 1. A contract 
by which the whole ship is let to hire 
during an entire voyage, which generally 
is accomplished by ;i sealed instrument 
c;dled a eharter part} . ‘J. A contract 

with distinct persons to convey the goods 
of each, *.i which case the ship is called 
a general ship. Such contraots made by 
the master are legally considered to be 
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made by the owners who employ him ; and 
in either case they or the master are liable 
in respect of these contracts. If the char- 
ter-party is made in the name of the mas- 
ter only, it will not support a direct action 
upon it against the owners. Still if the 
contract is duly made, and under such cir- 
stances as allord either direct proof of au- 
thority or evidence from which such au- 
thority may be inferred, the owners may 
be made responsible either by a special 
action on the CJise or by a suit in equity. 
The master can also render the owners 
liable for repairs done and provisions 
and other things furnished for her use, or 
for the money which he has expended for 
such purposes. In this case also the re- 
medy of the creditor is against the mas- 
ter, unless hy express contract the owners 
alone are rendered liable, and also against 
the owners. A party who lias done the 
repaii-s upon a ship has a right to retain 
the possession of it until his demands are 
paid ; but if be gives up possession, he is 
on the same footing as other creditors. 
When, however, the ship is abroad, and 
the necessary expenses cannot otherwise 
be defrayed, tlie master has the same 
power which the owners or part-owners 
to the extent of their shares under all 
circumstances have, to hypothecate the 
ship and freight us security ibr debts con- 
tracted on belialf of the sliip. The con- 
tract of hypothecation is called a contract 
of bottomry, by which the ship upon its 
arrival in port is answerable for the money 
advanced, with such interest as may have 
been agreed on. [Bottomry.] By such 
hypothecation the creditor acquires a 
claim on the ship. When the claim has 
been created hy the master abroad, it may 
be enforced by suit in the Admiralty; 
but if the ship has been hypothecated by 
the owners at home, the parties can only 
have recourse to the common law or 
equity courts. The Admiralty and courts 
of equity will recognise the interest of 
the assignee of a bottomry bond, though 
at common law he cannot sue in his own 
name. When money is lent on bottomry, 
the owners are not personally responsible. 
The creiMt is given to the master and the 
ship, and the remedy is against them 
oniv. Still if a party is not content with 
inch security^ the master may also render 


tlie owners liable. If the sums secured 
by the bond arc not repaid, an application 
must be made to the Court of Admiralty, 
founded on the instrument of contract 
and an affidavit of the facts, upon which 
a warrant issues to arrest the ship, and the 
persons interested are cited to appear be- 
fore the court, which then decides what 
is to be done. If the necessary amount 
of money cannot be raised by hj pothe- 
eating the ship and freight, the master 
may also sell part of the cargo or iiledge 
it. 

The whole of tlie services of the master 
are due to his employers ; and if he oc- 
cupy himself on his own account, and the 
money earned by him is paid to his em- 
ployers, they can retain it. It is his duty 
to give information to the owners of every 
matter which it may be material for them 
to know. 

The^T & 8 Viet. c. 112, entitled ‘An 
Act to amend and consolidate the laws 
relating to Merclhant Seamen and for 
keeping a Register of Seamen’ repeals 
the 5 & 0 Win. IV. c. 19, except so far as 
such act repeals the acts thereby repealed, 
and excej)t so far as relates to the esta- 
blishment, maintenance, and regiilatioiv 
of the office called ‘ The General hegisUT 
Office of Merchant Seamen.' This new 
act contains the regulations as to the 
hiring of seamen, their rights and duties. 

3. Of the (Airnatje of Goods and Tos* 
semjnsf The contracts undor which 
goods are conveyed in a .ship are the con- 
tract by charter-party and the contract 
for their conveyance by a gencrul ship. 
A charter-party is ‘‘ a contract hy which 
an entire ship, or some principal part 
thereof, is let to a merchant for the con- 
veyance of goods on a detenniiicd voyage 
to one or more places,” A charh r-p.irty 
is a written instrument, generally, thougli 
not necessarily, under seal, which is exe- 
cuted hy the owners or the master, or the 
owners and the master of the oiu* part, and 
hy the merchant or his agent of the other 
part. The word charter-party is dcrivet 
from two words charta partit<u 
charter,” lu^cause the duplicates of tiR 
agreement were formerly written 
piece of paper or parchment and an' 
wards divided by cutting through som 
word or figure so as to enable each par y 
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to identify the agreement produced by 
the other. If the charter-party is by 
deed, and executed by the master, and 
the owners are not parties to it, they can- 
not bring a direct action upon the instru- 
ment ; indeed, the owners can never bring 
an action upon it unless their names ap- 
pear as the parties executing it. Hut an 
action may in all cases be brought against 
the owners for a breach of their duties 
generally as ship-owners relating to mat- 
ters not inconsistent with the terms of the 
charter-party. The charter-party states 
the port or ports of destination and the 
freight to be paid, which may be either a 
gross sum or so niucli per ton, or so mneh 
for eaeli tub or cask of goods. If the 
agreement is not to pay a certain sum for 
the entire ship, or a certain portion of it, 
hut to pay so much per ton, the mer- 
chant generally covenants to load a fixed 
amount or a full cargo. The merchant 
may load with his own goods or those of 
otliers, or he may underlet the ship alto- 
gether. 'riie master or owner usually co- 
venants “ that the ship shall be tight and 
staunch, furnished with all necessaries 
for the intended voyage, ready by a day 
appointed to receive the cargo, and wait a 
certain number of days to take it on board, 
'fhat after lading she shall sail with first 
liiir wind and opportunity to the destined 
l)ort (the dangers of the sea excepted), 
aud there deliver the goods to the mer- 
chant or his assigns in tin* same condition 
they were received on board ; and further, 
that during the course of the voyage the 
ship shall 1)0 kept tight and staunch, and 
turuished with snflieicnt men and other 


>hould have a lien upon the lading for 
his freight and expenses. The owner 
does not lose his right of lien by deposit- 
ing the lading in a public warehouse, 
provided he gives notice that it is to be 
detained until his claim for freight is 
satisfied. 

As to Demurrage, see that article. 

When a ship or a principal part of it is 
not let out by charter-party, the owners 
contract with several merchants re- 
.pectively for the conveyance of their 
joods. A ship so employed is called a 
general ship. The terms of the contract 
appear from the instrument called a bill 
of lading. [Bill of LadiNC.] 

The master has aiitliority over the 
passengers as well as over the crew. A 
passenger may quit the ship, hut while 
he remains on board, he is hound in case 
of necessity to do work that is required 
for the service of the ship and to fight in 
her defence. If he thwart the master 
in the exercise of his authority, or other- 
wise misconduct himself, he may be put 
under restraint or imprisoned. If a pas- 
senger feels himself aggrieved by the 
manner in which he has been treated, he 
may bring an action against the master, 
and it w ill be for the jury, under the 
direction of the judge, to say w hether he 
has any ground for complaint. In ad- 
dition to this general right of action, 
several statutes have been passed to 
regulate the conveyance of passengers. 
The (> Geo. IV. c. 116, relates to ships 
carrying passengers from places in the 
United Kingdom to places out of Europe, 
and not within the Straits of Gibraltar. 


necessaries to the best of the owner’s en- It regulates the proportion of passengers 
aeavours.” The merchant usually cove- carried to the tonnage of the ship, pro- 
nants to load and unload the ship within vides security for the sea-worthiness, 
^ J'Pecified time. cleanliness, &c., and proper storing of 

Ihe owner of the ship has always a the ship, for the presence of a surgeon 
icu on the goods in the sliip, when the and medicines, for the delivery of a list 
|eight is to be paid befort^ or on the de- of passengers to the collector of customs 
ivery at their place of destination of the at the port of departure, and attaches 
goods, or even, as Lord Tenterden him- penalties to a violation of the regulations 
decided (2 Barn, and Aid., 6l);i), which it contains. Ships in the service 
lere there is “ nothing to show that the of the crown, or the post-master-general, 
ooiivery of the goods was to precede the or the East India Company, or bound to 
Paynieut of that hire.*’ All difficulties the Newfoundland fisheries or the coast 
"jay be avoided by inserting a clausfe in of Labrado-,are excepted from the opera- 
^^*’.^<Jr-pttrty whicli shall state tion of the act. As to the statutes con- 
aettier it is meant that the owner cerning passengers who emigrate, see 
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Emigration, p. 831. The 5 & 6 Wm. IV. 
c. 53, subjects the master to a penalty in 
cases of his improperly landing pas- 
sengers at any place not contracted for, 
or wilfully dcdaying to sail ; and provides 
for the maintenance of the passengers for 
48 hours after their arrival at the destined 
port. The 4 Geo. IV. c. 88, regulates 
the carriage of passengers between Great 
Britain and Ireland. If a passenger 
fails to pay his fare, the master or owners 
have a lien on his luggage for the 
amount. It is the duty of those who 
have contracted to convey, to do every- 
thing and he provided with everything 
necessary for the safe and exj)editious 
accomplishment of the voyage ; and if, 
through their failure to perform these 
duties, any damage results to tlic mer- 
chant, they will be answerable for it. 
At the commencement of the voyage the 
ship must be sea-worthy, tight, staunch, 
and sufficient, and properly equipped 
with all necessary tackle. The ship 
must be also provided with a master and 
crew competent to command and work 
her, and also with a pilot when iieeossary, 
cither from circumstances or from the 
law of the country. After the goods are 
loaded, they must be properly guarded ; 
if they arc stolen while the ship is lying 
in some place within a country, the 
master and owners are responsible. 

It is the duty of the master, unless in 
case of any usage wliieh relieves him 
from such duty, to provide things neces- 
sary for the lading of the vessel, and to 
stow away tlie goods so tliat they do not 
injure each other, or suffer from the 
motion or leakage of the ship, ^J’he 
master must procure and keep all docu- 
ments, papers, clearances, ike., reijuired 
by the authorities in respect of the ship 
and cargo; and he must abstain from 
taking or keeping on hoard contraband 
goods or false papers. He must wait 
during the time appointed for loading the 
vessel, and, if required, also during that 
appointed for denmr?*age. He must pay 
Hie charges and duties to which the ship 
is subject The statutes 3 and 4 Wni. 
IV. c. 52, and 1 and 2 Viet c. 113, con- 
tain the enactments relative to what is 
necewary to be done in respect of the 
4Mlstom-house regulations by ships carry- 


ing goods from the United Kingdom be- 
yond seas. When all things are pre- 
pared, the voyage must be commenced as 
soon as the weather is favourable. After 
the commencement of the voyage, the 
master is hound, without delays, devia- 
tions. or stoppages, to sail direct to the 
port of destination. Hut stress of weatlier, 
the appearance of enemies or pirates, or 
the presence of any urgent necessity, 
will justify him in breaking through 
this rule ; and he ought to do so for the 
purpose of succouring another shij) 
which he finds in imminent peril or 
distress. 

If the ship is lost, or tlic goods injured 
during a deviatioji, without any of these 
grounds of justification, the owner and 
master will be answerable for the loss to 
the merchant, oven if it docs not appear 
to have been a necessary consequence of 
the deviation. If the ship during tlie 
voyag(‘ is so damaged that she is unahle 
to proeei'd without repairs, the master 
may detain the cargo, if not of a perish- 
able character, till the repairs are made. 
If the cargo is of a perishable kind, he 
ought to tranship or sell it, as may' appear 
the most henefieial course. He may also 
in all cases, whore the circumstances re- 
quire it, exercise a discretion as to tran- 
shipping the cargo ; as, for instance, 
when the ship is wrecked, or in im- 
minent danger, 

Ili/pothvcnliou of a cargo, like hypo- 
thecation of a sliip, is “ a pledge without 
immediate change of possession.” The 
party to whom the goods are liypothc- 
cated immediately accpiires a right to have 
possession of them them if tlie inoiic) 
advanced is not paid at the time agreed 
on. This power of the master under 
circumstances of urgent necessity to sell 
or hypotlu'cate the goods must he ex- 
ercised with great circumspection; am 

the exercise of it can only be justine 
when it is consistent with what wou* 
have been the conduct of a discreet au 
able man under the circunmtaim -• 
Where goods have been hypotheca » 
the merchant is entitled, on the arnva 
the^ship at its destination, to ‘y 

his option cither the sum for wlncii . J 
were hypothecated, or their / u,e 

at that place. Daring the voyage 
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master is bound to take every possible 
care of the cargo, and to do all things 
necessary for its preservation, and he and 
the owners will be answerable for all 
damage which might have been avoided 
by the exercise of skill, attention, and 
forethought. When the voyage is com- 
pleted, the master must see that the ship 
is properly mo(»ed, and all things done 
relative to her which are required by the 
law or usages of tlui country. The 
statute 3 and 4 Wm. IV. c. 52, contains 
the regulations relative to customs to 
which it is necessary to conform in this 
country. Upon payment of freight and 
the production of bills of lading, the 
cargo must be without delay delivered to 
the parties entitled to receive it. In the 
case of a general ship, the usage often 
prevails for the master, before delivery, 
to take security from the merchants that 
they will pay their share of average* after 
it shall have been adjusted. [Avkiiagk.] 
If the freight due on any goods is not 
I’v'ady to he paid, the master may detain 
the goods, or any part of them. The 
goods may be detained cither on board 
the ship or in any other safe place. 

When the master is compelled, by an 
^ct ol‘ parliament, to land the goods at 
iny particular wharf, he does not thereby 
I'art witli the possession of the goods, and 
consequently does not lose wdiatever right 
lie may have to detain tin m. If goods 
ii'c sold by the custom house officers 
iKfore the freight is paid, the master is 
entitled to receive the first proceeds of 
die sale in dix iiarge of the freight. In 
torcigu countries, M'herc any accidents 
have occurred to frustrate or interfere 
With the objects of the voyage, or any one 
fif the parties to the contract feels liimself 
grieved by the conduct of any other, it 
IS customary to draw up a narrative of 
the circumstances before a public notary. 
I his narrative is called a ])rotest, and in 
loreigu courts is admissible in evidence, 
as it would seem, on b»’half of the 
P‘irties by whom it is made. In our 
^ourts it is not admissible on ilicir behalf, 
mt IS evidence against them. 

l-ertaiii circumstances operate as an 
^ Ihc master and owmers for non- 
their contract. “ The act of 
IS understood to mean thuoe acci- 


dents over which man has no control, 
such as lightning, earthquake, and tem- 
pest.” The “perils of the sea,” inter- 
preted strictly, apply only to the dangers 
caused merely by the elements, hut these 
words have received a wider application, 
and in litigated cases the jury, after hear- 
ing evidence as to the usage which pre- 
vails among merchants, will determine 
what interpretation has been intended to 
he given to them. Juries have deter- 
mined that the taking of ships by pirates 
is a consequence of the perils of the sea ; 
and the verdict has been the same where 
the Ions was caused by collision of two 
ships without any fault being attributable 
to those who navigated either of them ; 
and also where the accident was caused 
wholly by the fault of those on board an- 
other ship. But all cases in which the 
loss liappens by natural causes aiv not to 
be considered as arising from the perils 
of the sea. If the ship is placed in a dan- 
gerous situation by the carelessness or 
unskilfulness of the master, and is in con- 
scqm*nce lost, this is not a loss from the 
perils of the sea, although the violence of 
the elements may have been the imme- 
diate cause of it. If a ship is reasonably 
sufficient for the purposes of tlu* voyage, 
the master will not be liable for a loss 
arising from the perils of the sea, because 
a ship might have been built strong 
enough to resist them. By the 2(1 (jleo. 
lll.c. 8f», owners are relieved from losses 
j)roccediiig from fire, and also from the 
robbery, theft, or emhezzlement of “ gold, 
silver, diamonds, watches, jew’els, or pre- 
cious stones,” unless at the time of ship- 
ping them their (jnality and value are 
made known in w riting to the master or 
ow'iiers. The “ restraint of princes and 
rulers” is understood to ineari a really 
existing restraint, not one w hich is anti- 
cipated, however reasonably or honestly. 
By the civil law% and also by the antient 
common law of England, the owners, in 
ease of their being liable for any loss to 
the shippers, were responsible to its full 
amount. By the laws, however, of most 
nations their responsibility is now limited 
io the value of the ship and freight. The 
first statut w'hich w'as passed on the sub- 
ject was 7 Geo. II. c. 15, which was 
follow'ed by the 26 Geo. III. c. 86) and 
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the 53 Geo. III. c. 159 supplied some de- 
ficiencies in the former statute, limiting 
the responsibility still further than the 
first statute had done. The last statute 
applies only to registered ships, and as to 
them may be considered as containing 
almost all the law upon the subject. By 
this act the responsibility is limited to 
the value of the ship and freight. It 
contaiiis also provisions for the distribu- 
tion, by means of an application to a 
Court of Kipiity, of the recompense due to 
the several parties entitled, where more 
than oin* claim, and directions as to the 
mode of calculating llie value of the ship 
and freight. It does not extend to vessels 
employed solely in inland navigation, 
and none of the acts apply to lighters or 
gabbets. In cases where ships receive 
injury from collision with each other, the 
maritime law, which is acted on in the 
Oiirt of Admiralty, ditfers in one respect 
from the law of haiglaiid. Where the 
collision has occurred without any fault 
on either side, as, for instance, from a 
tempest, each party must bear the injury 
which he has sustained. Where it hap- 
pens wholly from the fault of one ship 
only, Jier owners arc liable, as far as the 
value of the ship and freight, to which, 
by 53 Geo. III. c. 159, their liability is 
limited, for the amount of injury caused 
by their own conduct. Thus far the laws 
are in accordance with each other. If 
the collision has been caused by the faults 
of both ships, then, according to the law 
of England, each party must sustain his 
own loss. But by the maritime law the 
loss occasioned is after computation di- 
vided efiuully, and the owners of each 
ship sustain lialf. 

By 1 & 2 Geo. IV. c. 75, s, 52, where 
damage has been done by a foreign ship, 
a judge has power to order the ship to be 
arrested, until the master, owner, or con- 
signee undertake to become defendant in 
any action for the damage, and give se- 
curity for the damages and costs sought 
to b;* recovered. 

The merchant must use the ship only 
for lawful purposes, and not do anything 
for which it may be forfeited or detained, 
or the owners made liable for penalties. 
In ca-se of any violation of the agreement, 
by employment of the ship for purposes 


other than those contemplated, or failure 
to perform the terms as to lading, &c., 
the amount of eornpensation, in case of 
dispute, is determined, as the circum- 
stances of the case may require, by a jury. 
Tlie word/i primage and average, which 
appear in the bill of lading, mean, the 
first, a small sum paid to the master ; the 
second, as there used, certain charges, 
varying according to the usage of dif- 
ferent places, for towing, beaconage, S{q. 

When an agreement for conveyance is 
expressed in the general form, or when 
there is no actual agreement, hut only one 
implied by law from the circumstances of 
the case, there results from it a duty upon 
the master and owners, firstly, to deliver 
the goods at the place of destination, whe- 
ther the ship is hired by the voyage or by 
the month. It is only by the entire per- 
formance of this duty that they can entitle 
themselves to the payment of freight. 
The parties may, however, so express the 
contract that the payment of all or part of 
the freight may be made before or during 
the course of tlie voyage. Although per- 
haps in .such case the word freight is used in 
a sense which does not properly belong to 
it; strictly speaking it means only money 
accruing for the conveyance of goods in 
consequence of their delivery at the place 
of their destination. Where a provision is 
made by the contract for payment of 
freight at the place of shipment, the ques- 
tion has arisen whether the meaning of 
the parties was that the sum should be 
paid at all events on delivery of tlie goods 
on board, whatever might afterwards be- 
fall them ; or whether it was merely 
point out the place of payment in ease 
the freight should ])ecome due by reason 
of the arrival of the goods at the port of 
destination. In all such cases the intention 
of the parties must be interpreted by 
jury from the words and circumstances ot 
the contract, and the usages of the place 
where it was made. The same observa* 
tioii will apply to cases where money bas 
been advanced by the merchant, and it i 
disputed whether the money is to 
sidered as a loan or part payment ot 
freight. The owners will not lose tne 
right to freight by a mere interruption 
suspension of the voyage not * 
their own fault, as by capture ana r can 
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ture, if the goods be ultimately delivered 
at the place of destination. Where the 
contract of conveyance is by charter- 
party, under wliich the merchant has 
agreed to pay a certain sum for the whole 
or the principal part of a ship, that sum 
Mill be payable even although he has not 
supplied enough for a full lading. If lie 
has undertaken to furnish a full cargo, 
and to pay a certain sum per ton or per 
bale, he will in like manner under similar 
circumstances be bound to pay for as many 
Ions or bales as the sliip, or part hired, 
was capable of containing, even although 
he has not been able to put on board any 
lading at all ; provided the ship has 
thereby been forced to come home without 
cargo, and this has not been caused by 
the fault of the master or owner. In case 
of an action against him for such a failure 
of his agreement, the jury will ascertain 
what, under all the circumstances, is a 
propel* compensation to the owners, al- 
lowing for the profit of the conveyance of 
any oiln'i* goods which may have been 
laden by other parties. If, under a con- 
tract to furnish a full cargo, the freight 
to be paid for per ton, &c., the merchant 
is ready to furnish a full cargo, and lie is 
prevented from doing so by the master, 
ilie merchant is still liable to pay for the 
cargo conveyed, and his remedy for the 
injury which he has suffered by such pre- 
i^cntion is by an action ou the agreement 
against the master or owners. W'here, 
from the terms of the agreement, the 
master has a right to refuse the delivery 
of the goods until the freight is paid, he 
is not bound to do so ; and if he chooses 
to deliver tlie goods to the consignee or 
imlder of the bill of lading, &c., and can- 
not afterwards get the freight from them, 
the merchant who chartered the ship is 
yot released from his liability to pay the 
freight. If, however, under such d^’cum- 
stances the master does not insist upon 


— »v»vi xo uiD'- largCw, aiiu 

‘0 owners will have no’ claim upon him 
^ase the bill is not paid. But if he 
kes the bill simply because he cannot 
b payment in cash, the merchant-char- 
liable. Payment of 
'^igQt by the charterer to the owners at 


their request is an answer to a demand by 
the master, unless the agreement has been 
made under seal between the charterer 
and the master ; and even in that case a 
court of equity would interfere to relieve 
the charterer from a subsequent demand 
by the master. A purchaser of goods, by 
the transfer to him of a bill of lading 
which contains a contract for delivery of 
the goods to the consignees or their as- 
signs on payment of freight, is liable for 
the freight. But the mere receipt of the 
goods alone will not bind the receiver to 
pay the freight, especially if there be an 
express agreement under seal for the pay- 
ment of freight between tlie charterer and 
the master or owners. The Court of Ad- 
miralty, where a question of freight arises 
before it in the case of captured vessels, 
will make au equitable arrangement be- 
tween the owners and merchant. Where 
two na/ions are at war, and goods belong- 
ing to a subject of one of them, on board 
a neutral ship, are captured by the enemy, 
the goods become lawful prize, and the 
captors, so representing the original own- 
ers, are bound to pay the full freight for 
them. 'I’he full freight is due, since it is 
by reason of the act of the captors that 
the goods have not reached their destina- 
tion. On the other hand, if the goods of 
a neutral are captured on board a hostile 
ship, and the captors convey the goods to 
their destination, they are entitled to 
freight. But no freight is payable where 
the goods on board a neutral ship consist 
of warlike stores, or where the neutral 
ship was engaged in a traffic not open to 
the neutral nation in time of peace. 
Freight is not recoverable where the voy- 
age from any cause is illegal. If the 
goods which have been laden are duly 
delivered, the owners will not be deprived 
of their right to freight simply because 
the goods have been damaged during the 
voyage ; but if this damage proceeds from 
any improper act or omission by the mas- 
ter or owners, they will be liable to make 
recompense to the merchant. The mer- 
chant in this country seems to have no 
right to abandon tlie goods in lieu of pay- 
ing freight, if, althougli the ship did not 
arrive, they have been conveyed by other 
means to uie place of destination, and if 
no charge save that of freight is claimed 
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upon them. But if the ship has been 
wrecked, and the goods are saved, and 
afterwards conveyed to the place of their 
destination, the merchant may abandon 
them, and is not bound to pay the freight 
if any expense of salvage has been in- 
curred. If, in the case of a general ship, 
or where, though a ship is chartered, the 
hire for her is to be paid at so much per 
ton, ^tc., the merchant is bound to pay 
the freight of such goods as may be de- 
livered, even tliough they form a part 
only of the whole cargo. Where tlie 
whole or principal part of the ship is let 
to the charterer without reference to the 
quantity of goods to be laden, and a part 
of the goods are afterwards lost by perils 
of the sea, it seems to have been held 
that no freight will be due for the re- 
mainder. 

There is some doubt, however, whether 
this authority would be followed unless 
such «a conclusion arose from the con- 
struction of the agreement between the 
parties. If the ship, without any fault 
in the master or owners, becomes unable 
to complete her voyage, and the mer- 
chant receives the goods at some other 
place than the place of destination, he is 
bound, according to the maritime law, to 
pay freight for the portion of the voyage 
which has been performed. The prin- 
ciple which establishes the owner's right 
under such circumstances to freight for a 
portion of the voyage has been admitted 
in the courts of common law in this 
country, but that right “ must arise out 
of some new contract between the master 
and the merchant, either expressly made 
or to be inferred from their conduct.” 
In the latter case, there being no direct 
means of ascertaining the intentions of 
the parties, they must be collected from 
the circumstances of the case considered 
with reference to the general principle 
which obtains in the maritime law. In 
doing this it is obvious that the degree 
of benefit derived to the merchant must 
be taken into calculation, as well as the 
amount of time, labour, and expense be- 
stowed by the owner; and, therefore, 
when it Is said that freight is to lie paid 
according to the portion of the voyage 
p^formed, it must not be understood 
that dika and space are the only measures 


for ascertaining the portion of the freight 
payable. 

if the master unnecessarily sell the 
goods, and so prevent both himself from 
earning the whole freight, and the mer- 
chant from accepting the goods, the mer- 
chant is entitled to the entire produce of 
his goods without any allowance for 
freight. Where a portion of the voyage 
only has been performed, the merchant 
cannot be inferred to have contracted to 
pay freight for that portion unless he has 
accepted the goods at the place short of 
their destination. The principles upon 
which the Court of Admiralty, which 
possesses an authority over the ship and 
cargo, proceeds, difier from those of 
courts of common law. Tliat court ex- 
ercises an ecpiitable jurisdiction; and 
where no contract has either been made, 
or can be implied, applicable to the ex- 
isting circumstances, “ considers itself 
bound to provide, as well as it can, for 
that relation of interests which hiis un- 
expectedly taken place, under a state of 
facts out of the contemplation of the 
contracting parties.” (Lord Stowell, in 
the case of the Friends v. Creighton, 

1 Kdwd., Ad, JUp., 24(5.) If the ship 
has actually never commenced tlie voy- 
age, the owners arc not entitled to any 
payment whatever, although they may 
have incurred great expenses in lading 
her, and though her failure to commence 
the voyage is not attributable to any neg- 
lect or misconduct of theirs. Where the 
contract of hiring is for a voyage out and 
home, at so much to be paid montlily, 
&c., during the time the ship is em- 
ployed, if by the terms of the contract 
the whole forms one entire voyage, no 
freight is due, unless the ship returns 
home, even though she may have de- 
livered her cargo at tlie ontport. it 
the voyages out and home ar<? distinct, 
freight will be (earned on the delivery ot 
the cargo at the outport. 

Salva*je is that reasonable compensa- 
tion which persons are entitled to receive 
who save a ship or her cargo from 
by peril of the sea, which may be calk 
civil salvage, or recover them after cap* 
ture, which may be called hostile salvage* 
There is no fixed amount of salvage JF 
plicable to all cases. What is reasonaow 
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(•{in only be determined by a reference to 
the circumstances. Sir J. Nichol (3 
Ha". Ad., Jiep. 117) defines the in- 
gredients in estimating a civil salvage 
service to be, “ 1st, enterprise in the 
salvors in going out in tempestuous 
weather to assist a vessel in distress, risk- 
ing their own lives to save their fellow- 
creatures, and to rescue the property of 
their fellow-subjects ; 2nd, the degree of 
danger and distress from which the pro- 
perty is rescued, whether it was in im- 
minent peril, and almost certainly lost if 
not at the time rescued and preserved; 
:5rd, the degree of labour and skill which 
the salvors incur and display, and the 
time occupied ; lastly, the value.” 

Unless in cases where the services 
have been trifling, the salvage is generally 
not less than a third, and not more than 
(Hie lialf of the property saved. If the 
partit‘s cannot agree as to the amount, 
the salvors may retain the property until 
compensation is made; or they may 
bring an action, or commence a suit in 
the Admiralty Court, against the pro- 
prietors for the amount. In case the 
property is retained, the proprietors may, 
upon tender of what they think sufficient, 
demand it, and, if it is refused, bring an 
action to recover it, in which Jiction the 
jury will determine as to the amount due, 
Tlie costs of the action will be paid by 
ihe salvor or the proprietors, according 
as the amount tendered is or is not de- 
termined to l>e sufficient. The Court cf 
Admiralty has jurisdiction in those cases 
only where the salvage has been effected 
at sea, or within high and low water 
inark. A passenger is not, entitled to 
salvage for his assistance during the time 
he is unable to quit the ship. But if 
he remain voluntarily on hoard, he may 
recover salvage for the assistance which 
he has given. Though a king’s ship is 
bound to assist a merchant-ship in dis- 
^ claim for recompense. 
If freight is in progress of being earned, 
afterwards does become due, salvage 
^payable in respect of freight also. 
When proceedings for salvage have been 
ommenced in the Admiralty Court, the 
etendants may tentier by act of the 
I „ aqy sum which they consider suf- 
I ® ont, and the court will Hien entc* uptm 


an inquiry, and determine as they think 
fit. If the sum tendered has been suf- 
ficient, the court may hold the salvors 
liable to the expenses of the proceeding. 
Several statutes have been passed pro- 
viding for what is to be done in case of 
ships in distress, and for the purpose of re- 
[iilating and facilitating the adjustment of 
emands of salvage. The 12 Anne, c. 18, 
s. 2, applies to cases where the assistance 
has been rendered by the persons men- 
tioned in that act. The 2G Geo. 11. e. 19, 
provides for the case of persons volun- 
tarily rendering assistance. The 48 Geo. 
111. c. 130, and 1 & 2 Geo. IV. c. 70, are 
applicable to cases where assistance is 
given at the request of per.sons belonging 
to the ship. The statutes .'>3 Geo. III. 
c. 87, and 1 & 2 Geo. IV. c. 7.5, contain 
.some enactments relative to the same 
subject. None of these acts apply to the 
Cinque-Ports. Upon application by the 
principal officer of a ship which is 
stranded or in danger of being so, the 
sheriffs, magistrates, and officers of the 
customs and other persons mentioned in 
the acts are bound to order the con.stables 
to call together persons and go to her 
a.s$istance ; and if any other ship is near, 
the officers of the cu.stoms or constables 
are required to demand assistance by men 
and boats from her chief officer, who is 
liable to forfeit lOO/. to the chief officer 
of the ship in distress if he does not give 
assistance. All the persons employed 
are to he subject to the command of the 
master or other officers or owners of the 
ship which is in distress ; and in case of 
their absence, the acts name a number of 
pereons, beginning with the officer of 
customs, whom, in order according as 
they happen to bo present, all persons are 
to obey. The power of the county {posse 
comitatus) may, if needful, be summoned 
by the sheriff, or in his absence by 
any magistrate, to enforce the execu- 
tion of the statutes ; and the person in 
command is authorised to use force, 
if necessary, to repel persons who im- 
properly obtrude themselves. An ac- 
count of the names of the ship, master, 
and owners, tScc., of the cargo, &c„ and 
of the circ» .nstances of the distress, is to 
be taken by the officer of the customs on 
j oath of the parties cognizant of the cir- 



SHIPS. L 704 ] SHIPS. 

cumslances before a magistrate. This j fixed, varying according to the length of 
account is to be forwarded to the secretary time that had elapsed since the capture, 
of the Admiralty, and by him published In the reign of George III. these rates 
in the next London Gazette. TJic per- were done away with, and by various 
sons who assist are to l>e paid by the acts the rate of salvage was fixed at one- 
master, seamen, or owners, a reastmable eighth of the value in the case of king’s 
reward within thirty days; and if this ships, and one-sixth for private ships; 
is not paid, the ship or goods remain as a where the re-capture was effected by the 
security in the bands of the officer of the joint operation of king’s and private ships, 
customs. In case of disagreement as to the Court of Admiralty were to order 
amount, the nearest magistrate is to call such salvage as was reasonable. Convoy- 
a meeting of magistrates and some other iiig ships are entitled to salvage for the 
officers named, who, or any five of them, recapture of ships which accompanied 
are empowered to examine witnesses on them. A ship, which has once been 
oath, and to determine the amount of used as a ship of war, is not subject to he 
salvage. Provision is made for eases restored if afterwards recaptured. Il‘ 
where no owmer of the property appears, a ship is deserted by the enemy after 
Perishable goods may be sold. No lord capture and subsequently taken possession 
of a manor claiming a title to wreck can of, this is not a recapture, but those wlio 
appropriate it until an account in writing take possession are entitled to recompense 
of’ the property, and of the place where as in an ordinary case of salvage. If 
it was found, and it has been since de- after tlie recapture the shij) is again taken 
posited, has been sent to the vice-ad.niral and condemned, the right of salvage i** 
or his agent, or, if none such reside with- extinguished. Where the ship of a pomr 
in 5(» miles, then to the Trinity-house, in alliance with Great Hritain is taken hy 
and a year and a day has elapsed after the common enemy and afterwards rc- 
the delivery of the account, it is the captured by a liritish ship, the rule lor 
duty of the vice-admiral or his agent to restitution on payment of salvage is flic 
forward it to the secretary of the Trinity- same as in the case of the capture of a 
house, who is bound to place it in some Hritish ship ; provided the allied power 
conspicuous situation. A variety of chooses to adopt that rule in reciprociil 
similar provisions are enacted relative to cases. If it does not, the same rule wdiich 
goods, parts of ships’ furniture. See., is acted upon in the courts of the allieil 
which are found or recovered, whether power is adopted in the Hritisli courls 
they may have belonged to ships in dis- If the ship of a neutral nation be takeji 
tress or not. The statutes which relate as prize by an enemy of Great Britain 
to the Cinque- Ports are 4f) Geo. HI. c. and be retaken by British subjects, it b 
122, s. 14; 1 and 2 Geo. IV. c. 75, s. Id; restored to the owners without salvage. 

and 1 and 2 Geo. IV. c. 7fi. unless there is reason to .suppose that undci’ 

In case of capture by tlie antient iriari- the circumstances the ship would hav‘‘ 
time law the ship and goods became the been condemned in the courts of the enp' 
absolute property of the captor. The old tiiring nation. Where it appears 
practice in this country was, when ships such would liave been the case, the Bn* 
were in pay of the king, to divide in cer- tish subjects , are entitled to salyag^-'* 
tain proportions, which varied at dif- Ships and merchandise taken from pindi> 
lerent times, the value of the capture be- are subject, by 6 Geo. IV. c. 49, to upa.'* 
tween the king, the owners, and the ment of one-eighth of the value, 
captors. Where the capture was made 4, As to the Emploi/ment iml 
by ships not in the king’s pay, he received Sfc. of Merchant Seamen . — The 5 * ’ 
no share, but a small proportion was paid Wni. IV. c. 19 repealed all former fl • 
to the admiral. In the reign of George winch regulated the hiring ^ 

II. provision was for the first time made and the 5 & 6 Wm. IV. c 
by var ious statutes for the restoration of rejiealed, with the exceptions above s ^ 
the jt^ecaptiil^ ship and cargo to the (p. ^96), by the 7 & 8 Viet. c. 1 12, 
owners, and the rates of salvage were J contains the present law relating w 
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chant-seamen and for keeping a Register 
of them. This act contains sixty*four 
sections. This act regulates (s. 2, &c.) 
the agreement of hiring with seamen ; (s. 

C, &c.) the punishment of seamen for 
refusing to join the ship, or absenting 
themselves from it ; (s. 9) forfeiture for 
desertion; (s. 11) the periods within 
which wages must be paid ; (s. 1 5) sum- 
mary mode of recovering wages not ex- 
ceeding twenty pounds ; (s. 1 7) provides 
for seamen being sent home when the 
ship is sold in a foreign port; (s. 18) re- 
gulates the supply of medicines, lime or 
lemon juice, and other things necessary 
for the health of the crew, and declares 
in what cases there shall be a physician, 
surgeon, or apothecary on board; (s. 19, 
&c.) provides for a general register and re- 
cord office of seamen ; (s. .31) provides for 
the disposal of the effects of seamen who 
die abroad elsewhere than on board a Bri- 
tish ship, and leaving money or effects not 
on board such ship ; (s. 32, &c.) provide 
for apprenticing parish lioys to the sea- 
service ; (s, 4fi) provides against masters 
of ships discharging seamen at any of her 
Majesty’s colonies or plantations, or at 
any other place abroad, except as herein 
provided; (s. 50) provides for seamen 
being at liberty to leave any ship and 
enter the naval service of her jSIajosly ; 

( s. 58) provides for offences against the 
property or person of any suliject of her 
majesty, or of any foreigner, committed 
at any port or place, either ashore or 
afloat, out of the dominions of her ma- 
jesty, by the master and crew; (s. 61) 
docliires m what cases this act shall not 

apply. 

'riie seaman may recover his wages by 
suit either in the common law courts or 
the Admiralty courts. If in the 
former, his only remedy is against his 
debtor persvMially; if in the latter, he 
Timy proceed also against the sliip itself. 
T be Admiralty have only authority to 
“ meddle with “a thing done upon the 
(1.3 Ric. II. st. 2, c. .5; 15 Ric. 
B. c. 3 .) Upon the stiict construction 
of the words of the latter of these statutes, 
^either the master nor the seamen would 
je entitled to avail themselves of the pro- 
Admiralty Court, the claims 
botli being fouuded| as they usually 


are, upon a contract made on shore, or in 
a port within a country. The remedy of 
the master against the owners is confined 
to an action against them personally in 
the ordinary law courts ; but seamen may 
bring a suit, in which they all may join, 
in the Admiralty court; and they can 
either arrest the ship, or proceed person- 
ally against the owners or the master. 
Foreign seamen may also proceed in that 
court for wages due under the general 
maritime law, but not for those the 
claim to which is founded on the law of 
;ome particular country. In the case of 
British seamen, if the contract be made 
>y deed containing terms and conditioim 
different from those resulting in contem- 
plation of law from an ordinary service, 
the Court of Admiralty, which is con- 
sidered as unfit to construe such instru- 
ments, ceases to have jurisdiction. But 
in order to deprive the Court of Admi- 
ralty of its jurisdiction, the defendants 
ought to show that the special contract is 
in existence. If the court does not allow 
the pica, and cease to entertain the case, 
the Court of Queen’s Bench will grant a 
prohibition. Where the ship itself is 
proceeded against, the claims of the sea- 
men for wages take precedence of all 
others. Proceedings in this court are 
subject to the same limitation of six years 
which applies to other like actions. When 
the action is brought in an ordinary court 
of law, it is conducted according to the 
rules of those courts ; but the master or 
owners of the ship are in all cases of pro- 
ceedings for wages bound to produce the 
contract on which the claim is founded. 
(^^Ahbott On Shippinff.) 

Marine Insurance . — The law of Marine 
Insurance constitutes an important part 
of the general law of shipping. 

A maritime insurance is a contract by 
which one party, who is called the in- 
surer, ill consideration of a premium 
agreed upon, undertakes to make good to 
another, who is called the insured or 
assured, the loss or damage which may 
befal bis ship or goods on their passage 
from one place to another. The instru- 
ment containing such a contract is called, 
in common with instruments for fire or 
life iubunnice, a policy. It is usually not 
under seal, unless the insurers are an 
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iucorporated company. Formerly the 
Koval Exchange Assurance Company 
atott the London Assurance Company 
were the only companies for insuring 
ships, the legislature having given them 
a monopoly as against all except indivi- 
dual insurers. This monopoly has been 
abolished by 5 Geo. TV. c. 114. A great 
proportion of the business connected with 
the shipping insurance of this country 
is transacted at Lloyd’s underwriters* 
establishment in tlie Koyal Exchange, 
London. Insurers are commonly called 
underwriters, from the circumstance of 
their writing at the foot of the policy 
their names and the portion they are 
severally willing to take of the amount 
for which the merchant desires to insure. 

The form of policy usually adopted is 
of antiont origin, and rather obscure in 
its phraseology, but most of its terms 
have acquired a certain moaning from 
judicial interpretation, and it is there- 
fore found convenient to retain them. 

The ordinary form is found in treatises 
Ott the Law of Shipping. 

The conditions of tlie policy may he 
varied according to the particular agree- 
ment between the parties. 

The words in the policy, “ the said ship 
and goods and merchandises shall he 
valued at,** make this a “ valued policy :** 
that is, a policy which enables the mer- 
chant, in case of loss, to recover the stipu- 
lated amount without proof of tlie value 
of the things insured. A policy without 
words expressive of an agreement be- 
tween the parties as to value, is called an 
open policy, and leaves the question of 
value open. 

The subjects of marine insurance are, 
generally speaking, whatever is put in 
risk, as the ship, tackle, provisions, &c., 
cargo, freights, profits, and money lent 
at bottomry or respondentia. As for the 
purpose of stimulating the seaman to ex- 
ert himself to the utmost for the safety of 
the ship, a rale has l)cen established, that 
he is entitled to no wages unless the 
adventure be completed and the ship 
earn freight, so an insurance which would 
nullifj that rule is declared illegal. A 
seaman therefore cannot insure his wages. 

The sufemet matter, of the insurance, 
we ship only, or goods, or i 


freight, must be accurately described, 
and so must the voyage, and the times 
and places at which the risk is to begin 
and end. 

The words “ lost or not lost,'* in the po- 
licy, have the effect of rendering the uii- 
derwritcr liable, lliongh the ship be lost 
before the insurance is entered into, pro- 
vided the loss were not then known to 
the assured* 

Perils (f the sea. signify losses occa- 
sioned by winds and waves, rocks, sands, 
^c. If the ship is run down, this is 
considered a peril of the sea. JeUim 
signifies the voluntary throwing of goods 
or of any part of the ship ovt'rhoard for 
owy justifiable reason, as either to prevent 
their falling into the hands of an enemy, 
or to save tlie rest of the cargo or the 
ship. Barratry denotes any sort of fnuid 
in the master or seaman by wliich the 
owners of the ship or cargo are injured. 
Thus barratry may be eommith'd by run- 
ning away with the ship, by defeating or 
delaying the voyage with a criniiiml in- 
tent, or by doing any act to forfeit the 
insurance. 

The loss or damage in every case is 
ascribed to the proximate cause. Where 
the ship is checked in her rate of sailing | 
by sea-darnage, and in consequence is 1 
overtaken by an enemy and captured, | 
this is considered a loss by capture. 

The memorandum at the foot of the 
policy is inserted to protect the uniler- I 
writer from minute liability in respect et | 
perishable articles, as to which it would 
often he difficult to say whetlier the da- 
mage was occa.sioncd by intrinsic or ex- 
trinsic causes, the indemnity of the under- 
writer extending to the latter descriphon 
of causes only. “ Warranted 
averaye, unless qeueral,** proti*cts tliO un- 
derwriter from making good any dainagc» 
short of a total loss, to the exeeptod ar- 
ticle. A damage to any specific arta’le 
itself is called a particular average. 
neral average, to which tlie exception ni 
the memorandum of the policy 
extend, takes place where part of 
as the mast, or where part of the caig^* 
has been thrown overboard for the coi 
mon benefit, in which case 
the property sacrificed is entitled to 
tribution from all otters who have p 



SHIPS. 


SHIPS. 


L 707 J 


pcrty cTiibarked in the adventure. This 
contribution is called general average. 

The policy will be vitiated by misre- 
presentation or concealment on the part 
of the assured of any fact material to a 
correct estimate of the risk ; and the un- 
derwriter will be discharged from lia- 
l)ility if the ship do not proceed on the 
same voyage with that described, or if 
there be any unnecesssry stopping or de- 
viation. 

(Park, On Murine /nsnrnnee : M‘Cul- 
oclfs ( 'onimereiul JJicl.ionari/, art. ‘ iMa- 
•iiie Insurance.') 

The system of tlui Navigation Act, as 
it is termed, halrits Ibundation during the 
Protectorate; but the Act so called was 
the 12 Cbas, 11. c. 18. This act declared 
that no produce of Asia, Africa, or Aine- 
fiea should be imported into (Ireat Bri- 
tain except in British ships, navigated by 
a Britisii subject, and having at least 
three fourtlis of their crew composed of 
British seamen. It also laid liigher du- 
ties on all goods imporhd from Europe 
than if they were imported in British 
ships. 'Po this act many persons have 
attributed the great growth of British 
shipping. AVheii the American colonics 
iKc tme independent, their ships lost the 
advaiitage uliicli they had when the 
States were colonies, and their .shipping 
was thus placed on the same footing 
as otiier foreign ships. The eomse- 
queiue was that American ships sailing 
to Gre;it. Britain came in ballast, while 
British ships carried merchandize both 
ways. But restriction is a game that two 
parties can play at, and accordingly the 
Bnited States placed Hrifish shipping 
aiider tin* same disadvantages in their 
iwts that American shipping was undei 
tiA British ports. The consequence ol 
this was that British ships sailed to Arne- 
Jaea in ballast when they went to tin 
Bnitc(l States to get a cargo, and Aineri 
ships came to Great Britain iii hullas 
when they wanted a British <’argo. Tht 
^<>nsuinc'r of the foreign produce in lH)tl. 
J^mntries accordingly paid double freight 
or It. This lasted till 18 in, when it wub 
hy treaty between Great Britaii 
the United iStates that the ships ftf thi 
jjspective countries sliould be placed oi 
^ same footing in tlte ports vf Grca 


Britain and the United States, and all the 
iscriminating duties were inulually re- 
3ealed. In 1822, Mr. Wallace, president 
•f the Board of Trade, introduced four 
:)ills, which made other important alter- 
itions. The S Geo. IV. e. 41 repealed 
certain statutes relating to foreign com- 
merce, which were passed before the Na- 
igation Act. 'fhe a Geo. IV. c. 42 
repealed various laws that had been 
massed since the Navigation Act, and also 
hat part of the Navigation Act which 
enacted that goods of the growth, produce, 
or manufacture of Asia, Africa, and Arne- 
ricii should only be imported in British 
:hips, and that no goods of foreign 
growth, production, or manufacture 
should be brought into Great Britain 
from Europe in any foreign ship, except 
Vom the place of tlieir production or 
from the ports from which tlu;y were 
usually brought, and in ships belonging 
to the country of production or accus- 
toincnl shipment. The 3 Geo. I V. c. 43. 
permitted certain goods then enumerated 
to he brought to (ireat Britain from any 
port in Europe in sliips belonging to the 
port of shijmient. The 3 Geo. 1 . c. 44, 
jK?nuitted the importation, subji'ct to cer- 
tain duties, into certain ports, of various 
articles from any foreign country in 
America or port in the West Indies, 
ither in British vessels or in vessels 
belonging to the country or place of ship- 
ment, and such goods might be again 
imported to any other colony or the 
United Kingdom. I'he 3 Geo. IV. c. 45, 
permitted the exportation in British ships 
from any West India colony to any 
foreign port in Europe and Africa, of 
any goods that had been legally imported 
into the colony, or which were of its 
growth or manufaetiiiv ; and it permitted 
the exportation of certain articles, enu- 
merated in the act, in British ships to any 
such colony from any foreign port in Eu- 
rope or Africa. 

in 1823 Prussia retaliated, as the 
ihiitcd States had done, which led Mr. 
lluskisson to propose the passing of what 
are called the Reciprocity Acts, 4 (ico. 
IV . c. 77, and 5 Geo. l\^ c. 1, which em- 
powered 'be king, by order in council, 
to authorize the importation and exporta- 
tion of goods in foreign ships, from thd 
2Z2 
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United Kingdom or from any other of 
his majesty’s dominions, on the same 
terms as in British ships, provided it shall 
first he proved to liis majesty and the 
privy council that the foreign country in 
whose favour such order shall he made 
shall have placed British ships in its ports 
on the same fooling as its own ships. 
Since that time reciprocal treaties of na- 
vigation have been made with the follow- 
ing countries : Prussia, Denmark, Hano- 
ver, Oldenburg, Mecklenburg, Greece?, 
Bremen, Hamburg, Liibeck, States of La 
Platii, Colombia, llollaiid, France, Swe- 
den and Norway, Mexico, Brazil, Aus- 
tria, Russia, and Portugal. I'hat with 
the United States of North America, as 
already observed, dates from 181.5. 

Since the passing of the Reciprocity 
Acts the ship-owners have always cried 
out that those measures have ruined their 
interest. But they cannot possibly have 
injured any body else. On the contrary, 
the consumer has had the advantage of 
merchandize being carried at the cheapest 
rate that competition couUl produce. The 
following facts, however, show that since 
the Reciprocity Acts passed there lias 
l)een an enormous increu.se in British 
shipping — a fact which proves that the 
investment of money in sliips has been at 
least as profitable as in other branches of 
industry. 

BUITISll SmiM’ING. 

Period from 1804 to 1823 midor the Na- 
vigation Act and Bestrietive System. 

'ronnaj^e. 

1804 . . . 2,2u8,570 

182.3 . . . 2,50G,7(i() 

Increase, . 238,190 

or 10 per cent. 

Period from 1823 to 1844 under the Re- 
ciprocity Acts and Free Trade System. 

Tonnaf;<*. 

1823 . . . 2,500,780 

1844 . . . 3,637,231 

Increase, . 1,130,471 

or 45 p(?r cent 

It further appears that the total ton- 
nage of British and foreign ships entered 
inwards and outwards, exchts^e of ships 


in ballast, in the years 1832 and 184.^), i 
as follows : — 

British. 

Tons. 

1832 . . . 3,573,939 

1845 . . . 6,617,110 

Increase 3,043,171 

Foreign. 

Tons. 

1832 . 1,027,380 

1845 . 2,715,675 

Increase 1,688,295 

It has been a.ssertcd ^at this great in 
crease of British ship^ig is caused In 
the numerous voyages of Continental 
passenger-boats, especially of those in tk 
Channel ; but this cannot be so, because 
those vessels clear in ballast and di: 
not carry cargoes, and are therefore not 
included in the foregoing statement. It 
appears then that all parties, both British 
and foreign, have gained by the* Recipro 
city Acts, so far as the mere amount ol 
sliipping is concerned; but the Britisli 
ship-owner has gained most. But w* 
must not forget the advanUiges which tin* 
merchant, manufacturer, and cojisiniicr 
have gained by the cheaper conveyance 
of commodities, which is a necc*ssary eon- 
secpience of competition among carriers. 

A further examination of this import- 
ant subject in all its details shows still 
more conclusively the great advantagesi 
which British shipping and British in- 
dustry have derived from the Recipro- 
city Acts. (Porter, VrotfresH (flhe \atioii, 
sections iii. & iv. p. 1.58 ; an excellent ;u- 
ticle in the ‘ Economist ’ newspaper el 
March, 1846, also reprinted in tk' 
‘League’ new.spaper, Man;h 28, 184(5.) 

Seamen in the Hotjal JVary and 
pressmenf . — It is stated by lUaekSiOnc, 
on the authority of Foster, “that tn'^ 
l)ractice of impn*ssing and granting 
power to the admiralty for tliat pnrpo^-e 
IS of very ancient date, and hath hee'i 
uniformly continued l)y^ a series of pf'-' 
cedents to the present time, wiience if 
concludes it to he a part of the 
law.” As inipressnjent is eifocted . 
the king’s commission, the power 
pressment belongs to the crown, 
rington, in hit * Observations on Abc 
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Statutes,* p. 334, 5th ed., shows that the 
king used once to exercise the power of 
impressing men for the land service also, 
and even for his own private service, as 
in the case of goldsmiths. The legality 
of impressment is fully established, 
though the practice cannot be defended 
even on the ground of the safety of the 
state, until it has been shown that seamen 
for the royal navy cannot be procured by 
other means. The general rule is that all 
seamen are liable to impressment. There 
are several legal decisions as to the ques- 
tion who are seamen, and who may be 
privileged. 

Volunteer seamen are induced to enter 
the royal navy by higher wages; and 
every foreign seaman who shall have 
served in a ship of war, a merchant ship, 
or privateer for two years during a war, 
is thereby naturalized. The 7 & 8 Viet, 
c. 112, s. .32, enacts that overseers of the 
poor, or other persons having the autho- 
rity of overseers of the poor, in and for 
any district, union, parish, township, or 
place in the United Kingdom, may put 
out as an apprentice in the llritish nier- 
<*.hant sea service, any boy who is twelve 
years of agq and of sufficient health and 
strength, with his consent, who, or his 
parent or parents is or are chargeable to 
or maintained by such district, &c., or 
ho shall beg for alms therein: the ap- 
prenticeship is to last till such boy atUfm 
the age of twenty-one years, or shall liave 
served seven years as an apprentite, 
whichever shall first happen. Section .33 
tifthe same act provides for turning over, 
With their consent, of parish apprentices, 
who shall have been Iwund to a service 
<in shore, to the sea-service, to be em- 
plovecl as is provided in tlie case of ap- 
prentices to the sea service under § .32, 
for the period then remaining iinexpired 
^f their apprenticeship. Section .37 pro- 
' that all British ships of the hurden 
^‘ighty tons and upwards, except plea- 
sure-yachts, shall have apprentices in 
proportion to their tonnage, as in this 
section provided; all which apprentices 
at the time of being bound to British 
subjects be above twelve and under seven- 
eeu years of age, and be duly bound for 
wST, at least. Section .50 provides, 
that nothing in this Act, or in any 


agreement contained, shall prevent any 
seaman or person belonging to any ship 
or vessel whatever from entering or being 
received into the naval service of her ma- 
jesty, nor shall any such entry be deemed 
a desertion from the ship or vessel, nor 
shall such seaman or other person thereby 
incur any penalty or forfeiture whatsoever 
either of wages, clothes, or effects, or 
other matter or thing."’ 

The commerce of Great Britain gives 
regular employment to a vast body of 
seamen, and the habits and occupation 
of a large number of people on the sea- 
coast give them a relish and a capacity 
for sea service. With the great increase 
of the commercial navy of Great Britain, 
which has taken place of late years, and 
the prospect of still greater increase of 
commerce by the restrictions on trade 
being removed, we may always reckon 
on a sufficient number of seamen in the 
commercial navy to make up the defi- 
ciency in the royal navy in case of a 
sudden war. The apprenticesliip system 
also is well devised to keep up a regu- 
lar supply of young seamen. It is pro- 
bable that ten or twenty thousand men 
might be at once drawn from the com- 
mercial navy for the royal navy on any 
emergency by offering them better wages, 
and thus the necessity of impressment 
might be removed. The amount of in- 
convenience that may be sustained by the 
merchant service by the withdrawal of a 
great number of seamen at once, is the 
same, whether the seamen are impressed 
or go as volunteers'; but to the incoiive- 
iiieiice arising from the actual withdrawal 
of seamen by impressment must be added 
the loss and inconvenience to the mer- 
chant service which may arise from sea- 
men keeping out of the way in order to 
avoid being impressed. 

SHI UK, from the Saxon schyran, to 
divide (whence also to shear), is the name 
of districts into which the whole of Great 
Britain and Ireland is divided. The word 
shire is in most cases equivalent to county, 
a name often substituted for it in Great 
Britain, and always in Ireland. The 
origin of this distribution of the country 
cannot I ascertained. In England it 
has been customary to attribute it to 
Alfred, upon the authority of a passage 
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iu Ingulphus, the monk of Croyland, who 
wrote about a century and a half after 
the reign of that king. Asser however, 
the biographer of Alfred, does not men- 
tion this most important fact ; and, in 
truth, shires W(?re certainly known Iwifore 
Alfred’s time. Sir iF'rancis Palgravc 
shows them to be identical, in many cases, 
with Saxon states; thus Kent, Sussex, 
Essex, Norfolk, Sulfolk, Middlesex, and 
Surrey were antient kingdoms : Lincoln- 
shire, under the name of Lindesse, was 
an independent state, and WoreestcEsliire 
(Huiccus) was the jurisdiction of the 
bishop of Worccst(T. Another class of 
shires were formed out of largt* divisions, 
either for the sake of more easy manage- 
ment when the population of the par- 
ticular district had increased, or for the 
sake of giving territory to an earl. York- 
shire was part of the kingdom of Deira, 
and Derbyshire of Mercia. Lancashire 
was made a county subsequently to the* 
Conquest. On the other hand, some 
shires liave merged in others : Winchel- 
combeshire is a part of Gloucestershire; 
and in the act for abolishing the palatine 
jurisdiction of the bishop of Durham (b 
and 7 VVilliam IV., c. 19, s. 1) no less 
than live shires are mentioned, vi/. Craik- 
shire, Bedlingtonshire, Norhamshire, 
Allertonshire, and Islandshirc, wliich have 
long ceased to possess, if indeed they ever 
had, separate jurisdictions. 

The uses of the division into shires 
may be learnt by an emiineratioii of the 
principal officers in each : 1, the lord 
lieutenant, to wliom Is entrusted its mi- 
lifciry array | liOUi) Likutk.vantJ ; 2, 
the enstos rotulorum, or keeptn* of the 
rolls or archives of the county [CrsTos 
Ro'riJLORUMj, such as the county court 
rolls— this officer is appointed by letters- 
patent under the great seal, and is now 
always identical with the Jord-lieutenant, 
except in counties of cities, where the 
high steward is usually custos rotulorum ; 
3, th(‘ sheriff, or, as he is often called, 
the high sheriff’ [Shkhifi’i; 4, the re- 
ceiver-general of taxes, who is aj)poiuted 
by th<* crovm, and accounts to it for the 
taxes levied within his district — lie also 
receive# the county rates, and disburses 
aa Ac magistrates in quarter ses- 
aiopffrOr a$ any other competent authority, 


direct ; .5, the coroner [Coroner] ; 6, 
the justices of the peace, whose com- 
mission extends only.to their own county, 
and who, assembled in sessions, have 
jurisdiction over many offences, and con- 
Irol over tlie county funds [Sessions] ; 
7, the under-sheritf, who is appointed 
by and performs nearly all the dutii s of 
sherilf; and 8, the clerk of the peace, 
an officer (almost always an attorney) 
appointed by the custos rotiilorinii, 
whose duty it is to file and pnxlnec re- 
cognizances, returning them, wlien for- 
j feited, to the sherilf to be levied [ lirxoo- 
NiZANci:]: he likewise prepares or files 
indictments to be tried at the sessions or 
assizes, and in general acts as tlu* oificer 
of the justices in quarter-sessions. To 
this list of olRcers may be added tin; 
knights of the shire, or represeiitativi*s 
of tlu* county in parliament. 

(\)unty nites are as.sessm<‘iits made hy 
the justices in quarter-sessions assemliled, 
according to estimates laid before tliein. 
[CoKNTY Kate.] 

The judicial tribunals in each county 
arc the assize court [AssizeJ ; tlu' county- 
court, ])rcsided over by the sherilf, and, • 
until Magna Charta, a court of record; 
tlie hundred courts, and courUs-b.‘et. 
[Courts Leet.] 

The principal subdivision in a county 
is the hundred, a district which in its 
origin bore relation rather to the jiopii- 
lation than to any uniform geographical 
limits. Mr. Hallam considers it to have 
been a district iiihahitcd by free 
families, and that a difl'erent system pre>- 
vailed in the northern from that of the 
southern counties; in proof of wliicli he 
contra.sts Sussex, which contains Ilf) hun- 
dreds, and Dors(!tshire, which contt’ins 
43, with Yorkshire, whicli contains only 
20, and Lancashire, only 0. Ju the 
counties north of the Trent, and espei'ially 
in Scotland, this subdivision is oftea 
called a wapentake. Kent is divided into 
five lathes, which arc subdivided into 
hundreds. That the division into hun- 
dreds was known among the (hTiuans, 
even in the time of the Roman iuva.sion, 
is inferred, hut improperly, from two 
pas.sages in Tacitus (‘ J)c Mor. 

“ex omui juventute delectos ante acie 
locaut — Defiuitur etnumerus; ccnte^n e 
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iingulis pagis sunt.” And again, ** Cen- 
eni singulis (principibus) adsunt ex plebe 
■oniites, consilium siimil et auctoritas.” 
‘jVihil ni.si annaii agunt;” and hence 
spelinan infers the identity of the wapen^ 
iicJi, or military array (taking of weapons) 
Liid the hundred' court. Sir Francis 
?algrave says that the burgh w<is only 
lie enclosed and fortified resort, the 
tockade of the inhabitants of the hundred. 
The subdivision of the hundred was the 
itliing, composed, as it is alleged, of ten 
ree families, and having for an officer 
he tithing man, a head constable. 

Whether in the barbarous times to 
Aliich it is attributed, so elaborate a 
ysteni as we have sketched could have 
irevailed, is at least most doubtful ; but 
:lic Iheoi'y is that somewhere about the 
liiue of Edgar (a.u. 950), the county was 
iividcd into tithings, of which tw’elve 
made a hundred — for the Saxon hundred 
meant 1:^0, and hence perhaps the fre- 
pient use of the number 12 in our legal 
[irocesses. These hundreds were pre- 
sided over by their decanus, oi' head- 
borough, or hundred-man, and were re- 
preseiiti'd in the shiremote; and this 
iggrcfrate body, the shire, presided over 
by its earl and bishop or sheriff, con- 
ducted its own internal affairs. 

Tliere are three oounties-pulatiiie, the 
carl of which liad within his shire all 
die fiscal and judicial powers of the 
crown (ffiester, created by Williuin the 
Eoiujuerty ; the duchy of Lancaster, 
JTeated by Edward III. — these two have 
been long annexed to the crown ; and 
Durham, heretofore governed by the 
bisiiop, hut annexed to the crown by 
S'tatute ill In the latter year, a 

part of the see of Ely, which liad been 
a royal franchise, was anm!xed to the 
crown, as llcxhamshirc in Northun»ber- 
been in the reign of Filizabetli. 
SIGN-MANUAL means, in its widest 
^cuse, the signature or mark made by a 
Person upon any legal instrument to show' 
'^^/^“currence in it. Hefore the art of 
uting was so commonly pvaclised as it 
dbe sign-manual or signature was 
of ^11 » ^ attested either by the seal 
conhiining his armorial 
vjp ky the signature of . aother 

^ declaring to whom the rwlit 


belonged. The latter indeed is still 
the practice with persons who cannot 
write. 

Sign-manual now', however, is used to 
denote the signature of a reigning prince. 
It is usually in this country the prince's 
name, or its initial letter, with the initial 
of his styhi or title in Latin. Thus the 
sign-manual of George 1 V., when prince 
regent, was George P. U., or G. P. K.; 
that of the present queen is Victoria R., 
or V. K. 

The royal sign-manual is usually placed 
at the top left-liand corner of the instru- 
ment, together with the pri''y seal; and 
it is requisite in all cases where the privy 
seal and afterwards the great seal are 
used. The sign-manual must be counter- 
signed by a principal secretary of state, or 
by the lords of the treasury, when at- 
tached to a grant or warrant, and it must 
also he accompanied by the signet or 
privy .seal. Put where the sign-manual 
only directs that another act shall be 
done, us for letters-patent to bo made, it 
must be countersigned by some person, 
though not necessarily by these great 
officers of state. The authenticity of the 
.sign manual is admitted in courts of law 
upon production of the instrument to 
which it is attached. (Comyns’s J)iyest,^ 

SIMONY. [Bknkfick, p. tSr>l.] 

SIMPLE CONTRACT debts are 
those which are contracted without any 
engagement under the seal of the debtor 
or of his ancestor [DkedJ, and w hich are 
not of record by any judgment of a court. 
Money due for goods bought by the debtor 
is the most usual of simple contract dclAs; 
and the declaration against a defendant, 
in an action for goods sold, usually 
alleges that the defendant undertook (or 
contracted) to pay the i)laintilf the sum 
due. Simple contract debts are the last 
which are payable out of a deceased per- 
son’s estate, when the assets are iusuf- 
ffeieut. 

SINECURE BENEFICE. [Bene- 
iir.K, p. 341.] 

SINKING FUND. [National 
Dkiit.] 

SLAND^^'R consists in the malicious 
speaking of such words as render the 
party who .speaks them in the hearing of 
0'th<-^rs liable to an action at the suit of 
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the party to wlioni they apply. The 
mere speaking of the defamatory words 
instead of the writing of them is that 
which constitutes the difference between 
Libel and Slander. [IjIBEL.] 

Slander is of two kinds : one, which is 
actionable, as necessarily importing some 
general damage to the party who is slan- 
dered f the other, which is only actionable 
where it has actually caused some special 
damage. The first kind includes all such 
words as impute to a party the commis- 
sion of some crime or misdemeanour for 
which he might legally he convicted and 
suffer punishment, as where one asserts 
that another has committed treason, or 
felony, or perjurj’. It also includes such 
words spoken of a party, with reference 
to his office, profession, or trade, as im- 
pute to him malpractice, incompetence, or 
bankruptcy; as of a magistrate, that he*is 
partial, or corrupt ; of a clergyman, that 
“he preaches lies in the pulpit;” of a 
barrister, that “ he is a dunce, and will 
get nothing by the law' ;” and so on : or 
that tend to the disherison of a party, as 
where it is said of one who holds lands 
hy descent, that he is illegitimate. Where 
a party is in possession of lands which he 
desires to sell, he may maintain an action 
against any one who slanders his title to 
the lauds ; as by stating that he is not the 
owner. With respect to the second kind 
of slander, the law will not allow damage 
to he inferred from words which are not 
ill themselves actionable, even although 
the words are untrue aud spoken mali- 
ciously. But if, in consequence of such 
words being so spoken, a party has ac- 
tually sustained some injury, lie may 
maintain an action of .slander against the 
person wlio has uttered them. In such 
case the injury must he some certain 
actual loss, and it must also arise as a 
natural and lawful consequence of .speak- 
ing the words. No unlawful act doue by 
a third person, although he really, was 
moved to do it by the words spoken, is 
such an injury as a party can recover for 
in this action. Thus, the loss of the so- 
ciety and entertainment of friends, of an 
appoinuiippt to some office, the breach of 
a ffiarrito engagement caused by the 
sknderers statement, are injuries for 
which a party may recover damages. ■ 


But he can jjave no action because in con- 
sequence of such statement certain per- 
sons, to use an illustration of Lord Kllen- 
borough’s, “have thrown him into a 
horsc^pond by way of punishment for his 
supposed transgression.” 

With respect to both* kinds of slaiuler, 
it is immaterial iu what way the charge 
is conveyed, whether by direct statement, 
or obliquely, as by question, epithet, or 
exclamation. But the actual words used 
must ho stated in the declaration, and 
upon the failure to prove them as stated, 
the plaiiitilf will be nonsuited at the 
trial ; it is not sufficient to state the 
meaning and inference of the words. 
They will be interpreted in the sense in 
which they are commonly used, but 
where they are susceptible of two mean- 
ings, one innocent, the other defamatory, 
the innocent interpretation is to be pre- 
ferred. Where words are equivocal either 
in their meaning or their application, a 
parentheticiil explanation may be inserted 
in the declaration. This is called an 
inueiido. It may be employed to explain 
and define, but not to enlarge or alter, the 
meaning or applieation of the words 
.spoken. The declaration must state the 
publication of the words, that is, that they 
were spoken in the hearing of others, and 
spoken maliciously. Two cannot join in 
bringing one action of slander, except in 
the ctise of husband and wife, or of part- 
ners for an injury doue to their joint 
trade; nor can an action he brought 
against two, except a husband aud wife, 
where slanderous words have been ^pokeu 
by the wife. Where the knowledge of 
extraiK'ous facts is necessary to show the 
application of the slander, these should 
be stated in the introductory part of the 
declaration. , ^ 

In answer to an action of slander the 
defendant may plead that the words 
spoken were true, or that they wer 
spoken in the course of a trial in a cour 
of justice, and were pertinent to the case , 
or formed the subject of a confiden i' 
communication, as where a party on ap 
plication bondjide states what he behc > 
to be tnie relative to the character o 
servant, or makes known facts merely wr 
the purpose of honestly warning . 
in whom he is interested. (Com., 
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< Action on the case for Defamation,* D. 

SLAVERY, SLAVE 
TRADE. The word slavery has various 
acceptations, but its complete meaning 
is the condition of an individual who is 
tlie property of another or others. ^ Such 
was tl)e condition of the “ servi,** or 
slaves among the Romans and Greeks; 
such is still that of the slaves in Eastern 
countries, and that of the negro slaves 
ill many parts of Africa and America. 
A mitigated form of this condition exists 
ill the case of the serfs in Russia and 
Poland, and of a similar class in In- 
dia and some other parts of Asia. The 
Russian and Polish serf is bound to the 
soil on which he is born ; he may be sold 
or let with it, but cannot be sold away 
from it without his consent ; he is obliged 
:o work three or four days a-week for his 
mister, who allows him a piece of land, 
which he cultivates. He can marry, and 
his wife and children are under his au- 
thority till they are of age. He can be- 
<picath his chattels and savings at his 
death. His life is protected by the law. 
Tlie slave of the Greek and Roman na- 
tions had none of these advantages, any 
more tiiau the negro slave of our own 
times; he was bought and sold in the 
market, and was transferred at his owner’s 
pleasure ; he could acquire no property ; 
all that he had wtis his inasuT’s ; all the 
produce of his labour belonged to bis 
master, who could inflict corporeal pu- 
nishment upon him ; he could not many ; 
and if he cohabited with a woman, he 
wiild be separated from her and his chil- 
^ir'ui at any time, and the woman and 
children sold. The distinction therefore 
between the slave and the serf is essen- 
tial. The villeins (villani) of the middle 
Sjftes Were a kind of serfs, but their condi- 
tion seems to have varied considerably 
imeording to times and localities. In the 
I Present article wo treat only of the real 
s ave of autient and modern tii ies. 

slavery, properly so called, appears to 
jaye been, from the earliest ages, the coii- 
i of a large proportion of mankind 
almost every comitr} , until times com- 
recent, when it has Ixjeii gra- 
i .vf • iy all Christian states, at 

Ja Europe. The condition of slavery 


constitutes one great difference between 
antient and modern society. Slavery ex- 
isted among the Jews : it existed before 
Moses, in the time of the Patriarchs ; and 
it existed, and still continues to exist, in 
many parts of Asia. The “ servants 
mentioned in Scripture history were mostly 
slaves : they were strangers, either taken 
prisoners in war or purchased from the 
neighbouring nations. They and their 
oft’spring were the property of their mas- 
ters, who could sell them, and inflict upon 
them corporeal punishment, and even in 
some cases could put them to death. But 
the Hebrews had also slaves of their own 
nation. These were men who sold them- 
selves through poverty, or they were in- 
solvent debtors, or men who had com- 
mitted a theft, and had not the means of 
making restitution as required by the law, 
which w as to double the amount, and in 
some cases much more. ( £lro(/. xxii.) Not 
only the person of the debtor was liable to 
the claims of the creditor, hut his right 
extended also to the debtor’s wife and chil- 
dren. Moses regulated the condition of 
slavery. He drew a wide distinction be- 
tw'een the alien slave and the native ser- 
vant. The latter could not be a perpetual 
bondman, hut might be redeemed; and 
if not redeemed, he became free on the 
completion of the seventh year of iiis ser- 
vitude. Again, every fifty years the ju- 
bilee caused a general emancipation of all 
native servants. 

The sources of the supply of slaves 
have been the same both in antient and 
modern times. In antient times all pri- 
soners were reduced to slavery, being 
either distributed among the officers and 
men of the conquering army, or sold. 
When the earl^ Aiolian and Ionian 
coloni(*s settled in tlie islands of the 
yEgean Sea, and on the coast of Asia Minor, 
it was a frequent practice with them to 
kill the adult males of the aboriginal po- 
pulation, and to keep the women and 
children. As, however, dealing in slaves 
became a profitalile trade, tlie vanquished, 
instead of being killed, were sold, and 
this was so far an improvement. Another 
source of slavery was the practice of kid- 
napping men and women, especially 
young ptTSOus, who were seized on the 
coast, or enticed on hoard by the cretri 
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of piratical vessels. The Phcenicians, 
and the Etruscans or Tyrrhenians, liad 
the character of being men-stealers ; and 
also the Cretans, Cilicians, Rhodians, 
and other maritime states. Another 
source was, sale of men, either by them- 
selves through poverty and distress, or by 
their relatives and superiors, as is done 
now by the petty African chiefs, who sell 
not only their prisoners, but their own 
subjects, and even their children, to the 
slave-dealers. Honxlotus (v. 6) states 
that some of the Thracian tribes sold 
their children to foreign dealers. 

Among the Greeks slavery existed 
from the heroic times, and the purchase 
and use of slaves are repeatedly men- 
tioned by Homer. 'I'he labours of hus- 
bandry were performed in some instances 
by poor freemen for hire, but in most 
places, especially in the Doric states, by 
a class of bondmen, the descendants of the 
older inhabitants of the country, resem- 
bling the serfs of the middle ages, who 
lived upon and cultivated the lamls which 
the conquering race had appropriated to 
themselves; they paid a rent to the re- 
spective proprietors, whom they also at- 
tended in war. 'Lhey could not be put to 
death without trial, nor be sold out of 
the country, nor separated from their 
families; they could ac([uire property, 
and were often richer than their masters. 
Such were the Clarotie of Octe, the 
Peiiestm of Thessaly Proper, ami the 
Helots of Sparta, who must not be con- 
founded with the Pericrei, or country 
inhabitants of Laconica in general, who 
were political subjects of the Doric com- 
munity of Sparta, without however being 
bondmen. In the colonics of the Dorians 
beyond the limits of A'cece, the condi- 
tion of the conquered natives was often 
more degraded than that of the bondmen 
of the parent states, because the former 
were not Greeks, but barbarians, and they 
were reduced to the condition of slaves. 
Such was the case of the Kallirioi or 
Kuliikiirioi of Syracuse, and of the native 
Bithynians at jlyzuiitium. At Heraclea 
in Pon‘us, the Mariandyni submitted to 
the Greeks on condition that they should 
not be scM beyond the borders, and that 
they phould pay a fixed tribute to the 
ruling race. 


The Doric states of Greece had few 
purchased slaves, but Athens, Corinth, 
and other commercial states had a large 
number, who were mostly natives of bar- 
barous countries. The slave population 
in Attica has been variously estimated as 
to numbers, and it varied of course con- 
siderably at ditferent periods ; but it ap- 
pears that in Athens, at least in the time 
of its greatest power, they were much 
more numerous than the freemen. From 
a fnigment of Hyperides preserved hy 
SuidjLs aTre^7j(f)ia‘aTo)t the iiumlxT of 
slaves appears to have been at one time 
1 oO/lOO, who were employed in the fields 
and mines of Attica alone. Fiven the 
poorer citizens had a slave for their 
household affairs. The wealthier citizens 
had as many as fifty slaves to each family 
and some had more. We read of philo- 
sophers keeping ten slaves. There were 
private slaves belonging to famllu'S, and 
public slaves belonging to the coinimiuity 
or state. The latter \vere employed on 
board the fleet, in the docks and arsenal, 
and in the construction of publii* build- 
ings and roads. At the sea light of 
Argintisa* there were many slaves sei*viny 
ill the Athenian licet, and they were 
onuinoipated after the battle. Again, at 
Cheroiuea the Athenians grant(.*d liberty 
to their slaves who serv'od in the army. 

Slaves were dealt witli like any other 
property : they worked either on their 
mast(*r’s account or on their own, in wliioh 
latter case they paid a certain sum to 
their muster; or they were let out on 
hire as servants or workmen, or sent to 
serve in the navy of the state, tlie muster 
receiving payment for their services. 
jMines were worked by slaves, some o 
wliom belonged to tlie lessees of the mine, 
and the rest were hired from the gTca 
slave proprietors, to whom tlie lessees ptn 
a rent of so much a head, besides pro- 
viding for the maintenance of the siav^ 
which was no great matter. 1 
worked ill chains, and many ^ 
died from the effect of the 
atmosphere. Nicias the eldm* luid 
slaves ill the mines of Laurium ; o i 
had several hundreds, whom they < 
the contractors for an obolus 
At one time the raining slaves or j . 
murdered their guards, took possess 
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\ie fortifications of Sunium, and ravaged 
le surrounding country. (Fragment of 
osidoiiius’s Continuation of Polybius; 

X llocckli’s Pnhlic Economy of Athens, 

, i.) The thirty two or thirty-three 
•on-workers or sword-cutlers of Deinos- 
leiies annually produced a net profit of 
ilrty iniiue. their purchase value being 
iniiiic; whilst his twenty chair- 
lakers, v hose value was estimated at 40 
liuie, brought in a net profit of 12 minai. 
Oeniosthenes Ayainst Aphohus, i.) 

The antients were so habituated to the 
ght of slavtuy, that none of the Greek 
hilosophers make any objection to its 
idstence. Plato, in liis ‘ Perfect State,* 
I'sires only that no Greeks should be 
lade slaves. 

The Ktruscans and other antient 
taliaii nations liad slaves, as is proved 
r those of Vulsinii revolting against 
i(?ir masters, and by the tradition that 
le Hruttii were runaway slaves of the 
.uciiuians. The Canipanians had both 
ayes and gladiators previous to the 
toman con(iuest. But the Romans by 
iieir system of continual wav caused an 
normoiis intlux of slaves into Italy, 
diere the slave population at last nearly 
iporsedi.d the free labourers. I 

The Koinan system of slavery had j 
t'f iiliarities which distinguished it from 
»at of Greece. The Greeks considered 
lavery to be founded on permanent di- 
cTsities in the races of men. (Aristotle, 
Vh/., i. .0.) Tlu? Romans admitted in 
riiiciple that all men w'ere originally 
{Insiit,, i., tit. ii.) by natural law 
j^ire natiirali), and they ascribed the 
^)wer of masters over their slaves en- 
to the will of society, to the “jus 
,<^ntium/* if the slaves Avere captives 
^ 7 whom the coiKpierors, in- 

of killing them, as they might have 
spared for the purpose? of selling 
civile,” Avhen a man 
uU ago sold himself. It was a rule of 
^onian law that the otlspring • f a slave 
the condition of the 
Id* 'h) Emancipation 
iiiore frequent at Rume than in 
emancipated slave became a 
L but whether he be- 

tediti^- citizen, a Latiinw. or a 

r cius, depended on circumstances. 


If the manumitted slave was above thirty 
years of age, if he was the Qiiiritariau 
property of his nianumittor, and if ho 
was inaiiuinittcd in due form, he became 
a Roman citizen. (Gains, i. 17.) At 
Athens, on the contrary, emancipation, 
from the dominion of the ma*jtcr was sel- 
dom followed by the privileges of citizen- 
ship even to a limited extent, and these 
privileges could only he conferred by 
public authority. It is true, that at Rome, 
under the empire, from the enactment of 
the Jx*x Aelia Sentia, passed in the time 
of Augustus, there were restrictions, in 
point of numl)er, upon the master s power 
of freeing his bondmen and raising them 
to the rank of Roman citizens; still in 
every age there was a prospect to the 
slave of being able to obtain his freedom* 
Slaves w ere not considered members of 
the community : they had no rights, and 
were in most respects considered as things 
or chattels. They could neither sue nor 
be sued. When an alleged slave claimed 
his freedom on the plea of unjust deten- 
tion, h? was obliged to have a free pro- 
tector to sue for him, until Justinian 
{('ode. vii., tit. 1. 7, “ l)e adsertioiie tol- 
lenda”) dispensed wdth that formality. 
v^Iavos bad no oonnubiiim, that is, they 
could not contract a Ryman marriage; 
their union with a person of their own 
rank was styled eontnbernium ; and even 
the Christian church for several centuries 
did not declare the validity of slave mar- 
riages. At last the emperor Basil ins al- 
lowed slaves to marry and receive the 
blessing of the priest, and Alexius Com- 
nenus renewed the permission. As slaves 
had no connubium, they had not the pa- 
rental power (patria potestas) over their 
ofi’spring. no ties of blood w'ore n'cognised 
among them, except with resj>eet to incest 
and parricide, which were considered as 
crimes by the law of nature. Though 
slaves were incapable of holding property 
they w’ere not incapacitated tiom acipiir- 
ing property, hut Avhat they did acquire 
Udonged to their masters. They were 
all<»wed to enjoy property as their own, 
“ pec?uliuin,** consisting sometimes of other 
slaves, hut they held it only by permission, 
and any Icgm proceeding's connected with 
it could only be conducted in the name 
of the master, who was the only legal 
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proprietor. Until the latter period of the 
republic, slaves and even freedmen were 
not admitted into the ranks of the army. 
In cases of urgent public danger, such as 
after the defeat of Cannsc, slaves were 
purchased by the state and sent to the 
army, and if they behaved well, they 
were emancipated. (Livy, xxii. 57, and 
xxiv. 14-lG.) 

They were not, however, denied the rites 
of burial, and numerous inscriptions attest 
that monuments were often erectetl to the 
memory of deceased slaves by their mas- 
ters, their fellows, or friends, some of 
which bear the letters 1). M., “Diis 
Manibus.” Slaves were often buried in 
the family burying-place of their mas- 
ters. The “ sepulchretum *’ or burial- 
vault of the slaves and freedmen of Au- 
gustus and his wife Livia, discovered in 
172G near the Via Appia^ and which has 
been illustrated by Biauchini and Gori, 
and another in the same neighbourhood 
also belonging to tlie household of the 
early Ciesars, and containing at least dOOO 
urns with numerous inscriptions, which 
have been illustrated by Fabretti, throw 
much light upon the condition and do- 
mestic habits of Roman slaves in the ser- 
vice of great fiimilies. 

With regard to the classification and 
occupations of slaves, the first division 
was into public and private. Public slaves 
were those which belonged to the state or 
to public bodies, such as provinces, mu- 
nicipin, collegia, deciiriir, &c., or to the 
emperor in his sovereign capacity, and 
employed in public duties, and not at- 
tached to his household or private estate. 
Public slaves were either derived from 
the share of captives taken in war which 
was reserved for the community or state, 
or were acquired by purchase and other 
civil process. Public slaves of an inferior 
description were engaged as rowers on 
board the fleet, or in the construction and 
repair of roads and national buildings. 
Those of a superior description were em- 
ployed as keepers of public buildings, 
prisons, and other property of the state, 
or to attend magistrates, priests, and other 
public officers, as w^atchmen, lictors, exe- 
cutioners, watermen, scavengers, &c. 

Private slaves were generally distri- 
buted into ‘urban and rustic ; the former 


served in the town houses, and the others 
in the country. Long lists of the different 
duties performed by slaves of each class 
are given by Pignorius, ‘ De Servis et 
eoriim apud Veteres Ministeriis,* Amster* 
dam, 1674; Popma, ‘De Operis Servo- 
rum,* ibid., 1672 ; and Blair, ‘ An Inquiry 
into the State of Slavery amougst the 
Romans,’ Edinburgh, 1833, which is a 
very useful little book. For all the ne- 
cessities of domestic life, agriculture, and 
handicraft, and for all the imaginalde 
luxuries of a refined and licentious people, 
there was a corresponding denomination 
of slaves. Large sums were occasionally 
paid for slaves of certain peculiar kinds, 
some of which we should consider tlic 
least useful. Eunuchs were always very 
dear; the practice of emasculating boys 
was borrowed by the Romans from the 
Asiatics, among whom it was a tracks as 
early as the time of Herodotus (viii. 105): 
it continued to the time of Domitian, who 
forbade it ; hut eunuchs continued to lx- 
imported from the East. A “ morio,” or 
fool, was sometimes sold for 20,01)0 iium* 
mi, or about 160 pounds. Dwarfs and 
giants were also in great request. Marcus 
Antonius paid for a pair of handsome 
youths 200 sestertia, or 1600 pounds. 
Actors and actresses and dancers sold 
very dear, as well as femalcjs of great per- 
sonal attractions, who were likely to bring 
in great gains to their owners by prosti- 
tution. A good cook was valued at four 
talents, or 772 pounds. Medical men. 
grammarians, amanuenses, aiiagnosta*, or 
readers, and short-hand writers, w'orc 
considerable request. With regard ti> 
ordinary slaves, the price varied from 
fifty to twenty pounds, according to their 
alnlities and other circumstances. Alur 
a victorious campaign, when thousands of 
captives were sold at once on the spot for 
the purpose of prize-money, to the slave- 
dealers who followed the armies, the pricv 
sank very low. Thus in the camp ot 
Liicullus ill Pontus (Plutarch, Laculhis^ 
c. 14) slaves were sold for four drachm®, 
or two shillings and sevenpence, a head ; 
but the same slaves, if brought to the Ro* 
man market, would fetch a much kigocr 

price. Home-born slaves, distinguished hy 
the name of “ vemae,'* in contradistinction 

to “ servi empti,” or “ venalcs/' or 
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ported slaves, were generally treated with 
greater indulgence by tlieir masters in 
whose families they had been brought 
up ; and they generally were considered 
of inferior value to the imported slaves, 
being considered as spoilt and trouble- 
some. The number of slaves born in 
Koman families appears at all times to 
have been Air inferior to that of the im- 
ported slaves. In general the propagation 
of slaves was not much encouraged by 
masters, many of whom considered slave* 
born at home to cost more than those who 
were imported. 

There was a brisk trade in slaves 
carried on from the coasts of Africa, the 
Euxine, Syria, and Asia Minor. The 
island of Delos was at one time a great 
mart for slaves, who were imported thi- 
ther by the Cilician pirates. (Strabo, 
p. G(i8, Casaub.) The Illyrians procured 
numerous slaves for the Italian market, 
whom they bought or stole from the bar- 
barous tribes in their neighbourhood. 
But the chief supply of slav<.‘s was derived 
from Asia and Africa. In most coun- 
tries it was customary for indigent pa- 
rents to sell their children to slave-dealers. 
Criminals were also in certain cases con- 
demned to slavery, like the galley-slaves 
of our own times. 

Both law and custom forbade prisoners 
taken in civil wars, especially in Italy, 
to be dealt with as slaves; and this was 
perhaps one reason of the wholesale 
massacres of captives by Sulla and the 
Triumviri. In the war between the 
♦party of Otlio and Vitellius, Antonins, 
^ho commanded the army of the latter, 
having take Cremona, ordered that none 

the e^jptives should be detained, upon 
which the soldiers began to kill those 
who were not privately ransomed by 
their friends. 

the later periwl of the empire free- 

persons of low condition w ere glad 
1<> secure a subsistence by labour on 
“ic estates of the great landowners, to 
Which, after a continued residence for 
tliirty years, they and their families be- 
<^anie bound by a tacit agreement under 
dic name of Coloni, Bustlei, Adscrip- 

k-’ phrase “servi terrae,*' 

yhich is applied to them, shvnvs their 
connection with the soil. They could 


marry, which slaves could not. Though 
they bear a considerable resemblance to 
the serfs and villeins (villaiii) of the 
middle ages, yet there are some import- 
ant points of difference and there is no 
evidence of any historical connection be- 
tween the Coloni and Villaiii. The sub- 
ject of the Coloni is discussed by Savigny, 
Ueher den liOmischen Coloimt ; Zeit- 
schriftfiir GeschieJd. llechtsmasenschajty 
voL vi. 

The customary allowance of food for 
ft slave appears to have been four lloinan 
bushels, “ modii,” of corn, mostly “ far,” 
per month for country slaves, and one 
iloman libra or pound daily for those in 
town. Salt and oil were occasionally 
allowed, as well as w^eak wine. Neither 
meat nor vegetables formed part of their 
regular allow'ance ; but they got, accord- 
ing to seasons, fruit, such as figs, olives, 
apples, pears, &c. (Cato, Columella, and 
Varro.) Labourers and artizans in the 
country were shut up at night in a house 
(“ergastulum”), in which each slave ap- 
pears to have had a separate cell. Males 
were kept apart from females, excepting 
those whom the master allowed to form 
temporary connections. Columella ad- 
verts to some distinction between the 
ergastulmn for ordinary labourers and 
that for ill-behaved slaves, which latter 
was in fact a prison, often under ground ; 
but generally speaking the ergastula in 
the later times of the republic and under 
the empire appear to have been no better 
than prisons in which freemen were 
sometimes conAned after being kidnapped. 
The men often worked in chains. The 
overseers of farms and herdsmen had 
separate cabins allott(‘d to them. Slaves 
enjoyed relaxation from toil on certain 
festivities, such as the Saturnalia. 

The number of slavt-s possessed by the 
wealthy Romans was enormous. Some 
individuals arc said to have possessed 
1(),0()(» slaves. Scaiirus })osscssed above 
4000 domestic and as many rustic slaves. 
In the reign of Augustus, a freedman 
who had sustained great losses during 
the civil wars left -llKi slaves, besides 
other propert} 

A master had, as a pneral nde, tlie 

E ower of mr lumitting bis slave, and th* 

e could effect in several forms, by Viu- 
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dicta, Census, or by Testanientum. The 
Lex Aelia Sentia, as already mentioned, 
laid various restrictions on manuniission. 
Among other things it. ])revented persons 
under twenty years of age from manu- 
mitting a slave except by the Vindicta, 
and with the approbation of the (Joii- 
silium, which at Rome consisted of live 
senators and live Homan eejuites of legal 
age (piiberes), and in the provinces con- 
sisted of twenty reeuperatores, who were 
Homan citizens. (Gains), i. 20, ;i8.) The 
Lex Aelia Sentia also made all manumis- 
sions void which were effected to cheat cre- 
ditors or defraud patrons of their rights. 
The liCX Furia Caninia. which was passed 
about A.D. 7, limited the whole number 
of slaves who could be manumitted by 
testament to 100, and when a man had 
fewer than .OOO slaves, it determined by 
a scale the number that he could 
manumit. This J.ex only applied to 
manumission by testament. (Gains, i. 
42,tS£C.) 

In the earlier ages of the Republic, 
slaves were not v(?ry iiunuToiis, and were 
chicHy employed in household offices or as 
mechanics in the towns. Rut after the con- 
quests of Rome spread beyond the limits of 
Italy the influx of captives was so great, 
and their price fell so low, that they were 
looked upon a.s a cln^ap and easily renewed 
commodity, and treated as such. The 
condition of the Roman slave, generally 
speaking, became worse in the later ages 
of the republic; and many of the em- 
pt'rors, even some of the worst of them, 
interfered on behalf of the slave. Au- 
gustus established courts for the trial of 
slaves who were charged with serious 
offences, intending thus to supersede 
arbitrary piinishmeiit by the masters, hut 
the law was not made obligatory upon 
the masters to bring their slaves before the 
courts, and it was often evaded. Ry a law 
passed in the time of Claudius, a master 
who exposed his sick or iufinn slaves 
forfeited all right over them in the event 
of their recovery. The Lex Petronia, 
probably passed in the time of Augustus, 
or in the reign of Nero, pi ohibited masters 
from compelling their sla to fight with 
wild beauts, except with the consent of 
the judii^al authorities, and on a sufficient 
case being made out against the slave. 


Domitian forbade the mutilation of slaves, 
Hadrian suppressed the crgastula, or 
private prisons for the confirieiiieiit of 
slaves ; he also restrained proprietor^ 
from selling their slaves to keepers ol 
gladiators, or to brothel- keepers, except 
as a punishment, in which (;ase the sane- 
tion of a judge (jiuh'x) was required, 
Antoninus Pius adopted an old law ol 
the Athenians by which the judge who 
should be satisfied of a slave being enudlv 
treated by his owner, had power to ohli^i 
the owner to sell him to some other per- 
son. The judge, liow’cver, was left entiivlv 
to his own discretion in determining whil; 
measure of harshness in the ovviuu- should 
be a proper ground for judicial inter- 
positi(»n. Septimius Sevenis forbade tlo 
forcible subjection of slaves to prosti- 
tution. 'Fhe Christian emperors Mcni 
further in protecting the persons of slaves, 
Constantine placed the wilful murder (') 
a slave on a level with that of a Ireeniatii 
and Justinian confirmed this law, in- 
cluding within its provisions cases o! 
slaves who died imd(*r excessive piinidi- 
ment. (\>nstantine made also two laws 
l)Oth nearly in the same w'ords, to prevr!:t 
the forcible separation of the ineinhers c! 
servile families by sale or i)artitioii 
property. One of the law's, dated A.e. 
.‘.bS4, was retained ’by .Justinian in lii> 
code. The Church also powerfully in- 
terferc'd for th<i protection of slaves 
by threatening excommitnicatioii aguiir‘ 
owners who put to death their slaves 
w ithout the consejit of tlu‘ judge ; and iy 
affording asylum within sacn'tl preeiurt" 
to slaves from the anger of iinmerciiid 
masters. A law' of Theodo.sius 1. a"' 
thorized a slave who had taken rei'uiii' 
in a church to call for the protection 
the judge, that he might proceed un- 
molested to his tribunal in order that Ins 
case might be investigated. After Chnf 
tianity became the predominant reli- 
gion in the Roman world, it exerci.'ito 
in various ways a beneficial influeia'^ 
upon the condition of the slaves, without 
however interfering, at least for centuriej 
with the institution of slavery 
Even the laws of the Christian einpor<^J‘ 
which abolished the master’s powder of hi* 
and death over his slave were long cyaoet 
Salvianus {De Gubematione J)eh 



SLAVE, &c. 


SLAVE, See. 


[ 719 ] 


informs us that in the provinces of Gaul, 
in the fifth century, masters still fancied 
tliat they hud u right to put their slaves 
to death. Macrobiiis {Saturn., i. 11) 
makes one of his interlocutors, though 
a heathen, expatiate with great eloquence 
on the cruel and unjust treatment of 
slaves. In Spain, in the early period of 
the Visigothic kings, the practice of put- 
ting slaves to death still existed, for in 
the ‘Foro .hidicum* (b. vi. tit. 5) it is 
said that as some cruel masters in the 
impetuosity of their pride put to death 
their slaves without reason, it is enacted 
that a public and regular trial shall take 
place previous to their condemnation. 
Several laws and ecclesiastical canons 
forbade the sale of Christians as slaves 
to Jews or Saracens and other un- 
believers. 

The northern tribes which invaded the 
WesU?rn empire had their own slaves, 
who were chiefly Slavonian captives, dis- 
tinct from the slaves of the Homans or 
conquered inhabitants. In course of time, 
however, the various classes of slaves 
luorged into om* class, that of the “ad- 
script! glebcc,” or serfs of the middle 
ages, and the institution of Roman slavery 
in its unmitigated form became oblite- 
rated. J'he precise period of this eliaiige 
cannot be fixed ; it* took place at various 
tiuies in difi^reiit countries. Slaves were 
exported from Rritain to the (Continent 
in the Saxon period, and the, young Ihig- 
lish slaves whom Pope Gregory 1. saw 
i'l the market at Rome were probably 
brought thither by 5lav<>-dealers. (iiral- 
dus Cambrensis, William of Malmesbury, 
nnd others accuse the Anglo-Saxons of 
selling their female servants and even 
their children to strangers, and especially 
to the Irish, and the practice continued 
tJven after the Norman compiest. lii the 
canons of a council held at London, a.d. 
iR>2, it is said, “Let no one from hence- 
forth presuin<; to carry on that wicked 
traffic by which men in England have 
been hitherto sold like brute animals.” 
(Wilkins’s Concilia, i. p.’JlSJ.) 

Hilt although the traffic in slaves ceased 
a^moiig the Christian nations of Europe, 
V ^^’^Hnued to be carried on by the 
Venetians across the Mediterranean in 
the age o/ the Crusades. The Venetians 


supplied the markets of the Saracens with 
slaves purchased from the Slavonian 
tribes which bordered on the Adriatic. 
Besides, as personal slavery and the 
traffic in slaves contiimed in all Moliam- 
medan countries, Christian captives taken 
by Mnsselmans were sold in tlic markets 
of Asia and Northeni Africa, and have 
continued to be sold till within our own 
times, when Christian slavery has been 
abolished in Barbary, Egypt, and the 
Ottoman empire, by the interference of 
the (Christian powers, the emancipation 
of Greece, and the conquest of Algiers by 
the French. 

With the discovery of America, a new 
description of slavery and slave-trade arose. 
Christian nations purchased African ne- 
groes for the purpose of employing them 
in the mines and plantations of the New 
World. The natives of America were 
too weak and too indolent to undergo 
the hard work which their Spanish 
task-masters exacted of them, and they 
died in great numbers. Las C^asas, a 
Dominican, advocated with a persevering 
energy before the court of Sjiaiii the 
cause of the American aborigines, and 
reprobated the system of the “reparti- 
miciitos,” by which they were distributed 
ill lots like cattle among their new mas- 
ters. But it was necessary for the settle- 
ments to be made profitable in order to 
satisfy the conijiierors, and it was sug- 
gested that negroes from Africa, a more 
robust and active race than the American 
Indians, might be substituted for them. 
It was stated that an able-bodied negro 
could do as much work as four Indians. 
The Portuguese were at that time pos- 
sessed of a great part of the coast of 
Africa, where they easily obtained by 
force or barter a considerable miinber of 
slaves. The trade in slaves among the 
nations of Africa had existed from time 
immemorial. It had been carried on in 
antieiit times: the Garainantes used to 
supply the slave-dealers of (Carthage, 
Cyrene, and Egypt with black slaves 
which they hronglit from the interior. 
The demaiid for slaves by the Portuguese 
in the Atlantic liarhours gave the trade a 
fresh direction. The petty chiefs of tlie 
interior n .,de predatory incursions into 
each other’s territories, and sold their 
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captives, and sometimes their own sub- 
jects, to the European traders. The first 
negroes were imported by the Portuguese 
from Africa to the West Indies in 1503, 
and in 1511 Ferdinand the Catholic al- 
lowed a larger importation. These, how- 
ever, were private and partial speculations; 
it is said tliat Cardinal Xiinenes was op- 
posed to the trade because he considered 
it unjust* Charles V., however, being 
pressed on one side by the demand for 
labour in the American settlements, 
and on the other by Las Casas and 
others who pleaded the cause of the In- 
dian natives, granted to one of his Fle- 
mish courtiers the exclusive privilege of 
importing 4000 blacks to the West Indies. 
The Fleming sold his privilege for 
25,000 ducats to some Genoese merchants, 
who organised a regular slave-trade be- 
tween Africa and America. As the 
European settlements in America in- 
creased and extended, the demand for 
slaves also increased; and all European 
nations who had colonies in America 
shared in the slave-trade. The details of 
that trade, the sufferings of the slaves in 
their journey from the interior to the 
coast, and afterwards in their passage 
across the Atlantic — their treatment in 
America, which varied not only according 
to the disposition of their individual 
masters, but also according to diflerent 
colonies, — are matters of notoriety which 
have been amply discussed in every coun- 
try of Europe during the last and present 
centuries. It is generally understood 
that the slaves of the Spaniards, especially 
in Continental America, were the best 
treated of all. Ihit the negro slaves in 
general were exactly in the same con- 
dition as the Roman slaves of old, being 
saleable, and punishable at the will of 
their owners. Restrictions, however, were 
gradually introduced by the laws of the 
respective states, in order to protect the 
life of the negro slave against the caprice 
or brutality of his owner. In the Hritish 
colonies, especially in the latter part of 
the last century and the beginning of the 
pres<mt, much was done by the legis- 
lature; courts were established to hear 
the coBaplaiiits of the slaves. Hogging of 
femaltiit was forbidden, the punishment 
of ihdjtol was also limited within certain 


bounds, and the condition of the slav 
population was greatly ameliorated. Sti] 
the advocates of emancipation objected t 
the principle of slavery as being unjus 
and unchristian ; and they also appeals 
to experience to show that a humai 
being cannot be safely trusted solely t 
the mercy of another. 

But long Iwfore they attempted t 
emancipate the slaves, the efforts c 
philanthropists were directed to abolif,- 
the slave traffic, which desolated Afric? 
wholly prevented its advance in civiliza 
tion, and encouraged the maltreatment o 
the negroes in the colonies, by affording 
an unlimited supply, and making it no 
the planter’s interest to keep up his stocl 
in the natural way. The attention o 
mankind was first effectually awakeiiei 
to the horrors of this trade by Thoina 
Clarkson. His labours, with the aid o 
the zealous men, chiefly Quakers, wIk 
early joined him, prepared the way foi 
Mr. Wilberforce, who brought the siih 
jeet before parliament in 1788, and 
though, after his notice, the motion, owinj 
to his accidental illness, was first broughl 
forward by Mr. Pitt, Mr. Wiiberfom 
was tliroughout the great parliamentary 
leader in the cause, powerfully supported 
in the country by Thomas Clarkson and 
others, as Richard Phillips, George Har- 
rison, William Allen, all of the Society of 
Friends, Mr. Stephen, who had been in 
the West Indies as a barrister, and Mr. 
Z. Macaulay, who had been governor of 
Sierra Leone, and had also resided in 
.Jamaica. A bill was first carried (brought 
in by Sir W. Dolben) to regulate the 
trade until it could be alxdished, and this 
in some degree diminished the horrors of 
the middle passage. But the question of 
abolition was repeatedly defeated, nnt^* 
1804, when Mr. Wilberforce first carried 
the bill through the Commons; it 
thrown out in the Lords, and next year d 
was again lost even in the Common*^ 
Meanwhile the capture of the 
colonies, especially the Dutch, during the 
war, frightfully increased the amount o 
the trade, by opening these settlements J 
British capital; and at one time t - 
whole importation of slaves by 
vessels amounted to nearly 00,000 year y 
ol which about a third >rad for the 6oppv 
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of our old colonies. At length, in 180.5, 
an order in council prohibited the slave- 
trade in the conquered colonies. Next 
vear the administration of Lord Grenville 
Ind Mr. Fox carried a bill through, pro- 
lihiting Jlritish subjects from engaging 
11 the trade for supplying either foreign 
settlements or the conquered colonies. A 
rL’Solution moved by Mr. Fox, the last 
:ime he took any part in public debate, 
was also carried in 1800, pledging the 
Commons to a total abolition of the trade 
rarly next session, and tliis was, on Lord 
Grenville’s motion, adopted by the Lords. 
Accordingly next year the General Abo- 
rtion Bill was brought in by I^ord Howick 
afterwards Earl Grey), and being passed 
by both houses, received the royal assent 
;m tlie ‘i.5th of March, 1807. This Act 
prohibited slave-trading from and after 
the lot of January, 181)8 ; but as it only 
subjected olleuders to pecuniary penalties. 
It WHS found that something more was 
required to put down a traffic the gains 
)f which were so great as to cover all 
losses by capture. In 18U) the House 
)t Commons, on the motion of Mr. 
Ikougham, passed unanimously a resolii- 
iioii, pledging itself early next session 
effectually to prevent “ such daring 
i’i<'lations of the law' and he next year 
tarried a bill making sfeve-trading felony, 
^imisliable by-wfimrteen years’ transporta- 
■ ’H, or imprisonment with hard labour. 
1 1824 the laws relating to the slave- 
riule Were consolidated, and it was fur- 
Pjcr declared to he piracy, and punishable 
wpitiilly, it committed within the Admi- 
alty jurisdiction. In 1837 this was 
jhauged to transportation for life, by the 
diminishing the number of capital 
'joishinents. Since the Felony Act of 
the British colonies have entirely 
^ased to have any concern in this traffic, 
t any British subjects have engag«*d in 
’ British capital has been ein- 

j offence lias been cora- 

iittcd in the foreign trade. 

the Duke of Wellington, while am- 
j'ssador at Paris, in 1811, us<.d every 
^rt to obtain from the restored Bourbon 
^verninent a prohibition of the traffic in 
^ but the French West Indian in- 
commercial j< alousv of Eng- 
voL all his attempts. The 


first French law abolishing the slave- 
trade was a decree issued by Napoleon 
on the 29th of March, 1815, during the 
Hundred Days, after his return from Elba. 
It prohibited any vessel from fitting out 
for the trade, either in the ports of France 
or in those of her colonies ; and the in- 
troduction or sale in the French colonies 
of any negro obtained by the trade, whe- 
ther carried on by French subieets or 
foreigners. The influence of Great Bri- 
tain was again sti’enuoiisly exerted at the 
peace in 181.5, to obtain the concurrence 
of foreign powers in the alx)Iition ; and 
the object has been steadily kept in view 
by this country, and every opportunity 
of forwarding it taken advantage of, 
down to the present time. I’he conse- 
quence has been that now nearly all 
the powers in Europe and America have 
asst^d laws, or entered into treaties, pro- 
ibiting the traffic. 

To the General Treaty signed by the 
representatives of Austria, Fnmce, Great 
Britain, Portugal, Prussia, Kussia, Spain, 
and Sweden, assembled in Congress at 
Vienna, on the 9th of June, 1815, was 
annexed, as having the same force as if 
textual ly inserted, a Declaration, signed 
at the same place by the Plenipotentiaries 
of certain of the powers, on the 8tli of 
February preceding, to the following 
effect: — that, seeing several European 
governments had already, virtually, come 
to the resolution of putting a stop to the 
slave-trade, and that, successively, all the 
powers possessing colonics in diflerent 
parts of the world had acknowledged, 
eitljcr by legislative acts, or by trt?aties 
or other formal engagements, the duty 
and necessity of abolishing it; and tliat 
by a separate article of the late treaty of 
Paris (30th May, 1814), Great Britain 
and France had engaged to unite their 
efforts at this Congress of Vienna to in- 
duce all the powers of Christendom to- 
proclaim its universal and definitive abo- 
lition ; the members of the Congress now- 
declared, in the face of Europe, that ilusy. 
were animated with the sincere desire 
of concurring in the most prompt and 
effectual execution of this measure by all 
the means at their disposal. And this 
Declaration was renewed by the Plenipo- 
tentiaries of Austria, France, Great Bri- 
dA 
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tain, Prussia, and Russia, assembled in 
Congress at Verona, in resolutions adopted 
in a conference held on the 28th of No- 
vember, 1822; in which, however, it is 
admitted that, “notwithstanding this de- 
claration, and in spite of the legislative 
measures which have in consequence 
been adopted in various countries, and of 
the several treaties concluded since that 
period between the maritime pow(*rs, this 
commerce, solemnly proscribed, lias con- 
tinued to this very day ; that it has 
gained in activity what it may have lost 
in extent; that it has even taken a still 
more oiiious character, and more dreadful 
from the nature of the means to which 
those who carry it on are compelled to 
have ret^ourse.” 

The following will he found, we be- 
lieve, to be a correct and complete list of 
the treaties and conventions for the sup- 
pression of the slave-trade that have 
been made by this country with other 
states since the general peace : — 

In 1814, witli France, by Additional 
Articles to tlie Definitive Treaty of Peace 
signed at Paris 80th May (engaging that 
the slave-trade should be abolished by 
the French government in the course of 
five years) ; and with the Netherlands, by 
treaty of T^ondon, 18th August. Its abo- 
lition had also been stipulated in the 
Treaty of Kiel, concluded with Denmark 
on the 14tli of January. 

In 1815, with France, by Additional 
Article to Definitive Treaty .signed at 
Paris 20th November (by which the two 
pov^ers, having each already, in their re- 
pective dominions, proliihited, without 
restriction, their colonies and subjects 
from taking any part whatever in the 
slave-trade, engage to renew their efforts, 
through their ministers at the courts of 
London and Paris, for its entire and defi- 
nitive abolition) ; and with Portugal, by 
Treaty signed at Vienna ‘22nd January 
(referring to Treaty of Alliance concluded 
at Rio de Janeiro 19th February, 1810, 
ill which the Prince Regent of Portugal 
bad declared his determination to adopt 
the most efficacious means for bringing 
about a gradual abolition of the slave- 
trade ; and making it now unlawful for 
any of the subjects of the crown of Por- 
tugal to ptup^iase slaves, or to carry on 


the slave-trade, on any part of the coast 
of Africa to the northward of the equa- 
tor). 

In 1817, witli Portugal, by Contention 
signed at L< iidon 28th July (prohibiting 
universally the carrying on of tlie slave- 
trade by Portuguese vessels bound for 
any port not in the dominions of liis Most 
Faithful Majesty ; and restricting it in 
other cireinnstances) ; with Portugal, by 
Separate Article, signed at Loudon lUU 
September (referring to arrangements to 
be adopted “os soon as llie total abolition 
of the slave-trade, for the sulqccts of the 
crown of Portugal, shall liave taken 
place ”) ; with Spain, by Treaty signed at 
Madrid 28rd September (by wbieli his 
('atholic Majesty engages that the slave- 
trade shall be abolished throughout the 
entire dominions of Spain on the 80tli of 
May, 1820, and that in the mean time it 
shall not be lawful for any of the subjects 
of the crown of Spain to purchase .slaves, 
or to carry on (he slave-trade, on any 
part of the coast of Africa to the north of 
the equator, or in vessels bound for nny 
port not in the dominions of his Catholic 
Majesty; and by which the restrii'tions 
under which’ the trade may be carried on 
in other circumstances are specified); 
and with Radama, king of Madagascar 
and its dependencies, by Treaty signed at 
Tamatave 28rd October. 

In 1818, with the Netherlands, hy 
Treaty signed at the Hague 4t]) May 
(specifying restrictions under which the 
reciprocal right of visitation and seaicli 
is to be exercised). 

In 182(t, with Madagascar, by Addi- 
tional Articles signed at 'I'ananarivoiix 
11th October. 

In 1822, with Iraaum of Muscat, l^y 
Treaty signed at Muscat P'th Septcia- 
her; with Netherlands, by i')xjdanatory 
and Additional Articles, signed at 1 Brus- 
sels 8 1st December; and with Spaiu* 
by Explanatory Article signed at MadriJ 
10th Ilecember. . .. 

Ill 1828, with Netherlaiids, by Ada|- 
tional Article signed at Brussels j 
January ; with Portugal, by Addition 
Articles signed at Lisbon 15th 
and with Madagascar, by Additional AT 
tides signed at Tamatave 31st M:iy. 

In 1824, with Sweden, by Trc^y 
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( Stockholm, Cth November (arranging 
reciprocal right of visitation by the ships 
of war of the two countries) 

Jn with lirazil, by Treaty of 

Rio dc Janeiro, 23rd November (renew- 
ing, on the separation of tliat empire from 
I’oVtugal, the stipulations of the treaties 
Mibsistiiig with the latter power). 

In 1<S31, with France, by Convention 
of Paris, 30th November (slijmlatiiig mu- 
tual right of search, within certain seas, 
0 ) a numluT of ships of w’ar to be lixed 
every year for each nation by special 
agreement). 

In 1}:33, with Franco, by Snpplemcn- 
tu’Y (’ouvention of Paris, 'i2nd March 
(further regulating the riglit of visitation 
by duly authorized cruisers). 

In l!S34, with Denmark, by Treaty of 
(\)pcnhagen, 2bth July (containing the 
accui-.^ion of his Danish Maj‘"sty to the 
(!oiiventious between Great Britain and 


France of 1831 and 1833); with Sar- 
dinia, by Treaty of Turin, 8th August 
(containing accession of that jjower to 
".aine conventions); and with Sardinia, 
by Additional Article, signed at Turin, 
bill December (respecting place of land- 
iiig of negroes found in vessels with Sar- 
dinian 1lag). 

!n 183';, with Spain, by Treaty of 
Madrid, ‘iStli June (abolishing slave- 
trade on part of Spain henceforward, 
totally and finally, in all parts of the 
''Olid; and regulating a recij vocal riglit 
of search); and w-ith Sweden, by Addi- 
tional Article to Treaty of 1824, signed 
at Sioekholni ITjth June. 

In 1837, with Tuscany, by Convention 
Signed at Florence 24th November, con- 
buiiing accession of the Grand Duke of 
luscanyto French Coiivi'iil ions of 1831 
and iSo3); with Ilanse Towns, by Con- 
yontiou signed at llamhurg yth June 
Ito same elleet) ; and with Netlierlands, 
oy Additional Article to/i’reaty of 18l8, 
^'giied at the Hague 7th 1‘Vbruary. 

In 1838, with Kingdom of the Two 
bicilies^ by Convention signed at Naples 
I^obniary (containiiig Hccession of 
ns Sicilian Majesty to Fiviicii Couveii- 
noiis of 1831 and 1833). 

In 1839, with Bepuhlic of Venezii. la, 
fftK s^igned at Caracas ITtn Muich 

oolishiug for ever the traffic in slaves, 


so far as it consists in the conveyance of 
negroes from Africa; expressing the de- 
termination of Venezuela to preserve in 
force the provisions of a law passed in 
Ffhruary, 1827), declaring Venezuelans 
found engaged in that trade to he pirates 
and punishable with death, and regulat- 
ing u mutual right of visitation); with 
Chile, by Treaty signed at Santiago PJtli 
January; with Uruguay, by Treaty- 
signed at Montevideo 13th July; with 
Argentine Confederation, by Treaty 
signed at Buenos Ayres 24th May ; and 
with llayti, by Convention signed at 
Port-au-Prince 23rd December. 

In 1840, with Bolivia, liy Treaty signed 
at Sucre 2rjth September; and with 
Texas, by Treaty signed at London IGth 
November. 

In 1841, with France, by Treaty signed 
at Paris 2('th December, which however 
the French government afterwards re- 
fused to ratify; with Mexico, by Treaty 
signed at Mexico 24th FVhrnary; and 
with Austria, Ibussia, and Bnssia, by 
Treat) signed at London 20 tl) December. 

In 1842, Avith llie UniUd Stati'S of 
North America, by Treaty signed at 
Washington 9tli August (stipnlaling that 
each party shall maintain on tlie coast of 
Africa a naval force, carrying in all 
not less than eij.hty guns, “to enforce 
Separately and respectively, the law-s, 
rights, and ohligalions of each of the tw’O 
countries for the supprei-sion of the slave- 
trade; the said S([Uudrons to he indepen- 
dent of each otlier,” hut “to act in con- 
cert and co-operation, upon miitnal con- 
sultation, as exigi*i.cie,s may ari>e ”) ; Avitli 
the Argentine Bepuhlie; and witii the 
l^epuhhc of Ha) ti.. 

In 1842, will; Portugal, by Treaty 
signed at Lisbon 3rd July 

In 1845, with Brazil ; and with France, 
by a Convention signed at Loi ili n on the 
2 ?)ih of May (by whieh <ach jower is to 
keep up ail equal naval foice on the 
western coast of Africa, and the right of 
\i)-iiatiou is to he txeieised oiily by 
ciuisers of the naiion \\ho>e f.ag is car- 
ried by the suspected vessel ). 

'J'he Ilisiorv i)f tlie Alolilion is to he 
foiiid in the work under that title by T. 
Cbrkson (‘ditioii 1834). and the state of 
the law, as well as the trealriKi.t of slaves 
3 A,2 
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practically in tiie colonies, is most fully of the slaves on their passage across the 
treated of in a work on that subject by Atlantic have been greatly increased 
Mr. Sbjphen. The writings of the late owing to its being necessary for masters 
Sir John Jercinie also contain much of slave-traders to conceal their cargoes 
useful information on the condition of by cooping up the negroes in a small 
slavery in the Eritish colonies just be* compass, and avoiding the British cruis- 
forc the Emancipation Act. T. Clarkson’s ers; they are often thrown overboard in 
other works on the nature of the trafuc, a chace. There is a considerable loss ol' 
which first exposed it to the people of life incident to the seizing of slaves by 
this country, Avere published in 1787. force in the hunting excursions after no- 
The slave-trade was suppressed, but groes, and in the wars between the chief- 
slavery continued to exist in the British tiiins of the interior for the purpose of 
colonies. In 1884 the British parliament making captives. There is a loss on their 
passed an act by which slavery was abo- march to the sea-coast; the loss in the 
lished in all British colonies, and twenty middle passage is reckoned on an average 
millions sterling wctc voted as compeii- at one-fourth of the cargo ; and, besides 
sation money to the owners. This act this, there is a further loss, after landing. 
(3 & 4 Win. IV. c. 73) stands prominent in what is called the “ seasoning” of the 
in the history of our age. No other na- slaves. The Portuguese and Brazilian 
tion has imitated the example. The flags have been openly used, with the con- 
emancipated negroes in the British colo- nivance of the authorities, for carrying on 
nies were put on the footing of appren- the slave-trade. The Spanish flag has also 
ticed labourers. By a subsequent act been used, though less openly, and with 
(1 Vic. c. 19) all apprenticeships were to greater caution, owing to the treaty be- 
cease after the 1st of August, 1840, but tween England and Spain which formally 
the day Avas anticipated in all the West abolishes the slave-trade on%he part of 
Indian colonics by^ acts of the colonial le- Spain. A mixed commission court of 
gislatures. Slavery exists in the French, Spaniards and British exists at Havana to 
Dutch, Spanish, and Portugm^se colonies, try slavers ; but pretexts are never wunt- 
and in tlie southern states of the North ing to elude the provisions of the treaty. 
American Union. The new republics of There seems indeed to be a great (lit- 
Spanish America, generally speaking, ficulty in obtaining the sincere co-ouera- 
emancipated their slaves at the time of tion of all Christian powers to put down 
the revolution. As the slave population th(i slave-trade effectually, although it is 
in general does not maintain its numbers certain tliat in all but the Portuguese and 
by natural increase, and as plantations in Spanish settlements the traffic has now 
America are extended, there is a demand almost entirely ceased, 
for a fresh annual importation of slaves Besides the slave-trade on the Atlantic, 
from Africa, which are taken to Brazil, there is another periodical exportation of 
Cuba, Puerto Rico, and Monte Video, slaves by caravans from Soudan to the 
In a recent work, * The African Slave- Barbary stEites and Egypt, the annual 
Trade and its Remedy,’ by Sir T. Fowell number of which is variously estimated 
Buxton (who, after Mr. Wilberforce’s re- at between twenty and thirty tliousand. 
tireraent, took a most active part in par- There is also a trade carried on by the 
liament on the subjt^ct of slavery), it is subjects of the I ma urn of Muscat, who ex- 
calculated, apparently on sufficient data, port slaves in Arab vessels fiom Zanzebar 
that not less than 1 .50, 000 negro slaves and other ports of the eastern coast of 
are annually imported from Africa into Africa, to Arabia, Persia, India, Java, 
the above-mentioned countries in contra- and other places. In a despatch, dated 
yention to the laws and the treaties ex- Zanzebar, May, 1839, Captain Cogaiicsti* 
isting between Great Britain and Spain j mates the slaves annually sold in tliat 
and Portugal, the local authorities either market to be 50,000. The Portuguese 
winking at the practice or being unable ! also export slaves from their sett U meets 
to prevent it. Since the slave-trade has j on the Mozambique coast, to Goa, Di'ib 
bera declared to be illegal, the sufferings | and their other Indian possessions. 
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By a law of the Koran, which, however, 
is not always observed in all Mohamme- 
dan countries, no Mussulman is allowed 
to enslave one of his own faith. The 
Moslem negro kingdoms of Soudan supply 
the slave-trade at the expense of their 
pagan subjects or neighbours, whom they 
sell to the Moorish traders. Mohammedan 
powers will probably never suppress this 
trade of their own accord. 

There is a considerable internal slave- 
trade in the United IStates of North Ame- 
rica, Negroes are bred and sold in Mary- 
land and Virginia, and some other of the 
slave-holding states, and carried to the 
more fertile lands of Alabama, Louisiana, 
and other southern states. 

It is maintained by some that the Afri- 
can slave-trade cannot be effectually put 
down by force, and that tlie only chance 
of its ultimate suppression is by civilizing 
central Africa, by encouraging agricultu- 
ral industry and legitimate brandies of 
commerce, and at the same time spread- 
ing education and Christianity ; and also 
hy giving the protection of the British 
dag to those negroes who would avail 
themselves of it. It is certain that if 
other countries will not exert themselves, 
the abolition must be postponed to this 
remote period. The Africans sell men 
because they have no other means of pro- 
curing L'jiropean commodities, and there 
seems no doubt that one result of the 
slave-trade is to keep central Africa in 
a state of barbarism. 

'riie amount of the slave population 
now existing in America is not easily as- 
certained. By the census of 1835 Brazil 
contained 2,100,000 slaves. Tlie slaves 
in Cuba, in 182G, were, according to 
niiinboldt, about 200,000. In the United 
States the number of slaves was 2,487,355 
by the census of 1840, which is 478,324 
niore than the number according to the 
census of 1830. 

Societies for the ultimate and universal 
abolition of slavery exist in England, 
r ranee, and the United States, and they 
publish their Reports-; and a congress 
held ill London, June, 1840, of dcle- 
^tes from many countries to confer upon 
me means of effecting it. The American 
. cicty has formed a colony called Libe- 
near Cape Mesurado, on the west 


coast of Africa, where negroes who have 
obtained their freedom in the United 
States are sent, if they are willing to go. 
The English government has a colony for 
a similar purpose at Sierra Leone, where 
negroes who have been seized on board 
slavers by English cruisers are settled. 

SMALL DEBTS. [Insolvency; Re- 
quests, C'OUUTS OF. 1 

SMUGGLING is the clandestine in- 
troduction of prohibited goods; or the 
illicit introduction of goods by the eva- 
sion of the legal duties. Excessive duties 
present a temptation to men to evade 
them ; and the law loses a great part of 
its moral influence when it first tempts to 
violation of it and then punishes the 
offence. In parts of a country where a 
“ free trade ” is extensively carried on, 
the smuggler is rather a popular person 
than otherwise ; in some countries, as in 
Spain, .still more than in England. His 
neighbours do not usually regard liis 
mode of acquiring a livelihood disgrace- 
ful, but rather look upon him as a bene- 
factor who supplies tliem with necessa- 
ries and luxuries at a cheap rate. *‘To 
pretend,” says Adam Smith, ♦* to have 
any scruple about buying smuggled goods 
would in most countries be regarded as 
one of those pedantic pieces of hypocrisy 
which, instead of gaining credit with 
anyl)ody, serve only to expose the person 
who pretends to practise them to the sus- 
picion of being a greater knave than the 
rest of his neighbours.” This is probably 
rather too strongly expressed ; but many 
persons even attach a fictitious value to 
goods Mdiieh have been smuggled, on ac- 
count of their cheapness and supposed 
excellence; and indeed articles which 
]jave duly ])assed through the custom- 
house are frequently offered for sale as 
contraband. It is the crimes and tlie 
moral evils which are tlie offspring of 
smuggling that are to be dreaded rather 
than smuggling itself. The true remedy 
is a wise tariff. It annihilates a traffic 
which no ingenuity can ever put down; 
for all experience proves that so long as 
a profit can be made by smuggling suffi- 
ciently high to counterbalance the neces- 
sary risk, it will not fail to flourish. The 
decrees of Berlin and Milan, instead of 
annihilating commerce, only forced it 
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into extraordinary channels. Silk from 
Italy, for example, instead of being re- 
ceived in England by the most direct 
means, often arrived by way of Archangel 
and Smyrna ; in the former instance being 
two years, and in the latter twelve months 
on its passage. The slave-trade is an- 
other instance of the impossibility of 
putting a stop to any trulhc which is a 
source of great profit. The slave-traders 
of the Ihivanna gave from .’to to 40 per 
cent, as a premium of insurance on their 
African risks; but at this rate the as- 
surance companies did not realise a profit, 
though they sustained no serious loss. 
This proves tliat nearly two out of every 
three adventurers are successful ; and as 
one out of three would at least have 
covered all loss, the difference makes a 
profit of at least cent, per cent, to the 
slavcMfealer. Until this profit be re- 
duced, the slave-trade cannot be effec- 
tually suppivsseil. (Tunibull’s (htha, 
1840.) Whenever duties exceed di) p(*r 
cent, ad valorem, it is impossible to pre- 
vent a contraliand trade. 

We liave only to examine the tariff of 
any country to know if smuggling is 
practised ; and if a bad system of com- 
mercial policy has been long pursued, 
there the smuggler will be found. The 
coutrahaudistu of Spain figures in novels 
and tales of adv<*ntiire. In no country 
is the illicit trade so general and exten- 
sive. The exports to Gibraitar from 
England considerably exceed a million 
sterling per annum, and a very large 
proportion of llriti.sh goods is introduced 
by smagglers into the interior. Mr. 
Porter states {Profjrcss of ilie. Natioiu ii. 
Ill) that nearly the whole of the tobacco 
imported into Gibraltar, amounting to 
from 0 to 8 million lbs. per annum, is 
subsequently smuggled into Spain, where 
the article is one of the royal monopolies. 
On the French frontier the illicit trade is 
equally active. 

The vicinity of France and England, 
and the injudicious character of their re- 
spective tariffs, have encouraged smug- 
gling to a large extent on both sides of 
the Channel. Spirits, tea, tobacco, and 
silk goods, and more particularly brandy, 
from the high duties imposed on it in this 
country, have constituted the most im- 


portant articles of smuggling from Franc 
to England. The total amount of dutie 
evaded in 1831 by the smuggling o 
French p)ods into the United Kingdon 
was estimated to exceed 8U0,0U(j/., ex 
elusive of tobacco, “ whole cargoes o 
w hich are sometimes introduced from llii 
French bonding warehouses into Ire 
laud.’’ {Peporl on the ( omnurcial JU 
latiouft beiween France and luajlaml, In 
Mr. Poulett Thom.son (late Lord Syd(>ri 
ham) and Dr. llowring.) English good 
are also largely smuggled into rrance 
The extensive land frontier of Frame 
and the olFices for collecting the oc(m 
duties in inland towns, give rise to soim 
peculiarities in tlie smuggling-trade in 
France. It is not suiheient to land inor- 
chandise on the coast, as in Fhigland, Imi 
it has to pass the local custom-houses al 
the barrier.s of the large towns. Thij 
adds greatly to the difficulty and expenses 
of smuggling. It is stated that in IS.*)! 
the premium on landing English woollens 
on the French coast was 55 per cenl.; at 
the barriers of Paris t;3 per cemt. ; ami 
within the walls K) per cent, additional; 
making in all 73 per cent.; the prcmiuni 
on cotton goods being 05 per cent. Eng- 
lish goods are cliieily introduced by tlio 
Belgian frontier, and the smugglers have 
their depots at Cambray, St. Quentin, 
Ypres, Tonrnay, Mons, and other towns 
in tlie adjacent departments. In tk 
Keport of 1831, already quoted, it is statal 
that in that year the amount of Hritisli 
goods smuggled into France by tins 
frontier exceeded 2,{)00,()()(;/. in value; 
jut if the ports on the Channel were in- 
cluded (of which no estimate i^ given \ 
this amount would be greatly incrensed. 
Cotton-twist is the most important article 
'n the illicit tratlc. (Jottoii-yarns, wlnii 
once lodged in the manufacturer’s ware- 
house, cannot be seized, and in consc- 
pience of the article being essential to 
the progress of manufacturing industry 
in France, the government, instead o 
"educing the duty, in some degree con* 
Jives at its illicit introduction. 

The nature of the frontier by whicu^ 
country is bounded necessarily exerem^- 
considerable influence on the character o 
its tarilf. It would, for exanip^M ^ 
nearly impossible to prevent the 
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gling ot* British goods into the United 
States on tlie Canadian frontier, if the 
duties on importation were excessive. 

In 1822 the cost of preventing smug- 
gling in England was enormous. The 
Preventive Service and tlie Coast Block- 
ade were organized for this purpose, and 
were aided i)y a fleet of flfty-two reveiuie 
cruisers. In 1822 and 182o there were 
captured on the Engiisli coast ^2 vessels 
and .‘385 boats engaged in smuggling. 
For the half-year ending April, 182.‘3, the 
cost of this department of the public ser- 
vice atnounted to 227,14.5/., and the sei- 
zures were valued at (;7,000/. The Coast 
Blockade consisted of 15(J() oflicers and 
seamen of the royal navy, who were em- 
ployed on shore under the orders of the 
Admiralty; and the Coast Guard was 
under the autliority of the Board of Cus- 
toms. In 1882 upwards of 181,000/. had 
been expended in building cottages for 
llie oflicers and men of the Coast Ciuard in 
Kent and Siissex. l^ord Coiigleton esti- 
mated the total animal cost of protecting 
the revenue in 1881 at from 700, OOO/. to 
800,000/. 

For several years frequent conflicts 
took place between the ollieers of the 
revenue and smugglers, who were gene- 
rally aided by tlie coniitry-pcople. In 
18 .‘j 0 there were 110 persons under con- 
finement ifl England, and (54 serving in 
the navy as a penalty for smuggling 
oftences. The counties 0 !i the Scottish 
border irere at one peril d rapidly becom- 
ing demoi alized by smuggling, thg dut^’es 
on spirits being much higher in England 
than in Scotland. In two years 1 08 in- 
formations were laid in the counties of 
Northumberland and Cumberland for 
smuggling spirits. The duties being re- 
duced more nearly to an equality, these 
evils ceased on the border ; and the quan- 
tity of spirits charged with duty in Scot- 
land rose from 2^ million gallons in 1822, 
to nearly six million gallons in 1825. 
rile reduction of the duties on silks, tea, 
•ind other articles, has done more to re- 
press smuggling than all the eflbrts of the 
revenue officers aided by a large armed 
torce. In^ 1841 the number of persons 
™er confinement in England for offences 
^^gainst the Customs laws was 05, all for 
penods under six mouths, with two ex- 


ceptions ; in Ireland there were none un- 
der confiBernent. 

The direct cost incurred for the pro- 
tection of the Customs revenue was as 
follows in 1840 ; — Harbour vessels, 7250/.; 
Cruisers, 118,548/.; Preventive Water- 
Guard, 840,474/.; Landliuard, 19,062/.: 
total, 494,!).3(t/. The Board of Excise 
employs cruisers for the protection of the 
ri'veime collected under its authority, the 
cost of which amounted to 5458/. in 1 840 ; 
and also a force in Ireland called the 
Revenue Police, whose maintenance in 
the above year cost 42,095/. The total 
charge for collecting and luotectiug 
the Customs and Plxcise revenues of 
the United Kingdom was 2,809,611/.; 
namely, 1,286,858/., or 5/. 8.s\ 8fi/. per 
cent., for the Customs ; and 1,028,258/., 
or 6/. lO.s'. 1 1 ji/. per cent., for the Excise. 
In 1885 the number of persons employed 
in the department of the Customs was 
1 1,600 ; and in the Excise 6072. The 
pre.sent Acts relating to smuggling are 
8 & 1 Wm. JV. c. 53, and 4 & 5 Wm. 
IV. c. 18. 

SOC(>AGE (more correctly socage) 
in its original signification, according to 
Bracton, Jiittlcton, and others, is service 
randcred by a tenant to his lord by the 
soc (soke) or ploughshare. The term was 
afterwards extended to all services ren- 
dered which were of an ignoble or non- 
military character, and were fixed in 
their nature and quality. The certainty 
of the services to be rendered distinguished 
soi’age tenure from tenure in chivalry, or 
by knight’s service, on the one hand, 
and from tenure in pure villenage by ar- 
bitrary service, on the other ; and there- 
fore Littleton says, § 118, “A man may 
hold of his lord by fealty [FEAi/rv] onl}^ ; 
and such tenure is a tenure in socage ; for 
every tenure which is not a tenure in chi- 
valry is a tenure in socage.” 

Socage is said by old writers to be of 
three kinds : socage in frank tenure ; so- 
cage in antient tenure; and socage in 
base tenure. {Old Tenures^ 125, 126; 
Old Natura lireviim^ title Garde,) The 
second and tliird kinds are now called re- 
spectively tenure in «utient demesne and 
copyhold tenure. The first kind is called 
free and common socage, to distinguish it 
from the two others, though as the term 
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8ocage has long ceased to be applied to 
the two latter, socage and free and com- 
mon socage now mean one and the same 
thing. 

Besides fealty, which the tenant in so- 
cage, like every other tenant, is bound to 
do when required, the tenant in socage, or, 
as he was formerly called, the socager or 
sockman, is bound to give Ips attendance 
at his lord’s court-baron, if the lord holds 
a court-baron either for a manor [Manor] 
or for a seigniory in gross. A tenant in 
socage may hold by fealty only (Littleton, 
^ 130), for fealty is a service. If the 
tenant in socage holds by ft?alty and cer- 
tain rent to pay yearly, &c., the lord shall 
have of the heir of his tenant as much 
as the rent amounts unto which he payeth 
yearly. This payment on the death of a 
tenant is a relief. Many of these rents 
are of little value, as a pound of pepper, a 
number of capons or hens, or a pair of 
gloves (Littleton, § 128). 

Both forfeiture and escheat are incident 
to tenure in socage, as they were also to 
tenure by knight’s service. [Esciikat.J 
In that species of socage tenure which is 
called gavelkind [Gavelkind] there is 
no forfeiture. 


nants in socage were bound to pay 20*. 
upon every 20/. of annual value, as au aid 
for making the lord’s son a knight, and 
the same for marrying the lord's eldest 
daughter. This tenure was also subject 
to the payment of lines upon alienations. 

By tlie above statute, the provisions of 
which were extended to Ireland by tlie 
Irish act of 14 & 1.*) Car. 11. c. 19, te- 
mire by knij^ht’s service was abolished, 
and all lands, M'ith the exception of eecle- 
siastical lands held in free alms j Fuank- 
ai.moidne], were directed to be* held in 
I free and common sooagi*, which, with the 
limited exception in favour of lands held 
in frankalnioigne, is now the universal 
tenure of real property thronghont laig- 
land and Irelanil. and those colonies 
which have been settled by the Knglisli. 

U is true that a large portion of the 
soil of all those countries is iield by leaM- 
holders, and in England also by oojy- 
holders ; hut the freehold of the land held 
by leaseholders and copyholders is iii 
their lords or lessors, who hold that fret*- 
hold by socage tenures. (On socage te- 
nures, see Coke on Littleton, § 117, &e., 
and the notes in Butler’s edition. ) 
SOCIAL CONTK.\CT, ok OKI- 


Wardship is also incident to this tenure. G IN A L CON'l’H ACT. Blackstone 
But this incident is not, as formerly in {Com. i. p. 4)^) writes as follows:— 
kniglifs service, a benefit given to the “ Though Society had not its fi)rmal ee- 
lore, but a burthen imposed on the in- ginning from any convention of il)^li^i- 
iitixt friend of full age, wlio must duals actuated by their wants and fears, 
however be a person not capable of inhe- yet it is the sense of their weakness and 
riting the estate upon his young kins- imperfection that keeps mankind togclher, 
man's death. that demonstrates the necessity of this 

By the mutual consent of lord and te- union, and that therefore is the solid and 
iiant, socage tenure might have been con- natural foundation as w'ell as the cciiunt 
verted into tenure by knight’s service, or of civil society. And this is wlii't we 
tenure by knight’s service into tenure in mean by the original contract of soi icty: 
socage. It sometimes happened that the which though perhaps in no instance it 
tenant held by knight’s service of a lord has ever been formally expressed at tin* 
who held in socage ; and, more frequently, first institution of a state, yet in nature 
that a tenant held in socage of a lord who and reason must always he understoo^ 
held by knight’s service. and applied in the very act of associatiUp 

In particular districts some of the in- together — namely, that the whole . 
cideuts of tenure by knight’s service were protect its parts, and that every 
by custom annexed to the tenure in so- should pay obedience to the will or 
cage. 1 bus in the diocese of Winchester whole; or in other words, that the co 
the lord claimed the wardship and mar- muuity should guard the rights ot e ^ , 
riage of 1 ^ socagers. individual member, and that, m 

Before tb(‘ abolition of feudal hurtliens for this protection, each individual s 
by the Commonv/calth, coiifirme/I upon submit to the laws of the 
-tne^ I '';storation by 12 Car. 11. c. 24, te- \ without which submission of all i 
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impossible that protection could be cer- 
tainly extended to any.” Blackstone in 
a previous passage denies “ that there 
ever was a time when there was no such 
thing as society, either natural or civil 
and in the passage just quoted he denies 
that it “ had its i'ormal beginning from 
any convention of individuals.” The ne- 
cessity of the “ union ” is demonstrated 
from the sense of weakness and imper- 
fection which keeps mankind together: 
and thu (it is not exactly clear what) is 
what he means by the original contract, 
which he further proceeds to tell us, 
“perhaps in no instance has ever been 
formally expressed.” Bentham, in his 
‘Fragment on Government* (chap, i.), 
has in a very amusing manner exposed 
the absurdities and contradictious which 
characterise Blackstone s chapter ‘ Of the 
Mature of Laws in General.' 

l/)cke’s doctrine is more distinctly 
expressed (/vs\v«y on Civil Governmenty 
eb. 8, ‘ Of the l)eginning of Political So- 
cieties’). He says that “men being by 
nature all free, equal, and independent, 
n(j one can be put out of this estate and 
Nubjecled to the political power of another 
without his ow'ii consent.” By can he 
does not mean to say that it may not 
happen that one man shall be subjected 
to the poliuc^I power of another, Imt tiiat 
he cannot properly or justly be subjected 
witlioui his consent; which appears from 
what follows : — “ Whosfvver therefore 
out of a stfile of nature unite into a coin- 
I inunity must be understood to give up 
di the power necessary to the ends for 
yhich they unite in society, to the ma- 
jority of the community, unless they ex- 
pressly agreed in any number greater 
than the majority. And this is done by 
barely agreeing to unite into one political 
society, which is all the compact that is 
<>r needs be Inftwcen the individuals that 
witer into or make up a commonwealth. 
And thus that which begins and actually 
constitutes any political society, is nothing 
m the consent of any number oi free 
leu capable of a majority to unite and 
corporate into such a socii'ty. And tliis 
that, and that only, which did or could 
government 

Ohvilf doctrine is open to 

«OYious objection. The conclusion as to 


the origin of “ lawful government” by 
implication contains the notion that some 
governments are not lawful, whereas all 
men must and do admit that all govern- 
ments which can maintain themselves arc 
governments, and the term lawful is not 
applicable to that power which can de- 
clare what is lawful. The two objections 
w’hich Locke mentions as being made to 
the theory are, I — “That there are no 
instances to be found in story of a com- 
pany of men independent and equal one 
amongst another, that met together, and 
in this way began and set up a govern- 
ment.” 2. That “ it is impossible of 
right that men should do so, because all 
men being born under government, they 
are to submit to that, and are not at 
liberty to begin a new one.” Locke 
replies to both objections with consider- 
able ingenuity, but there are few political 
writers at present who Nvill be iucliucd 
to consider his answer conclusive. 

Hume, in his ‘ Essay on the Original 
Contract,’ admits that ‘‘ the people, if we 
trace government to its first origin in the 
wodls and deserts, are the source of all 
power and jurisdiction, and voluntarily, 
for the sake of peace and order, abandoned 
their native liberty, and received laws 
from their equal and companion. The 
conditions upon which they were willing 
to submit w^ere either expressed or were 
so clear and obvious tliat it might well 
he esteemed superfluous to express them. 
If this, tlieii, he meant by the original 
contract, it cannot he denied that all 
government is at first founded on a con- 
tract, and that the most antient rude 
combinations of mankind were formed 
entirely by that principle.” And yet he 
adds, “ in vain are we sent to seek for 
this charter of our liberties — it preceded 
the use of writing and all the other 
civilised arts of life.” Consequently we 
cannot trace “ government to its first 
origin,” and therefore we cannot tell how 
Government originated. But we do know, 
as Hume shows, that all governments of 
which we can trace the origin have been 
founded iii some other way than by an 
original contract among all the memiMjni 
who are included in them. Hume fur- 
ther says, “ that if the agreement by 
which savage men first associated and 
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conjoined their force he meant (by the 
term Original Contract^, this is acknow- 
ledged to be real ; hut being so antient, 
and being obliterated by a thousand 
changes of government and princes, it 
cannot now be supposed to retain any 
authority. If we would say anything to 
the purpose, we must assert that every 
particular government which is lawful, 
and wliieh imposes any duty of allegiance 
on the su>iject, M’as at first fbunde<l on 
consent and a voluntary compact ” This 
is the real (piestion. Tliose wiio found 
what they very incorrectly t(M*m ‘-lawful 
government ” on an original contract, 
must show ns the contract. So far 
Hume’s objection is good, and whether 
there was an original contract or not is 
iininaferial. The question is, what was 
the origin of any particular government ? 
Those who maintain that any particular 
government originated in a c(Uitract of 
all thf3 persons who, at the time of the 
formation of the government, were in- 
cluded in it, cannot prove their ca<e. 
Those who deiiy the origirial (rontract 
can show that many partiiailar govem- 
menfs hav(? originat<‘d “ without any pre- 
tence of a fair consent or voluntary sub- 
jection of the people.” 

Hut an original contract, such as Hume 
admits, is as far removed from the possi- 
bility of proof as the origin of any par- 
ticular government by virtue of ii con- 
tract ; nor have wo any record of .savage 
men associating to form a government 
If one set of savage men dal this, others 
W'onhl do it, and there must have betm 
many original contracts, which contracts 
are the remote origin of all particular 
governments; ?<nt inasmuch as that origin 
of any particular gov<Tninent, which we 
do know, wxs not made by contract, and 
did not recognist; the original contract 
such government is unlawful, as those 
who contend for the theory of an original 
contract would affirm, or ought t(» affirm, 
if tiiey would he consistent Thus the 
pra( t'cal cojiseqnences of the doctrine of 
an original f’ontract, if we rigorously fol- 
h)w th« oi out are almost as mischievous 
a:s thf aoctrine that every particular go- 
vermru..!^ wa<j founded on an original 
contract. It is true that the theory of an 
original contract of savage people being 


the foundation of government is a mere 
harmless absurdity, when at the sanie 
time we deny that any particular govern- 
ment has so originated, provided -we 
admit that such particular govermnent is 
not to he resisted simply because it is no 
founded on contract. Those who luaiii* 
tiiin that all existing governments rest 
on no other foundation than a contract, 
affirm that all men are still born equal— 
that they owe no allegiance to a poMcr 
or govermnent, unless they are h* nnd by 
a jiromise— that they give np their iia- 
tnral liberty I'or some advantage— that 
. the sovereign promises him these advan- 
tages, and if he fails in the execution, he 
has broken tin* articles of engagement, 
and has free<l his subjects from all ohli- 
gmtion.s to allegiance. “ Siieli, according 
to tliese philosophers, is tlie foiimlation 
of authority in every govermnent; and 
Mich is the right of resisUnufe fuKsscssed 
by the suhjeet” (Unme). This is a good 
exposition of the conseijnences tliat follow 
from the tluory of every goveniinciit 
being founded on contract. 

Governments, as we now see them, 
exist in various forms, and they exist by 
virtue of their power to maintain tlieiii* 
selves. T’his power may he mere force in 
tin* government and fear in the goveniod. 
(’omhiiu'd with the poMer of the gcverii- 
ment there nmy he the opinion ot a 
majority in favour of the government, or 
of a number sufficiently large and imitcd 
to control tlie rest ; and this opinion rnay 
he founded either on the advantage M-hidi 
such number or majority eonreive that 
tliey derive from tin? actual form of 
vernment, or tlie advantage which iliv) 
and all the rest are supjiosed to deru'' 
from such goverrimeiit. Tlie opinioao 
a considerable number may l>e 

enough to overthrow a governmenUr to 

Tiiainiain it, hut in either case it i-j 
the opinion of all. 

The real origin of government lies ’ 
the constitution of man’s *^^^brc. ^ 
is a social animal, and cannot 
of society. He is of necessity boi'u j 
society, that i.s, a family, the 
element to which we can reduce a » 
He who requires not to live in a so ‘.-j 
says Aristotle, must he a beast oi * 
{^Voliiik. i. 2). The nature ol mt*" 
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pels him to swk union with the other sex. 
A man hy himself is not a complete 
being: hy the constitution of their uafiire 
man and woman must unite; and this is 
the foundation of a family. 'Diose wlio 
accept the Mosaic account of the ercation 
have there a clear statement of the origin 
ofa family ; and the father’s authority is 
as much in accordance with the consti- 
tution of our nature as the union of the 
father and the mother. I'he varitms 
inodes in which the dc.sc<*ndants of a 
common jiair miglit lie detached from 
their primitive seats are inlinite ; and tlie 
ino:les in wliieh they might be formed 
into political societies are infinite also. 
Hut if we have no account of' theiii, it 
is usel(*ss to speculate what the precise 
modes may liave lieen. Man, says Aris- 
totle, is l.y nature a political animal ; and 
hj his nature he has an imjmlse to po- 
litical union, lie therefore follows the 
law of his nature by living in political 
society, a^^ much as be obeys it by uniting 
hims<*lf with a woman. 'I'lie form of any 
particular Lovenmieiit, and the mode in 
which it may iiave lieen estublislieil, are 
the accidents, iK)t the essentials, of po- 
lilical union, the riail foundation of whi<-h 
is in our nature. Hut inasinucli as everv 


ruled by its head, like the families of the 
Cyclops (Aristotle, PoHlik. i. 1), so long 
as the licad can maintain liis dominion. 
This state, if it exists anywhere, is per- 
haps what some people call a .state of 
nature; but it is in fact a very imperfect 
state of nature, for the perfect state of 
I nature is a political society, lieeause it is 
that state to which the nature of our 
constitution impels us as tlie liest. The 
savage in his lowe>t condition bears the 
same relation to the man who is a mem- 
ber of a jiolitical liody tliat the man who 
has not his senses bears to the man who 
I has his full understanding. Hotb the 
I .savage and the idiot are imperfect men : 
i they are the deviations from the course 
‘ of nature. 

SOCIETIES, ASSOCIATIONS. The 
great increase of Societies or Associa- 
tions for all kinds of purposes is charac- 
teristic of the present condition of Euro- 
p(*ans in Europe and of Euroiieaiis who 
iiave settled in other parts of the world. 
Association for particular oiijects is 
I analogous to the great associations of 
I political societies, but with this difference, 
that their object is something particular, 
and that they are really established and 
exist hv the consent of the individuals who 


comnuinity exists for some good end 
(Aristotle), we esfiniate the value of any 
particular government by its litness for 
tliis end, and the accident- of its form 
are sul/ordinate to that or wliicli pur- 
suant to its nature it exists. Its origin 
may in many oases have been as obscure, 
and as little perceived, as the origin of 
those customs which exist in such endless 
■variety in the world. Nobody supposes 
that customs originated in universal con- 


sent, or that people who f«dUnv them, or 
at least the majority who follow them, 
ever consider why they fodow them. He 
''vho can trace the origin of customs can 
trace the origin of gorernment. 

The theory of men living in a state 

P‘^ture and thence proeeiMling to form 
political societies has a{iparently derived 
some countenance from liie condition of 


®iany savages. There are perhaps people 
}vho may be said to have no government, 
J, ^vue that among some savages 
union except thut of 
tnilies. If this is so, each ^’.inily is 


compose them. [Social (aisthact.] 
.Societies have been formed and exist 
for nearl y every variety of object. There 
are societies for objects seienlitic and 
literary, sometimes called academies ; for 
olijects religions and moral ; and for objects 
which are directly material, but iu their 
results are generally beueficiul to the 
whole of mankind. There are societies 
for objects which the members consider 
useful, but which other people consider to 
be mischievous. CJenerally, iu this coun- 
try, it may be stated that any number of 
iirdividuals are permitted to contribute 
their money and their personal exertions 
for any object which is not expressly for- 
bidden by some statute, or which would 
not l>e declared illegal by some court of 
justice, if tlie legality of such association 
came in (piestion before it. The objects 
for which persons may and do associate 
are accordingly as numerous as the ob- 
jects wbich individuals may design to 
accomplish, but cannot accomplish with- 
out miitiiig Uieir efforts. 
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In some cases the State has aided in the 
formation of sucli associations, and has 
given them greater security for carrying 
their purposes into effect, as in the case of 
savings’ banks and friendly societies. 
Sometimes the State grants a charter of 
incorpoi'ation to associations, which in 
many respects enables the body to transact 
its matters of business more conveniently. 
Sometimes the State perceives that it can 
extract some revenue from persons who 
associate for particular purposes, as in 
the case of fire-insurance offices, for all 
persons who insure their property in them 
(except farming stock, &c.) must pay the 
state 200 per cent, on tlie sum wliicli they 
pay to secure their property against the 
accidents of fire. 1 iNSUiiANrn, Fiuk.] If 
a man sliould think it prudent to invest a 
part of his annual savings in a life insur- 
ance, the stiite makes him pay a tax on the 
policy. A great many associations of in- 
dividuals for benevolent, scientific, and 
such like purposes are left to direct their 
associations according to the common 
principles of law. 

If lists were made of all the associations 
in Great Jlritain and Ireland, including 
those which are purely commercial, with 
an account of their objects, income, and 
applications of income, we should have 
the evidence of an amount of activity and 
combination that was never equalled be- 
fore. How far it might be prudent to 
g’ve to all associations for lawful pur- 
poses greater faeilitie.s for the manage- 
ment of their property ami the making 
of contracts, subject to certain regulations 
as to registration of their rules and ap- 
proval of their objects, is a matter well 
deserving of the attention of the legis- 
lature. 

SOLDIER is a term applied to every 
man employed in the military service of 
a prince or state, but it was at first given 
to such persons only as were expressly en- 
gaged for pay, to follow some chief in his 
warlike expeditions. Ca;.sar mentions a 
band of 6(){) men called “ soldurii,” who 
hound themselves to attend their leader 
in action and to live or die with him {De 
JJdio (jialUco, iii. 22), but it does not 
appeu‘ tt 'it they .served for pay. Rysome , 
'the word has been thought to come from j 
** ttolidos,” the name of a coin under the j 


Roman empire, which may have been re 
ceived as the payment for the service. 

In the article Army, a sketch is give 
of the origin of standing armies in Europ 
and ill England. The present artid 
treats of tlie condition of the .Kiiglisli sol 
dier in modern times. Little chaiio 
seems to have taken place in the pnv o 
the English soldiers between the times o 
Edward III. and Mary. During thi 
reign of this queen the daily pay of ; 
captain of heavy cavalry was lO.s., and o 
a cavalry soldier Is. (id. The pay of; 
captain of light cavalry wms and of ; 
.soldier l.v. 'I'lie pay of a captain of kx) 
was 4.s\, of a lieutenant 26*.. of an ensigj 
Is., and of afoot soldier Hd.; a hallvar 
dier and a hackhiitter, on horseback, luu 
each I.*?, daily. In the times of Elizal)otli 
James I., and (’harles I., the pay of tlit 
officers was a little raised, hut that of i 
private foot-soldier was still i<d. per day 
during th(‘ civil wars the pay of the latti-i 
was Vd.y but in the reign of William III 
it was again reduced to Hd. At that (ini' 
the pay of a private trooper was 2.s. (Id., 
and that of a private dragoon was Is. (k/., 
including in Inith cases tlie allowance for 
the horse. The pay of the private soldier 
in later times has by no means heen raised 
in the inverse ratio of the value of 


iminey. 

While armour was in general use, the 
common soldiers of hhiglaiid were distin- 
giiislied only by scarfs or by liadges, on 
which were impressed the arms of their 
several leaders ; hut in the reign of Henrj' 
VHII. something like a uniform was worn, 
and it appt*ars that the colour of the men'' 
upper garments was then generally white; 
the soldiers in the king's particular ser- 
vice only, had on their coats a representa- 
tion of the cross of Sr. George. However, 
on an army being raised in I 'i'^L , 

diers were ordered to wear coats of 
cloth bordered with red. White cloaks 
marked with red crosses continued to J 
the uniform of the troops during t 
reign of Queen Mary ; but in the tnno 
Klizaheth the infantry soldiers 
cassock and long trowsers, both of 
were of Kentish grey : the cavalry 
furnished with red cloaks reaching 
to the knee and without sleeves. ^ 
coats, with breeches of the same 
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continued to be the uniform us late as the 
end of the reign of William 111., but soon 
after that time red became the general 
colour for the coats of the British infantry ‘ 
soldiers. 

The low condition of the first soldiers 
in France lias been mentioned in tlie ar- 
ticle Infantry : with respect to tliose of 
England in the times of Henry VIII. and | 
Edward VI., we have a more favourable j 
account; for Sir John Smithe, in the pre- 
face to his tract on ‘ Military Instruction' 
(InOl), observes that the order and disci- 
pline in the armies during the reigns of 
those kings were so good, that the men, 
on being discharged, were never seen to 
become rogues or to go begging under 
pretence that they had been soldiers, as, 
he observes, they now most commonly <lo. 

Ill the preface to his ‘ Discourses on the 
Forms and Fiffects of Weapons’ (l.'iDO) 
lie complains that, in his time, the com- 
manders of trdops serving abroad, instead 
of publishing regulations for the conduct 
)f the men, gave a few laws artfully teiid- 
iig to deter the soldiers from demanding 
heir pay, but iu no way prohibiting them 
Prom plundering the people of the coun- 
try: lie adds that tliey esteemed those 
•-olcli/ rs to be the best who, by robbery, 
Lould live longest without pay. Me corn- 
plains also that while the commanders 
wen* gallant in apjiearance, and had their 
purses full iif gold, the soldiers were with- 
out armour, ragged, and bevefooted ; and 
that when money was to be received, 
tliey used to send the men on di*spei’ate , 
enterprises, in order that they might oh- | 
h»in the pay of those who were killed, j 
He adds, that in the summer before the ■ 
Lari of Leicester w’eut over (to Holland) 
the coniinaiiders devised a manner of pay- ' 
ing the soldiers w hich had never before 
h^‘en heard of; instead of money, the men 
^KM'e paid in provaud, under pretence that 
they kne^ not howto make purchases; 
>y which means, the food supplietl being 
® an inferior kind, gi-eat part of the jiol- 
pay was put in th«:fr ow u pockets, 
appears that Queen Elizabeth, on being 
‘ orined of these abuses, cai'S»‘d the prac- 
ceot paying in provaml to be abolished, 
a subsequently, even in the time of 
eorge 1., the pay both of officers and 
if vate soldiers was frequently po ^pouerl , 


for years, and was sometimes entirely 
withheld. Such injustice no longer exists 
in the British army : the pay of the sol- 
dier is assured to him by the nation ; and 
a well-appointed commissariat provides, 
as far as possible, for his wants while in 
the field. 

Till lately the condition of a private 
soldier, both in this country and on the 
Continent, was unfavourable for inspiring 
a love of the service. Obliged to be fur- 
nished with good clothing and to pre- 
serve a becoming appearance, that which 
i remained of his scanty pay scarcely suf- 
I ficed for procuring the food necessary for 
j his support. In his barracks he was sub- 
; ject to numerous petty details of duty, 
which produced weariness and disgust; 

! and, at all times, to the restraints of dis- 
cipline, w'hich deprived him of the re- 
creations enjoyed by other men. The 
j soldier also had often the mortification to 
, find himself despised for his poverty by 
; persons with whom men of his condition 
j are accustomed to associate. These dis- 
! advantages are now- however in a great 
I measure removed ; and the pay of the 
I soldier suffices to afibrd him the means of 
^ obtaining the comforts of life in a degree 
at least equal to those which are enjoyed 
by an ordinary peasant or mechanic. 
With the improvement of his condition, 
a corresponding improvement in the cha- 
racter of the soldiers has taken place: 
men of steady habits are induced to enlist, 
and officers are enabled to select the best 
among those persons w'ho present them- 
selves as recruits. 

The duties of the soldier arc now ren- 
dered as little burthensome as is consist- 
ent with the good of the service; and the 
army regulations prescribe that he shall 
at all times be treated with mildness and 
humanity : even the non-commissioned 
officers arc required to use patience and 
forbearance in instructing the recruits in 
their military exercises. When breaches 
of di.scipline on tin* part of the soldier 
oblige a commander to order the infiictiou 
of punishment, attention is paid as mticli 
as possible to render it a means of pro- 
ii-.oting a reformation of character; the 
lash is now very sparingly used. Wher- 
ever u regiment is quartered there is esta- 
blished for the soldiers a school, which 
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the men are obliged, as part of their duty, liquor. It ought also to be observed tbat> 
to attend, and which is generally fur- in war-time, many turbulent spirits ar< 
nished with a library for their use. The induced to <'nter the army in the hope o, 
library and school are formed and sup- enjoying the licence whicli tlie militar) 
ported by the subscriptions of the officers, life abroad appears to holdout. Thest 
and both have been found to contribute men are the ringleaders in all excesses, 
greatly to the preservation of sobriety and they fre((uently cause many of those 
and good conduct among the men. who arc weak in principle to join them; 

In lime of peace the soldier, being sur- in such cases therefore the most scmtc 
rounded bv the members of civil society, measures must be immediately apnlii-d 


must, like tlmm, conform to the law; and, 
being under the influence of public opi- 
nion, he is, imconseiously to himself, held 
in obedience by it; so that no extra- 
ordinary coercion is necessary to keep 
him within the hounds of eivil or military 
law. Ihit in the colonies tlie soldi(‘r, even 
though he lie serving in a time of p<‘aee, 
has manv temptations to fall into a ne- 
gket or breach of discipline: he is far 
removed from the friends of his early 
life, who n)ay have exercised upon his 
mind a moral influence for good; lie sees 
around him only the conduet, too fre- 
quently licentious, of the lower orders of 
people in tlte country wiiere he is sta- 
tioned ; and he may not possess the prin- 
ciples whieli should liave been im[)lante<l 
ill his mind by a sound education. Th(‘ 
probability of a return to his native land 
before many years have passed is small, 
and the diseases to Mdiieli h«? is exposed 
from the unhealthiness of tlie climate fre- 
quently terminate fatally : hence he be- 
comes re ckless from despair, and the faci- 
lities with which wine or spirituous liquors 
may oft-m b<- obtained lead him into ex- 
cesses which, wiiili- they accelerate the 
ruin of his health and render him unfit for 
duty, eau'-e him to commit oflences both 
against di'-cipliue and morals- Thus in 
the colonies there arises a necessity for 
greater ncstraints on the freedom of the 
soldier, and for the infliction of heavier 
punishments than an* required at home. 
(Major-Gen. Sir ("has. Napier, Hnnarhs 
on MiJitanj Law.) In time of war and 
on foreign service a vigorous discipline 
is uec .'.-^ary : the privations to which sol- 
diers are flu.n exposed strongly induce 
V. 'to are not thoroughly imbued 
with unral and religious principles to 
plumb V il, , country-people, in order to 
.supj ?y their immediate wants, or to 
dhiwu the sense of their suSeringB in j 


if discipline is to he preserved in the 
army. The eflorts made by the Hriti.sli 
commanders, during the war against the 
French in Spain, to maintain order, and 
prevent the people of the country from 
I in'ing injured, were great and praisc- 
I worthy. Perhaps fewer eriines were 
committed by the Hritish troo])s than by 
those of their allies or their enemies ; but 
still there were many occasions in which 
the national ehara<*ter was disgraced i)y 
the miseonduct of the soldiery. 

SOLK^rrt )lv. j A'itounkv. I 

S( ) V lilM’.IGN'r Y. Sujmnnis is a low 
Latin word, formed from like salt- 

Irantis, a!K>ther low Latin word, formed 
from sit 1)1 /v, (I)ueange in vi\) 'flicse 
words however, tliough they lio not lx- 
long to classical Latinity, are formed ac- 
cording to tht‘ same analogy as the clas- 
sical vvonl sniwrnus from snprr. From 
si/pta/ius have been derived the Italiau 
sdjrrano or sovranoy uml the h''eiich 
souvmiin, from the latter of v\ hidi has 
been borrowed the Knglisli word mr- 
reiffn. In the old F/iiglish writers the 
word is correctly spelt soverdin or soir- 
rt in ( liiehardson in r .) ; the iwivcd 
orthograjdiy seems to l;e foumleil ea fli'* 
erroneous supposition that tl)e last sel- 
lable of the vvonl is connected wiiii 
ou/w, rfnjnnm. Milton spells the wort. 
sovran, derivijig it from the Italian ; hd 
it pa.ssed into our language frt^ni 'he 
French. . 

Having explained the etyumlogv' <>i 
the vvonl sovrrvupiy and its diuivatio* 
sover* i(fntip vvt* proceed to consider the 
njeaning of the term sovereignty 
understood by political and juritlaa 
writers. ^ . 

In every society' not being »» . . 

of naturi* or a state of 
[ An ARCH v], some person or persons 
|vosses8 the bupreiae or suverevjn * 
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The marks by which the possession of 
the sovereign power may be distin- 
guished are mainly two, the one positive 
tiiid tlie other negative ; viz. : 

1. A habit of obedience to some deter- 
minate person or persons, by the com- 
munity which he or they assume to 
rovefn. 

2. I’lie absence of a habit of oHodi- 
iiice, on the part of tlie same person or 
persons, to any person or government. 

Wiienever these two marks meet in any 
person t)r body of persons, such person or 
body possesses the sovereign power ; on 
the other hand, if either of tlie two 
UKirks be wanting, the person or body is 
not sovereign. For example, the local 
government of Jamaica or Canada, being 
in the habit of obeying the English par- 
liament. is not a sovereign or supreme 
finvernment ; whereas the government of 
Tii,''eaii\, or the States of the Church, 
uhliough it may occasionally defer to the 
ivLshes ot' Austria, is not in a habit of 
bedieiice to that or any other state, and 
heivtbre is a sovereign government. 
\i:ain, a body of persons calling them- 
elves a government, but unable through 
heir weakness to secure the habitual 
'hedience of the people, are not sovo- 
"elgn, and would not be recognised as a 
overeign gv. frnmeiit by foreign state.s. 

Inasmneli as it is impossil le to fix the 
precise moment at which a h.ihit of obe- 
lienee h) a foreign govern '-lent ceases, it 
‘S dilhcult for foreign state> to determine 
"hen they will recognise the sovereignty 
a territory, once dependent, which has 
I'-lneved its independeneo. 

Ihe sovereign powers include all the 
powers whicli can 1)<‘ exerci.setl hv a go- 
vernment. They include the legislative 
power, the executive jiower, the power of 
*nakiug prii'ileyia [Lav. ; Li:c;isla- 
the power of deelenng peace and 
'var, and of eoiieluding treaties with 
'>icjgn states, the power of making con- 
acts With private individuals, and the 
powiM- of iii.stiiuiing impiirles. 

sovereign power i? ml* mi led by 
control. 'FUe seenri- 
benelicial exercise are de- 
t-roct from tlie imlance of lii- 

influence of public 


Sovereign or supreme govemmenta 
are divided into Monarchies and h'E- 
puBLics; and Replulics are divided 
into Aristocracies and Democra- 
cies. 

It ‘is commonly, hut erroneously, 
thought that the sijvereignty n sides in 
every person who hears the name of 
Ai;///; in other words, that every King is 
a monareh. Accordingly those king- 
doms in which the king is not strictly a 
monarch are called “limited monar- 
chies;’ and the king is siipjoscil lo be 
a sovereign whose power is checked or 
eontrolh'd hy certain popular bodies; 
whereas, in truth, the so\ereignty is 
diNided helweeii the king and tlie 
popular body, and the former does not 
possess the entire sovereignty. Tiiis 
subject is further explained in Monar- 
chy and Royalty. 

A .sovereign government may cease to 
exist as such by becoming a subordinate 
government {as wa.s for e.xamjde, tiie 
case witli the governments of the i.'.lands 
of the iEgeaii, conquered by Athens, and 
the governments of the stuUswldeh he- 
eame lunnan provinces', or by its disso- 
lution, in eonsequeiice of a successful 
, rebellion of its own subjects, or aii\ other 
cause. 

! The subject of sovereignty ^\\U be 
found best explained in Mr. Austin’s 
‘ Rro\ince of Jnrisprndenee ^deter- 
mined.’ 'r. e reeeiveil doetiims upon 
the .'•ubject will likew ise be Ibiiiul iu the 
treatises on international law. 1 he 
Lvr'nitiau of llobhes contains a very 
i correct \ lew of the nature of sovereignty, 
■ which has been often misunderstood 
‘ and mi.'irepresented bv later writers, 

; SPEAKER IPaki.ia.mint.i 


SPECIALTY, SPE(TA];iV DEPT, 

' or debt by special contract, is a debt wbioli 
I becomes due or is acknowledgtd to be 
1 due by ail instrument under seal. [Deed, 

I p 

Tlie nature of a debt by simple con- 
tract is explained under Simple Con- 

TRAC'l. ^ 

Hlackstone (ii. •lG4)c(msidcrs a debt of 
ri'cord, that is. a debt w hich appears to he 
due hy t!u' judgment of a court of record, 
as a “ ooutiaet of the highest nature, being^ 
esiablibhed by the sentence of a court of 
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judicature/’ This is, however, an erro- 
neous view of the matter. It is simply a 
rule of law that a debt, for which the 
judgment of a court of record has been 
obhiined, has a priority over other debts. 
SPECIFICATION. [Patent.] ' 

SPIRITS. [Wine AND Spirits.] 

SPY. In the discussion of this and 
many other questions of international 
law, the terms Right, Law, Lawful, and 
others of the same class, must be under- 
stood in a difFerent sense from tlieir proper 
technical meaning. What writers on 
International Law speak of as a Right is 
very often merely what appears fair, 
reasonable, or expedient to be done, or to 
be permitted. It is this reasonableness or 
expediency alone which is the foundation 
of those various usages which are recog- 
nised by independent civilized nations in 
their intercourse one among another, and 
constitute what is called the Law of Na- 
tions. Thus a person or a ]:)Ower is said 
to have a right according to the Law of 
Nations, which means that the usage of 
civilized nations permits the act, and this 
is the least objectionable sense in which 
the word Right is used. But when writers 
use the word Right merely in the sense of 
what is expedient, without reference to 
its being the foundation of a recogni.sed 
usage, they are confoun<lin^ the reason or 
foundation of a usage with the usage 
itself. « 

No doubt, we believe, has ever been 
intimated by any writer of authority on 
International Law, as to tlie right of na- 
tions at war with each other to avail 
themselves of the service of spies in carry- 
ing on their hostile operations. “ Spies, 
whom it is, without doubt, permitted by 
the law of nations to employ ; Moses 
made use of such, and Joshua himself 
acted in that capacity,” This is the ex- 
pression of Grotius in the only passage in 
which he touches on the subject ( Belt, 
et Pan. iii. 4, 818, par. .'5). Vattel says; 
— “ If those whom he (a general) em- 
ploys make a voluntary tender of their 
services, or if they he ncitlier subject to 
nor in :n,y wise connected with the 
enemy, ne may unquestionably take ad- 
vantage fheir exertions without anjr 
violatioii of jn> Lice or honour” (A/? Droii 
des Oeni,i\\. 10, § 179, in the common 


English translation as edited by Chltty, 
Svo., London, 1884). 

Rut it is generally held that the right 
can only be exerci.sed under limitations 
of various kinds. 

First, as to the right of the general, or 
of the sovereign for whom he acts, to com- 
pel any one subject to his authority to 
serve as a spy. Grotius, in the passage 
to which we have referred, admits that 
spies when caught are wont to he treated 
with extreme severity ; and he adds:, that 
this is sometimes done justly by those who 
have a manilestly just cause of war—hy 
others, in the licence which the law of 
war tolerates (licentia ilia quam dat belli 
jus); a useless distinction, upon which no 
practical rtile can be fouinled. In fact, 
as (in)tius himself notices, the custom is, 
when a spy is caught, to put him to death. 
Vattel attempts to assign the reason for 
this .severity : Spies,” he sajs, “ are ge- 
nerally condemned to capital punishment, 
and with great justice, since we have 
scarcely any other means of guardiiii* 
against the mischief tln*y may do us.” A 
man of honour, Vattel ju’oceeds to ob- 
serve, always declines serving as a sp}. 
as well as from his reluctanee to expoS(‘ 
himself to this chance of an ignominknis 
death, as because, moreover, the otliw 
cannot he performed without some (by rce 
of treachery : “ the sovereign, tlicrel’ore, 
has no right to require such a service of 
his s»ihjeet.s, unless perhaps in some sin- 
gular case, and that of the highest import- 
ance.” Snell l(x>se exceptions as tliat here 
stated aliouiid in the writers on Iub'rna- 
tional Law, and detract very much from 
the practical value as well as from the 
.scicntitic character of their speculation'-. 
Ill ordinary cases, Vattel therefore (!(" 
cide.s, the general must be left to prociin; 
spies in the best way he can, by teiuptiag 
mercenary souls by rew'ard.s. 

Secondly, the employment of spies Is 
eonceivi'd to be subject to certain limita- 
tions in resjH'Ct to llic manner of it amt 
the object attempted to be gained by d* 

* We may lawfully endeavour, ’ sa}s Vat' 
tel, “ to weaki'ii tin* enemy liy ah ^ 
means, provided they do m t 
common safety of human sooieiyf as ^ 
poison and as.sassiiiation.’* According;* 
the proper business of a spy is mcrel) 
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obtain inU?Uigeuce, and such secret emis- 
saries must not be employ <^d to take the 
lives of any of the enemy, although that, 
done in another way, is commonly the 
main immediate object of the war. Yet 
it might he somewhat diHicult to establish 
a clear distinction between what would 
be called an act of assassination by a spy, 
aral many of those surprises of an enemy 
which, so far from being condemned or 
deemed dishonourable, have usually been 
admired. Hut it has been maintained 
that an otlicer or soldier cannot he treated 


war, and when the immediate object is to 
save our country when threatened with 
ruin by a lawless conqueror. On such an 
occasion (as it should seem) the guilt of 
the subject or general who should betray 
his sovereign when engaged in an evi- 
dently unjust cause would not be of so 
very odious a nature.” But who ever 
heard of a war that was not thought by 
those engaged in it to he a just war on 
their own side and an unjust war on the 
part of their adversaries ? So that this 
distinction settles nothing. It is held 


as a spy in any circumstances, if he Iiad 
his uniform on wlien apprehended. See 
Martens, /Vre/.s dit Droit des (tens Mo- 
derues de i Europe (traduit de 1* Allemand) 
Paris, IS.'U, liv. viii., ch. iv., J 274; 
where references arc made to Hruekner, 
De Erfdorafionihus et Ej-ploratorihus, 
Jen., 1700; to llannov. (rel. AnzeiptHy 
1751, j)p. et seq. ; and, in regard to 
the celel)rated ease of Andn; in the Ame- 
rican war, to Martens, ErzlUdunpen merk- 
H'iirdiqcr Fiille, i, ;30;l, and to Kamptz, 
Bc^jtriUje zum Staats und Vdlkcrrevldj 
tom. i., No. ;i. 

A (piestion closely connected with the 
so-called lawful ness of employing spies, 
and indecil forming in one view a part ot 
that «|ue.stic’‘. is that of the lawfulness of 
soliciting the enemy’s subjects to act as 
spies, or to betray him. Vattel discusses 
this matter in reference to considera- 
tions both of law and of honour, or con- 
sciciice. “ It is asked in general,” he be- 
gins, •• whether it he lawful to seduce the 


however to be perfectly allowable in every 
point of view merely to accept the offers 
of a traitor. In this ease Vattel argues, 
‘‘We do not seduce him; and we may 
take the advantage of his crime, while at 
the same time we detest it. Fugitives 
and deserters commit a crime against 
their sovereign ; yet w’e receive anil liar- 
bour them hi/ the law of war, as the civil 
law expre.‘ises it. ” If such offers have ever 
been rejected, as that of the physician of 
Pyrrhus, who offered to poison his mas- 
ter, was by the Komans, he holds the act 
to be one of magnanimity indeed, but yet 
us one which no general or sovereign is 
bound to imitate. Or, as Grotius has ex- 
pres.sed it, such a course may evince lofti- 
ness of mind in those who pursue it, or 
their contidence of being able to compass 
their objects by open force, hut has no- 
thing to do with the question of what is 
law ful or unlawful. Martens holds with 
still less qualification, that we cannot oon- 
denin as an illegitimate means of carrying 


enemy s men, for the purpo.se of eugaging 
llietn to transgress tlieir duty by an in- 
kinious treacliery.” It has lieen already 
stated that he lays down the principle that 
may lawfully endeavour to weaken 
Ine enemy by any means in't affecting the 
common safety of human society > and 
he determines that seducing an enemy’s 
subject does not come und»T this excep- 
Such measures, accordingly, he ob- 
kHi^ practised in all vais. But 
nl he argues, they are not honourable, 
J ^?”^Phtible with the laws of a pure 
evidence of which we have 
to h/f * ^ gwerals are never heard 
8iic>. **aving practised them. “ If 
ill concludes Vattel, “are at 

it can be only in a very juGt 


on a war the corruption employed to se- 
duce the officers or other subjects of the 
eueiny, and to tempt them either to re- 
veal a secret or to surrender a post, dr 
even to get up a revolt ; it is the business 
of each state, he argues, to protect itself 
from such attempts by a careful choice of 
the persons it employs or trusts, and by 
the severity of the penalties with which 
it punishes their treachery. “ But,” he 
adds, “ it is without doubt to overleap 
by a great way the hounds of the law of 
war, and to declare itself an enemy of the 
whole human race, for a nation to try to 
stir up every otlier people to revolt by a 
general pruinise of a.ssistance, as was done 
by the French National Convention in 
their decree of the 19th of November, 
3B 
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1792.” Yet wildly absurd as this decree 
■was, its violation of the law of nations 
seems to have consisted merely in its jiot 
being conlined to the case of siicli foreign 
countries only as the French republic 
might bo then at war with ; unless in- 
deed it was inteinled to be taken, as it 
could not fail to be, for a declaration of 
war against all existing governments. 

The proper (juestioii as to the so-called 
law of nations with regard to spies, is what 
practices are sanctioned by the general 
usage of indepemleiit civilized nations. 
Such practices as are now permitted by 
such usage constitute a part of tliis so- 
called international law. Those practices 
which are not gt nerally permitted or ac- 
knowledged are not y(;t a part of such law. 
Persons who have occasion to write or 
think on this subject w ill find that much 
of the indistinctness and confusion ob- 
servable in the treatises on the law of na- 
tions will he removed if they will first 
form for theinsolves a clear conception of 
the proper rm'aiiing (if the w<)r<l Law, and 
of the improper meanings which it has 
also acquired ; and tin y will thus be en- 
abled to giNc the necessary precision to 
terms which are used so vaguely by 
writers on inteiLational Jaw. [Law; 
Kjoht.] 

SQUADRON, the principal division 
of a regiineiit of cavalry : the numerical 
Strength of a squadron has varied at dif- 
lereiit tiini'S, but at present it consists of 
one bundred and sixty men, of whom 
ab(nit one-sixth are not underarms. This 
body of men is divided into tw'o troops, 
each of which is commanded by its cap- 
tain, who has under him a lieutenant and 
a cornet. 'I'lie word is supfK>setl to Ini 
derived from “ squadra” ; Italian >, which 
is itself corrupk'd ftorn the J.atin word 
“ qnadratum acies (juadrata denoted a 
body of men drawn np in a square form. 
I’lie term esoadron’’ oceurs in Froissart’s 
‘ Clironi(;h s,’ and probably it was very 
early used in the French armies to desig- 
u IxKly of cavalry. 

Tie* strength of an army, with respc'Ct 
to ‘ '.dry, is usually expressed by the 
immb<‘r of squadrons in the field, as it is 
with respect t() infantry l>y the number of 
baUalions. V'ach regiment of cavalry 
of three or four 8i{Uudron8 ; and 


when in line, one yard in the lengths 
the front is allotted for each man au 
horse: the interval in line hetw’cen ever 
two squadrons is equal to one ((iiartcr ( 
the extent occupied by each squadron. 
STAHHINU. [Maim.] 

STAFF, MILITAliY. In the Rritis 
empire this consists, under the king an 
the general commanding-in-ehief. of t}io<; 
general, field, and regimental otiicors t 
whom is confided the can; of providin 
the means of rendering the military ton 
of tile nation efficient, of nuiintaining dli 
cipliiie in the army, and regnlatiug tli 
duties in every branch of the scr\ie(?. 

Resides the eommander-in chiif. h; 
military secretaries and aides-de-camp, tli 
general stall’ ceiisi.-'ts of the a<l jMtai)t an 
(piartermaster-generals. with tln-’ir reqm 
tive deputies, assistants, and dcjtiity-::. 
sistants ; the director-general of the ii 
cal department, and chaplain-genera 
the fiu’ces. The staff of the Orduai,:' 
departim'iit consists of the inaster-geiitTh 
and lieutenant-general, witlt their <lep:irii', 
and assistants ; the inspi-etor of fortilki 
tions, and the direetor of the ( Mgijitrri; 
'riie head-<piarters for (he general 
are in London. There are also, ffirth 
S(*veral military districts into liieh 
Rritain is divided, insj)eeting (ield-offi^'i "' 
assistant adjutants-g(*n(*ral, and major" 
brigade, together witli the otfieeisattich'l 
to the recruiting service, 'riie head-tiiW- 
ters h)r Scotland are at Kdinhnrgh. I-'' 
Ireland, besides the lord-lientemint .'iri'ib 
aides-de-camp, the chiefs of tin* stall 
sist of a deputy -adjutant and a 
qiiartermaster-geiH’ral, with their a--''* 
ants, 'fheir head-qnarters an* at 
and there are, besides the Si-veral 
for tin; military districts of that I'-U'f 
the empire. J.astly, in eaeli <>1 
nies then; is a stall graduated ia 
anc<; witli the general staff ol tia* 
and ronsistitjg t»f the gem'ral eimiinaix a' 
his aid(*.s-(ic-ramp, mililaty serirtaiit 
and majors of brigade, an in^pcctiui-^ ^ 
officer, a deputy-adjutant and a mpi . 
quarlernia.ster-general. 

The adjutant-general of fin’ 
charged w ith the duty of recnntmg, 
ing, and arming the troops, 
ing their discipline, granting (|i 

Fcncc, and discharging the «h‘u 



STAFF MILITARY. 


[ 739 ] STAGE-CARRIAGE. 


period of their service is expired. To 
the (iuartenniister-general is confided the 
duty of regulating the marches of the 
troops, providing the supplies of provi- 
sions, and assigning the quarters, or places 
of encainpinent. 

All military commanders of territories 
or of bodies of troops in Great Britain, 
Ireland, or in foreign stations, transmit 
periodically to the adjutant-general of the 
army cironnislantial accounts of the state 
of the t(‘r»’ik)ry and of the troops which 
they coininand ; and the reports are re- 
gularly submitted to the general com- 
manding-in chief. 

The stair of a regiment consists of the 
adjutant, (piarternuister, paymaster, chap- 
lain, and surgeon. 

y\hoiit the year 1800 the British go- 
vernment first formed a particular school 
f('r the purpose of instructing officers in the 
artof ‘'iirvc} ing ground in connection with 
that jiart of factics which relates to the 
choice of routes and of advanUigeous po- 
sitions for troops. These officers were in- 
dependent of the master-general of the ord- 
nance, and served under tlie orders of the 
qnartennaster-general or adjutant-geiu*- 
ral; tliey were called staff-officers, and 
wore select('d from the cavalry or infantry 
after ha\ii,^; done duly witli a n‘gimeut 
at least four jears. Tliey were first em- 
plo)e(l in Kgyjit, wliere they rendered 
coiisid"rable service ; aiel *iie sch(K>l was 
uft(*rwards united to the Uoyal Military 
College, which liad been then recently 
uistituted for tlie instruction of cadets 
}vho were to serve in the cavalry or the 
infantry of the line. At that institution 
a liinited number of officers, under the 
naine ()f tlie senior department, contiime 
fo be instructeil in tlie duties of the stalf, 
and in the sciences connected with the 
military art. 

Spain, from 180,^^ to 
81.1, tlie staiT-oHieers w^re constantly 
mnpdoyed, previously to a march or a re- 
reat, in surveying the <oui .ry at least 
“p day’s journey in front of the array, 
^iter the death of the Duke of York, the 
leased to he k{*pt up, and for 
eial years it wavs reduced to a single 
charged wdth the 
U\ih military ^anal at 

ywe. This company was atterwards 


incorporated with the corps of sappers 
and miners. 

The duties of officers belonging to the 
quartermaster-general’s staff are very dif- 
ferent from those of the military engin- 
eers ; the latter are employed in the con- 
struction of permanent fortifications, bat- 
teries, and field-works ; whiL the former 
survey ground in order to discover roads, 
or sites for military positions, for fields 
of battle, or quarters for the troops. The 
education of a staff-officer is such as may 
qualify him for appreciating the military 
character of ground : for this purpose he 
learns to trace the directions of roads and 
the courses of rivers or streams; and in 
mountainous countries to distinguish the 
principal chains from their raraitications, 
to examine the entrances of gorges, and to 
determine the heights of einiiienoes or 
the depths of ravines. He has, besides, 
to aeijuire a facility in determining or 
estimating the resources of a district with 
respect to the means it atfords of supply- 
ing provisions or quarters for tlie troops. 

The .staff-officer ought also to know how 
to correct the illusions to which the eye 
is subject in examining ground, from the 
dilTcrent states of the air, and the numl)er 
and nature of the objects wiiich may in- 
tervene between himself and lluise whose 
positions are required. He ought to he 
able to estimate the number of men wliich 
a visible tract of ground can contain, and 
to form a jiulgmcnt concerning the dispo- 
sitions and stratagems which it may per- 
mit an army to put in practice. 

ST AG K-C A It KI AG K. li .\CKNEY- 
COACII. CABUlOLhyr. A Stage Car- 
riage is defined by the 2 and 3 Win. IV, 
c. 102, as a carriage of any construction 
for convv*ying passengt*rs ftu' liirc to or 
from any place in Great Britain, which 
shall travel at the rate of not less than 
throe miles in tlie hour and be impelled 
by animal power, provided each passenger 
pay a distinct fare fi)r liis place therein, 
j Railway carriages and vehicles moved by 
I steam are excluded from the definition. 

By the 1 and 2 Wm. IV. c. 22, it is 
de^’hired tliat every carriage with two or 
nmre wheels, used for plying for hire in 
any public street at any place wdthin five 
miles from the (ieiieral Post-office in 
iioudon, of whatever form or construe- 
3b3 
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tion, or whatever may be the number of 
persons which it shall be calculated to 
convey, or the number of horses by which 
it shall be drawn, shall be deemed a haak- 
nejf-carriagv., '\ his class of public vehicles 
appears to have originated in London. 
The rise and progress of their use in Lon- 
don may be pretty distinctly traced from 
notices in Maepherson’s ‘ Annals of Com- 
merce,’ and in Anderson’s ‘ History of 
Commerce,* of whicli work the early 
volumes of Maepherson are a reprint with 
but few alterations. Under the year Ki’J.'i 
Maepherson, or rather Anderson, observes 
that “ Our historiographers of the city of 
London relate that it was in this year that 
hackney-coaches first began to ply in Lon- 
don streets, or rather at the inns, to Iwi 
called for as they w<.*re wanted ; and they 
were at this time only twenty in number.” 
In 11)52 the number of hackney-coaches 
daily plying in the streets was limited to 
200 ; in 1054 it was increased to 000, al- 
lowing however only (JOO horses ; in 1 00 1 
to 40i); and in 1094 to 700. Hy an act of 
the 9th year of Anne (c. 23) the number 
was to be increased to 800 on tlie e.x pi ra- 
tion, in 1715, of the licences then in force, 


The number of hackney-carriages licena 
for use during the year ending January 
1845, was 2450, all of which, with ij 
exception of less than 200, were cal).s, ( 
one-horse vehicles. The number of dri ve 
licensed during the year ending Ma 
1844, was 4027, besides 371 watermon. 

The generally low standard of mor 
character among cab-drivers leads to fl 
adoption of a system of remiinerati( 
which is not calculated to promote hones 
and good feeling. The vehicles and horsi 
are lent out at a fixed sum per day; ( 
rather, the inen are expected to brii 
home the stipulated amount. Tint exp 
riment of paying liberal wages, and tru> 
ing to the honour of men, is said to hai 
been tried and found utterly impractieahl 
An attempt was made, "about the u*; 
to introduce a more comiuodioi 
kind of vehicle, resembling an ()iniii!)i: 
instead of the old stage-coaches, whic 
could only carry four or at most six ii 
side passengers, hut the project failci 
When re-introduced from Paris theoiniii 
bus was d raw’ll by three horses abrt':M 
but this arrangement was soon ahundowii 
The first successful omnibus in l.oiidoi 


and 2(J0hackiiey-chairs were also licensed, w as started by u coach-builder naiiit^ 
The number of chairs w’as shortly in- bihilliheer, in July, 1829, to run hetiw'i 
crea.sed to 300, and by the act 12 Geo. I. Green wieli and Charing-Cross. at faw 
c. 12, to 400. In 1771 the number of considerably less than those of the olii 
coaches was further increased to 10(U), short stages; in addition to which aiivan- 
A lighter kind of vehicle, drawn by tage, the greater part of the passriinHi^ 
•ne hoi-se, was brought into extensive were sheltered from the weather. 
use in Paris. Efforts were made to in- judicious arrangement of making' 
troduce similar vehicles into this country, same charge for inside and outside 
but owing to a regard for the “vested IShilliheersoon obtained extensive pati’on- 
rights ” of the liackiiey eoach owners, age, and began to break dowm the 
it W'as long found impossible to get li- feeling of exebisiveiiess which fornKrl,' 
ccnces for them. With great difficulty distinguished inside from outside passcu* 
Messrs. Bradshaw and Polch (the latter gers. ISuecess in the first experiment led 
a member of parliament) obtained li- Shillibeer to establish omnibuses betweejj 
cences for eight cabriolets in 182.>, and Paddington and the Bank. After muc" 
started them at fares one-third lower than opjiosition the new system of travell4 
those of hackney-coaches. The name was fully established. 

“cab’* is now commonly applied to all (Some of the facts in the preceding paj 
hackney-carriages drawn by one horse, of this article are derived f oia^ 
vihf‘thm* oii two or four wheels. During papera in Chambers’s ‘ Edinburgh Jniif 
the first few years of the employment of iial ’ for 1845 (Nos 7<> and 78), h<d 
such carriages their numlicr was restricted of tlie historical matter is to l)C 
tp 41 xty-iive, while the number of coach- Knight’s ‘London* and the 
was increased to twelve hundred; Magazine,’ vol. vi.) 
hot (n 1832 all restriction as to the uuin- In 1799 the act of 
her of hackney-carriages was removed, passed (19 Geo. III. c. 51) whicn 
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imposed a duty on hired carriages of any 
description. This duty has at times been 
variously re^nilated, and is now settled by 
the above act, amended by 2 & 3 \Vm. 
IV. c. 120, and 3 & 4 Wm. IV. c. 48. 

The laws which relate to hackney-car- 
riages and metropolitiin stage-carriages 
'are cliietly comprised in two acts of par- 
diament: 1 2 Wm. IV. c. 22, which 

came into operation January .hth, 1832, 
lit led “ An Act to amend the Laws re- 
iiig to Hackney-Carriages, and to Wag- 
iis, (hirts, and Drays, and to place the 
dlection of the Duties on Hackney-Car- 
iges and on Hawkers and l^edlars in 
igland under the Commissioners of 
imps;” and G & 7 Viet. c. 8:;, enti- 
d “ An Act for regulating Hackney 
1(1 State C’arriages in and near London.” 
In the former act are contained tlie 
eater part of the enactments which rc- 
:e to iiaekney-earriages ; in tlie latter, 
ase wliich more especially apply to me 
opolitan stage-carriages (omnibusesX 
The limits of hackney-carriages (haek- 
y-coaelies and cabriolets) arc live miles 
mn the General Post-office, London; 
id drivers of hackney-carriages are coin- 
lahle to drive five iniks from the place 
here liired '»• from the General Post- 
Tice ; but if any hackney-carriage shall 
discharged at any place beyond tli 
mits of the metropolis (that i>, beyond a 
ircle of which the radius is three miles 
'oin the General Post-office), after eight 
the evening and before live in the 
loriiing, back-fare may be demanded to 
nearest part of the said limits or to 
standing-place beyond the limits 
here the carriage may have been Itired, 
the option of the hirer. 

The fares of hackney-carriages are 
;Xc*d by the act 1 Sc 2 Wm IV. c. “2. 
or every hackney-carriage drawn by two 
lorses, for any distance not exceeding 
ne mile, la. ; for any distance exceeding 
mile, at the rate of I'xL for e’ 'ry h;*lf- 
nie and for every fractional pa^t of half 
mile over and above any number of 
bmdes completed. Hy time, the fare 
» lor not exceeding thirty minutes, \s . ; 

forty-live minutes, Ls. erf. ; 
one hour, 2s. ; and for any 
of Grf. for every 
ween minutes completed, and 6rf. for ,^y 


fractional part of fifteen minutes. The 
fares for hackney-carriages drawn by one 
horse (cabriolets) are one-third less, so 
that for the first mile they are 8rf., for a 
mile and a half, Is., and so on. 

Every hackney-carriage and metropo- 
litan stage- carriage is licensed by a re- 
gistrar, deputy-registrar, or other officer 
appointed by one of Her Majesty’s prin- 
cipal Secretaries of State ; and every 
driver of a liackney-ooach, and every 
driver and conductor of a metropolitan 
stage-carriage, and every waterman, at 
the time of granting the licence receives 
a metal ticket, which every such driver, 
conductor, or waterman is to wear on his 
breast in such manner that all the writing 
thereon may he distinctly visible. A 
stamp-duty of 5.s*. is charged on every li- 
cence. Plates are to be affixed to hack- 
ney carriages with the name and abode 
of the proprietor and numl)er of the li- 
cence ; and Metrojwlitan Stage-Car- 
riage,” or sucli other words as the regis- 
trar shall direct, are to be painted on 
omnibuses. Proprietors of metropolitan 
stage-carriages fix their ovta tares, but 
those fares are to be distinctly painted on 
or in the carriage, as well as the number 
of persons for whom the carriage is li- 
censed. 

Hackney-carriages standing in the 
street, though not on any stand, to bt* 
deemed plying for hire. Drivers may 
ply on Sundays, and, if plying, are com- 
pellable to drive when hired. Agreement 
to pay more than legal fare not binding, 
but driver may agree to drive any dis- 
tance at discretion for a st;ited sum, and 
must not charge more than that sum, 
though less than legal fare. Deposit to 
Ik‘ paid for carriage kept waiting, and 
driver must take the di'posit and wait. 

The act (> & 7 Viet. o. 8(i, repeals a 
previous act (1 & 2 Viet. c. 71)\ and ex- 
tends the enactments not specifically re- 
pealed of the 1 Sc 2 Wm. c. 22, to the 
u Sc 7 Viet. c. 8G. Other provisions of 
the acts relate chiefly to the restoration 
of property left in carriages, to furious 
driving, intoxication, insulting language, 
loitering, and other acts of misbehaviour ; 
to proceedings of proprietors, drivers, and 
conductors, as to licences, payment of 
d ilies, contracts with each other; and to 
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inodes of granting summonses, powers of 
magi^tratfs, punish merits, penalties, &c. 

STAMPS, S'FAMP ACTS. Stamps 
are impressions made upon paper or 
parchment by the government or its of- 
licers for the purposes of revenue. They 
always denote the priee of the particular 
stamp, or in other words, the tax levied 
upon a particular insirument stamped, 
and sometimes they denote the nature of 
the instrument itself. If the instrument 
is written upon paper, the stamp is im- 
pressed in relief upon the paper itself; 
but to a pnrcliineut instrument the stamp 
is attached by paste and a small piece 
of lead which itself forms part of the im- 
pression. 'I'hese stamps are easily forged, 
and at various times forgeries of them 
upon a large scale have been discovered. 
The punishment for the forgery of stamp.s 
was made a capital oilence by the Act of 
William and Mary, and continued so un- 
til the year 18*30 (11 Geo. I V. tSt 1 Win. 
IV. c. (i(i), when it was made punishable 
by transportation. 

In France stamps are used hotli for the 
authentication of instruments and as a 
source of revenue. 

The stamp tax was introduced into this 
Country in the reign of William and Mary 
[5 W. & M. c. 21): such an impost had 
previously exist(*d in Holland. 'J'he Act 
T) W. & c. 21, imposes stamps upon 
grants from the crown, diplomas, con- 
tracts, probates of wills and letters of ad- 
ministration, and upon all writs, proceed- 
ings, and records in courts of law and 
equity ; it does not, however, seem to im- 
pose stamps upon deeds, unlc'ss they are 
enrolled in the courts at Westminster or 
Other courts of record. Two years after- 
wards, however, conveyauces, deeds, and 
leases were subjected to the stamp duty, 
aud by a series of acts in the succeeding 
reigns every instrument recording a 
transaction between two individuals was 
subjected to a stamp duty before it could 
be used in a court of justice. Hy the ‘38 
Geo. III. c. 78, a stamp duty is imposed 
on newspapers, and by a subsequent act 
inventories and appraisements are re- 
quired to be stamped. Legacies arc 
largely taxed by means of stamped re- 
ceipts. Stamps are also used as a coiive- ^ 
aient method of imposing a tax upon a | 


particular clas.s of persons : thus, articles 
of apprenticeship are subject to duty, and 
articles of clerkship to a solicitor to a tax 
of 1 2(i/. Solicitors are required to take out 
annually a certificate, stamped either with 
a 12/., 8/., or b/., stamp according to cir- 
cumstances. Before a person commences 
practice as a physician, an advocate, a 
harrister-at-Iaw, or an attorney, he must 
pay a tax varying from r)()/. to !()/., under 
the form of a stamp upon admission. 
Notaries public, bankers, pawnbrokers, 
and others, must obtain a yeaily licence 
in order to exercise their callings. 

The schedule to the Act 55 Lleo. HI. c. 
121, which coihsolidates all the previous 
acts, occupies nearly lUO octavo pages. 
Since the year 1815 the stamp duties have 
been mitigated. The 5 Geo. IV. e. ll, 
(“xempts law proceedings from stamps; 
and the stanips upon newspapers were 
reduced from fonrpence to a penny by 
b iSt 7 Wm. IV. c. 7b (183b), which duty 
exempts the paper from postage. As to 
the stamp duties on advertisements an<i 
iievrspapeis, see Advkkti.sp:3iknts and 
Nkw.spapkrs. 

In order to protect the revenue, the 
stamp acts usually impose a penalty np(m 
any fraudulent evasion of their provi- 
sions; and th(^ 44 Geo. III. c. 98 enacts 
that the proceedings shall be in the name 
of the attorney-general in b'ngland, or 
the king’s advocate in Scotland, and that 
the penalty shall go entirely to the crown. 

The acts render an nnstainped instru- 
ment invalid, and in order to increase 
the revenue tliey multiply the number of 
instruments to authenticate any t'aiis- 
actioii. Ilencc the stamp acts have given 
ri.se to many questions in courts of law as 
to the amount of stamps required for par- 
ticular instruments, the nature of tliose 
stamps, the eft'ect which the insuificieiiey 
or erroneous nature of the stamp may 
produce upon the instrument, and the use 
which may be made in a court of justice of 
a paper not stamped, but nevertheless un- 
questionably recording a particular tact. 

The courts of law have usually iatei*" 
preted the stamp acts with the same 
strictness with which penal statutes are 
interpreted, giving to exemptions as large 
an extension as the word.s will admit. On 
the other hand, feeling it a duty to en- 
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force the payment of this branch of the 
revenue, judges oppose the admission of 
1 3 fi instrument so constructed as to evade 
I the payment of the stamp duty. 

! The main rule in the levying of these 
duties is that each distinct transaction be- 
tween separate parties, recorded by a 
written insirument, shall have a separate 
^tUInp attached to it. 

'ill agreement not under seal may be 
.stamped within twenty-one days after it 
lias been signed ; but in all other cases 
the instrument must be written upon pa- 
per pn‘viously stamped; nor will the 
.yttaehinu- a blank piece of paper properly 
stamped to the instrument already oxe- 
ciite(l render the instrument admissible as 
ovideiiee in a court of law. We shall pre- 
sently mention the penalties by payment 
of which the severity of tlu'st! provisions 
jjiay be mitigated, 'rhe value of spoilt 
stamps, if claimed within twelve months, 
may he recovered, if tlu* absence of all 
iVimil is established on oath. 

If the court has sufficient evidence that 
an instrument has been properly stamped, 
but lias b(‘en lost, or is withheld by the 
. opposite party, it will receive an nn- 
sUimped copy as evidence. If a debt 
whicii lias been contracted under a writ- 
ten agreement can be established liy parole 
evidence, so that the existence of the 
agreement shall not come under the 
iioiic<.‘ of the court, the plaintilf may re- 
cover without production of the agree- 
ment ; but if the existence of the written 
agi etuuent appears I’rom the te.stimoiiy of 
the plaintilfs witnt^ses, or from some 
, eonditioii 'omiiig into question which 
necessarily implies tlie existence of a 
'v^'iitten instrument, then the agreement 
must be jirodueed as tin* best evidence ; 
and the plaintiff cannot recover unless it 
is duly stamped. INevertheless an iiu- 
stai.iped instrument, such as a receipt or a 
feigned account, may be used by a wit- 
ness to refresh his memory as to the 
<miounts paid in his presence or acknow- 
ledged ill his presence to liave been re- 
ceived ; in such instances the ease rests 
not on the document, but on the testimony 
^ of the witness. 

^ An unstamped instrument, though an 
insufficient foundation fo.’ proceedings at 
liiw, may be used as evidence to defeat 


fraud, and with certain limitations to 
establish a criminal charge. An unstamped 
agreement containing matter not requiring 
a stamp, may be used as evidence of that 
matter, although it is invalid as evidence 
of the terms of the agreement. An in- 
dictment for forgery likewise may be 
maintained, although the instrument 
forged may be invalid for want of a 
proper stamp ; but such an invalid in- 
strument is 11(4 sufficient to support an 
iiidietinent for larceny. 

Originally a stamp was invalid if the 
denomination was erroneous, although 
the amount paid was correct; but by the 
5.5 Geo. 1 1 1., wrong stamps, if of sufficient 
value, are rendered valid, unless upon 
the face of them they are appropriated to 
a dilfenuit instrument from that to w hich 
they are attached. In this case tlie stamp 
is forfeited, but the instrument may be 
re-stamped upon payment of the {lenalty ; 
by a previous act (.57 Geo. III., c, 127, 

I s. 2) any instrument, e\et*pting bills and 
promissory notes, is allowed to Ire stamped 
upon payment of the duty, and a penalty 
of h)/. (or if it is a deed, lo/. for each 
skill); if it is to be stamped within a 
twelvemonth after its execution, the com- 
nii'-sumers are allowed to remit the pe- 
nalty (44 Geo. 111., c. 15). Thus even 
during a trial an instrument may be 
I stamped so as to render it admissible; 

[ but ..s this is rarely possible, it has been 
sngg(*sted that an officer of the court 
ought to be enabled to affix the proper 
stamp and l(‘vy the penalty ; so that 
justice may not be defeated, or at least 
deferred, from the want of this formal 
eireiunstance. 

The general principles whieh r(*gulate 
the courts in the interpretation of the 
Stamp Acts are, that fi’audulent evasion of 
the stamp duties shall l)e pimislu'd by 
forfeiture of all benefit fr</in the docu- 
ment which ought to have been stamped; 
and that a just claim shall not be evaded 
or a fraud be effected because the just 
claimant has unintentionally violated the 
stamp laws. 

The stamp duties and the custody of 
the dies are placed under the superintend- 
ence of commissioners appointed under 
the gnnit seal. The 4 ik 5 Wm. IV., 
c. tiO, amended by 5 & 0 Wm. IV., c. 2Q, 
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consolidated the Board of Stomps. The 
commissioners transact their business in 
Somerset House, London. The endeavour 
to impose stamp duties upon our Ameri- 
can colonies in 17G.5, was one of the 
approximate causes of the American 
revolution. 

The law respecting stamps, and a refe- 
rence to the principal cases cited, are 
contained in C’hitty’s Practical Treatise 
on the Stamp Laws. 7'hat MiK)rk has been 
mainly used for this article. 

The stamp duties act very unequally 
on small and on large treansactions, and 
fully justify the statement that the legis- 
lature that imposed them were desirous 
to shift the burden of taxation from the 
rich to the middling classes. The stamp 
duty on the sale of land of the value of 
.')()/. (taking a certain average length of 
conveyance) is 12^/. per cent.; of the 
value of lOO/. it is .5 per cent.; of the 
value of it is 1/. 14.s'. 3(/. per cent. ; 
but of the value of nooo/. it is only one per 
cent. The same unequal scale applies to 
mortgages. “ A mortgage of ,50/. would 
cost in stamps and law expenses, 30 per 
cent ; a mortgage for 12,500/. would cost 
one per cent. ; and for 100,000/. it would 
coat l‘2x. per cent.” This scale of taxa- 
tion is manifestly framed to shift the 
burden from great landowners and capi- 
talists to those of very moderate means. 
These facts appear from a Report of a 
Committee of the Lords (184G) on the 
peculiar burdens wliich the land has to 
bear. The result of this inquiry shows 
clearly the peculiar burdens which the 
comparatively poor sustain in consequence 
of the legislation of the rich. 

The net produce of the stamp duties in 
the year which ended October 10, 1844, 
was C, 533, 385/. ; in the year which ended 
October 10, 1845, it was G,9G 1,370/. 

STANDING ORDERS. [Bill in 
Parliamknt.J 

STANNARY, from the Latin Stan- 
num, tin.” This term sometimes de- 
notes a tin-mine, sometimes the tin-mines 
of a district, sometimes the royal rights 
in respect of tin-mines within such dis- 
trict. But it is more commonly used as 
including the tin-mines within a particu- 
lar district, the tinners employed in work- 
ing tliem, and the customs and privileges 


attached to the mines, and to those eit 
ployed in digging and purifying the ore 

The great stannaries of England « 
those of Devon and Cornwall, of whic] 
the stannary of Cornwall is the more im; 
portant. The stannaries of Cornwall and 
Devon, were granted by lOdward 111. t( 
the Black Prince, upon the creation of tln^ 
duchy of Cornwall, and arc perpetually 
incorporated with that duchy. In gene- 
ral both stannaries are under one duchy, 
officer, called the Ibrd-warden of the stan- 
naries, with a separate vice- warden for 
each county. The stannary of (^ornwnll 
is subdivided into the stannary of Black- , 
more, in the eastern parts of the county, 
and the stannaries of Tywarnhaile, Peu- 
w'ith, and Ilelston, in the west. 

All tin in Cornwall and Devon, who- 
ever might be the owner of the land, ap- 
pears to have formerly belonged to the 
king, by a usage peculiar to these coun- 
ties; for the gen(‘ral prerogative of th(‘ 
crown extends only to mines of gold or 
silver, or other mines in which the value 
of the gold or silver exceeds that of the 
inferior metal with which it is eoinbined. 
(12 Coke's Pep., 9.) 

King John, in 1201, granted a charter 
to his tinners in Cornwall and Devon- 
shire, authorising them to dig tin and 
turves to melt the tin anywhere in the 
moors and in the fees of bishops, ahhots, 
and earls, as they had been used and ac- 
enstomed. (Maddox, Exch., 279 t -83 1.) 
This charter was confirmed by Edward I., 
Richard II., and Henry IV. 

In Cornwall the riglit of digging in 
other men's land is now regnlateil l>y a 
peculiar usage, called the custom t)f hound- 
ing. This custom attaches only to such 
land as now is or antiently was wastrel, 
that is, land open or uninclosed, 'i’he 
mode of acquiring a right to tin-hounds is 
this; an agent goes on the spot to be 
bounded and digs up the turf or surface, 
making little pits at the four corners to- 
wards the east, west, north, and south, of a 
reasonable extent ; and the area or space 
within the four corners will be the con 
tents of the bounds. Having made these 
corners, the agent describes on paper the 
situation of the hounds, states the day 
when, and the person by whom, they were 
marked out or cut, and makes a declara- 
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on for whose use this was done, express- I word estapCf which signifies a mart or 
'g therein that tiie spot was free of all market.’* It appears to have been used to 
vful bounds. At the next stannary | indicate those marts both in this country 
onrt he procures this description to be and at Pruges, Antwerp, Calais, &c., on 
[ .ut on parchment, when a first proclama- the Continent, wliere the principal pro- 
ion is made of it in open court, the parch- ducts of a country were sold. Probably 
iicnt, or paper being stuck up in a con- in tlie first instance these were held at 
.[licuoiis place in the court, and a minute such places as possessed some conve- 
of the transaction is made by the steward nience of situation for the purpose. After- 
in the regular court paper. On the next wards they appear to have been confirmed, 
court day, three weeks afterwards, a second or others appointed for the purpose by 
proclamation is in liktJ manner made, and the authorities of the country. In Kng- 
Mialso at the third court; when, if there land this w'as done by the king (2 Edw. 
be no siiccessful opposition, judgment is III. c. 9). All merchandize sold for the 
given, and a writ of possession issues to purpose of exportation was compelled 
the bail ill of the stannary, who delivers either to be sold at the staple, or after- 
])ossession accordingly. In this mode the wards brought there before exportation. 
l)()un(l-(uvner, actpiires a right to search This was done with the double view 
for and lake all the tin he can find, pay- of accommodating the foreign mer- 
iiig the lord of tlu^ soil oiie-fiftcenth, or to chants and also enabling the duties on 
j)ernut others to do so ; and to resist all exportation to be more conveniently and 
who attempt to interrupt him. The certainly collected. Afterwards the word 
hounds must be renewed annually, by a staple was applieii to the merchandize 
bounder employed on behalf of the bound- itself which was sold at the staple. The 
owner, or the lord may re-enter. staple merchandize of England at these 

As ])art of the stannary rights, the duke early times, w hen little manufacture was 
of Cornwall, as grantee of the crown, has cairicd on here, is said by Lord (’oke to 
or had the pre-emption of tin tliroughout have been wool, woolfells or sheepskins, 
the county, a privilege supposed to have leather, lead, and tin. Incident to the 
been rest'ived to the crown out of an ori- staple was a court called “the court of 
giiial right of property in tin mines, but the mayor of the staple.” 'riiis court 
in imalern times it is never exercised. was held for the convenience of the mer- 
FormerU for the redressing of griev- chants, both native and foreign, attending 
nncis and the general regulation of the the staple. It was of great antiquity ; 
stannaries, rejiresentative assemblies of the date of its commencement does not 
tlie tinners w'ere suinnioncd both in De- appear to have been certainly known, 
vonsliire and in Cornwall. These assera- Many early enactments exist regulating 
biit's Were called pr.rliaments, or convocti- the proceedings at the staple and the 
tarns of tinners, and were summoned by court held there. Most of these were 
the lord-warden of the stannaries, under passed during the reigns of the two Kd- 
a writ, issued by the duke of Cornwall, or wards, the first and third of that name. 
Ijy the king, when there was no duke au- These kings appear to have been ex- 
thorising, and requiring liim so to do. tremely anxious to facilitate and encour- 
Tbe last convocation was held in I7r>2, age foreign commerce in this kingdom; 
(^Appendix to the case of Itowe n. Bren- and by these statutes great immunities 
ton; *3 Manning and By land’s and privileges are given, especially to 

The duties payable to the duke of Corn- foreign, but also to native merchants 
w'all on the stamping or coinage of tin attending the staple. Tlie first enactment 
WHMx* abolished by 1 & 2 Viet. c. 120, and of importance is called the Statute of 
he January courts were re-modelled by Merchants, or the Statute of Acton-Burnel, 
& 7 Win. IV. c. lOfi, Further regula- and w^as passed in the lltli year of Edw. 
.ions fjr these courts ha'ie been introduced I., A.u. 1283. [IfuiiNEL, Acton, Sta- 
by 2 & 3 Viet. c. 58. tutk of.] The statute passed in the 

STAPLE, “anciently writti®^ estaplr, •'27th year of Kdw. 111. cap. 2, is entitled 
Cometh,*’ says Lord Coke, “ of t he French the Statute of Stap J [ A One object of it 

THE R,*IVI'kKR!SHNA MISSION | 

INSTITUTE QF CULTURE I 



STAR-CHAMBER. 


STAR-CHAMBER. 


[ 746 J 


was to remove the staple, previously held 
at Calais, to various towns in England, 
Wales, and Ireland, which are appointed 
by tlie statute. The statute directed pro- 
ceedings similar to those prescribed for 
obtaining a Statute Merchant by means 
of a sealed recognizance, in consequence 
of which execution might be obtained 
against tlie lands and tenements of the 
debtor in the same manner as under a 
Statute Merchant. 

A variety of other statutes were passed 
in the same and •succeeding reigns, in 
some res.pects conlinning, in others alter- 
ing the provisions of the leading statute. 
As commerce became more extended, the 
staples appear to have fallen into <lisuse. 
Lord Coke, a great worshipper of anti- 
quity, complains that in his time the sta- 
ple had heeome a shadow ; we have only 
now, he says, stapulam umbratilem, 
whereas formerly it was said that wealth 
followed the staple. 'I'he practice how- 
ever of taking recognizances by statute 
staple, from the many advantages attend- 
ing them, long continued. (11 Edw. I.; 
27 Edw. III. caps. 1, d, to 6, 8, 9; 2 
Inst,, 822 ; ('om. tit. ‘ Stat. Staple 
2 Saimd. by Wins., 69 ; Reeves, Hist, 
Enq. Lnw, v. 2, pp. 161, 898.) 

STAR-CH AM BER. The Star-Cham- 
ber is said to have been in early times 
one of the apartments of the king’s palace 
at Westminster which was used for the 
despateli of public business. The Painted 
Chamber, the White Chamber, and the 
ChambreMarkolph were occupied by the 
triers and receivers of petitions, and the 
king’s council held its sittings in the Ca- 
mera Stellata, or (8iambre des Estoylles, 
which was so called probably from some 
remarkable feature in its architecture or 
embellishment. Whatever may be the 
etymology of the terra, there can be little 
doulit that the court of Star-Chamber 
derived its name from the place in which 
it was holder!. “The lords sitting in 
the Star-Chamber” is used as a well- 
known phrase in records of the time of 
Edward III., and the name became per- 
manently attached to the jurisdiction, and 
contin led long after the local situation of 
the court was changed. 

The judicature of the court of Star- 
Chamber appears to have originated in 


the exercise of a criminal and civil juris- 
diction by the king’s council, or by that 
section of it which Lord Hale calls the 
Concilium Ordinarium in order to dis- 
tinguish it from the Priinj Council, who 
were the deliberate advisers of the crowu, 
(Hale’s Jurisdiction of the Lord's House, 
chap. V. ; Palgrave’s Essa// on the OrujU 
mil Authority of the Kinys Council.) 
This exercise of jurisdiction by the king’s 
council was considered as an encroach- 
ment upon the common law, and being 
the subject of frerpient complaint 1^ the 
.Commons, was greatly aliriilged by seve- 
ral acts of parliament in the reign of Ed- 
ward HI. It was discouraged also by 
the common-law judges, although they 
M ere usually members of the council ; and 
from the joint operation of these and some 
other causes the power of the Concilium 
Regis as a court of justice had materially 
d(*clined previously to the reign of Henry 
Vn., althougli, as Lonl Hale observes, 
there remain “ some straggling foot-steps 
of their proceedings” till near that time. 
The statute of the 8 Henry VIT. c. 1, em- 
powered the cliaiicellor, treasurer, and 
keeper of the privy-seal, or any two of 
them, calling to them a bishop and tem- 
poral lord of the council and the two 
chief justices, or two other justices in 
their absence (to whom the president of 
tlie council was added by stat. 21 Henry 
VHI. c. 20), upon bill or information ex- 
hibited to the lord cliaiicellor or any 
other, against Jiiiy person for maintenance, 
giving of liveries, and retainers by inden- 
tures or promises, or other einhiaceries, 
untrue demeaiiings of sh<*riffs in making 
panels and other untrue returns, for taking 
of money by juries, or for great riots or 
unlaMful assemblies, to call the otreuders 
before them and examine them, and pun- 
ish them according to their demerils. 
The object and effect of this enactment 
are extremely doubtful ; but it is perhaps 
the best opinion that the court created by 
the .3 Henry VII c. 1, was not the court of 
Star-Chamber; that this court by statute 
fell into disuse after the middle of the 
reign of Henry VIII.; that the court of 
Star-Chamber w^as the old concilium or- 
dinarium, against whose jurisdiction many 
statutes had been enacted from the time 
of Edward III., and that no part of the 
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...diction exercised by the Star-Cbam- 
fr could be maintained on the authority 
the statute of Henry VII. At the 
rinning of the reign of Elizabeth, 
.he court of Star-Cluiinher was unques- 
tionably in full operation, in the form in 
which it was known in the succeeding 
reigns ; and at this period, before it had 
degenera U*d into a mere engine of state, it 
was by no means destitute of utility. It 
was the only court in which great and 
[powerful oflejiders had no means of .set- 
ting at defiance the administration of 
justice or corrupting its course. And 
(luring th(? reign of EIizal)(‘th, when the 
jurisdiction of the Star-Chamber had 
n ached its maturity, it seems, except in 
j.)(ditieal cases, to have been admijji.stered 
vrith wisdom and discretion. (Palgrave's 
AVs//// on the Kinifs ('onncil^ p. 10.5.) 

Tile proceedings in the Court of Star- 
Chamher were by information, or bill 
and answer; interrogatories in writing 
were also exbilnted to tlio defendant and 
witnesses, which wen; answ^ered on oath, 
file attorney-general had the power of 
.‘X hi hi ting eX'oflicio informations; as had 
lUo the king’s almoner to recover dt‘o- 
'.andh and goods of a felo-de-se, which 
were supposed to go in support of the 
king’s aims. In cases of confession by 
accused persons, the information and pro- 
Lee<lings w ere ond ; and Inmce aro.se one 
^h’tlie most op})ressive abuses of the court 
in political prosecutions, 'J'he proceed- 
ing by written information and interro- 
2 at<»ries was tedious and troublesome, 
>t’teii involving much nicety in pleading, 
nid ai . ays rcfpiiring a degree of preci- 
sion in se*tting forth the accusation, which 
\vas emharrassing in a state prosecution. 
It was with a view fo these difficulties 
ffiat Lord Bacon iil.scouraged the king 
^om adopting tliis mode of proceeding in 
the matter of the pnrsuevants saying that 
“the Star Chamber without confession 
long seas.” ( B. icon’s Worhsj vol. iii. 
P- 37;i.) Ill political charges therefore 
iie attorney-general derived a great ad- 
tantiige over the accused by proceeding 
^rc teiius or orally. The consequence 
*as, that no pains 'ivcrc spared to procure 
confessions, and pressure of every kind, 
ncluding torture, was unscrupulously 
Applied. According to the laws of the 


court, no person could he orally charged 
unless he acknowledged his confession at 
the bar. “freely and voluntarily, without 
constraint.” (Hudson’s "Jrtatur (f the 
( 'ourt (f Star- ( 'hawher . ) But th is check 
upon confession.s impioperly obtained 
seems to have been much negheted iu 
practice during tin* later period.s of the 
hi^tory of this court. Upon admissions 
of immaterial cireumstanee aggravated 
and distorted into coniessions of guilt, 
the Earl of Northuinherland was prose- 
cuted ore tenns^ in the Star-tdiambcr, for 
l>(*ing privy to the (gunpowder Plot, and 
was sentenced to pay a fnu* of ;io,oo()/., 
and to he imprisoned for life ; “ but by 
what rule,” says Hudson {('oil. Jurid, 
vol. ii. p. (;3), “ that .sentence was, I know 
not, for it was ore tennsy and yet not upon 
confession.” And it frequently hapjieued 
during the last century of the t‘xi.stence 
of the Star-Chamber, that enoiinous 
lines, imprisonments for life or during 
the king’s pleasure, banislnncnt, mutila- 
tion, and every variety of punishment 
short of death were intlichnl by a court 
composed of members of the king’s eouu- 
cil, upon a mere oral proceeding, without 
hearing the accused, without a written 
charge or record of any kind, and with- 
out appeal. 

The judges of the Court of Star- 
Chamber were the lord eliancellor or 
lord keeper, who presided, and w hen the 
voices were equal gave the casting vote, 
the lord treasurer, the lord privy seal, 
and tljc president of the council, who 
were members of the court, e.v officio. 
In addition to these were associated, 
in early periods of the history of the 
court, any peers of the realm w lio chose 
to attend. According to Sir ’I’huinas 
Smith, the judges in his time wen* the 
“ lord chancellor, the lord treasurer, 
all the king’s majesty’s council, and the 
barons of this land.” {dnumunni'calth (f 
Knffland, b. iii. e. 5.) lliulson states 
that the number of attoidant judges “in 
the reigns of lletmy VH. and Henry 
VIII. have been well near to forty; at 
some one time thirty; in the reign of 
Queen Elizabeth often times, but now 
(i. e. in the time of James I.) much 
lessened, since the barons and earls, not 
being privy councillors, have forborne 
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their attendance.** He further slates, that 
♦‘in the times of Henry VII. and Henry 
VIII. the court was most commonly fre- 
quented by seven or eight bishops and 
prelates every sitting-day;” and adds, 
“ that in those times, the jfines trenched 
not to the destruction of the offender's 
estate, and utter ruin of liim and his pros- 
perity, as now they do, but to his correc- 
tion and amendment, the clergy’s song 
being of mercy.” ( Cofl, Jitrid. vol. ii. 
p. 3t).) The settled course during the 
latter part of tlie reign of Elizabeth and 
the reigns of James 1. and Charles I., 
seems to have been to admit only such 
peers as judges of the court as were 
members of the privy council. 

The civil jurisdiction of the Star- 
Chamber comprehended mercantile con- 
troversies between English and foreign 
merchants, testamentary causes, and dif- 
ferences between the heads and common- 
alty of corporations, both lay and spiri- 
tual. I'he court also disposed of the 
claims of the king’s almoner to deodands, 
and also such claims as were made by 
subjects to deodands and catalla felo- 
nnm (chattels of felons) by virtue of 
charters from the crown. The criminal 
jurisdiction of the court was very ex- 
tensive. If the king chose to remit the 
capital puiiishm(*nt, the court had juris- 
diction to punish as crimes even treason, 
murder, and felony. Under the com- 
prehensive name of contempts of the 
king’s authority, all offences against the 
state were included. Forgery, perjury, 
riots, maintenance, embracery, fraud, 
libels, conspiracy, and false accusation, 
misconduct by judges, justices of the 
peace, siieriffs, jurors, and other persons 
connected with the administration of 
justice, were all punishable in the Star- 
Chamber. 

It was also usual for the judges of 
assize, previously to their circuits, to 
repair to the Star-Chamber, and there to 
receive from the court directions respect- 
ing the enforcement or restraint of penal 
laws. Numerous instances of this un- 
warrantable interference with the admi- 1 
nistration of the criminal law occur with 
reference to the statutes against recusants 
in the reigns of Elizabeth and James I. 

A court of criminal jadicature, com- 


posed of the immediate agents of the pre- 
rogative, possessing a jurisdiction very 
extensive, and at the same time imper- 
fectly defined, and authorized to inflict 
any amount of punishment short of death, 
must, even when best administered, have 
always been viewed wdth apprehension 
and distrust; and accordingly in the 
earlier periods of its history we find con- 
stant r(*monstrances by the Commons 
against its encroachments. As civiliza- 
tion, knowledge, and power increased 
among the people, the jurisdiction of the 
lords of the council became intolerable. 
A measure which was introduced into 
the House of Commons in the last parlia- 
ment of Charles I., to limit and regulate 
the authority of this court, terminated in 
a proposal for its entire abolition, which 
w'as eventually adopted without opposition 
in both Houses. The statute Hi Car. 1. 
c. 10, after reciting Magna C’harta and 
several early statutes in support of tlie 
ordinary system of judicature by the 
common law% goes on to state that “ tlu' 
judges of the Star-Chamber had not kept 
themselves within the points limited liy 
the statute 3 Henry VIL, but had und»*r- 
taken to punish where no law warranted, 
and to make decrees having no such 
authority, and to infiict heavier punish- 
ments than by any law was warranted: 
and that the proceedings, censures, and 
decrees of that court had by c.xperience 
been fojind to be an intolerable burthen 
to the subjects, and the means to intro- 
duce an arbitrary power and govennnent.” 
The statute then enacts, “ that the said 
court called the Star-Chamber, and all 
jurisdiction, power, and authority belong- 
ing unto or exercised in the same court, 
or by any of the judges, otlieei*s, or 
ministers thereof, should be clearly and 
absolutely dissolved, taken away, and 
determined ; and that all statutes giving 
such jurisdiction should be repealed.” 

STATE. fSoVKRETGNTvJ 

STATES GENERAL. This term is 
from the French Etuts Gewemf/x, the 
assembly of the three orders of the king* 
dom: the clergy, the nobility, and the 
third estate. The States (ieneral of 
France were convoked in I»>14 under 
I .ouis XU I., and they did not rnectagam 
till 1785. The memorable convocauon 
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of the States General of France in 1 789 
led to the Revolution. A dispute arose 
betwe(*n the two privileged orders and 
the tliird estate (tiers etat) about their 
mode of sitting and voting. It was at 
first proj)osed by the lir»'ton members 
that the third estate should assume the 
name of National Assembly without re- 
t;ard to the other two orders. Mirabeau 
opposed this proposition, but finally in the 
hume year (17th June, 1789) the depu- 
ties of the tiers etat with such deputies 
of the clergy as chose to join them, for 
none of the nobles accepted the invitation 
to join, assumed the name of the National 
Assembly, a term w'liich had sometimes 
been used to designate the States General. 
Tlie king, Louis XVI., afterwards sanc- 
lioiud the union of the three estates in 
one National Assembly. One of the 
early ads of the National Assembly -was 
tlie publication of the ‘ Declaration of the 
Rights of the Man and the Citizen a 
piece of absurd and incongruous declama- 
tion wliich Mirabcau’s good sense made 
him despise, and all sober thinking people 
will be of his mind. [Liukuty.] The 
National Assembly continued its labours 
several mouths after the death of Mira- 
heau, ‘Jnd April, 1791. In September, 
1791, the assembly presented to the king 
for his sanction the new constitution, 
winch the king accepted, and the assembly 
dissolved itself on the 8()th of (he same 
niontli. 'file first National Assembly 
IS generally called ‘ rassemble'e eonstitu- 
ante,’ f-mi its ha^ing framed the cousti- 
UUion. The cunslilulion lasted about 
twelve months, and was followed by the 
Republic. 

H'fATISTU^S is liiat department of 
political science which is concerned in 
collecting and arranging facts illustrative 
of tlie condition and resources of a .state. 
To reason upon such facts and to draw 
conclusions from them is not within the 
province of statisStics ; but is the husiiie.ss 
of the statesman and of the political 
economist. 

That it is necessarv for a government, 
ni order to govern well, to acquire infor- 
mation upon matters affecting the condi- 
tion and interests of the people is ofivious. 
Indeed, the civilization of a country may 
almost be measured by the completeue^ 


of its statistics ; for where valuable statis- 
tical records of antient date are found 
concerning a country not yet advanced in 
civilization, which would appear to con- 
tradict this position, we owe them to 
sovereigns or governments of uncommon 
vigour and sagacity. However rude the 
government of a country may be, it can- 
not attempt to make laws witliout having 
acquired the means of forming a judg- 
ment, however imperfect, as to tlie mat- 
ters brought under its consideration. In 
this sense statistics may be said to be 
I coeval with legislation ; but as Icgislatiou 
has rarely been conducted upon any fixed 
principles, or partaken of the character 
of science, in the earlier ages of the 
world, wc must attribute to statistics, as a 
department of political science, a much 
later origin. It is chiefly to the rise of 
political economy that we arc indebted 
for the cultivation of statistics. The 
principles of that science, which arc di- 
rectly concerned about the prosperity and 
happiness of mankind, were not reduced 
to any system until the middle of the last 
century; since that time, political eco- 
nomy has been cultivated as an inductive 
science. The correctness ol‘ prt conceived 
theories has been tested by the observa- 
tion and analysis of facts; and new prin- 
ciples liave been discovered and esta- 
blished by the same mi'ans. A limited 
knowledge of facts had previously been 
an olistacle to the progress of political 
economy ; and, on the otlier Iniiid, the 
neglect of that science caused indifference 
to statistical inquiries. Statistics, which 
had been neglected until political eco- 
nomy rose into favour, have since been 
cultivated with continually increasing 
care and method, as that science lias been 
further developed, and the Knowledge of 
its fundamental principles more widely 
di (fused. 

This connection between political theo- 
ries and statistics, while it has led to the 
collection of many data which would not 
otherwise have been obtained, has often 
introduced a partial and deceptive state- 
intnit of facts, in order to support precon- 
ceived opinions. This is sometimes un- 
justly objected to statistics, as if it were a 
defect peculiar to them. That facilities 
for decepliou are afforded by statistical 
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cannot be denied; but fallacies of this 
kind, like all others, are open to scrutiny 
and exposure. Reliance need not be 
placed upon statements of facts nor on 
iiuml)ers, unless supported by evidence; 
and inferences from them should only be 
admitted according to the rules by which 
all sound reasoning is governed. Falla- 
cies are diliieult to detect in proportion to | 
the ingenuity of the sophist and the igiio- | 
raiicc or iuexp(*rtiiess of liis oppommts ; 
but ill political matters, opposite theories 
and opinions are maintained with eipial 
ability, and facts and arguments are in- 
vestigated with so mueh jealousy, that, in 
the end, truth can liardly fail to be esta- 
blished I\ either does any suspicion of 

partiality attach to such facts as are col- 
lected by a government without reference 
to particular theorii-s. Until some one 
has shown "he value of noting a certain 
class of facts Avilh a view to his own 
impiiries, no pains tire taken to obtain 
information ol* that nature from the best 
sources; hut as soon ns (he importance of 
seeking any data is acknowledged, the 
collection of them becomes the Imsimss 
of impartial persons. The statist must 
he acapiaiiited with the purposes to which 
the facts collected and arrangi’d by him 
are likely to lie applied, in order that the 
proper distinctions and details may he 
noted in such a manner as to give the 
fullest means of analysis and inferema*; 
hut his services are greah-st when he does 
not lahoui* in sii[)pc;rt of a theory. 

It thus Ix'eonii’s part of the Im.siuess of 
govenimeiit to apply all the means in its 
power in aid of statistics, not only for the 
administration of the alfairs of stab*, hut 
also for the improvement of political 
soienee. Ahundance and accuracy must 
he the olijj-rt of a governmeut in colleet- 
ing sratisfieal facts 

VVi" would lay much stress upon tin* 
collection of facts by the supreme power, 
becauM* the classes of facts most important 
in political iinpiiries can scarcely ever be 
searclnd out by other persons, who have 
not acc(\vs to th.i offices of government, 
and who are witl out authority to demand 
information; Avhi'.* the government has 
■ample means at its disposal, and can, 
■without diiru'uiiy and in the ordinary 
:?our8& of admiiiisti. ^ion, obtain statis- 


tical in formation of the highest value. 
Ill this and many other countries the 
respective governments are applying 
themselves earnestly to statistical investi 
gutions. In Kngland a statistical depart- 
ment has been (*stahlished at the Board 
of Trade to collect and arrange all the 
documents of a statistical nature that can 
be obtained through any departnu'iit or 
agency of government. The admirably 
organised di'parlmenls of the Fiviu'h 
government have abundance of statistical 
materials systematically collected, which 
they never fail to arrange in a very lucid 
manner, un<l to analyse with imieh alulitv. 
Great credit is due to the Belgian goAcrii- 
rnent for the diligence with Avhicli its 
several dt*partments have t'ligaged in 
statistics; and in March, 1S4I, the kin;; 
appointed a ei’idral statistical cominissioii, 
“The object of this commission,” said the 
minister of the interior, in his lo^port to 
the king, “ will he to bring together in one 
coininon depository all the seatttTcd in- 
formation which is at present oolh'ctiMl by 
th(‘ dillerent departments t)f goAenniiciit; 
and it Avill propose models for the st;itc- 
ments and tables employed in eolleclinir 
and classifying the elements of ollicinl 
puhliealious.” He adds, that “if the 
commissitui carries out satisfactorily the 
oliject proposetl, tlu* government, the 
legislative ehainber'^, and the country, 
Avill Jiiid in the oHieiiil statistical publica- 
tions, autlientic documents calculated to 
throw light on all matb'rs of di'Ciissiw!!, 
to encourage useful works, and to make 
known annually the situation, tin* st reiigtli, 
and the inatiTial and mural resources o! 
the kingdom.” 'The useful results of ibis 
commission, it may he hoped, will not !'C 
confined to Belgium. The world at largt. 
is interestetl in the statistics of any couii- 
ti y ; and impr(>v»*d methods of coiiilucn!;,i! 

statistical im(uiries must he generally 
applicable. 

But w’hihi governments are thus ‘a- 
gaged, there is ample room for the l:i‘ 
hours of individuals. Local statistics ei 
all kinds are open to them. The bookN 
and records of public institutions, 
relating to particular tr;ides, to the laoia 
amf social state of dilferent clas.M*s <> 
society, and other matters apparently « 
local interest only, often present restt 
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as important as those derived from in- ■ 
quiries on a more extended scale. Good 
service also may often be done by a ju- 
dicious selection and comparison of mat- 
ters not brouj^ht together in official state- 
ments, with a view to the illustration of 
principles of science or experiments in 
legislation, and by suggestions and criti- 
cism, which may direct the attention of 
government to particular branches of in- 
quiry, to improvements in the mode of 
carrying them on, or in the form in 
which they are published. 

It would be useless to attempt an enu- 
meration of the various matters that are 
included in the province of statistics, but 
for the more convenient consideration of 
tlie subject it may be divided into—l. 
Historical statistics, or facts illustrative 
of the former condition of a state; 2, 
Statistics of jiopnlation ; 3, of revenue ; 4, 
of trade, commeret', and navigation; r>, 
of the moral, social, and physical condi- 
tion of tlu* people. Each of these divi- 
sions will furnish ample materials for 
inquiry, ^'he article (h<:NSUs will serve 
as an example of the use to which such 
materials may he applied, and the article 
Intf.umknt. 

STA'rUTE. Hills which have passed 
through the houses of lords and com- 
mons and reo.*ivc«l the royal assent be- 
come Aets of parliament, and are some- 
times spoken of collectively as forming 
the body of statutes of the realm. Hut 
a more reslrieted ajiplication of the word 
is geiK. lly ill use, by which private 
acts of parliament [Hill in Parlia- 
mknt] are excluded, %m\ even public 
nets when their piirr'>s<^ is temporary. 
'I’hc applicalinii is still more restricted 
'when the measures of the early parlia- 
ments arc the snl jcct in question, for 
many nets passed and recinved the royal 
assent which belong to he class <^f public 
acts and are found at large on the Polls 
of Parliament, which are not accounted 
statutes in the smise in which that word 
IS ordinarily used. 

No strict detinitiou tMii be given of 
those results of the deliberations in par- 
uament to which the king has signified 
his assent, which arc now called the 
^ tatutes of the realm. W e uiay distinguish 
them from other enactraents of early 


times, as follows: they were at a very 
remote period separated from the rest, 
written in books apart from the rest, and 
received by the courts of law as of 
equal authority with the antient customs 
of the realm. 

Probably also they have, with very few 
exceptions, a more general hearing than 
the other public acts which are found 
upon the rolls of parliament. 

'Phree volumes, preserved in the court 
of Exchequer, and now in the custody of 
the Master of the Polls, contain the body 
of those enactments which are called 
statutes. One volume contains the 
statutes passed before the beginning 
of the reign of Edward 111.; and tliC 
other two, those from 1 Edward III. to 7 
Henry VI II., all very fairly written. 
These may he considered as the manu- 
scripts of the early statutes of superior 
value, if not of superior antiquity as to 
the earlier portions, to the many similar 
collections which are in the libraries of 
the inns of court, of the miiversities, of 
the Hritish Museum, and in some other 
depositories public and private. These 
numerous manuscript copies of the sta- 
tutes are in substance i)retty nearly the 
.same, though some of these collections 
cont-ain statutes which are not admitted 
into others. These books are not con- 
sidered in the light of authorisi d enrol- 
ments of the statutes. For the authentic 
and authoritative copies, if any question 
arises, recourse must be had [ 1 ) to what 
are called the Statute Polls at thcTow’cr, 
which are six rolls containing the statutes 
from G Edward I. to 8 Edward IV^, ex* 
cept from 8 to 25 Henry VI. ; (2) to the 
cnrohmmts of acts of parliament which are 
preserved at the Polls ehap< 1 from 1 
Pichard III.; (;l) toexemplilieationsand 
transcripts with writs annexed, signifying 
that they were transmitted by .authority 
to certain courts or other parties, who 
were required to take notice of them, of 
whioli many remain in the Exchequer 
and elsewhere; (4) in those since 12 
Henry VII., to the original acts in the 
parliament office; (5) the rolls and jour- 
nals of parliament; (G) the close, patent, 
fine, and charter rolls at the Tower ; on 
which statutes are sometintes found. 

AVilli the parliament of the reign o* 
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Richard III. be^^an the practice of print- 
ing, and in that manner publishing, the 
acts passed in each session. This fol- 
lowed very soon on the introduction of 
printing into England. Before that time 
it had been a frequent practice to trans- 
mit copies of the acts as passed to the 
sheriffs of the different shrievalties to be 
by them promulgated. 'J'he practice of 
printing the sessional statutes has con- 
tinued to the present time. 

Before the first of Kichard III. tlie aid 
of the press had been called in to give 
extended circulation to the older statutes. 
Before 1481 it is believed that an abridg- 
ment of the statutes was printed by I^'t- 
toii and Machlinia, which contains none 
later than .‘Jd Henry VI., 14.55. To the 
next year is assigned, by those who have 
considered this subject, a collection, not 
abridged, from I Edward III. to 22 Ed- 
ward IV. Next to these in point of anti- 
quity is to be placed a collection printed 
by Pyijson about 1497, wlio also, in 15(»8, 
printed what he entitled ‘ Antiqua 8ta- 
tuta,’ containing Magna Charta, Charta 
de Eoresta, the Statutes of Merton, Marl- 
bridge, and Westminster priinum and 
secuiid»un. This was the first publicii- 
tion of tho.se very early statutes. 

In the reign of Henry VIII. the first 
lilnglish abridgment of the .statutes was 
printed by Hastall ; and during that reign 
and in the succeeding half century there 
were numerous impressions published of 
the old ainl receijt statutes in the original 
Latin and French, or in English transla- 
tions. Barker, about 1587, first used the 
title ‘ Statutes at Large.’ 

In 1 C 18 two large collections of statutes, 
oTiding in 7 .James 1., were publi.shed, 
called Kastall’s and Pulton’.s. Pulton’s 
collection was several times reprinted 
with additions. 

In the eighteenth century an addition, 
in six folio volumes, was published by 
Mr. Serjeant Hawkins in 1 78.5, contain- 
ing the statutes to 7 George 11., Cay^’s 
edition, in 1758, in the same number of 
volumes, contains the statutes to .30 
George II. Continuations of these works 
were published as fresh statutes were 
pa.sseu ; and another work in 4to., of the 
same kind, was begun in 1702, well 
by the designation of Kuff head’s 


‘ Statutes at Large.’ Pickering’s edi- 
tion is in 8vo., and ends with I Georff<> 
III. ^ 

None of these collections had ever been 
published by authority of the state, aiul 
though able men had been employed upon 
them, they have been thought by many 
competent judges not ade<piate to the ini- 
portance of the subject, and to be liable 
moreover to some serious objections. 
This led a committee of the House of 
Commons, who, in 1800, were appointed 
to inquire into the state of the Public lie- 
cords, to recommend, among other tilings, 
that ‘‘ a complete and authoritative edition 
of all the statutes should be published,' 
When the commission was apjKii.’.ted lor 
carrying info effect the recoin mendations 
of this committee, they proceeded to the 
execution of this project; and finally, be- 
tween the years 1810 and 1824, they 
produced, in a series of large volinnes. a 
critical edition of the statutes (includiii;j 
the early public charters), ending with 
the close of the reign of Queen Anne. 
This is what is now considered tlic most 
authentic edition of the statutes, and it is 
supplied with a valuable index. It forms 
ten folio volumes. In the large intro- 
duction to that work there is a more par- 
ticular account of the former t ditions of 
the statutes and of the means for making 
such a work as this complete. 

’I'he statutes passed in the Iin])erial 
Parliament of Great Britain are printed 
by the queen’s printers, in foolscap folio, 
and sohl at the Act Office, near Lough 
Square, Fleet Street, London, in separate 
acts, at the ra% of three halfpence a sheet 
(4 pages) for public acts and threepence 
a sheet for private acts. An 8vo. editiou 
is also published, which is sold at the 
rate of one penny a sheet (HI pages 8vo.\ 
at Richards’s, in Fleet Street, London, 
and any sheet or sheets may he purciiased, 
so as to include one or more acts, 
acts are not published separately in this 
edition, as they are in the folio edition- 
The statutes of the realm are generiHl 
divided into two classes — Public and Pri- 
vate [Parliament, p. 408] ; but they waf 
more conveniently be distributed laW 
three classes — Public General, Publicly 
cal, and Private. The two former on J 

come within the term “Jaws,” ia the pro* 
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per acceptation of the term. The private 
acts embody special privileges conferred 
on individuals, or the sanction of the le- 
gislature to private arrangements regard- 
ing property ; and before they can be 1 
enforced, they must be pleaded before | 
the courts of law, like contracts, or the j 
titles of estates. The Public Local sta- i 
tutes, though published separately, and | 
though the standing orders of the Houses 
of Parliament require that on account of 
the private interests which they are often ! 
likely to alK'ct, certain preliminary notices , 
and other proceedings should take place 
before they are passed through their 
stages, are yet, in contemplation of law, in 
the same position as the Public General 
Statutes. Foiinerly all the public sta- 
tutes, local and general, were published 
together and numhered consecutively: 
but from tlie year 1798 downwards, the 
local acts have been separately enu- 
TTieratcd in distinct volumes. The legis- 
lation of a session generally fills one 
volume with general, and three or four 
with local statutes. 'Pile latter are not 
always the more numerous, but from the 
quantity of detailed arrangements regard- 
ing; local places and circumstances, and ' 
the rlglits and obligations of parties em- ' 
bodied in them, they are generally much ! 
large/ than the general statutes. As, 
from tlie quantity of railway and other ; 
joint-stock schemes this branch of legis- ■ 
lalion is rapidly increasing, the means of , 
•siiiip ify ing ami abbreviating it have oc- 
cupied ‘*'e attention of law reformers, and ' 
some .-.teps have been taken to accomplish 
diio c)id. It bad been observed that 
llicrc arc some clause' tliat are or ought ; 
to he common to all local acts. In enibo- j 
dying the matters which should be of the | 
^'mie character in every one of the local 
statutes, different draftsmen used dif- ! 
hnent expressions; an 1 the courts of law 
uad oil this account often to give a prac- ] 
tically different effect to clauses which 
'J'cre intended to accornpli.sli the same 
thing. Great intricacy and confusion 
thus gradually finding their w'ay | 
“do the imtitutions of the country ; and 
111 a considerable department of the law 
the United Kingdom, Voltaire’s sar- 
on the provincial h.ws of France, 

* lat a traveller changes laws as often as 

'OL. II. 


he changes horses, was likely to be veri- 
fied. During the session of parliament 
of 184.5 an effort was made to remedy 
this defect in local legislation. Three 
public general acts w^ere passed, of which 
the following are the titles : ‘ An Act for 
consolidating in one Act certain Provi- 
sions usually inserted in Acts with respect 
to the Constitution of Companies incor- 
porated ff)r carrying on Undertakings 
of a public Nature;’ ‘An Act for con- 
solidating in one Act certain Provisions 
usually inserted in Acts authorising the 
taking of Lands for Undertakings of a 
])ul)lic Nature ;’ and ‘ An Act for conso- 
I lidating in one Act certain Provisions 
' usually inserted in Acts authorising the 
: making of Kail ways.’ To prevent cou- 
' fusion, a distinct series of these acts was 
passed applicable to Scotland. In each 
of these Acts there is a provision that it 
j shall have reference to all local acts for 
j the undertakings to which it applies. 

“ And all the provisions of tliis Act, save 
I so far as they shall he exprc.ssly varied 
I or excepted by any such act, shall apply 
to the und(*rtaking authorised thereby so 
far as the same shall be applicable to 
such undertaking; and shall, as well as 
the clauses and provisions of every other 
Act whi(*h shall be incorporated Avith 
smdi Act, form part of such Act, and be 
construed together therew ith as forming 
one Act.” It is hoped that this arrange- 
ment may in some measure economise 
local legislation ; but its most important 
intlueiice will be in the production of 
uniformity in the law of joint-stock com- 
panies authorised by^statute. 

STATUTE (Scotland). It would be 
difficult to explain the character of the 
older legislation of Scotland, the method 
in which it was sanctioned, or the coii- 
slitution of the bodies by rvliich it was 
passed. All the light that probably is 
to be obtained on the early history of 
i the statute- law has latel} been embodied 
! b}' Mr. Tunes, in his preface to the 
' edition of the ‘Scottish Statutes and 
old Laws,’ pnblislicd by the Record 
Commission. “ Whatever,” he says, 
“ may be the case in other countries, it is 
not easy in Scotland to distinguish the 
antient h‘gislative court or council of the 
j sovcrcigu from that which discharged 
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the duty of counselling the king in judi- 
cial proceedings. The early lawgivers, 
indeed, enacted statutes by the advice of 
the ‘bishops, earls, tlianes, and whole 
comnuinity,’ or ‘ through the coininoii 
counsel of the Kynryk ;" but during the 
reigns previous to Alexander III. we find 
the king also deciding causes in a simi- 
lar assembly of magnates : while laws of 
the greatest importance, and affecting the 
interests of whole classes of the commu- 
nity, bear to be enacted by the king and 
‘ his judges.’ ” It is probable that flie prac- 
tice of the assembly, legislative or judi- 
cial, of the principal barons, though 
irregular, was in general an imitation of 
the parliament of England. Before the 
war of independence the lands of the 
southern districts of Scotland had been 
in a gi’(*at measure partitioned among 
Norman adventurers, soiin; of whom owed 
a double allegiance to the crowns lioth of 
England and Scotland ; and it was natural 
that they should bring with them the prae- 
tices and opinions of the country with 
which they were earliest connected. A 
large proportion of the lowland population 
of Scotland were at the same time Saxon 
refugees from England. So early as the 
reign of David I. (1 125) wo begin to find 
that the municipal eoriiorations had a 
voice ill the ratilication of the laws. 
“The parliament,” says Mr, Iniies, “as- 
sembled by Joliii Bulliol at Scone, on the 
9th of February, 1292, was probably the 
first of the national councils of Scotland 
which bore that name in the country at 
the time, althougli later historians liave 
bestowed it freely on all assrunldies of a 
legislative character. We Iiave no rea- 
son to believe that any change in its con- 
stitution occasioned the adoption of the 
new term, which soon hccame in Scotland, 
as in England, the reciuved designation 
of the great legislative council solemnly 
assembled. It was not till a few years 
later, on occasion of negotiating an alli- 
ance with France, that Ball id, probably 
at the desire of the French king, procured 
the treaty to lie ratified, not only by the 
prelates, earls, and barons, hut by certain 
of the burghs of his kingdom. That 
treaty was finally ratified at Dunfermline 
on the 2.3rd day of February, 129.5; and 
the seals of six burghs were then affixed 


to the deed, along with those of four 
bishops, four monasteries, four earls, and 
eleven barons. Notwithstanding this very 
formal ratification, liowever, it may be 
doubted, both from the peculiar phraseo- 
logy of the deed itself, and from the 
silence of historians as to any meeting of 
a parliamentary nature in which it could 
have been voted, whether the parties 
stated as consenting, and especially whe- 
ther representatives of those six burghs, 
were actually present as in a national 
assembly or parliament.” 

The acts which were thus sanctioned— 
sometimes, perliaps, by the separate ad- 
hesion of the principal interests of the 
country, sometimes in assemhlirs — were 
of a. mixed character. Some were judg- 
ments in particular disputes, accoinpaihed 
probably by the announcement of a prin- 
ciple on which .-iicli questions should 
thenceforth he decided ; others were acts 
of executive authority ; and others might 
be regulations having the charactiT of 
fixed and general laws. When these pro- 
cee<liugs related to matters of priviite 
right, the recording instrument would be 
put into the hands of the party interested. 
“ When the proceedings of the national 
council,” says the authority already cited, 
“ related to matters of a more tmhlic na- 
ture, such as negotiations with foreign 
states, its earliest records were probably 
of a similar kind, and consisted of nothing 
more than the indentures or otlnu- diplo- 
macy which embodied the results of its de- 
liberations. Perhaps the earliest in.sUniccs 
of this kind tliat now remain are those 
important deeds of the reign of Alexandi r 
III., when, however, a more artificial 
sy.stem must have been beginning to pre- 
vail. It would be still more interesting 
to ascertain the modes in wliieh tlie more 
genera! oi'dinunces and laws of the realm 
were enacted and recorded ; but on this 
head tlie loss of every original document 
has left us entirely to conjecture, .judg- 
ing, however, from the mutilated and 
imperfect transcripts of a later age, and 
from the analogy of the other states of 
Europe, it would appear that tlie more 
important and general statutes were 
framed into short capitulars, and in- 
grossed into a writ, addressed, in the 
name of the king, to the chief minister& 
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of the law in the different districts of the 
kingdom, reciuiring the publication and 
observance of them. The laws of the 
burghs, the assizes of David 1. and of 
William, and tlie statutes of Ah'xander 
IL, as found in the old manuscript com- 
pilations of lawyers, seem to be the frag- 
ments of various capitulars of this kind.” 
The assizes of David I., ‘ Assise Kegis 
David/ are reported to be the oldest frag- 
ments of legislation in Scotland, and are 
partly? but not entirely, traceable to so 
early a. period as tlu* reign of the king 
with whose name they are associated. 
The hurgal lau’s, ‘ Lt'ges (^uatuor llurgo- 
ruin,’ constitute the oldest systematic col- 
lection of laws. They too may he re- 
ferr(‘d to the reign of David, and though 
historians jjive iVim the credit of having 
planned th(‘ whole system of the minii- 
cipal cor])orati<)iis, it is more likely that 
this code of laws embodies tlie privileges 
and restrictions which luid gradually come 
into existence with the growing influence 
of tljc burghs. The coincidence between 
these early vestiges of Scottish legislation 
and theohl law of England is remarkable. 
Hoth in the assize, and in the burgh laws, 
technical phraseology is frecjuently used, 
which still belongs to the law and prac- 
tice of England, but has long been disused 
in Scotland. Indeed, it is very clear that, 
before the attempt of Edward 1. to be 
master of Scotland, there was much har- 
unmy iii tone and spirit between the tw'o 
mitions, and that Scotland generally fol- 
lowed r accompanied Ihigland in her 
constitutional progress. There is a still 
more remarkable coincidence of legisla- 
tion ill the celebrated Hefjiam Majestatem^ 
or general code of the old law's of Scot- 
land. It was, like the fragments men- 
tioned above, attributed to David I., who 
had obtained the character of the Justi- 
nian (if Scotland ; hut it is undoubtedly of 
later (kite. In the sixteenth and seveii- 
teentli centuries it was very popular, as an 
UTulouhted early national code ; hut it was 
subsequently discovered to have many 
features in common 'vvith the compilation, 

‘ De Eegihus et Corisuetiidinihus AngliseJ 
attributed to Kanulph de Glanvil, jus- 
ticiar of England, and then it acquired 
the evil reputation of being a code pre- 
pared by Edward L, for the purpose of 


subjecting Scotland to the law of England. 
“ Upon an accurate collation of the hooks,” 
says Mr. limes, “it appears that the four- 
teen books of Glanvil contain in system- 
atic arrangement, with some inconsider- 
able exceptions, the same matter, almost 
in the same words, which the compiler of 
the ‘ itegiam ’ has put into four books (in 
imitation of the Institutes of the lloman 
law), but divested of all systematic order. 
Many minute variations are found, and 
w'hen these are intentional, they arc 
plainly caused by a desire to suit tiiC 
text of the J'higlish law-book to the locai 
circumstances of Scotland ; w hen they 
have ha|>f>ened a(;cidentally, the vitiated 
or unintelligible text of tlie Scotch hook 
is readily corrected by a comparison with 
the English author. There are, how- 
ever, chaptei*s in the ‘ Eegiain ’ which arc 
not in Glanvil. PaA of these are extracts 
from the civil and canon law, and the 
remainder, joined inartitieially to the sur- 
rounding text, appear to be genuine chap- 
ters of anti(*nt Scotch law’s, most of wdiich 
can be traced to their sources in the sta- 
tutes of the early kings now collected.” 
Mr. limes does not believe in the theory 
tliat the ‘ Hegiain ’ was prepared under 
the authority of Edward I., hut thinks it» 
resemhlance to the English compilatiom 
may be attributed to the spirit of imitation. 

The ‘ Kegiam Majostateni,’ so named 
from the w ords with winch it commences, 
is, along with the burgh laws, and other 
vestiges of early legislation, printed in 
the ffrst volume of the edition of the 
Scottish statutes issued by the Eeeord 
Commission. None of the contents of 
this first volume, however, come w ithin 
the description of the accepted statute 
law of Scotland. They are curious ves- 
tiges of constitutional history; and if it 
he necessary for ascertaining the just ap- 
plication of any settled principle of law 
by a reference to its origin, these old col- 
lections are sometimes referred to; hut 
they are not admitted as direct authority 
in the substance of the law. In 1. ■)()() a 
commission was issued for the collection 
and publication of the statute Iuav, and 
they speedily published a senes of sta- 
tutes reaching from 1424 to 15(54. It 
is at the former date that the statute law, 
properly speaking, commences, and it 
3 c 2 
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proceeds thence in a regular series to the 
Union with England. liSveral of the most 
important statutes still in force — as, for 
instance, that which secures to the agri- 
cultui-al tenant the continuance of his 
lease, notwithstanding the death of the 
landlord by whom it may have been 
granted — date back to the earlier part 
of the fiiteenth century. The Scottish 
acts are referred to by the date of the 
parliament in which they are passed, and 
their numerical order ; as, ‘ The Act 1424, 
c. 25 ‘The Act 1661, c. 16.’ The early 
statutes are brief and sententious, and 
were admired by Bacon for “their excel- 
lent brevity.” The following are two 
successive Acts of the Parliament of 1424, 
given in full : — 

“ Item, it is deerceted be the haill par- 
liament, and forbidden be our soveraine 
lorde the king, thaf ony leagues or bandes 
be maid amongst his lieges in the realnie ; 
and gif onie lias bene maid in time by- 
gane, that they be not keeped nor balden 
in time to cum.” 

“ Item, it is ordained that na horse be 
sauld out of the realme, quhill at the 
least tliey be three yeir auld outgane, 
under the peine of escheitte of them to 
the king.” 

From the date of the accession of Bruce, 
after the war with England, the Scots 
long entertained a feeling of national jea- 
lousy and enmity towards England ; and 
though some of the kings introduced 
Southern practices, we do not find that 
steady imitation and adoption of the con- 
stitutional movements of the English par- 
liament which characterise the earlier 
period, but rather an isolated creation of, 
and adherence to, national peculiarities. 
The Scottish parliament was not divided 
like the English into two houses, but the 
three estates— the clergy, the barons and 
other freeholders, and the burgesses — 
formed one assemblage. The method 
of conducting legislative business was 
very different from that which came into 
use in England. At the commencement 
of the sittings a committee was chosen, 
called Lords of the Articles, who had the 
duty of preparing and arranging the mat- 
ters to be laid before the House for its ap- 
proval. It thus appears to have generally 
happened that the full assemblage only 


met on the first and the last days of a 
session : on the former the lords of the 
articles wi-re chosen ; on the latter, the 
statutes or other proceedings prepared by 
tliis committee were voted on, and sanc- 
tioned or rejected. The royal assent was 
given by touching the act with the seep- 
tre; but some constitutional writers main- 
tain that this was a mere court ceremony, 
and that an act which bad passed the 
three estates became law without any 
sanction from the king. Tt became a 
principle which widely distinguished the 
legislation of Scotland from that of Eng- 
land, that in the former country statutes 
might cease to be law by merely falling 
into desuetude. Of the statutes of tla* 
Scottish parliament, those only arc now 
law which arc said to be in viridi eW- 
I'untid. By this principle the statute law 
has silently modified itself to the cbanie- 
ter of the times ; and, though not formally 
repealed, the barbarous laws of periods of 
bigotry or violence have cea.sed to he en- 
forceable. Since the Union of 1707, it 
has been considered, in conformity M ith 
the English dixrtrine, that ai^ act passed 
by the British parliament must be held as 
law, and judicially enforceable, until it 
is repealed. 

The law of Scotland, the judicial and 
executive system, and the ecclesiastical 
polity, being quite distinct from the cor- 
responding institutions of England, many 
statutes are from time to time passed hy 
the British legislature solely apjilicahle to 
Scotland, prepared by persons profession- 
ally acquainted with the institutions of 
that part of the empire. The revenue 
laws of Scotland were fonnerly distinct; 
but now, with few exceptions, one system 
embodied in one series of acts applies to 
the United Kingdom. In inattcr.s of na- 
tional policy, and frequently in the cri- 
minal law and in legislation for internal 
economy, acts are made applicable hotn 
to England and Scotland at the same 
time. In these departments of legislation 
much confusion has arisen from its either 
being left doubtful whether a statute ap* 
plies to Scotland, or from terms being used 
which are not the proper technical phrase- 
ology of Scottish law. This uncertainty 
has been a considerable source of litig!^' 
tion in Scotland; and the courts 
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been, from the want of uniformity in the 
composition of tne statutes, hitherto un- 
able to form any rule serving as a crite- 
rion for tlie extension of such acts to 
Scotland. In many cases— such as the 
bankrupt Act, the Tithes Commutation 
Act,&c. — the institutions to which the le- 
gislation refers distinctly limit its appli- 
cation to England. In other instances, 
however, general laws are made which 
are as applicable to Scotland as to Eng- 
land, while the machinery by which the 
act directs them to be enforced is to be 
found only in England. In many in- 
stances these acts have only been capable 
of enforcement in Scotland by reading, 
instead of English institutions, those of 
Scotland which most nearly correspond 
with them— as, by substituting The 
Court of Session” for “The Courts of 
Record at Westminster.” The remedy 
for this evil appears to he, to incorporate 
with each act a clause stating the territo- 
rial extent of its application ; and, when- 
ever it is intended that it shall apply to 
IScotland, to have clauses especially appli- 
cable toils enforcement in that part of tiu 
empire. 

STATUTE (Ireland). In Ireland 
tile method by which the early irregular 
convocations, called Parlujments, passed 
their acts, appears to haTC been a clo.se 
imitation of the English practice. The 
authenticated printed statutes begin ir 
the year Idiu— 3 Edw. II. After five 
short acts of this parliament there is 
a hiatus until the year 1429, although 
it is known in history that repeated par- 
liaments were held in the interval. 
Many of these stalutc.s are cliaracter 
istic indications of tliC state of tin 
country, and throw light on the doniiua- 
lion of the English over tlie natives — 

; the 25 Hen. VI. c. 4, ‘An Act. 
that he that will be taken for an English- 
Jiian, shall not use a Heard upon his uppei 
I Lip alone ; tlie Ofl’ender shall be taker 
I ^ an Irish Enemy:’ 28 Hen. VI. c. 3 
! ‘An Act, that it shall be lawful foi 
J^iogeinan to kill or take notorious 
Ihit-ves, and Thieves found robbing, 
siK)iling^ or breaking Houses, or tekei 
the manner:’ and in later time;:, 
Uhe 7 Wm. III. c. 21), * Act for the 
letter suppressing Tories, Robbers, anc 


Rapparees ; and for preventing Rob- 
•eries, Burglaries, and other heinous 
>imes.’ The Statute of Drogheda, 
jommoiily called Poyning’s Law, passed 
in 1495 (10 Hen. VII.), had a marked 
iifliience on the later legislation and con- 
ititutional history of Ireland. By chap. 22 
t was enacted, that all the acts then or 
ate passed in England, “ concerning or 
belonging to the common and public weal 
of the same,” should be law in Ireland. 
By chap. 4 it was provided, that no par- 
'iament should afterwards he held in 
Ireland until the lord-lieuteuuut and 
louncil had certified the king of the 
causes and considerations for holding it, 
and of the acts proposed to be passed at it, 
and a licence had been obtained from 
England accordingly. Thus no jneasure 
could be proposed for the adoption of par- 
liament until it had first received the royal 
assent in England. It is believed that this 
badge of servitude prevented tlic j)assing 
of many exterminating acts, winch, in 
times of anarchy, discord, or tyranny, the 
Irish ministry, and their partisan-parlia- 
ments, would have readily }>assed. This 
act was repealed, and the independence of 
the Irish legislature restored by the cele- 
brated measure of 1783. By the Act of 
Union, in 1800, the Irish Parliament was 
merged in the United Parliament of 
Great Britain and Ireland. [ Parliament 
or Ireland.] 

STATUTE OF FRAUDS. This 
name is applicable to any statute the 
object of which is to prevent fraud, 
but it is particularly applied to the 29 
Gar. IT. c. 3, which is entitled the ‘ Sta- 
tute of Frauds and Perjuries.’ One object 
of the statute was to prevent disputes and 
frauds by requiring in many cases w ritten 
evidence of an agreement. Before the 
passing of this statute many conveyances 
of land were made without any writing 
as evidence of the conveyance. An 
estate in fee-simple could be conveyed by 
livery of seisin, accompanied with pro- 
per words, and a use could also be de- 
clared by parol. No w riting wa sncces- 
sary to convey any estate in possession, 
for such estate is technically said to lie in 
livery; but a reversion could only be 
conveyed by deed. The Statute of Frauds 
declared that all leases, estates, and in- 
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tercsts of freehold or terms of yeai-s or 
any uncertain interest in any lands o 
hereditaments, made by livery and scisii 
only, or by parol, and not put in writiii: 
and signed by the parties, &e., shall hav 
the force of leases or estates at will only. 
Jlut leases for not more than three years, 
whereon the rent reserved shall be two- 
thirds of the full improved value of tli 
thing demised, are excepted by the sta- 
tute. Furtlier, no lease, e.states, or in- 
terest either of freehold or terms of years, 
or any uncertain interest, not being copy- 
hold or customary interest, shall be 
assigned, granted, or surrendered except 
by deed or note in writing. Another 
section of the statute provides that all 
declarations or creations of trust or con- 
fidciiecs of any land, tenements, or Intre- 
ditaments shall be manifested and proved 
by some writing signed by the party who 
is by law enaliled to declare such trust, or 
by his last will in writing, or they shall 
be void. The rjth S(?(:tioii of this statute 
declared that all devices of lands or te- 
nements, as more particularly deserihial 
in this section, should lie in writing aiiel 
signed in the manner here prescrilied by 
three or four credible witnesses; and the 
f)th section related to the revocation of a 
devise in writing of lands or tenements. 
Botli tliese sections are repealed by the 
last Wills’ Act, I VHct. c. 2ii, which makes 
alterations in other provisions also of the 
Statute of Frauds. 

There are several otlu;r important pro 
visions in this statute, wliicli may l>e 
omitted here, as the object is to show 
merely that the purpose of tlu.‘ statute is to 
prevent fraiul by requiring the evidence 
of writing, whieli is a better kind of evi- 
dence than men’s memory 

SFATUTl-: MEKCllANT. [Brjii- 
NEL, Acton, Statute of.] 

STA1MJTE STAPLE. [Staple]. 
STATUTES OF LI MITATION. 
There appear to have been no times 
limited by th(? common law within which 
actions might be brought; for though it 
is said by Bracton (lib. 2, foi. 228), that, 

“ omnes actiones in mumlo infra certa 
tempora iimitationem habent;” yet with 
the exception of the period of a year and 
a day, mentioned by Spelruaii {Gloas., 
32), us iixed by the antient law for the 


heir of a tenant to claim after the death 
of his ancestor, and for the tenant to 
make his claim ujion a disseisor, all the 
limitations of actions in the English law 
have been established by statute. Certain 
remarkable periods were lirst fixed upon, 
within which the cause of action must 
have arisen. Thus in the time of Henry 

111., the limitations in a writ of right, 
which was then from the time of Henry 

1., was by the Statute of Mmlon, e. 8, 
reduced to tlie time of Henry 11. ; and by 
the Statute of Westminster, 1, e. 8, tlie 
period within wbieli w rits of right miglit 
lie sne<l out was brought down to the 
time of Uicliard I. ((lo. Lit., Il l, h.) 

Since the 4 Hen. VHL, c. 24, whioh 
limit_‘d tlie time within wliieli persons 
might make their claim to laud of which 
a line had been levied with proclamations, 
various statutes have been passed for the 
purpose of limiting the time within which 
actions and suits relating to real property 
may be conuneuced. The 21 .lac. L, c. 
lb, limited the period for all writs of 
fornuslon to twenty years; and it was 
enacted generally that no jierson siiDiikl 
make tmtry into any lands, lint within 
twenty years next after Ids right of entry 
accrued. Tlie act contained a saving of 
the* rights of certain persons therein enu- 
merated. 

By the !) (Jeo. III. c. lb, the rigid of 
the crown to sue or imph'ad for aay 
manors, lands, or other hereditaments 
(except liberties or franeliises) was limited 
to sixty years. ILdbre Ibis aet, the rule 
that tiftllt/m fcNipiis ocriirrlt rcf/i was mii- 
versal; audit still jirevails as a nuixiiu 
of law, except where abridged hy statute.^ 
■J'lie same maxim applies to tln^ duchy ot 
Cornwall, wddcli, tlningh it vests in tlie 
crown from time to time, so long Jis there 
is no eldest son of the king, or other 
person entitled to the dignity, isnotwitli- 
iii the above statute. 

The next statute upon this subject is 
the important act of the .4 and 4 Wui. 
IV. c. 27, by which great chuiige.s were 
made in the remedies for trying the rigliti> 
to real property, and which embodies the 
greater part of the present law ot Jiiuita* 
ions relating thereto. 

By section 2, no person can make an 
entry or distress, or bring an action to 
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recover any land or rent, but within , 
twenty years after Ihe right to make such ; 
entry or distress, or bring such action, ‘ 
has ace rued to the claimant, or some person 
through whom he cdairns. The meaning 
of the terras “ land,” “ rent,’ and “ person,” 
is explained in ihe first section of this 
act. It is sufficient to state here the 
{>eiioral object of the act. The explana- 
tion of its particular provisions belongs to 
law treatises. 

All administrator for the purfioses of 
this act is to elaim from the death of the 
intestate (seet. fij. Tliis section removes, 
for the puriKises of the act, that distinc- 
tion whieli existed, under the old law, 
between executors and administrators, by 
which the right of the former was eon- 
siuered to eomnieiice from the death of 
tlio testator, and that of the latter from 
the grant of adminstration. 

Tlie eiiaetments contained in the sec- 
tions from the drd to the Idth included, 
are intended to remove one of tht; great 
dilHeulties that atlended the investigation 
of titles under the old law, namely, the 
deterininatiou of the time at w hich ad- 
verse possession eommeiiced. Whether 
possession was adverse or not, was fre- 
quently a (juestioii of tact to be deler- 
miiied hy a jury, and subject to great un- 
certainty, and the (pu'Stion wais often 
further (‘mbarra.ssed by the various rules 
of law, us well as by tire principle tor- 
i' erly laid down, that possession, rightful 
in its commencement, did not become 
wrongful or adverse as against the true 
owner by being continued beyond the 
period at wdiich the right of the party in 
po.5session ceased. 

Pi'rsoiis under the disability of infancy, 
coverture, idiotcy, lunacy, unsoundness 
of mind, or absimce beyond seas, or per- 
sons elaiming under them, iiotwithstand- 
ii’g the period of tweu>y years shall have 
expired, arc to be allow'ed ten yeai’s after | 
the person to whom the right first accrued j 
has ceast^l to be under any disability or I 
lias died (which shall have first hap- j 
pened)(sect. KJ). It is to be observed i 
that imprisonment is not a disability un- ' 
der this act, as it was under 21 Jac. I. 
c- lb, s. 2. 

' But no entry, distress, or action i.s to 
be made or brought by any person under ! 


disability at the time of his right accru* 
ing, or by any person claiming under 
him, but within forty years from the time 
at which the right lirst accrued, though 
such disability should have continued 
during the whole of such forty years, or 
although the term of ten years from the 
time at which the person to whom the 
right first accrued ceasotl to be under any 
disability, or died, should not have ex- 
pired (sect. 17). 

In the case of a person under disability 
at the time that his right accrued dying 
mider such disability, no further time be- 
yond the said term of twenty years next 
after the right accrued, or the said term 
of ten years after the death of such person, 
is to be allowed by reason of the disability 
of any other person (sect. liS). 

No part of Great Rri tain and Ireland, 
nor the adjacent islands, is to be deemed 
beyond seas, witliiii the meaning of the 
act { sect. 1 i)). 

No suit in equity is to he brought for 
th(‘ recovery of any land or rent but 
within the time when the plaintiff', if 
entitled at law, might have brought an 
action (sect. 24). This clause confirms 
the doctrine already established in courts 
of equity. 

In cases of express trust, the right of the 
cputui/ (jiie trust to bring a suit against a 
trustee, or person elaiming through him, 
is not to be deenu'd to have accrued 
till a convey auee has been made to a 
purchaser for a valualde consideration, 
and then only ns against such purchaser 
and persons claiming under him (sect. 
2(>). In cases of express trust, no lime, 
as between the vcstiuf qtte trust and trus- 
tee, can operate as a bar to the right of 
the former; and the abovi*-ineiitioiied 
clause applies as between XW cestui/ que 
trust and strangers only. The possession 
of the trustee is that of the cesiiiy qne 
trust, and the possession of the ersiuy qua 
trust cannot he adverse to the trustee, 
unless where there has been actual ouster 
of the trustee by the cestu;/ que trust, or 
where the latter denies the title of the 
trustee, 'riiough no time bars a direct 
trust, as hetwoeu trustee and cestuu que 
trust, a court of equity will not allow a 
man to make out a case of constructive 
trust ut a great distance of time, and after 
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long acquiescence, but will in sucli cases 
apply rules as to length of time by ana- 
logy to the statutes of limitation. (17 
Ves., 97.) 

In cases of concealed fraud, the right 
of a person to bring a suit in equity for 
the recovery of land or rent of which he, 
or the person through whom he claims, 
has been deprived by such fraud, is to be 
deemed to have accrued at the time w'hen 
the fraud was, or, with reasonable dili- 
gence, might have been discovered ; but 
nothing iri this clause is to affect the title 
of a purchaser for valuable consideration 
who was not a party to the fraud, and 
had, at the time of his purchase, no notice 
of such fratui (sect. ‘26). This principle 
had already been established in courts of 
equity. 

By section ‘Ul, all real and mixed ac- 
tions, except Ejectment, and the actions 
of Dower and Quare Impedit, were abo- 
lished after the .‘31st of December 18.34. 

Since the 31st of December, 1833, no 
money secured upon land by any mort- 
gage, judgment, lien, or otherwise, or 
charged upon land by way of legacy, can 
be recovered by action or suit, but within 
twenty years after the right to receive the 
same accrued, unless in the meantime 
some part of the money or interest thereon 
has Ijceii paid, or some acknowledgment 
in writing of the right thereto signed by 
the person liable to payment or his agent, 
to the person entitled thereto or his agent ; 
in which case the action or suit must be 
brought within tw'cnty years after such 
payment or acknowledgment (sect 40). 
This clarse is a statutory confirmation of 
what was formerly established by deci- 
sion as to money secured upon land; 
namely, tWat possession of the land by the 
mortgagor or person otherwise liable for 
payment of the money, without payment 
or demand of principal or interest for 
twenty years, was sufficient to raise the 
presumption of satisfaction. It has bct*n 
determined that the limitation in this 
clause applies to bills of foreclo.sure, 
which are in substance suits to recover 
the money secured by mortgage. (9 Sim., 
570 .) W ith respect to legacies, there has 
been some variety of decision. Formerly 
it seems to have been thought that there 
was no limitation as to the time within | 


which a legacy might be demanded, but 
in the later cases the courts of equity ap- 
pear to have adopted twenty years as the 
limit. 

The above-mentioned section secures 
to the mortgagee to whom a payuKut of 
principal or interest has been made, or an 
acknowledgment in writing has been 
given, his right gf action or suit as to the 
money for twenty years from the time of 
such payment or acknowledgment, and in 
the latter case his right of (uitry, distress, 
or action for the recovery of the land is 
during the same period secured to him by 
the 14th section ; but it being considercll 
doubtful whether the ‘ind section did not 
bar this right, when the act relied on as 
taking the case out of the statute was a 
payment of principal or interest, the 7 
Will. IV. and 1 Viet. c. 28, was passed, 
reserving t# the mortgagee the right of 
entry, distress, and action for the- jeco- 
very of the land for twenty years fioin 
the last payment of principal or interest, 
although more than twauity years may 
have elapsed since the right first accrued. 

Arrears of dower, or damages for such 
arrears, are not to be recoverable by any 
action or suit beyond si.x years before the 
commencement of the action or suit. 13c- 
forc the act, there was no limitation eith(?r 
at law or in equity to a claim for arrears 
of dower during the life of the licir 
(sect 41). 

Since the 31st day of December, 
no arrears of rent or of interest in respec t 
of any money charged in any maimer on 
land or rent, or any damages in respect 
of such arrear of rent or interest, can be 
recovered by any distress, action, or suit, 
but within six years next after the same 
respectively became due, or next atb r an 
acknowledgment in writing given to the 
person entitled thereto or his agent, 
signed by the person by wdiom the same 
was payable, or his agent; excejjt where 
there has been a prior mortgagee or other 
incumbrancer in possession witliin one 
year next before an action or suit is 
brought by any person entitled to a .sub- 
sequent mortgage or other incumbrance 
on the same land, in wliich case tlie ar- 
rears of interest may be recovered for the 
whole time during which such prior 
mortgagee or incumbrancer was in pos- 
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session, though it exceed the term of | 
six years insect. 42). It had already been | 
established in equity, by analogy to the | 
rule at law, that an account of rents and : 
profits could not go back beyond six 
years before the filing of the bill, and in 
many cases where a party had neglected 
his rights, and where there was no disabi- 
lity on the one side, or fraud on the other, 
the court has refused to O^y the account 
farther back than the filing of the bill. (1 
Hall and B., loO.) This discretionary 
jurisdiction seems to be within the saving 
of the 27th clause of the act. It seems 
that the above section refers to rents 
charged upon land only, to which it had 
been held that the former statutes did 
not apply, and not to conventional rents 
(2 Bing., N. (\, GS8), the limitations 
as to which are provided for by the 21 
Jac. c. 16, s. 3, and the 3 and 4 Win. IV. 
e. 42, s. 3. 

This clause contains no exception in 
favour of persons under disabilities. 

1/imitations as to tithes and other cccle- 
siu'dical property are now regulated by 

2 and 3 Wm. IV., c. 100; and 3 and 4 
Wm. IV., c. 27. 

As to limitations as to advowsons, the 

3 and 4 Wm. IV. c. 27, s. 30, enacts 
tliat froin the 31st day of December, 1833, 
no Qua re Tmpedit or other action, nor 
any suit to enforce a right of presentation 
l<» any church, vicarage, or other ecclesi- 
astical benefice, is to be brought after the 
expiration of the period during which 
three clerks in succession sh^ll have held 
the same, all of whom obtained possession 
adversely to the right (.f the person claim- 
ing, or of the person through whoui he 
claims, if the times of such incumbencies 
together shall amount to sixty years, and 
if not, then after such further period as 
^ith the times of such incumbencies shall 
make up the period of sixty years. 

^ Limitations as to other incorporeal 
rights are now mainly regulated by 2 and 
3 Win. IV., c. 71. [Pu ASCRIPTION.] 

II. As to Limitations of Personal Ac- 
tions and ISuits relating to Personal Pro- 
perty. 

1- Of actions of assault -ind battery. 

By the 21 Jac. I. c. 16, s. 3, all actions 
pi trespass, of assault, iiattery, wounding, 
imprisonment, or any of them, must be 


commenced and sued within four years 
after the cause of action arises, 

2. Of actions of slander. 

By the 21 Jac. 1. c. 16, s. 3, all actions 
on the case for words must be commenced 
and sued within two years next after the 
words spoken. 

3. Of actions arising upon simple con- 
tract, and actions founded in wrong. 

By the 21 Jac. 1. c. IG, s. 3, all ac- 
tions of trespass qmtre clausitm fretjitf 
actions of trespass, dctcime, trover, and 
replevin for taking away goods and cattle, 
actions of account and upon the case 
(except merchants’ accounts), actions of 
debt grounded upon lending or contract 
without specialty, and actions of debt for 
arrearages of rent, must be commenced 
and sued within six years next after the 
cause of action arises. 

Formerly there was no limitation ap- 
plicable to a suit for a legacy, tbougli in 
some cases presumption of payment was 
admitted; but the 3 and 4 Wm. IV. o. 
27, s. 40, which fixes the period of limita- 
tion to twenty years, is applicable to all 
legacies, w hether ebarged on real estate 
or not. Before the statute of the 3 and 4 
Wm. TV. c. 42, rliere was no remedy for 
injuries done to the real estate of a person 
deceased, in his lifetime, nor against the 
estate of a person deceased, in respect of 
wTongs done by him in his liletime to the 
property of another ; but now', by sect. 2, 
executors may bring an action of trespass, - 
or trespass on the case, for an injury done 
to the real estate of a deceased person in 
his lifetime, and for wliich he might have 
maintained an action, at any time within 
a year after tlie death of such person; 
and any such action may be broiiglit 
against the executors or administrators 
of a person deceased, for an injury done 
by him in his lifetime to the real or per- 
sonal property of the plaiulitf, within six 
calendar months after they shall have 
taken upon themselves the administration 
of the deceaseds estate, provided in each 
case that the injury was committed within 
six months of the death of such person. 

The limitation as to arrears of rent in 
the statute of James does not apply to 
rents reserved by indenture. 

To settle questions which arose upon 
the effect of subsequent promises and. 
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acknowledgments, it was enacted by 9 
Geo. IV. c. 14, s. 1, reciting the act of 
James, that in actions of debt, or npon 
the case, grounded on any simple con- 
tract, no acknowledgment should be 
deemed sufficient, unless it were in writ- 
ing, signed by the party e]iarg('able tliere- 
by; and that where there were two or 
more joint contractors, or executors, or 
administrators of any contractor, the 
■written promise of one or more of them 
should not bind the others. But it w'as 
expressly provided that nothing in the 
act contained should alter, take away, or 
lessen the effect of any payment of prin- 
cipal or interest by any person whatso- 
ever; so that it would seem that this 
species of acknowledgment will, accord- 
ing to tlie old doctrine (2 Saund., /. ;/. 
(t), he effectual, not against the i)arty 
making it otdy, but his co-(!on tract or. 
Also ( by sect. 6) no indorsement or me- 
morandum of payment upon a promissory 
note, hill of exchange, or other writing 
made by or on behalf of the party to 
■whom payment should he made, should 
be deemed proof of such payment to lake 
the case out of the statute ; and (sect. 4 ) 
that the act of James and that act should 
apply to simple contract debts alleged on 
the i)art of a defendant by way of s«*t-olf. 

4. As to actions arising upon specialty. 

Before the 3 and 4 Wm. IV. c. 42, 
there was no statutable limitation to ac- 
tions u[Kjn specialties, tliongh the courts 
held that payment was prima facie to be 
presumed after twenty years. 

By the .‘Ird section of the above act ac- 
tions of debt for rent upon an indenture of 
demise, actions of covenant or debt npon 
bond or other specialty, and actions of 
del)t or scire facias upon recognizance must 
be. commenced and sued witliin twenty 
years after the cause of such actions or 
suits arises. If the 3 and 4 Wm. I V. c. 27, 
s. 42, applies to actions on specialty, it is 
so far repealed by this act ; but the better 
opinion seems to be that the former act 
applies to rents -which are a charge upon 
laud only, and not to conventional rents, 
■whether reserved by indenture or other- 
wise, (2 Bing., N. C., fi8S,) 

By Sect. it is provided, i)i accordance 
with the enactment of 9 Geo. IV. c. 14, 
as to actions ou simple contract, that if 


any acknowledgment has been made, 
either by writing signed by the party 
liable by virtue of such indenture, spe* 
cialty, or recognizance, or his agent, or 
by part payment, or part satisfaction, on 
account of any principal or interest then 
due thereon, the person entitled may bring 
his action for the money remaining un- 
paid, and so a^nowledged to he due, 
within twenty JRirs after such acknow- 
ledgment, or part paynuuit; and in case 
of the plaintiff being under any of the 
disabilities mentioned in the 4th section 
of the same act, or ab.sence of the defend- 
ant beyond seas at the time of such ac- 
knowledgment being made, then within 
twenty years of the removal of such dis- 
ability, or the return of the defendant 
fiT)m l»eyond seas. 

III. Of Limitations of Actions on Penal 
Statutes. 

By the .‘M Lliz. o. f), s. ,5 (whicli act 
repeals a previous one, (he 7 Hen. VIII., 
c. 8, upon the same subject;, all actions, 
suits, hills, indictments, or informations 
for any forfeiture npon any statute penal, 
whether made before or sin(;e the act, 
whereby the forfeiture is limited to the 
queen, her heirs, and suecessors only, 
must be brought within two years after 
the commission of the ofience; and ail 
actions, suits, hills, indictments, or inform- 
ations for any forfeiture uj)on any penal 
statute, whether made before or since the 
act (excci)t the statute of tillage), the 
benefit and suit whereof is limited to the 
<iucen, her heirs, and successors, and to 
any other that shall prosecute in that be- 
half must he brought by the pejisoii slic- 
ing within one year after the eommissioii 
of the ofience ; and in default of such pro- 
secution, the same may be brought hy the 
(pieen, her heirs, or successors, at any 
time within two years after the end ot 
that year; and any action, suit, bill, in- 
dictment, or information brought atUT 
the time limited is to be void. It is pro- 
vided that where a shorter time is limited 
hy any piuial stiitutc, the prosecution must 
be within the time so limited. 

A prosecution hy the party grieved "vvas 
not within the restraint of the statute; 
but now, by the d and 4 Wm. IV. c. ISf 
s. all actions for penalties, damages* 
sums of money given to the party grieved 
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by any statute now or hereafter, to be in 
force must be brought within two years 
after the cause of such actions or suits. 

It is provideil that nothing in that section 
should extend to actions the time for 
bringing Avhich is (‘Specially limited by 
any statut(*. The saving in that act in 
the case of the disability of the plaintitf 
and the absence of the (lefeiKlant beyond 
seas, and also the liinitatid6 as to further 
proet'edings after judgment or outlawry 
reversed, apply to actions by the party 
griev('d. 

Hy the *24 (ieo. II. c. 14, s. 1, aellons 
against justices of the ])eace and eon- 
stahles or others acting in ohedience to 
their warrants are limited to six calendar 
months. 

'I'here is no time limited by any statute 
for indictments for felonies and other 
iiiisdenieauours when there is no forfei- 
ture to the {[ueeii or to the prosecutor, 
hut the acts of general pardon which 
have been [)assed from time to time have 
the effect of liinitatioiis. The last of such 
acts was the 2t) Geo. II. c. .52. 

IV. Of the exceptions to the operation 
of the Statutes of Limitation. 

The exceptions in the several statutes 
of limitation may l)e stated gtmerally to 
eompndiend infants and other persons 
under disabilities. 

In cases of express trust, the statutes 
of limiialioii have no application as be* 
Iweeu L. 'steo and ccstinj qne trust ; and 
ni eases of fraud they iperate only from 
th(i time of the discovery of the fraud. 
If a debtor ert'ates by iiis will a trust of 
real (M‘ per. 'iial estate for tlte payment of 
his debts, such a trust wmji prevent the 
Statutes from operating; upon a debt not 
barred at. the time of tiie creation of the 
trust, that is, from the death of tlie testator. 

In general, in ])crsoiial actions the 
^^tatutes of Liuiitatiou do not run against 
Ihe estate of a person who has died in- 
testate, ill respect of elaiins accrued after 
his death, until the iippointin' ut of an 
administrator, though the rule is altered 
hy .4 & 4 Wm. IV., c. 27, s. 6, as to , 
rights to chattel interests in land, and 
apparently also as to m -ney charges on 
land, besides arrears dower and arrears 

rent or intercsSt of »noney charged on 
laud. And if there be no personal repre- | 


! sentative against whom actions may be 
brought, the rights of claimants against 
the deceas('(l s estate* are unairected by 
the statutes, us no laches can be attributed 
to them until an administrator is ap- 
pointed. (.“i 11. and Aid., 2t)l.) 

A charity is never considered in equity 
as absolutely barred by the statutes, or 
j by any rule of limitation analogous to 
I them ; luit the court takes notice of a long 
adverse possession in eon.sideriiig the 
ellect and construction of instruments 
under which claims are set up on its 
behalf. (2 J. and \V., .'321.j 
By the 4 and 4 AVilliam IV. c. 27, s. 
44, persons claiming tithes, legacies, or 
any other property for the recovery of 
which an action or suit at law or in 
eipiity miglH have been brought, cannot 
bring a suit or other proceeduig in any 
I spiritual court for the same but within 
I the period during wdiieh they might liave 
lirought tlieir action at law or suit in 
equity. Also, by the 27 Geo. ill. c. 44, 
s. 1, suits in the Ecclesiastical (Amrt for 
defamatory words must he commencetl 
'within six calendar months, and (sect. 2) 
suits for fornication, incontinenee, or for 
striking or brawling in a church or 
elmrehyard, must be brought wilhiii eight 
calendar months after the commission of 
the oti'enee. But, except in these eases, 
it does not appear that tlie Statutes of 
Limitation have any application to suits 
in the Ecclesiastical or Admiralty Courts, 
The Statutes of Limitation must in 
general he ph'uded positively hy the 
defendant in any action at law, who 
wishes to take advantage of them, and it 
has Ik'cu held in equity that unless the 
defendant claims the heiielit of the .sta- 
tutes by plea or answer, be eaiinot insist 
upon them in bar of the plaiiiiilf’s de- 
mand. (Mitf., 277.) 

(Bacon, art. ‘ Limitation (''hitty’s 
Statutes; and Repoti of Rml J^rvperty 
C \mnn issioHers.) 

STEULlNtL a word applied to all 
lawful money of Great Britain. liiRiid- 
ing’s work on ‘ Coinage,' vol. i., p. 13, 4to, 
edit., the varioiis supposed derivations of 
the word are given, wdth a list of the old 
writers who have adopted each. Kuding 
himself, after an elaborate examination, 
cays, “ its origin and derivation ;ire still 



STEWARD, LORD HIGH. [ 764 J STOPPAGE IN TRANSITU. 

unsettled but he inclines, with the ina- the office ceases when the business whicl 
jority of the authorities, to attribute it to required it is ended ; and this occasioi 
an abbreviation of Ksterlings, people of has usually been when a person Was to h. 
the north-east of Europe, some of whom tried before the House of Peers. On thi{ 
were employed in the twelfth century in occasion there is a lord high stewarc 
regulating the coinage of England. The created, who presides, and when the pro 
word was not in use before the Conquest, ceedings are closed, breaks his wand 
though some have given it a Saxon deri- and dissolves the court ; but if the tria 
vation. In the twelfth century its use was take place during the session of parlia 
common, and in the following century a meiit, though a lord steward is appointed 
writer ascribes its origin to the Ester- it is not considered as his court, for hi 
lings. From the twelfth century Eng- has no judicial functions and only votej 
lish money was designated all over Eu- with the rest as a peer, although he pre- 
rope as sterling. By the statute called sides. 

the Assize of Weights and Measures, STOCK BROKEU. [Brokkr.] 

which is attributed, in some copies, to STOC'KS. [National Dkut.J 

thii reign of Henry 111. (1210-1272), STOPPAGE IN TKA'NSITU is tin 
in others to that of Edward 1. (1272- seizure by the seller of goods sold oi 
1307), “ the king’s measure was made so credit during the course of their passage 
that an iMiglish penny, which is called (transitus) to the buyer. I'his i)rincipli 
the sterling, shall weigh thirty-two grains is said to have been established about 
of wheat dry in the midst of the ear.” 101)0 in the Court of Chancery (2 Vern. 
This is the origin of the pennyweight, 203>); and it has since been acknow- 
though it now weighs twenty-four grains, ledged in the courts of common law. Tin 
STEWARD, LORD HIGH, OF transitus is delined to be the passage o: 
EN(il.AM), one of the antient great the goods to the place agreed upon hy 
officers of state. Under the Norman kings the buyer and seller or the place at which 
and the early kings of the Plantageiiet they are to come into the possession oi 
line it seems to have been an hereditary the buyer. This definition does not mean 
office. Hugh Greiitmesnell held the that the term transitus implies eontinual 
office in the reign of Henry IT, and it motion: goods are in transilu while they 
passed with his daughter and co-lieir in are at rest, if they are still on the road to 
marriage to liobert do Bellomont, who the place to which they have been sent, 
was earl of Leicester. Robert’s son held This doctrine of stoppage in transitu eii- 
it, oil whose death without issue it passed titles a seller, in case of the insolvency or 
to tliif husbaud of his sister, the elder bankruptcy of the buyer, to stop the goods 
Simon de Montfort, who had also the before they come into the buyer’s jiosses- 
digiiity of earl of Leicester. From him sion. The right of stoppage in transitu 
it passed to his sou, the second Simon de is not confined to cases of buy ing and 

Montfort, who was slain at the Irattle of selling. A factor either at home or 

Evesham in 12G.5. This high dignity abroad, if he consigns goods to his prin- 
then reverted to the crown, but w'as cipal by the order of the principal and 

immediately granted to Edmund, king has got the goods in his own name or 

Henry the Third’s younger son, together on his own credit, has the same right of 
with Montfort’s earldom of Leicester, in stoppage in transitu as if he were the 
whose descendants, the earls of Lancaster seller of the goods. Questions of stop- 
and Leicester, it continued, and in the page in transitu sometimes involve diffi- 
persoii of Henry the Fourth, who was duke cult points of law. The right of stoppage 
of Lancaster, was absorbed into the regal implies that the goods are in the posses- 
dignity. sion of the seller or factor when he exer- 

From this time no person has been in- cises this right. Accordingly the law of 
vested with this high dignity as an heri- Stoppage involves the law of Possession 
table possession, or even for his own life, of moveable things. The following 
or during good behaviour. It is only references will supply all the necessary 
conferred for some special occasion, and information on this subject. (Abbot, On 
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Shipping; Cross, On Lien and Stoppage 
in Traimln; Smith’s Leading CaseSy 
note to Lickbarrow v. Mason ; RusselPs 
Treatise on the Laws Relating to Fac- 
tors and Brokers.') 

SUBINFEUDATION- [Feudal 
System.] 

SUBORNATION OF PERJURY. 
[Perjury.] 

* SUBPCENA. [Witness.] 

SUBSIDY, from sidmdium, a Latin 
word signifying aid or assistance. "‘Sub- 
sidies,” says Lord Coke, “ were antiently 
called auxilia, aides granted by act of 
parliament upon need and necessity ; as 
also for that originally and principally 
they were granted for the defence of 
the realm and the safe keeping of the 
seas,” kc. [Aids.] The word used 
in its general sense was applied to aids 
of every description ; these were of two 
kinds, one perpetual, the other tempor- 
ary. Those which were perpetual were 
the antient or grand customs, the new 
or petty cu.stoms, and the custom on 
broad-cloth. The temporary included 
tonnage and poundage; a rate of four 
shillings in the pound on lands, and two 
shillings and eight pence on goods; and 
the hftcenths or teiitlis, «Scc., of moveable 
goods. The limited sense, which is uLso 
the more cmninon sense, of the word 
subsidy, attaches only to the rate on lands 
and gf>()ds. Tlu grand customs were 
duties ^' lyableou the exportation of wool, 
sheepskins, and leather. The petty cus- 
toms were paid by merchant strangers 
only, and consisted of one-half over and 
above the grand customs payable by native 
merchants. 

Til image and poundage was a duty 
varying in amount at different times from 
one shilling and sixpence to three shill- 
ings upon every tun of wine, and from 
sixpence to a shilling upon every pound 
of merchandise coming into the kingdom. 
The object in granting it was said to be, 
that the king might have money ready in 
case of a sudden occasion demanding it 
for the defence of the realm or the guard- 
ing of the sea. This kind of subsidy ap- 
^ars to have had a parlh mentary origin. 
The earliest statute mentioned by Lord 
Loke as having granted it is 47 Ed. III. 
In the early instances it was granted for 


limited periods, and express provision 
was made tliat it should have intermis- 
sion, and vary, lest the king should claim 
it as his duties. The duties of tonnage 
and poimclage were granted to Henry V. 
for his- life with a proviso that it should not 
be drawn into a precedent for the future. 
Ilow'ever, notwithstanding the proviso, 
it was never afterwards granted to any 
king for a less period. These duties were 
farmed while Lord Coke was commis- 
sioner of the treasury, for I bO.i )()()/. a 
year. In the course of the argument in 
the case of ship-money in 13 Charles 1., 
the king’s duties are said to amount to 
.300,000/. This probably was the aggre- 
gate of the customs and tonnage and 
prisage. 

Subsidy in its more usual and limited 
sense consisted of a rate of Is, in the 
pound on the lands, and 'Is. Sd. on goods, 
and double upon the goods of aliens. 
The taxes called tenths, fifteenths, M’ere 
the tenth or fifteenth part of the value of 
moveable goods. Other portions, such as 
the fifth, eighth, eleventh part, were some- 
times, but rarely, also levied. These 
taxes seem to have had a parliamentary 
origin. IJien* are no appearances of the 
king ever having attempted to collect 
them as of right. Henry HI. received a 
fiftt‘enth ill return for granting Magna 
Charta and the Charta de Foresta. In 
the earlier periods never imne than one 
subsidy and two fifteenths were granted. 
About the time of the expectation of the 
Ariuada (.”)1 Eliz.), a double subsidy and 
four fifteenths were granted. The then 
chancellor of the exchequer, Sir Walter 
Mildniay, when moving for it, said, “his 
heart did quake to move it, not knowing 
the inconvenience that should grow upon 
it,” The inconvenience did grow very- 
fast, for treble and quadruple subsidies 
and six fifteenths were granted in the 
same reign. These grants seem to have 
been at intervals of about four years at 
that period. Subsidies and fifteenths 
were originally assessed upon each indi- 
vidual, but subsequently to the 8 b.dward 
HI., when a taxation was made upon all 
the tow ns, cities, and boroughs, by com- 
missioners, the fifteenth became a sum 
certain, being the fifteenth part of their 
then existing value. After the fifteenth 
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vas granted by parliament, tlie inhabit- 
ants rated themselves. The subsidy, never 
having lieen thus fixed, continued uncer- 
tain, and was levied upon each pei*son in 
resi)ect of his lands and goods. Ihit it 
api)ears that a pcu’son paid only in the 
county in which he lived, even though 
he posse'ised property in other counties. 
And, as Hume observes, probably where 
a man’s property increased he paid no 
more, thougli where it was diminished he 
paid less. It is certain that the subsidy 
continually decreased in amount. In the 
eighth} ear of the reign of Elizabeth it 
amounted to 120,000/., in the fortieth to 
78,Ooo/. only. laml Coke estimates a 
subsidy ( probably in the reign of James 1. 
or (’Iiarles I.) at 70,000/.; the sid)sidy 
raised by the clergy, wiiieh was distinct 
from that of the laity, at 20 ,(H.h 7. ; a fif- 
teenth at about 29 , 001 )/. Eventually the 
subsidy was abolished, and a laud tax 
substituted for it. 

(2 Lh'it,; 4 ‘Hate’s Case,’ 

2 State Trials^ 371, od. 1809 ; ‘The Case 
of Ship Money,’ .9 State 7rh//.v, 82il, ed. 
1809; Venn's Ain't. ^ tit. ‘ ITerogative 
Comyn’s tit. ‘ Ihirliament,’ ‘ Prero- 
gative.’) i (h’ST03IS.’| 

S[; (^CESSION. This is a legal term 
derived from the Eoman “Suceessio,” 
which signifies a coming into the place of 
another, ami Successor is he who comes 
into s ich place. 

The Uonian term signifies a corning 
into the plae.e of another so ;us to have the 
same rights and oiiligations witli respect 
to property whicli tliat other had. There 
might Ik? suceessio eitlier by coming into 
the placK? of a person living, or by becom- 
ing the sm eessor of one who was dead. 
Gains (iii. 77, Sic.) gives instances of 
suceessio in the case of persons living, 
one instance of which is the Honoruin 
Cessio according to the Lex Julia. Suc- 
cession was again either Universal or Sin- 
gular. The instances of universal suc- 
cession (per universitatem) which Gains 
(ii. 97) enumerates, are the being made a 
person’s heres, getting the possessio of the 
bona of another, buying all a man’s pro- 
perty, adopting a person by adrogatio, and 
admitting a woman into the manus as a 
wife; in all which cases all the property of 
the several persons enumerated passed at 


once to the person wlio was made heres, 
or got the boiiorum possessio, or bought 
the whole property, or adopted another 
by adrogation, or married the woman. 
An instance of singular succession is the 
taking of a legacy under a man’s will. 

The term Succession is used in our 
language. We speak of the succession to 
the crown or the regal dignity, and the 
term implies that the successor in all 
things represents the predecessor. Indeed, 
the king, as a political person, never dies;, 
and upon the natural death of a king the 
heir immediately succeeds. The English 
heir at law takes the descendible lands of 
his ancestor as universal successor; and 
the executor takes the chattels real and 
other personal properly of his testator as 
universal successor. 9’lie general assignee 
or assignees of a bankrupt or insolvent 
take by universal succession. 

HlacUstoiu* says that ‘‘ corporations ag- 
gregate consist of many persons uiiit('d 
together into one society, and are kept up 
by a per[)elnal succession of members, so 
as To continue for ever.” It is true that, 
when mimibers of a corporate body ilie 
others are apj)oiiited to fill up their ])lac(s. 
but they do not succeed to the otiiers in 
the Ionian sense of sii(!cession — tliey sim- 
ply become members of the eor{)orati()ii. 
Jhit it has been estaldished in some eases 
[(’oKPOuATioss, p. 1)79 1 that tlie use cl 
the word “successors” implies that the 
legislature meant to establish a corpo- 
ration; and yet it is certain tliat a food- 
ment of land to a (?()r[.)oration aggregate' 
witliout the word “ successors ” is a valid 
gnint. In a feoll’nuMit to a corporation 
sole the word “successors” is necessary. 
The succession iii the case of a corj)ora- 
tioii sole follows the nature of the Uuman 
succession. In the case of a cor[K)rati( ii 

aggr.^„._ the-- ' . 

rule that a corporation may l»e e.^itahiisueu 
by the use of the word “ successors ’ iu a 
statute is founded on an erroneous ruder- 
standing of the term “successors.’’ 

SUFIHUGAN. IHisnoi*.] 

SUUMDE is the death of a person 
caused by his owu act, voluntary or invo- 
luntary. 

A rescript of Hadrian expn'ssl}' di- 
rected that those soldiers who, either 
from impatience of i>aiii, f'-orii disgust o 
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life, from disease, from madness, from 
dread of infamy or disgrace, liad wounded 
themselves or otherwise attempted to put 
a period to their existence, should only 
be punished with ignominia ( Di</., 49, tit. 
IG, s. G, ‘Do Ue Militari’); but the 
attempt of a soldier at self-destruction on 
other grounds was a capital otl'ence. Per- 
sons who, being under ])rosecution for 
heinous offences, or being taken in the 
commission of a great crime, put an end 
to their existence from ff ar of punishment, 
forfeited all their property to the Fiscus, 
if the offence was such as would have 
been followed by eonfiscatiori if they had 
been convicted. 48, tit. lil, s. .*h) 

Suicide was not uncommon among the 
Pomans in the later republican period; 
and it beeuine very common under the 
emperors, as we see from tlie examples in 
Tacitus and in tlie younger Pliny, who 
meutioiis the case of Corellius Kiifus 
(Kp., i. 12), Silius Italicus (iii, 7), Arria 
(iii. 16), and the woman (vi. 21) who 
succeeded in persuading her husband, 
who was labouring under an iiieurahle 
disease, to throw liiinself, tied to her, into 
a lake. l')xcept in the cases mentioned in 
the two titles of the ‘ Digest’ above cited, 
suicide was not forbidden by the Ponian 
law; nor was it discountenanced by public 
opinion. ( Hein, Das Jlihuische C Viud/ial- 
rvclitj p. 8S;h) 

Voluntary suicide, by tlie law of Eng- 
land, is a crime; and every suicide is 
presuineu to he voluntary until the con- 
trary is made apparent. This crime is 
called self-murder and ff Ionia de se (self- 
felony), neither of whijh terms is calcu- 
lated to convey a correct notion of the 
legal character of this offence, or of the 
mode in wliich it is punished. 

A felo de se (self-felon) is a person 
who, being of years ol discretion and in 
his senses, de.stroys his own life, either 
intending to do so, or intending to do some 
other act of a character both unlawful 
mid malicious; as if, in attempting to kill 
another, under circumstances which would 
have rendered such killing either mur- 
der or manslaughter, a gnu hursts in the 
^sailant’s own hand, or he rnn*^ upon a 
Knife casmalhj in the iiand of the pei’son 
whom he intended to kill. Put in iic 
case is self-felony considered to be com 


mitted if death do not ensue within a 
year and a day of the blow or injury ; or, 
ill otlier words, if a whole year intervene 
between the day on which the blow, &c., 
is given, and tlie day on which death takes 
place. 

The legal effect of a self- felony is a 
forfeiture to the crown of all the personal 
property which the party had at the time 
M’hen be committed the aet by which the 
death was caused, including debts due to 
him ; but though the crime is called fe- 
lony, it was never attended with forfei- 
Lire of freehold, and never worked any 
corruption of bloud. It appears, how- 
;ver, that formerly the crown was eii • 
itled to the year, day, and waste of the 
reehold lands of a self-felon. The fact 
tliat a self felony lias been committed is 
ascertained by an inquest taken before 
the coroner or other officer wlio has au- 
thority to hold inquests, upon view of the 
dead body. ( Coronkr. | 

When a self-felony is found by the in- 
piisition, the jury ought also to iinpiiro 
and ffnd whether the jiarty had any, and, 
if any, what goods and cliattels at tin; 
time when the felony was committed. 

The crown takes the property of the 
seU-felon subject to no liability in respect 
of liis debts or eiigageriients. Upon a 
memorial presented to the treasury by a 
creditor of the deceased, a warrant under 
the sign-manual is generally obtained, 
which authorises the ecclesiastical court 
to grant letters of administration to such 
creditor, who, upon such grant being 
made, acquires tlie ordinary rights, and 
becomes subject to the oi dinary liabilities 
of u personal representative. 

Involuntary suicide is death occasioned 
by the act of the party, either wnTliont an 
actual intention of destroying life or of 
committing any other wilful malicious 
act, or without the legal capacity of iii- 
teiidiiig to do so. Neither self-felony nor 
any other crime can be committed by a 
child who has not attained years of dis- 
cretion; nor can it be committed by a 
person who, by disease or otherwise, has 
lost, or has been prevented from acquir- 
ing, the faculty of discerning riglit from 
wrong. 

At common law, which in this respect 
follows the canon law, a person found by 
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inquest to be felo de se is considered as 
having died in mortal sin; and his re- 
mains were formerly interred in the pub- 
lic highway without the rites of Chris- 
tian burial, and a stake was driven 
through the body; but by the 4 Geo. IV. 
c. 52, t!ie coroner or other officer by 
whom the inquest is held is retpiired to 
give directions for the private interment 
of the remains of any person against 
whom a finding of felo de se shall be had, 
without any stake being driven through 
the body, in the churchyard or other 
burial-ground of the parisli in which the 
remains of such person might by the 
laws or customs of England be interred, 
if the verdict of felo de se had not been 
found; such interment to he made within 
twenty-four hours from the finding of the 
inquisition, and to take place w’ithin the 
hours of nine and twelve at night, with- 
out performance of any of the rites of 
Christian burial. 

The Code Penal of France contains no 
legislation on the subject of suicide. Of 
the modern codes of Germany, some con- 
tain no provisions, and others vary in 
their particular provisions. In the Ba- 
varian and Saxon codes suicide is not 
mentioned. The Prussian code forbids 
all mutilation of the dead body of a self- 
murderer under ordinary circumstances; 
but declares that it shall be buried with- 
out any marks of rc.s[)ect otherwise suit- 
able to the rank of the deceased ; and it 
directs that if any sentence has been pro- 
nounceil, it shall, as far as it is feasible, 
be executed, due regard being had to de- 
cency and propriety, on the dead body. 
Tne body of a criminal who commits 
self-murder to escape the execution of a 
sentence pronounced against him is to be 
buried at night by the common execu- 
tioner, at the usual place of execution for 
criminals. The Austrian code simply 
provides that the body of a self-murderer 
shall be^ buried by the officers of justice, 
but not in a churchyard or other place of 
common interment. 

SUrr is a legal term used in different 
senses. The word .scchi, which is the 
Latin form, is from “ sequor,” to follow ; 
and hence the general meaning of the 
word may be deduced. 

1. A suit ill the sense of litigation, is a 


proceeding by which any legal or equil 
able right is pursued, or sought to be en 
forced in a court of justice. Where th 
remedy is sought in a court of I.aw, th< 
term Suit is synonymous with Action; bu 
when the proceeding is in a court o 
equity the term Suit is alone used. Th( 
term is also applied to proceedings in thi 
ecclesiastical and admiralty courts. 

2. Suit of court, in the sense of an oh 
ligation to follow, that is, to attend, and t( 
assist ill eonsti tilting, a court, is eithei 
real or personal. 

Suit-real, or rather suit-regal, is tin 
obligation under which all the residents 
within a leet or town are ))onnd, ii 
respect of their allegiance as snbjeets, t( 
attend the king’s erimiiial court for tlu 
district, whether held before the king’i 
officer and called the sheriff’s touni, oi 
held liefore the grantees of lei.'ts or tlu 
officers of such grantees, and called (courts 
leet. [Lkjct.] 

Suit-personal is an obligation to attend 
the civil courts of the lord nmler whoir 
the suitor holds lands or tenements; and 
this is either suit-service or suit-custom, 
If freehold lands, Xic. be held of the king 
immediately, or, as it is feudally termed, 
in chief, suit-service is performed by 
attendance at the county court, the court 
held by the king’s officer, the sheriff, 
unless the lands, Sc., constitut(‘d an entire 
barony, in wdiich case the suit demand- 
able from the tenant was, his attendance 
as a lord of parliament. If freehold lands, 
&c., are held mediately only of the kinjj. 
hut immediately (or in chief) of an inte- 
rior lord, the suit deinaiidahle is attend- 
ance at the court baron of the lord ; iu 
either case suit-service is expressly or 
impliedly reserved upon the creation ot 
the tenure, as part of the serriccs k) 
be rendered for the estate. In manors 
[Masous] where there are copyhold, fluff 
is, customary estates, the custom of the 
manor imposes upon the copyholder an 
obligation to attend the lord’s customary 
court ; but as this obligation is 
nexed by tenure to the land held by the 
copyholder, but is aimexed by custom <> 
liis position as tenant, the suit is not sm 
service hut suit-custom. Iu t’asc 
freeholders attending as suitors the 
court or the court-baron (as in the case 
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the aniient tenants per baroniam attend- 
ing parliament), the suitors are the judges 
of the court, both for law and for fact, 
and the sheriff or the under-sheriff in the 
county court, and the lord or his steward 
in the court-baron, arc only presiding of- 
iicers with no judicial authority. But in 
the criminal jurisdiction of the tourn and 
leet, the sheriff and the grantee of the 
lect, or his steward, are the judges ; and 
the suitors act only a subordinate part. 

In the customary court, though its 
functions are confined to matters of a civil 
nature, yet, on account of the original 
baseness of the copyhold tenure, the judi- 
cial power is wholly in the lord or his 
steward. 

;i. Besides suit of court, secta ad cu- 
riam, there are other species of personal 
suit, which, like suit of court, are di- 
visible into suit-service and suit-custom. 
Of these the most usual is suit of mill, 
secta ad molendinum, which is where, by 
tenure or by custom, the freehold or cus- 
tomary tenant is bound to grind his corn 
at tin; lord’s mill. 

SUIT and SKIIVICE. CSuit.] 

SUMM A BY CON VICTIONS. [Law, 
Ckiminal.] 

SUPKUANNTTATIONS. [Pension.] 
SUPKIICAKGO. [Siiirs.] 
SUPKHSE'DEAS, in law, the name of j 
a writ used for the purpose of superseding 
proceedings in an action (Tidd’s Practice : 
Arcl»h()id\i Practice) : in bankruptcy it 
is the writ used for the purpose of super- 
seding the fiat. It is obtained on appli- 
cation by petition to tlu* court of hauk- 
ruptcy, and is granted on the ground that 
t'ue fiat is invalid in point of law, has 
been duly prosecuted, &c. [Bank- 
Rm*Tcy. l (Deacon’s Jmw (f Bankruptcy ; 
Lden’s Bank nipt etj Lii'C.) 

Supersedeas also in its more general 
sense is used to express that wliich super- 
sedes legal proceedings, although no writ 
of supersedeas may have been used for 
litat purpose, ’rims if a writ of certiorari 
oe delivered to an inferior court for the 
purpose of removing a record to a superior 
oourt, the writ of certiorari is said to he 


signate supreme ecclesiastical authority; 
and is either papal or regal. Papal 
supremacy is the authority exercised un- 
til nearly the middle of the sixteenth 
century by the pope over the churches 
of lOnglaiid, Scotland, and Ireland, as 
branches and integral parts of the Wes- 
tern or Latin church, and which con- 
tinues to he exercised to some degree over 
that iiortion of the inhabitants of those 
countries who are in communion with 
the (.Church of Rome. The extent of the 
legislative authority of the pope was never 
exactly defined. 

The papal supremacy was abolished by 
the legislatures of the three kingdoms in 
the sixteenth century. In order to en- 
sure acquiescence in that abolition, par- 
ticularly on the part of persons holding 
ollices in lOngland and Ireland, an oath 
lias been required to be taken, which is 
generally called the oath of supremacy, 
a designation calculated to mislead, it 
being in fact an oath of ;/o«-supremacy ; 
since, though in its second branch it 
negatives the supremacy of the pope, it is 
silent as to any snpreimicy in the king. 
This oatli is therefore taken witliout 
scruph* by persons who are not Roman 
Catholics, whether inemhers of the An- 
glican church or not. The form of the 
oath was established in lOnglaiul by I 
W’m. & Mary, c. 8 ; it is as follows: — “ I, 
A. B., do swa‘ar that 1 do from my heart 
abhor, detest, and abjure, as impious and 
heretical, that damiiahle doctrine and 
position, that princes exconiimmicated or 
deprived by the pope, or an}' authority of 
the .see of Rome, may he deposed or 
murdered by their subjects, or any other 
whatsoever. And I do declare that no 
foreign prince, jierson, prelate, state, or 
potentate hath or ought to have any 
jurisdiction, power, superiority, pre-emi- 
nence, or authority, ccelesiastieal or spi- 
ritual, within this realm. So help me 
God.’’ Under this and many former sta- 
tutes, all subjects were bound to take the 
oath of supremacy when tendered ; but 
by the 31 Geo. Til. c. 32 s. 18, no per- 
son, since the ‘24th June, 1 7U1, is liable to 


R Mipei-sedeas of the proceedings before be suimnoiied to take the oath of supre- 
tho inferior court. , macy, or prosecuted for not obeying such 

[Parliament.] summons; and Itoman Catholics, upon 

SU PREAX AC Y is a term used to de- taking the oath introduced by that Act 
'VOL. II. 3 D 
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s. 1, in which the civil and temporal autho- 
rity of the pope are abjured, may hold 
office without taking the oath of supre- 
macy. As to other cases concerning the 
oatli of supremacy see Law, Criminal, 

p. 218 . 

Henry VIII. was acknowledged as 
supnnne head of the church by the clergy 
ill 1528. This supremacy was coidirmed 
by parliament in 15.84, when, by the 
statut(! of 20 lien. VIII. c. 1, it was 
enacted “ that the king our sovereign 
lord, his heirs, and successors, kings of 
this n alm, shall be taken, accepted, and 
reputed the only supreme head in earth 
of tb(i Church of England, and shall 
have and enjoy, annexed to the imperial 
crown of this realm, as well the style 
and title thereof, as all honours, dignities, 
pre-eminences, jurisdictions, privileges, 
authorities, immunities, profits, and com- 
modities to the said dignity of supreme 
head of the same church belonging and 
appertaining ; and shall have power from 
time to time to visit, repress, redress, re- 
form, order, correct, restrain, and amend 
all su(;h errors, heresies, abuses, offences, 
cont('mpts, and enormities, whalsoever 
they be, which, by any manner of spiri- 
tual authority or jurisdiction, may law- 
fully l)e reformed, repressed, ordered, re- 
dressed, corrected, restrained, or amended, 
most to the pleasure of Almighty God, 
the increase of virtue in Christ’s religion, 
and for the conservation of the peace, 
unity, and tranquillity of this realm ; any 
usage, custom, foreign laws, foreign au- 
thority, prescription, or any other thing 
to the contrary notwithstanding.” 

SUh’fyry. A surety is one who un- 
dertakes to be answerable fur the acts or 
omissions of another, who is called his 
principal. Such undertaking must he in 
writing, and it may be either by bond or 
by simple writing. A contract is not 
binding unless made upon some sufficient 
consideration ; but in the case of a bond 
this consideration is inferred from the 
circumstances of deliberation incident to 
its ex<.*eiition as a deed. When the un- 
dertaking is not by bond, it is necessary 
that the consideration should appear upon 

t. h^ face of the written instrument, or be 
necessarily implied from the terms of it, 
and that the instrument should be signed 


by the party who becomes the surety, 
I’he instrument by which the surety be- 
comes bound, when it has reference to 
civil matters, is generally called a gua- 
rantee, and ordinarily consists of an un- 
dertaking to become answerable for the 
payment of goods furnished to the prin- 
cipal, or for his integrity, skill, attention, 
and other like matters. In sucb eases 
the consideration expressed would prol)a- 
bly he the furnishing of the goods to the 
principal, or his employment by the 
party guaranteed. In the ev)nstruetion 
of guarantees the same rule of law pre- 
vails as in the case of all written instru- 
ments, — that they shall be understood in 
the sense most favonrabli* to tlie party 
making them which the words w ill rea- 
sonably bear. 

With resj)ect to the rights of the 
surety against the ])rincipal, Mr. Justice 
Ruller has distinctly laid down the law, 

where\H‘r a person gives a security by 
way of indemnity for another, and pays 
the money, the law raises an assumpsit,” 
that is, iinjdies a promise on the part of 
the prlneipal to repay to the surety all 
tin; inoiu*y that he has expended on his 
behalf, and this mom‘y may he recov(‘red 
in an action against the piineipal for 
money paid to his use. Hut in no ease is 
the surely entitled to more than an in- 
demnity from his principal. The t;oiirt 
of chancery will interfere to give the 
surety relief out of any funds of the prin- 
cipal which he cannot reach at coimnoii 
law. 

Where more j)ersons tlian one become 
sureties for the same princi[)al, the}' are 
called co-sureties. If one of these has 
paid the whole of the debt duo from the 
principal, he may recover in an action of 
jissuinpsit from his co-sureties the amounts 
for which they were respectively liable. 
A court of ecpiity will also interfere to 
regulate the proportions })artly due from 
each. And in case any of them an; un- 
able to pay from insolvency, c^o-, it 
compel the others to contribute propor- 
tionally the amount for which tlie de- 
faulters were liable. The law' is the 
same as to co-sureties, whether all have 
been created by the same instrument in 
writing, or each one by a distinct insti’W' 
meut. 
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(Fell, Guarantees; Mathew v. 
Crlcla^n, 2 Swanston, 185.) 

SURETY OF THE PEACE is the 
ickuowledgingof a recognizance or boiid 
;o tlie king, taken by a competent judge 
.)f record for keeping the peace. [Rix^oo- 
viZANCK.] Such recognizance may be 
)l)tain(*d by any party from another on 
ip])lii-ation to a magistrate, and stating on 
uitli Ibat be has just cause to fear that 
iieli other “ will burn his bouse, or d 
lim a corporal hurt, as by killing or 
)ealiiig him, or that be will procure 
>thers to do him such iriisebief."’ Th 
'ear must be of a present or future dan- 
ger. Upon th(^ neglect or refusal of the 
)arty so summoned to enter into the re- 
(ignizances demanded, be may be eom- 
iiltted to prison by the magistrate for 
. specilit'd period, unless be sooner eom- 
liies. Sureties also may be similarly re- 
iiired Cor the gooil behaviour of parties 
dio !;ave l)een guilty of conduct tending 
) a breach of the peace, abusing those in 
iu' administration of justice, &e. 

(Rum’s Juslire^ tit. ‘Surety of the 
*eace.’ ) 

SlIRtiEONS, COTJ.EGE OF. The 
resent College of Surgeons of England, 
ad its origin in the (kmipany of Harber- 
iirgeons, which was incorporated by 
Mill charter in the first year of ICdward 
V. Ry tills charter of I hid ward IV'., 
i ’ barlu rs practising surgery in Lotnlon, 
lio luul before associated themselves 
» a company, w’cre legally incorporate<l 
' the Cioni])any of the Harbers in London, 
heir authority extended to the right of 
'^auiining all instriiinents and reine lies 
uployed, and of bringing ;>clions against 
lioever practised illegally and igno- 
mtly ; and none were allowed to practise 
ho bad not been previously admitteil 
id judged competent by the masters of 
H‘ company. 

d'his charter was several times con- 
»’ttU‘(l by succeeding lungs, Imt in spite 
it many persons practised surgery iii- 
‘pciidently ofthe company, and at length 
j>>ociated tiu nisei ves as members of a 
‘parate body, and called themselves the 
•I'gcoiis of Jjondou In tiie 8rd year ot 
enry VlII. it was enacted “ that no 
M*sou within the city of London, or 
Uliiu seven miles of tiie same, should 


take upon him to exercise or occupy as a 
physician or surgeon, except he be first 
examined, approved, and admitted by the 
bishop of London or by the dean of St. 
l\iuls for the time being, calling to him 
four doctors of physic, and for surgery 
other expert persons in that faculty.’’ 
Aiiwdio under this act obtained licence to 
practise were of course ecjually qualified, 
whether members of the company of 
barbers or not; and in the Sind year of 
Henry VI 11 . the members of the latter 
company, and those who had incorporated 
thems(dves as the company of surgeons, 
were united in one comjiany, “ by the 
name of masters or govcj-norsof tin; mys- 
tery and commonalty of harbers and sur- 
geons of London.” 

In the 18th year of George IT. an act 
wms passed by wliich the union of the 
harbors and surgeons was dissolved, and 
tlie surgeons were constituted a se[)arate 
company ; and in tlie 4iith year of (ieorgo 
III. a charter was granted liy wliieli it 
was continued in all the privileges wliich 
had been conferred upon it by the act of 
(ieorge II. R>y this chartc'r the title of 
the company was altered from that of 
the masters, governors, and eomnionalty 
of the Art and Science ol* Surgeons to 
that of the Royal (adb'ge of Surgeons in 
London. Under this cliarter it was 
governed by a council or court <»f assist- 
ants, consisting of twi nty-one meiiihers, 
of whom ten composed the court of ex- 
aminers. Of these* ten one was annually 
elected president, or principal master, and 
two were annually ehosen vice-presidents 
or governors. By the bye- laws which 
the e mncil were empowered by the cliarter 
to make, the meinheis of the eouucil were 
to he chosen for life from those menihers 
of the Uollcge whose practice was confined 
to surgery, and w ere to he eleeted by ballot 
at a meeting- of the eonneil 'I'he ex- 
aminers were generally ehosen in or- 
der of .seniority from tlie imiiiliers of 
the eouucil: the privsidents and vice- 
pn sidents were chosen in rotation from 
the court of examiners, the president 
tor the current year having been the 
senior vice-president during the past 
year. 

A new charter w^as granted to the Col- 
lege of Surgeons in the 7th year of 
3 D 2 
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Victoria, l)y wliieli it is declared, that 
the name of the college shall henceforth 
he The Royal College of Surgeons of 
England ; and that a portion of the mem- 
bers of the said college shall be fellows 
tliereof, by the name of The Fellows of 
the Royal College of Surgeons of Kng- 
la]\d. 'rile charter declares that the 
present president and two vice-presidents ' 
and all other the present members of the I 
council of the said college, and also such 
other persons, not being less than 250 nor | 
more than .SOO, and being members of 
the said college, as the council of the 
college, at any time befoi’e tlie expiration 
of three calendar months from the date 
of the charter, shall elect and declare to 
be fellows in muniKT by the charter di- 
rected; togetlier with any such other 
persons as the coimeil of the said college*, 
after the expiration of the said three 
calendar mouths and within one year from ! 
the date of the charter, shall appoint in I 
manner by the charter authorized, shall ! 
be fellows of the said college, iiut no * 
person, except as hereinbefore named, is 
to become a fellow, unless he shall have 
attained the age of twenty-five years, and 
complied with such rules as the council 
of the college shall think fit, and by a 
hyc-law or hye-law’s direct ; nor unless he 
shall have passed a special examination 
by the examiners of the said Oi'llege. 
Every person admitted as a fellow, as 
last mentioned, is to become a member 
of the College by such admission, if he is 
not already a member. Henceforth, no 
member of the College, who is not a fel- 
low, is to be eligible as a member of the 
council. There are also (lo) some other 
restrictions as to eligibility. The present 
members of the council are to continue 
life members as heretofore ; and the 
number of members of council is to he 
increased from tweuty-onc to tiventy- 
four, and all future members are to be 
elective, and to be elected jieriodically, in 
the manner prescribed by the charter (12) 
■when the number of elective niernliers 
of the council shall be completed and 
made up to twenty-four. Three members 
shall go out annually, but they may be 
re-elected immediately. The members 
of coun( il are to be elected by the fel- 
lows, including the members of the coun- 


cil as such, in the manner prescribed bj 
the charter ( 1 5) ; and the election is tf 
be by ballot (17). There are various spe- 
cial provisions as to the eligibility o: 
fellows for which we refer to the charter 
There are to be ten examiners of sur- 
geons for the college, and the prcsenl 
examiners are to continue for life ; and 
all future examiners are to be elected b}) 
the council, either from the members oj 
the council, or from the other fellows ol 
the college, or from both of them ; and 
all future examiners of the College shall 
hold their office during the pleasure of 
the council. The charter contains other 
regulations, and confirms the powers of 
the college and the council, except so far 
as they arc altered by the charter ; and it 
declares that no bye-hiw or ordinance 
hereafter to be made by the council shall 
be of any foi ce until the crow n shall have 
signified its approval thereof to the ("ol- 
lege under the hand of one of the princi- 
pal seen'taries of state, or otherwis(* as 
in the charter stated (22). “The llyc- 
Law's and Ordinances of the Royal College 
j of Surgeons of England ” contain the regu- 
■ lations as to the candidates for the fellow- 
ship (sect. 1), for the examination of can- 
didates for the fellowship (2), admission 
j of fellows (3), election of members of 
council (5). Ry section 1, it is required 
that every candidate for the fellowship, 
among other certificates, shall produce a 
eertificat(‘, satisfactory to the court of 
examiners, that he has attained a eompt'- 
teiit knowledge of the Greek, laitin, and 
Freiicli languages, and of the elements of 
mathematics. The subjects of examina- 
tion for the fellow.ship are Anatomy and 
Physiologj on the first day, and Patho- 
logy and Therapeutics and Surgery on thi‘ 
second day. 'Phe examination is to he by 
written answers to w ritten orprinted (pics- 
tioijs; but any candidate may beint(*rro- 
gated by the examiners, on any matter con- 
nected with the questions or answers. In 
the anatomical examination the candidate 
must also perform dissections and opera- 
tions on the dead body in the presence of 
the examiners. , 

T'lie members of the College nro ta ' 
mitted by diploma after examination 
liefore the court of examiners, and thci 
diplomu confers upon them the right o 
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practising surgery in any part of the 
British dominions. 

The council of the College have at 
various times required certain qualifi- 
cations of age, education, &c., from can- 
didates for examination. The regulations 
last issued are dated October, 1841. 

The examinations of members are con- 
ducted iiivd vocCt or, if the candidate desire 
it, in writing. The questions are almost 
exclusively anatomical and surgical : and 
the examination of each candidate occu- 
pies about an hour and a half, during 
which time he is usually questioned by 
four of the examiners in succession. 

According to the financial statement 
(.Tune, 184:3), the receipts of the College 
for the previous year were as follows: — 

Court of examiners; fees 
for diplomas, at 20 gui- 
neas each, exclusive of £ s. d, 
stamps . . . 14,093 11 0 

Kent . . . . 12 10 0 

Incidental, sale of lists, 
catalogues. See. . . lOO 6 6 

Dividends on invest- 
ments in government 
securities, &c. . . 1,499 0 4 

£15,765 7 10 

And the disbursements were as follows : — 

College department, in- 
cluding council, court 
of cviiiniiiers, auditors, 
diploma-stamps, sala- 
ries, . . 7,402 19 1 

Museum department, in- 
cluding catalogues, spe- 
cimens, spirit, salaries, 
studentships, &c. . .3,653 0 10 

Library department, in- 
cluding the purchase 
and binding of books, 
salaries, &c" . . 1,120 12 7 

Miscellaneous expenses, 
taxes, rent, &c. . 608 18 1 

Repairs and alterations 253 10 6 

Hunterian oration, lec- 
tures, Jacksonian prize, 

&c. ... 264 4 0 

£13,393 5 1 

The museum of the College consists of 


the collection made by John Hunter, 
which was given in trust by government, 
who purchased it for 15,000/., and of nu- 
merous additions made to it by donations 
of members aird olh(*rs, and by purchase. 
The parts of it which illustrate physiology, 
paheoiitology, and morbid anatomy are 
probably the most valuable collections of 
the kind in Europe. 

Lectures on anatomy, for which 510/. 
were left to the company of barber sur- 
geons by Edward Arris, and H,l. per 
annum by John Gale, are delivered an- 
nually by one of ti»e members of the 
council or some other member selected by 
them. Twenty-four museum lectures are 
also, in compliance with the deed of trust, 
annually delivered by the Hunterian pro- 
fessor, the subjects of which must be illus- 
trated by preparations from the Hunterian 
collection, and from the* other contents of 
the museum. An oration in commemo- 
ration of John Hunter, or of others who 
have been distinguislied in medical sci- 
ence, is delivered annually on the 14lh of 
February, the anniversary of Hunteris 
birth. 

Abstracts of the several acts and char- 
ters relating to the ("ollege of Surgeons 
may be found in Willeock ‘On the Laws 
relating to the Medical Profession,’ I.on- 
dou, 18.30, 8 VO., and in Paris and Fon- 
blanque’s ‘Medical Jurisprudence,' vol. 
iii. 'Phe bye-laws, the list of members, 
the catalogues of the museum and library, 
&c,, are published by the college. The 
dissection of human bodies is now regu- 
lated by 2 & 3 Wm. IV. e. 75 [Anatomv^ 
Act], 

SURRENDER.^ “ Sursum reddltio 
properly is a yielding up of an estate for 
life or years to him that hath an imme- 
diate estate in reversion or remainder, 
wherein the estate for lift* or years may 
drown by mutual agreement between 
them.” (Co. Litt., 3*37 b.) A surrender 
and a release both have the eifect of 
uniting the particular estates with that in 
reversion or remainder; but they differ 
ill this, that whereas a release generally 
operates by the greater estate descending 
on the less, a surrender is the falling of 
the less estate into the greater. [As to 
the difference between Surrkxdku and 
j Resigsation, see Resignation.] 
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Coke mentions three kinds of sur- 
render ; 1 . A surrender at common law, 
which is the surrender properly so called ; 
2. A surrender by custom of copyhold 
lands or customary estates; and, .‘1. A 
surrender improperly taken, as of a deed, 
a patent, of a rent newly created, and of 
a fee-simple to the king, (Co. Litt. 
338 a.) 

As to surrender of copyholds, see 
Copyhold. 

A surrender may he made of letters- 
patent and offices to the king, to the in- 
tent that he may make a fri*sh grant of 
the same right; and a grant of the second 
patent for years to the same person, for the 
same thing, causes a surrender in law of 
the first. ( U) lirp., fiO.) 

SlJliROtxATE is, according to (Cowell’s 
‘Interpreter,’ “ oiu* tlnit is sul)stituted or 
appointed in tin? room of unotluT, most 
commonly of a Idshop or a bishop’s chan- 
cellor.” 

The (pialifications retpiircd in persons 
appointed as surrogates are defined aiul 
enforced l)y the canons of 1(103. The 
person wlio undertakes the otlice without 
being (pialifi(*d is subject to certain pe- 
nalties. (Oil)S., f.W., tit. xliii., e. 3.) 

The principal duty <»f ecclesiastical 
surrogate's consists in granting probates to 
■wills, lettei's of administration to the ef- 
fects of intestates, and marriage licence.s. 
The proper performance of these dutie.s is 
guarded by particular enactments. 
of the Canons of 1003 and 93rd Canon; 
Gibson, tit. xxiv., c. 4,^ 

Surrogates are also persons appointed 
to execute the offices of Judges in the 
courts of Vice Admiralty in the (k)lonies, 
ill the place of the regular judges of those 
courts. The acts of such .surrogates have, 
by the ,00 Geo. 111. c. 82, the .siinie 
effect and character as the acts of the 
regular judge's. 

SURVIVOR, SURVIVORSHIP. 

[Estate, p. 8.08.] 

SUZEltAIN. [Feudal Sy.stem, p. 

22 .] 

SWEARING, a profane use of the 
name of the Deity. By the 109th (kujon, 
churchwardens are to present tliose who 
offend their brethren by swearing, and 
noiorious offenders are not to he admitted 
to communion until they are reformed. 


Profane cursing and swearing w’ere first 
made an offence punishable by law by 20 
Jas. I.c. 21 (continued by 3 Chas. I. c. 4 - 
IG Chas. I. c. 4; and 6 and 7 Win. Hf 
c. 11). The 19 Geo. II. c. 21, enacts, 
that if any person shall profanely emv 
or .swear, and be convicted thereof on coii- 
fe.ssioii, or on the oath of one witness, lu*. 
fore any magistrate, he shall forleit, if a 
day-labourer, common soldier, sailor, dr 
seaman, Is.; if any other person uikUt 
the degree of gentleman, 2.s‘. ; if of or 
above the degree of a gentleman, .^s. ; for 
every second conviction doubh*, and for 
every third and sul)se(|uent conviction 
trehie. The jxmalties are to go to tliL‘ 
poor of the parish. Parties wlio do not 
pay the penalties and costs may he impri- 
soned and kept to hard labour ten (lajs 
i for the penalties, and six other days for 
I the costs. Magistrates and constables :iiv 
liable to penalties if they wilfully omit to 
do their duty under the act. No [)crsuii 
can be prosecuted except within cijiii 
days after he has committed tlie otlcijco 
By 22 Geo. H. c. 33, persons belonriiig I 
to llu' navy who are guilty of profane ; 
oat li.s or curses are liable to puuislmitut j 
by eourt-iuartial. 

(Com., />/(/., ‘ Ju.stices of Peace,’ h. 211: | 
Burn’s Justice, ‘Swearing.’) 

T 

TACK is the technical term in Scr 
land for a lease, whether of lands or ol 
fices; the rent is called the tack-dif 
and the tenant the tacksman. 'Du* See 
tish system of lea.ses having lately n 
traeted some attention, and being intriuf' 
cally important, a separate sketcli ol’ i 
more prominent peculiarities seems to ’ 
rc(iuisit(?. The Scottish lease, ]io\u‘'( 
long its duration, is purely a contract, an 
does not partake — at least in .]iu‘stioi 
between landlord and tenant— of the p' 
culiurities of the feudal .system. In earl 
times it is possible to trace i^omethia 
like an inferior system of vassalage i 
the nature of the agriculturists teniin 
He held not as party to a contract, l'« 
by a unilateral conv('yanc<? fn>ni m 
landlord, called assedation. In Scotlam 
however, there was no perinaneut inter 
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riiptioiJ of the legitimate system of sub- 
feuing ; and thus all descriptions of per- 
manent estates could be constituted in the 
land by the pure adaptation of the feudal 
usages. There was no temptation to con- 
vert the contract for the limited occupa- 
tion and use of tlie land into a means of 
constituting a seirii-proj)rietary right in it 
— of supplying with a lessee the place of a 
sub-vassal ; and the system of leases, as one 
of mere letting and hiring, took its prin- 
ciples from the Roman contract of localio 
condnclio. Tlie right of the lessee or tacks- 
man was so purely personal that it was iii- 
eft'ectual against a party acciuiring the 
lands by purchase from tlie lessor; and so 
early as (419 a statute was ^lassed, pre- 
serving the rights of “ the pair people 
that laboiiris the ground” against new 
owners. Leasehold rights, however, in 
qne.stions of succesMon, and in tlie form 
of attaehinent, employable by creditors, 
have by usage coiiu? into the position of 
real or hcriralile property, lu the times 
of rapid agricultural improvement, when 
farms were fVeijueutly taken on bases of 
fifty-seven y.-ars at a low rent, a virtual 
estate was created, the succession to 
which might for the time be 111070 impor- 
tant than tliat of th<.* owiiei^liip of the 
land. Unless there be any specitication 
to tlie contrary in tlu‘ lease, such succcs- 
.sions follow the rules applicable to landed 
projicrty. It has been matter of mneh 
regr that the system by wliicb. feudal 
rights ill land may be subjected to real 
bunlciis, has not been i^xtciuled totliisspi*- 
cies of property, so as to enable valnalile 
leases to be burdeu(‘d with a security for 
borrowed money, or a gnaraiitee tund for 
provisions for children. The system of 
granting and recording publi*- Ibiulal titles 
not being available ^br tliis species of pro- 
perty, all attempts to accomplish this olv 
ject, by the tenant assigning the lease and 
retaining possession as the assignee’s sub- 
tenant have been ineftcctnal against tlr 
riglits of creditors. ! t has liecT' frequently 
proposed to fiass an act creating a system 
of registration of leases, and of burdens 
affecting them. 

Jt is umiecessa?’} statv* very mi- 
nutely the title which a person must 
nave to enable him to grant a lease, 
the parties who may hold leases, or the 


nature of the titles which constitute an 
irdinary lease, as these bear a generic 
resemblance to the corresponding features 
of English law. lamg leases, however, 
being the prominent feature of the Scot- 
tish system, those cast's in which tliere is 
a restriction on granting them may be 
noticed. A person who has a life-rent 
interest is, in the general cyse, not en- 
titled to grant a lease to last beyond his 
own life. Persons having the absolute ad- 
ministration of property, dS trustees, cor- 
porations, &c., are entitled and bound to 
grant leases for such a period as is dt^ ined 
necessary to good husbandry ; and this 
period has, by usage, in the ordinary 
ease, been fixed at nineteen years. There 
have bei n many (piestions as to the ex- 
tent to wliieh persons holding under en- 
tails may grant leases, because in many 
instances attem})ts have been made in 
this form to alienate a considerable estate 
in the pr{)})erty, which have been ehal- 
lenged by successors. In the celebrated 
Queensberry ease, leases granted for 
ninety-seven years, on a grassnin (that 
is, a sum of money paid by the tenant 
on entering, like a fine in England), were 
found to be struck at by tlie entail as 
an attempt to alieiiatt* part of the pro- 
perty (2 l)ow’, 9U). Ill later eases, leases 
of forty and tliirty-one years liave been 
found ineHectiial. A lease of twenty-one 
) ears is the longest that has been sanc- 
tioned by the courts where an heir of 
entail has shown that he lias an interest 
to impugn the contract. 

Writing is necessary to conslitnte a 
lease, altliougli possession during the part 
that may remain over of a year l)egnn, may 
be held as a riglit from suH'eranee tnid ae- 
quieseeiiee in its eommeiieenient. The 
proper form of the written ugrienltural 
lease has been an object of nnudi atten- 
tion by conveyancers, and there is a con- 
siderable degree of nnifoniiity in the prac- 
tice throughout tlie country. There arc 
usually uinete(m ehuises, as follow : — 1. 
'The Descnpliumf Tort i('S. 2. llie I)e- 

stiiialiou, ill which the extent to wliioh as- 
signing or subletting is permitted or pro- 
liibitod is set forth, and provision is made 
for tlie arrangements in case of the 
tenant’s decease. .‘1. Clause of Posses^ 
Sion, describing the subject let 4, 
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Duration. 5. Reservation^ if there be 
any rights such as that to minerals or 
game reserved by the landlord. 6. Land- 
lord's Meliorations^ containing such ob- 
ligations to improve the subject as the 
landlord undertakes. 7. Warrandice ov 
guarantee of the title given to the tenant. 
8. Rent-dame. 0. Tenant's Meliora- 
tions, setting forth such improvements as 
the tenant undertakes. 10. Preservation, 
containing the tenants obligation to keep 
the building, fences, &c., in repair. 11. 
Insurance, in which the tenant becomes 
bound to insure the buildings, crops, &c., 
against fire. 12. Thirlmje. This clause, 
a remnant of feudal usages, is now com- 
paratively rare — it binds the tenant to 
grind Iiis corn at the mill of the over-lord. 
13. Mana(jement. It. Ranhruptcif, pro- 
viding in general for the landlord’s re- 
sumption of the lease if tlie tenant become 
bankrupt. 15. Removal, by which the 
tenant engages to evacuate the premises 
at the prescribed term. IG. Reference, 
providing for arbitration of disputes. 
17. Mutual Performance, indicating pe- 
nalties to be paid by the party failing. 18. 
Registration for execution [h’EoiSTRA- 
tion]. 19. Testing clause, containing 
the formalities of the execution of the 
contract. Of these, the clause of manage- 
ment is the most important. It is now 
much doubted how far it is good policy 
to l)ind the tenant to the observance of a 
particular course of agriculture. In the 
higlily improved districts, where very 
scientific farming is expected, the tenant 
is generally more capable than the land- 
lord of estimating the value of improved 
systems. Agricultural cliemistry, and 
other means of increasing the pnxluce 
of the soil, are at present the object of 
much attention among farmers, and where 
tenants cannot alter a fixed routine with- 
out the risk of a law-suit, an embargo is 
laid on the practical application of im- 
provements. The landlord's chief in- 
terest in any routine being followed, is 
simply th(‘ preservation of the land from 
deterioration towards the conclusion of 
the lease. On the subject of the usual 
provisions for management, Mr. Hunter 
says, “ In those districts where agriculture 
is best understood, the following are the 
ordinary rules of management during the 


currency of the lease: — 1. White corn 
crops ripening their seeds shall never be 
taken from the same land in immediate 
succession. 2. A certain proportion shall 
be under turnips or plain fallow every 
year, and be sown to grass with the first 
corn crop after turnips or fallow. 3. No 
farm-yard dung or putrescent manure 
made from the produce of the farm, nor 
straw nor hay made from the natural 
herbage shall ever be carried off the 
farm. It is sometimes added, that no 
turnips or rape or hay of any kind shall 
ever l)C removed or sold. And upon weak 
soils, it is sometimes re(][uired that no 
less tl»an half of the turnips sliall he 
eaten by sheep on the ground where they 
grow. 4. If the soil is not such as to 
admit of being ploughed and crojjped 
every year, it is stipulated that a certain 
j)art or proportion shall be always in 
grass, and that land laid down to grass 
shall he, before being broken up again, 
two or more years in pasture. 5. During 
the first five or six years of a lease, the 
eoiiditions are sometimes more special, 
obliging the tenant to have so iniieh more 
in fallow or turnips every year, and so 
much more in grass, and also to leave 
the farm in a particular shape, so as to 
admit of the incoming tenant pursuing a 
correct rotation of cropping from his very 
entry. Or G. What is approved of 1)) 
some agriculturists, it may be agreed that 
(he lessee shall cultivate the lands accord- 
ing to the rules of husbandry, but witli 
the addition of specific regulations ap- 
plicable to the four or five last } ears d 
the lease. 7. Adherence to the course 
prescribed may be enforced by cou-e 
ditioning for payment of additional rout 
in the event of contravention, l>esides 
damages, and with a power to prevent 
further contravention, for which purpose 
power to make a summary judicial ap- 
plication is occasionally taken. Dr 
Liberty may be given to the lessee D 
deviate from the prescrib^^d course upon 
payment of an additional rent specified, 
which may be declared to be pactional 
and not penal, and not liable to judicial 
modification. 9. In some districts 
though seldom in the most improved, 
there is occasionally a stipulation that the 
lessee shall himself reside upon and 
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manage the farm.” — i. 369-370. (A Trea- 
tise on the Law of Landlord and Tenant, 
with an Appendix, containing Forms of 
Peases, by Robert Hunter, Esq., Advocate, 

2 rols. 8vo., 1845.) 

TAIL, ESTATE. [Estate.] 

TAILZIE, in the law of Scotland, is 
the technical term corresponding with 
the English word Entail, whicli now 
generally supersedes it in colloquial use, 
even in Scotland. The early history of 
Entail law in Scotland in some respects 
resembles that of England but in later 
times rhey diverged fi’om each other. 
In Scotland there was no early effort, 
such as the statute of Westminster the 
Second (13 Edw. I.) favouring deeds 
appointing a fixed series of heirs, nor 
does there appear to have been on the part 
(;f the judges that inclination to permit 
perpetuities to be defeated by fictions 
winch was shoM'n in England. Devices, 
however, of a very similar character to 
those of the English statute were adopted , 
to defeat attempts by holders under en- , 
tail to use their lands as if they were | 
absolute proprietors. The first and sim- j 
[ilcst restriction laid on the destined j 
iicirs (»f an entail was in the form of j 
a mere prohibition, against contracting i 
debt wliich might occasion the attach- ‘ 
nieiit of the estate by creditors, sell- 
ing the property, altering the order of 
.''Uccessicui, and the like. A provision of 
this <.>u*acter, called the “Prohibitive 
clause,” was, however, quite insufficient 
to accomplish the end ; because if a credi- 
tor had really attached the estate for 
debt, or a person had bomi fide purchased 
it, it was no ground for wresting the title 
out of his hands, that the proprietor was 
under a prohibition against permitting 
such occurrences. \ second provision 
was added, called an Irritant clause, by 
which any right acquired contrary to the 
provi.sioiis of the entail was declared to 
he null. Still this did not effectually 
mtimldate th(? holder under the entail 
from niaking efforts to break it, and did 
not give the next in succession a sufficient 
title to interfere. A tiiird provision was 
Ecsoiutive clause,” by 
which the right of the peison who coiitra- 
■venes the prohibition “ resolves ” or be- 
comes forfeited. It was provided by sta- 


tute (1685, c. 22) that all entails should 
be effective which contain Irritant and 
Resolutive clauses, are duly recorded by 
warrant of the court of session in Registers 
of Entails, and are followed by recorded 
saisins containing the Prohibitory, Irri- 
tant, and Resolutive clauses. No attempts 
were made to counteract the Entail sys- 
tem by fictions of law, which are not in 
accordance with the genius of the law 
of Scotland, and it became a permanent 
feature in the institutions of the country. 
A sort of Judicial war has, however, been 
carried on against Entails individually, 
which has been productive of a vast 
amount of litigation and strife, has occu- 
pied much judicial time, and has tended 
to place the titles of property in a pre- 
carious and doubtful position. An Entail 
is excluded from the favourable interpre- 
tation of tin* law. The interpretation of 
its clauses is to be what is termed 
simi juris. The intention of the framer 
is never to be contemplated : every 
blunder is to be given effect to, and 
iK»thiug is to be explained by reference 
to the context, if its own meaning as a 
sentence is doubtful. Thus, in a late 
case, those who held under an Entail 
were prohibited among other things from 
contracting debt to the effect of the estate 
being attached. I'he Irritant clause pro- 
ceeded to say “if the heirs shall contra- 
vene the premises, by breaking the Tail- 
zie, contracting of debts,” &c. (enumerat- 
ing other contraventions), it was provided 
that “then and in any of these eases, the 
said venditions, alienations, dispositions, 
infeftments, alterations, infringements, 
bonds, tacks, obligements, made to the 
contrair” should be null. It was found 
that proceedings by creditors to attach 
the estate for debt were good, because 
they were not by name enumerated among 
the things that should be null, though 
they were prohibited, and mentioned 
among the things which, if coming to 
pass should cause a nullity. {JJujf'tts's 
Trustees v. Dunbar, 2Sth January, 1842, 
4 D, B, M. 523.) Some statutory en- 
largements have been made on the powers 
of persons holding under entail to provide 
for widows and younger children: but 
the system is still productive of great do- 
mestic inequality, and it is to be hoped 
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that in no long time it will be swept 
away as an impediment to the improve- 
ment of the country, and an injustice to 
the mercantile classes. 

TARIFF, a table of duties payable on 
goods imported into or exported from a 
country. The principle of a tariff de- 
pends upon the commercial policy of the 
state by which it is framed, and the de- 
tails are constantly lluctuating with the 
change of interests and tin* wants of the 
community, or in pursuance of com- 
mercial treaties with other states. The 
British tariff* underwent six important 
alterations from 1772 to 1842; namely, in 
1787, in I soy, 1819, 182;"), 18^3, and 
1842. The act einlmdying the tariff* of 
1833 is the 3 & 4 Win. JV. c. 50. Its 
character has been described in tlie Re- 
port of a Committee of the Ilonst* of 
Commons in 1840, on the Import Duties, 
as presenting “neither eongruity nor 
unity of purpose : no general principles 
seem to have been applied. TJie tariff* 
often aims at incompatihle ends: tlie 
duties are sometimes meant to he botli 
productive of revenue and for protective 
objects, wliich are frequently inconsistent 
with each other. Hence they sometimes 
operate to the complete exclusion of 
foreign produce, and in so far no revenue 
can of course be r(?ceived ; and some- 
times, when the duty is inordinately high, 
the amount of revenue becomes in con- 
sequence trilling. An attempt is made 
to protect a great variety of particular 
interests at the expense of the revenue and 
of the commercial intercourse with other 
countries.’^ Tlie schedules to the act .3 iSi 
4Wra. IV. c. 5G, contain a list of 11.50 
article.^, to each of wliich a specilic duty 
is affixed. The unenumerated articles 
are admitted at an afi valorem duty of 
5 and of 20 per cent., the rate having 
previously been 20 and .50 per cent. In 
1838-9, seventeen articles produced 94^ 
per cent, of the totiil customs’ duties, and 
the remainder only .5^ per cent., in- 
cluding twenty-nine, which produced 
3jjf per cent. The following table of iJie 
tariff of 183.3, showing the duties received 
in 1838-9, is an analysis of one prepared 
hy the inspector-general of imports for 
the parliamentary committee to whicli 
allusion has been made : — 


No. of 

Artic-los. wf 

1. Articles producing on) , 
an average less than 24/. J ' 

2. Do. less than 240/. 132 .11/; 

3. Do. U‘.ss than 713/. 4.5 32,(i 

4. Do. less than 2,290/. 107 241,<) 

5. Do. less than 22,180/. 03 1,397,;;: 

f). Do. less than 18:3,804/. 10 l,8;is,'i; 

7. Do. less than 2,0{i3,88.5 9 18.57.‘),(r 

8. Articles on vdiich no) . 
duty lias been rec(*ived j ___ 

802 22,12-J.(i! 

Under the head CltstoMwS-Duth 
mention is made of the tariff* of 1S4J, 
the repeal of the duty on wool in isi 
and of the duty on cotton in 1845. In tl 
same year, hy an act (8 Viet. c. 7) “ 
repeal tlie Duties of Customs due upon tl 
Exportation of certain Hoods fmni tl 
United Kingdoni,” the duties on the i- 
porlatioii of coals, culm, See. are mIioII 
repealed. 

Caps. 84 to 94 of the 8 & 9 Viet, juv :i 
acts relating to Customs, Trade, and N: 
vigation, and they all came into oju-ratii 
oil the 4th of August, 1845. (’np. S4 

“All Act to iv[)eal the several La\tsr 
biting to (histoms,*’ liy which 20 ac 
were repealed. Cap. 85 is “ An Act ti 
the Management of Customs,*’ and ngi 
lates the api>oiiitiueut and duties of d' 
cer.s, the taking of laml for wareln uM' 
See. Cap. 80 is “ An Act for the gciicr; 
Regulation of Customs,” and relate^; i 
landing, warehousing, and eustoin-lvie 
entries, (’ap. 87 is “ An Act for tlie Pa 
veiition of Smuggling,” and specifies lli 
acts which constitute smuggling, and llj 
penalties. (This Act must lx; adde 
to tlio;sc mentioned in Smiioumni; 
Cap. 88 is “ All Act for the Encoinaat- 
meiit of Rritisli Shipping and N'o* 
gation,” giving, with exceptions 
arc .specified, certain privileges to 
tish ships over fori'ign sliips. C‘M’ 
is “ An Act for the Registering of JlntiN 
Vessels.” (Jap. 9i) is “ An Act for 
ing Duties of Customs,” and 
duties upon certain articles. ('Ilia'll 
duties arc referred to in the preamM' 
the Tariff* Act (9 Sc 10 V'ict. c 2.)) 
after mentioned.) Cap. 91 is 
for the Warehousing of Goods.” I 
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22 is ** An Act to grant certain Bounties 
ami Allowances of Customs,” which is 
confined however to refined sugar. Cap. 
9;j is “ An Act to regulate the Trade of ' 
British Possessions abroad.” (^ap. 94 is 
“ An Act for the Itegulatioii of the Trade 
of the Isle of Man.” 

On the 2(ith of Juno, 1840, the royal 
assent was given to Sir Robert Peel’s 
last taritf. which carries out still farther 
the principles of free trade by a total repeal 
of several important duties, and by a great 
reduction of numerous others. It is en- 
titled “ An Act to alter certain Duties of 
(historns’’ (9 Sc 10 Viet. e. 28.1 

On the same day (June ‘Jfi, 1840) the 
royal assent was given to the act for re- 
pealing the duties on tin? importation of 
foreign corn. It is entitled “An Act to 
amend tin* laws relating to the lmpoi*ta- 
tion of (yorn” (9 10 Viet, c 22.) By 

this act certain reduced “sliding'seah ” 
duti<'s are substituted for those of 1842, 
and thi'y are to continue till Feb.l, 1849, 
when all duties on the importathm and 
entry for home consumption of corn, 
grain, meal, and Hour in the United King- 
dom and in the Isle of Man are repealed, 
with the exception of lx per (piarfer on 
all wheat, b.arley, bear or bigg, oats, rye. 
peas, and beans, merely for the purpose 
of registration of the quantities imported. 
The duties on all wheat-meal and Hour, 
IfLirle} -meal, oat* meal, rye- meal and Hour, 
pea-e‘“:d, and bean-meal are to bo 4A(/. 
for every cwt. 

The sliding-scale duties of 1842 Sc 


0 Vict. c. 14) are given under 

Corn- 

Laws, p. bbH. The duties of 9 


& 10 

Vict. c. 22 arc as follows : — 





X. d. 

^Vheat, per quarter, under 48x. 


10 0 

48.S. and under 49.x. 


9 0 

49.S’. and under .'iu.x. • 


8 0 

r)0x. and under 5 lx. • 


7 0 

51.9. and under 52.s*. 


6 0 

525. and nnd'T r^ox. 


r> 0 

r)3.s’. and uinvards . 


4 0 

Barley, bear, or bigg, per quarter, 
under 2(jx 

5 0 

26.?. and under 27s. 


4 6 

27s. and under 


4 0 

28.V. and under 29x. • 


3 6 

29.S. and under 30.s-. • 


3 0 

30x. and under 3 lx. 


2 6 

Six. and upwards . • 

• 

2 0 


s. d. 

Oats, per quarter, under 18.s. 4 0 

1 8s. and under 1 9.s’. • 3 6 

19.S-. and under 20.s. • 3 0 

2(i.s. and under 21.s. . 2 6 

21. S’, and under 22s. . 2 0 

22.S. and u])wards . 1 6 

On rye, pens, and beans the duty is 
equal in aujount to the duty payable on 
barley. But there api)enrs to 1)0 some 
blunder here, for the duty on rye, peas, 
and beans being r(‘giilLit(‘d by the duty on 
barley, is regulated by the price ol‘ bar- 
ley, and not by the prie<' of rye, peas, and 
b(‘ans. The eonscMpicnce of this is that 
when barley is under 2().v, the (piarter, 
and is paying T).*.’. duty, rye, peas, and 
beaus will pay Cys. duty, whatever tlu’ir 
resp(‘Ctive prices may be ; and they w ill 
only pay the lowest duty of 2.s'. i)er 
quarter when barley is 81.s. and up- 
wards the (jiiarter. (See ‘Kennomist’ 
Newspaper, June 4th and 11th, 1846.) 
'riie duties payable ou all Hour and 
meal, as ahov(* enumerated, until the 
1st February, 184‘b an* eimnieratod in 
till* schedule to the act. I'he average 
price both wu*ekly and aggregate of all 
British coni is to continue to be made up 
according to .5 & 6 Vict. c. 14. 

Of the ext'Tuptions from duty and re- 
ductions of duty madi* by the last tariff 
act (9 Sc 10 Vict. c. 23\ it will suffice to 
mention a few of the most important. 

No duties are chargeable on the fol- 
lowing living animals oxen and bulls, 
cows, calves, horses, mares, geldings, 
colts, foals, mules, asses, sheep, lambs, 
swine and hogs, sucking-pigs, goats, kids. 

No duties are chargeable ou bacon, 
beef, fresh or .slightly salted, beef salted, 
not being corned beef, meat fresh or 
salted, not otherwisi* described, pork 
fresh or salted (not hams), potatoes, all 
vegetables not otherwise enumerated 
or described, hay, liides, and some other 
articles slightly wrought, and a few 
wholly manufactured. 

Of the reduced duties the following 
are the most iinj)ortant : — ale and beer of 
all sorts, 1/. the barrel ; arrow-root, 2.s’. Od. 
the cwq., and if from a British possession 
(id the cwt ; pearled barley, 1«. the cw t., 
and if from a British possession (id. the 
cwt.; buckwheat, 1 .s. the quarter ; butter 
lUs. the cwt., and if from a British pos- 
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session 2s. 6</. the cwt. ; tallow-candles, 
5s.y the cwt. ; cheese, 5^. the cwt., and 
if from a British possession 2s. the 
cwt. ; cured fish, Is. the cwt. ; hams of 
all kinds, 7s, the cwt., and if from a 
British possession Is. i]d. the cwt. ; men's 
hats, 2.V. each; men’s boots, 14s. the 
dozen pairs; men's shoes, 7s. the dozen 
pairs; women’s boots and shoes, from 
4s. ()t/. to 7s. C)d, the dozen pairs, ac- 
cording to kinds, as described; maize 
or Indian corn, Is. the (piarter; pohito 
fiour. Is. the cwt; rice, Is. the cwt., 
and if from a British po.ssession Od. the 
cwt.; .sago, Is. tlie cwt.; tallow, Is. (id. 
the cwt. 

The duties on manufactured goods of 
brass, bronze, china-ware, copper, iron 
ami steel, lead, pewter, tin, woollen, and 
cotton, are li//. for every Un)L value. On 
silk manufactures the duties are about 
one-third higher, or 5s,, (Js., and 9.s. the 
lb., according to kinds, as described, or 
15/. on every lOO/. value. 

The duty on foreign spirits of proof 
strengih is 1.5.?. the gallon. 

The diity on foreign solid timber, from 
and after April 5, 1847, is l/. the load of 
.50 cubic feet; from and after April 5, 
1848, the duty is 15.?. the load. On 
deals or boards, the duty, from and after 
April .5, 1847, is 1/. (i.s. the load; from 
and after April 5, 1848, it is I/, theloypd. 
The 'rariff* of 1842 is not altered with re- 
spect to timber imported from a British 
possession, which is still Is. the load of so- 
lid timber, and 2s. the load of sawn timber. 

The duties on coffee and tea are not 
altered by the tariff'. The act 8 Viet, 
c. 5, which fixed the sugar-duties for one 
year, terminated July 5, 184(1, and has 
been renewed for a month; the subject 
of those duties is now under the con- 
sideration of parliament, and they will 
probably be altered. 

TAX, TAXATION. A tax is a por- 
tion of the produce of a country or its 
value, applied to public purposes by the 
government. Taxation is the general 
charging and levying of particular taxes 
upon the community. 

In a free state it is assumed that all 
taxation is neces.sary for the public good ; 
and it is justified by necessity alone. 
The amount of expenditure will, in a 
great measure, be determined by the 


magnitude of a state and by the number 
and importance of its political relations* 
yet the prudence with which its affairs 
are administered will affect the demands 
of the government upon the people 
nearly as much as its necessities. 4’he 
expenses of a private person must be re- 
gulated by his income ; but in a state, the 
expenditure that is needed is the measure 
of the public income that must be obtained 
to meet it. A civilized community re- 
quires not only protection from Ibieigii 
enemies and internal security, but it needs 
various institutions which are conducive ' 
to its welfare. It is the business of a I 
government to provide for these object.? 
in the best manner and at the least ex- 
pense consistent with their efficiency. | 
Every tax should be viewed as the pur- I 
chase-money paid for equivalent ad van- | 
tages given in return. This principle 
a.ssumes the necessity of moderation in 
levying taxe.s, and will scarcely be denied 
by any one when stated in that form; i 
yet it is not uncommon to hear it argued 
that so long as taxes are spent in the coun- 
try, the amoiiut is not of consequence, as ' 
the money is returned through various j 
channels to the people from whom it was , 
derived. The principle we have just laid ^ 
down exposes the. fallacy of this doetriiie, 
by reducing it to a simple question bo* 
tween debtor and creditor. For exainplo, 
by paying a million of money every year, 
the people obtain the services of an army. 
This we will suppose to Ivj an equivaleiit, 
and we will furtlier assume that the food 
and clothing of the force are purciia.scd, 
and that the entire pay of the men is 
spent, within the country. The whole 
of the money will thus be returned : bat 
how ? Not as a free gift, not as the rc' j 
payment of a loan, hut in the pureha.M* (d 
articles equal in value to the whole sum- 
The only benefit obtained by this return 
of the million is clearly nothing niore 
than the ordinary profits of trade ; for tbc I 
community has already provided the 
money, and then out of its own caiawl 
and industry it produces what is equal to 
it in value, and this it .vc//.s- to the ‘'fate, | 
receiving as payment the very sum it ha 
itself contributed as a tax. 

No branch of legislation is perhaps s 
important as the wise application ol i 
principles in the matter of taxation. 1 | 
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® wealth, happiness, and even the morals 
of the people are dependent upon the 
financial policy of tlieir government. 

Adam Smith lays down four general 
maxims, which are as follow; — 

I. “ The subjects of every state ought 
:o contribute towards the support of the 
Tovernmenfas nearly as possible in pro- 
portion to their respective abilities ; that 
s, in proportion to the revenue which 
hey respectively enjoy under the protec- 
ion of the state.” 

II. “ The tax w'hich each individual is 
wiiiid to pay ought to be certain, and not 
irbitrary. The time of payment, the 
iiaiiner of payment, the ipiantity to be 
Daid, ought all to be clear and plain to the 
■ontribiitor, and to every other person.” 

III. “ Every tax ought to be levied at 
he time or in the manner most likely to be 
convenient for the contributor to pay it.” 

IV. “ hi very tax ought to be so con- 
rived as both to take out and keep out of 
he pockets of the people as little as pos- 
able over and above what it brings into 
he public treasury of the state.” 

In discussing the merits of particular 
axes we shall have to consider with some 
ninuteness the application of Adam 
Miiith’s first maxim. Its justice recpiires 
10 cnforcimient or illustration, although 
he object is most ditlicult of attainment. 
Hie second maxim is of great imjiortance, 
awl the nece.ssity of adhering to it must he 
iniversaiiy acknowledged. Uncertainty 
fives rise to frauds and extortion on the 
>art of the tax-gatherer, and to ill-will 
Old susj)icion on that of the contributor, 
^'hik* it (;fters a most injurious impedi- 
nent to all the operations of trade. Not- 
withstanding the many evils of uiicer- 
‘^loty, it is by no means an uncommon 
^lult iu modern systems of taxation. 

Under the constitutional governments 
|f Uuropc*, the people do not indeed sutler 
J’oni violent exactions, as in the Turkish 
'^npiro and in Persia ; but industry, and 
'Omrnercc arc often rc.straiiied by irregu- 
and ill-defined taxes. Spain aflords 
naiiy examples of misgoverunient, and 
^ injurions character of its taxation is 
lown in rekn*ence to this as well as other 
J^nciples. 1 o select one instance of un- 
la • “ Every landowner is liable to 
ve his property taken in execution for 


government taxes, if he is not prepared 
to pay a half-year or more in advance, 
according to the difficulties of the Ex- 
chequer ; consequently he is often com- 
pelled to make great sacrifices in order 
to meet siieli exigencies.” {Madrid in 
18.*k'3, vol. ii. p. 1U7.) 

To levy a tax ^‘at the time and iu the 
manner most likely to he convenient for 
the contributor to pay it” is always a 
wise policy on the part of the state. The 
time or manner of payment may often be 
more vexatious than tlie amount of the 
tax itself, and thus have the evil effects 
of high taxation, M’hile it produces no 
revenue to the state. Suppose, for ex- 
ample, that a merchant imports goods 
and is required to pay a duty upon them 
immediately and before he has found a 
market for them he must either ad- 
vance the money himself or borrow it 
from others, and in either case he will be 
obliged to charge the purchaser of the 
goods with the interest; or he must sell 
the goods at once, not on account of any 
commercial occasion for the sale, but in 
order to avoid prepayment of the lax. If 
he pays the tax and holds the goods, the 
consumer will have to repay not only the 
tax but the interest ; and if he parts with 
them at a loss or inconvenieiiee, trade is 
injured, and the general wealth and coii- 
.se(juei)t productiveness of taxation pro- 
portionately diminished. To prevent 
these evils tlie llonding or 'Warehousing 
system was established in this country, 
which affords the most liberal con- 
veiiieiice to the merchant and a general 
facility to trade, (k^rtain xvarehouses are 
appointed under the charge* of ollicers of 
the customs, in which goods may be de- 
posited without being chargeable with 
duty u!:til they are cleared for coiisump- 
tiou, and thus the tax is paid when the 
article is ■wanted, and when it is least in- 
convenient to pay it. 

Similar accommodation is granted on 
their own prt*mises to the manufacturers 
of articles liable to excise duties. At 
present the customs bonding-warehouses 
are conliued to the ports. An extension 
of them to inland towns would he sound 
in principle, very convenient to trade, 
and unattended by any serious risk to the 
revenue or difficulty of management. 
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The evils resulting from inconvenient 
modes of assessing and collecting taxes 
have been very seriously felt in this 
country under the operation of the excist 
laws. When any manufacture is subjeci 
to excise duties, the officei's of the re 
venue have cognizance of every part ol 
the process, inspect and control the pre- 
mises and machinery of the manufacturer, 
and often even prescrilie the mode of con- 
ducting and the times of comnit*ncing and 
completing each process; while the ob- 
servance of numberless minute regula- 
tions is enforced by severe penalties. 1'he 
manufacturer is put to great inconve- 
nience and expense, and his iiigc unity 
and resources are constantly interfered 
with in such a manner as to impede in- 
ventions and improvements, and to dinii- 
nivsh liis profits. A Jvoiidon distiller 
stated to the Commissioners of h'xeise 
Inquiry, that assuming tliat the duties on 
spirits distilled by him should he fully 
secured to the revenue, “it would he well 
worth his while to pay :>()0t)/. a-year for 
the privilege of exemption from i!xcise 
interference.” ( Du/cst of J!e/)orts<f C<m- 
7nissioiifjrs of Excise p. ir>.) 

Any injury done to trade is iujurious 
to the state by diminishing the national 
wealth and the employment of labour. 

It has the same eliect also upon the re- 
venue as excessive taxation. The high 
price of the article limits the consump- 
tion and consccpiciitly the revenue arising 
from it. The injurious effects of the 
excise restrictions “ must he felt in an 
accumulated degree by the public who 
are the consumers, against whom tlie tax 
operates by the addition made to the price 
of the commodity, not only by its direct 
amount, but by the necessity of compen- 
sating the manufacturer for his advance 
of capital in defraying it, and also by the 
increased cost of production.” {Ibid., 
p. 1.5.) In the case of a lieavy tax, which 
also diminishes consumption, the state, at 
least, derives some benefit; but in the 
case of onerous restrictions and impedi- 
ments to trade caused by the mode of col- 
lecting a tax, the state gains nothing 
whatever, and the manufacturer and the 
consumer are seriously injured, without 
an equivalent to any party. If the con- 
sumer most suffer, it should, at least, be 


for the benefit of the revenue, foi* tlien 
his contributions may be diminislied in 
some other direction. Great attention 
has been paid, of late yeai\s, to the im- 
proveineut of the excise regulations, espe- 
cially by the Commissioners of Incpdry, 
under the able direction of Sir llenry 
Parnell. Various restrictions have been 
removed, especially those aliectiiig the 
manufacture of glass, and it is to he 
hoped that tlie excise revenue may he 
found capable of being collected without 
inflicting greater injuries upon trade than 
other branches of taxation. 

The net produce of a. tax is all that 
the state is interested in, and therefore 
any violation of the fourth maxim of 
Adam Smith is liable to the same objec- 
tions as those already stated in reference 
to the third. Such violation iiiereasis 
the amount of tiie tax directly, as tlie 
former was shown to incri*ase it indi- 
rectly, without any advantage to the .state. 
Facility of collection is a great reeoin- 
:neiidation to any tax ; and, on tin* con- 
;rary, a disproportion between llu* cost 
)f collecting and the amount ultimately 
secured is a good ground for removing a 
ax, though lr)mided, in other respects, 
ipoii just principles. On this accoinit 
lone, as well as for the general eonve- 
ieiice of ti’ade, it has been a wise [)olicy 
) reduce, as far as possible, tin* nmnhcr 
of articles upon whicli customs duties arc 
levied. The cost of collecting tl.e duties 
upon the larger and more productive 
articles of import bears only a binall pro- 
portion to the amount of the tax, while 
the expense of collecting the duties on 
the smaller and less productive articles^ 
hears a large ])ro]u)rtioii t(» the tax, and 
may in some cases exceed it. 

Ill Krighiud there is little va rial ion 
from year to y(*ar on the gross climge.s oi 
collection, hut there is a considerable dis- 
proportion in tlie cost of collecting dib 
fcrciit branches of the revenue. In I "' !! 
the excise cost (i/. 7s. Sd. per cent in the 
collection ; the assessed taxes 4/. '2s. 'Ml-] 
and the revenue arising from stamps only 
2/. av. Ad. 

The French revenue is collected at a 
much greater cost. For some years past 
the average revenue of that country has 
been 1,020,000,000 francs, or 40,000,0004 
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nd the expenses of inariag:ing and col- 
•cting that sum have amounted to 
rH),<»t'i),00() francs, or 0,000, ()()()/., being 
0 less than 15 per cent. {Cttmmorcial 
^arilJs, Fart 1 K, France, 1842, p. 11.) 
t is very probable that many items may 
e included in the French calculation of 
;ie exp(Uises of collection which are not 
tated. in the English accounts ; but 
lakiiig liberal allowance on that account, 

great disproportion remains between 
le cost of collecting the revenue in tlie 
rt’o countries. It may perhaps be fairly 
stinvated that the revenue of France costs 
wice as much in the collection as that of 
'liigUtnd. 7'he expenses of collecting a 
cveime may be high without any re- 
iMvr.ce to the mode of taxation. An ex- 
cilent tax may be collected in a Inid 
limner, either by having numerous idle 
lid highly paid officers, or by cumbrous 
L'gulations and checks, which may cost 
lie government much and protect the 
evcniie very little. Of these tw'o eanses 
r expense it is diffieult to pronounce 
r'hieh is most injurious to a eountry. 
'he former will generally be found to 
inn ])art of a gemu’al .system of ill- 
egulated expeuditui’e ; tlie latter may 
rise from unwis<^ precautions for the 
icnrity of the n'vemic. In France the 
'I'odigious number of official persons is 
lotorious, and iu that fact we must seek 
>'1’ the main cause, of tlie enormous cost 
f colU*ftii)g the revenue. 

FijU'creiil Kinds of Taxes. — In selecting 
axi s for raising the revenue of a state, 
he principles already discussed should be 
hhered to as far as possible : but these 
10 not point out any particular mode of 
axation as preferable to otliers. Wbat- 
ver mode of raising the necessary funds 
nay be found to press most eipially upon 
inerent members of the community, to 
)e least liable to objections of uncertainty, 
a mcouvenieiice in the mode or times of 
viyiuent, or to be attended with the least 
expense, is fairly open to the choice of 
If}**. ’ mdess objections of some 

»er nature can be proved to outweigh 

hese recommendations. 

great divisions under which 
classeil are direct and 

iHreci Taxes. — All taxes ought to be 


paid from the income of the community 
To derive revenue from capital is to act 
the part of a spendthrift; and such a 
practice, as in private life, must be con- 
denmed. If the taxes of any country 
should become so dispvoportioncd to its 
income, that in order lo pay tlu'in conti- 
nual demanils must be made upon its 
capital, its resources would fail, cinjdoy- 
ineiit of labour would decrease, and the 
revenue must necessarily be n dneed by 
the general impoverishment of the tax- 
payers. Such a system could not long 
continue as regards all capital, but it may 
alfcet particular branches of capital, or 
all capital in certain conditions. In 
whatever degree it is permitted to operate 
it is injurious. A tax u])()n legacies is a 
direct deduetioii from capital ; and on 
that account objectionable, although it is 
profitable to the treasury and v^ry easily 
collected. [Lkoacy, Fnoi?A'nj:.J The 
same observations apply to tlie ju'obate 
duty, ami to duties cliarged tipon succes- 
sion to the personal property of intestates. 

With these exceptions it has been tlie 
object of the Hi itish legislature to derive 
all taxes from ineonu*, either by direct 
assessment or by means of the voluntary 
ex[>enditure of the people upon taxed 
comnioditic.s. 

Direct taxes upon the laud have been 
universally resorted to by all nations. In 
countries without commerce, land is the 
only source from which a revenue can be 
derived. In most of tln‘ Eastern monar- 
cbi<‘s the greater part of the l evemie has 
usually' been raised by heavy taxes upon 
the soil ; aiul in Spain, at the present time, 
tlu; taxes upon the stiil ave most (Jiijires- 
sive and injurious. 

Ill Fingland, under the Saxon kings, 
there was a laud tax. When the inva- 
sions of the Dam‘s hecame freijiiciit, it 
was customary to purchase their forbear- 
ance by large sums of money ; and, as 
the ordinary revenues of the crown were 
not sufficient, a tax was imposed on every 
hide of land in the kingdom. This tax 
seems to have been first imposed a.d. 
‘)0l,and >vas called Danegeld, or Danish 
tax or tribute. {Saxon ChronUde, by 
Ingram, p. IbS.) It was originally one 
shilling for each hide of land, but after- 
wards rose to seven : it then fell to four 
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shillings, at which rate it remained till it 
was abolished, about seventy years after 
the Norman conquest. (Henry, Hist. 
vol. iii. p. 3()8.) A revenue still conti- 
nued to be derived, under different names, 
from assessments upon all persons holding 
lands, which, however, became merged 
in the general subsidies introduced in the 
reigns of Richard II. and Henry IV. 
During the troubles in the reign of 
Charles I. and the Commonwealth, the 
practice of laying weekly and monthly 
assessments of specific sums upon the 
several counties was resorted to, and was 
found so profitable, that after the Resto- 
ration the ancient mode of granting sub- 
sidies w'as renewed on two occasions 
only. ( Hcport ij" House of Commons on 
Land Tax as aJlf 'ectimj Catholics^ 1828.) 
In lb92, a new valuation of estates was 
made, and^certtun payments were appor- 
tioned to each county and hundred or 
other division. For upwards of a cen- 
tury the tax was payable under annual 
acts, and varied in amount, from one 
shilling in the pound to four shillings; 
at wliich latter sum it was made perpe- 
tual by the 38 Ceo. III. c, bO; subject, 
however, to redemption by the landowners 
upon certain conditions. Hut no new 
valuation of the land has been made, and 
the proportion chargeable to each district 
has continued the same as it was in the 
time of King William 111 ., as regulated 
by the act of 1 1)92. That assessment is 
said not to have h(;en accurate even at 
that time, and of course improved culti- 
vation and the application of capital 
during the last loO years have completely 
changed the relative value of different 
portions of the soil. On account of the 
generally increased productiveness of 
land, the tax hears upon the whole a tri- 
fling proportion to the rent, yet its ine- 
quality is very great. For instance, in 
HedfjrdsJjire, it amounts to 2.s. \d. in the 
pound ; in Surrey, to l.v. \d . ; in Durham, 
to 'MpL; in Laneashire, to 2t/. ; and in 
Scotland, to 2jr/. {Apfimdix to Third 
Jdrport on Agricultural Distress^ 183*j, 
p. r;4;).) Adam Smith imagined that this 
tax was borne entirely by tlie landlords, 
but iliis opinion has been proved to be 
erroneous by modern political economists, 
who h >Jd tJiat the tax increases the price 


of the produce of the land, and is there 
fore paid by the consumers. The tax n 
also obviously objectionable on the grount 
of inequality. 

A tax ui)oii the gross rent of lane 
would fall upon the landlord, and woub 
be in fact a tax upon his annual income 
and as such would fall with undue sevc 
rity upon him, unless other classes of, tin 
community should be liable to a propor 
tionate deduction from their respectiv< 
incomes for the benefit of the state. Thi: 
brings ns to consider the expediency of t 
gcjieral tax upon all incomes. 

Ill whatever form the tax may be levied 
the contribution should be paid from in 
come, and not from capital ; and accord 
ingly the simplest and most equitabli 
mode of taxation would appear to he tha 
which, after ahsessing the annual ineonn 
of each person arising from all sources 
should take from him, directly, a certaii 
proportion of his income as his share o 
the general contribution. i>ach a lax 
equitably levied, would appear to agree 
ill theory with all the four maxims o: 
Adam Sinitli; but, practically, every ta.> 
upon income must alioiind in ino(pialilies, 
in imeertaiiity, and in great personal 
hardships and inconvenience. 

In order to make siieh a tax fall eqiiall) 
upon all, in the first place, the assess- 
meiit must be equal. Hut this is iin- 
possible, because there are many cases in 
which a man can conceal the sources oi 
his income. Even if we siippo^-e thi 
actual income of each individual t- 
be ascertained, the mere income of per- 
sons is a most fallacious test of their abi- 
lity to bear taxation. One man has a 
fee-simple estate in land, or iiKUH'y iu the 
funds, producing an income of loiai/. a- 
year, which land or money is his absolute' 
property, and may come to his cbildren 
after his death : another, by a J.aborious 
and uncertain profession, also obtains an 
annual income of KKM)/., dependent 
only upon his life, but upon his liealth 
and a thousand accidents. The amnun 
incomes of these two men are tlie sanus 
hut their circumstances are TlK)^t dis- 
siiiiilar. Yet these two men, with meaii^ 
so unequal, would be assessed ah ke. a» 
charged with equal contributions. 1 

professional man may spend the 



TAX, TAXATION. 


[ Tsr, ] 


TAX, TAXATION. 


of his income, and yet he is charged 
upon it just as if it were the annual pro- 
duce of realized property. If he saves 
any purt of his income, he is charged 
upon that part, and thus his capital is 
taxed. 

The case of annuitants also may be 
instanced as one, amonpt numerous 
others, of peculiar iiie(piality. One per- 
son invests his money in permanent 
securities, and retains his capital, but 
derives a small income, and therefore 
contril)utes a in’oportionally small rate 
of tax: another purchases an annuity, 
and parts with his capital ; but as his 
income is much larger than that of the 
capitalist, he pays a higher tax. At first 
sight this may appear a just arrangement; 
l)ut in fact not only the income of the 
annuitant is taxed, but also his capital ; 
for that whieh is taxed as his income is 
derived partly from the interest of his 
purchase-money, and partly from an 
animal repayment of a portion of his 
principal. 

Thei’e is this essential difference be- 
tween taxes upon income and taxes upon 
•‘xpenditure : tlie former are compulsory, 
tlie latter are voluntary, and paid or 
avoided at th<.* option of each individual, 
ir a man be saving money, an income- 
tax Seizes njion his accruing capital: a 
tax upon expenditure is levied upon that 
poj'tion of his ii.coine only which he 
thinks b pnnleiit to spend. 

'fo smooth ill some degree the inequali- 
tier; of an income-tax, Ist, the animal 
piviuimns on policies of insurance should 
not be reckoned as inco:ne in tin* asscss- 
uient, lieing clearly capital, and the pay- 
uienls being no longer optional, as the 
insurance could not be discontinued with- 
’>ut loss; this provision was made by Mr. 
^hlt. ill 179S: 2ndl}, incomes arising 
bom realized property should be taxed at 
u higlicr rate than tlie profits of traiies 
juitl professions: drdly annuitants should 
he rated on such terms as to evoid the 
assessment of any portion of their cajiital 

part of their income: -Ithly, all per- 
should be liable to the tax, whatever 
^aay be the amountVof tin !r incomes. , 

In addition to the unequal pressure' of 
‘5^^* which cannot be alt 

Kc tier corrected by any expedients, tliere 


is much uncertainty in the assessment of 
certain classes of persons. The vicissi- 
tudes of trade, had debts, or deferred pay- 
ments, render the incomes of commercial 
and professional men very uncertain; 
and nominal income therefore, which 
afterwards cannot be resilized, may be 
charged with the tax. 

But the last and strongest of the objec- 
tions to an income-tax is the iiKiuisitorial 
nature of the investigation into the affairs 
of all men, which is necessary to secure a 
statement of their incomes. This objection, 
indeed, is treated lightly by some ; hut by 
the mass of the contributors it is con- 
sidered the most inconvenient and unsea- 
sonable quality of an income-tax. Even 
if the exposure of a man’s affairs could 
do him no possilde injury, yet as an 
offence to his feelings, or c*veri caprice, it 
is a hardship which is not involved in the 
payment of other taxes. But apart from 
matters of feeling, injury of a real cha- 
racter is also inflicted upon individuals 
by an exposure of their means and sources 
of income. M(*reaiitile men, from the 
dread of competition, take pains to con- 
ceal from others, especially if in the same 
business, the application of their capital, 
tlie rate of profit realized, their connec- 
tions, and their credit, all of which must 
he disclosed, perliaps to their s(*rioiis in- 
jury, when there is an investigation of 
their profits. 

For these reasons, the mode of collect- 
ing the income-tax certainly cannot be 
approved of as being “ most likely to be 
convenient to the contributor. ' Its gene- 
ral unpopularity when in operation is the 
best jiroof of Us hardsliip and inconve- 
nience. Upon the Avliole, a tax iqum in- 
come is so difficult to adjust 0 (}iiital)ly to 
the means of individuals, and tin* mode of 
collection is necessarily liable to such 
strong objection, that, if resorted to at all, 
it should be reserved fm- extraordinary 
occasions of state iieei^ssity or danger, 
when ordiiniry sources of rcvemie cannot 
safely be relied on. 

The English assessed taxes have as few 
objections in principle as most modes ot 
direct taxation. With an equitable as- 
sessment and special exemptions in cer- 
tain cases, they arc capable of being made 
to bear a tolerablv just propcTrtiou to tl\e 

3 E 
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incomes of the indiA^iduals paying them. 
They share, however, in the general 
unpopularity of all direct taxes, and it 
cannot be denied that they often press 
unequally upon particular persons. The 
number of windows in a house is a very 
imperfect criterion of its annual value, 
and the house-tax which has beiui re- 
moved was far preferable to the window- 
duty, which is still retained. The in- 
equalities in the assessments were un- 
deniable ; but these might have been cor- 
rected. Under ordinary circumstances, a 
tax upon houses will fall upon the occu- 
pier, who is intended to pay it; but if a 
very heavy tax were imposed, it would 
discourage the occupation of liouses, lessen 
the demand for them, and thereby dimi- 
nish the rent of the landlord, or, in other 
words, transfer the actual payment to 
him. (Adam Srnitli, book .0, chap. ii. ; 
Iticardo's Eronomi/^ chap, xiv.) 

Such a tax would be attended with very 
bad consequences : it would compel many 
persons to live in inferior houses or in 
lodgings, and thus diminish their com- 
forts and dehu'iorate their habits of life; 
and by reducing the demand for liouses 
it M'oiild limit the employment of capital 
and labour in building. The direct taxes 
upon horses, carriages, hair-powder, ar- 
morial bearings, iS:c,, being paid volun- 
tarily by the rich to gratify their own 
taste for luxury or display, are not likely 
to meet with many olijectors. The use , 
of such articles generally indicates the 
scale of income enjoyed by the contribu- 
tor, and the tax is too light to discourage 
expenditure or to make any sensible de- 
duction from his means. 

For arguments and Illustrations eon- . 
cerning the incidence of tithes, of taxes 
upon profits, upon wages, and other de- 
scriptions of direct imposts, we refer to 
the w’orks of Adam Smith, Ricardo, 
M‘Culloch, and other writers upon poli- 
tical economy'. 

fiulirecl Taxes,— h\ preferring one tax 
to aii()tli(*r, a statesman may be influenced 
by political considerations, as well as by 
strict views of financial expediency, and 
nothing is more likely to determine his 
choice than the jn ohability' of a cheerful 
acquiescence on the part of the people. 
All taxes arc disliked, and the more 


directly and distinctly they arc rcquiiL'd 
to be paid, the more hateful they become. 
On this, as well as on other grounds, “ iu. 
direct taxes,” or taxes iq)()ii the eonsunip. 
tion of various articles of mcrehaiidise, 
have been in favour with most govern- 
ments. “ Taxes upon merchandise,” says 
Montesquieu, “ arc felt the least by the 
peoj)lc, heeause no formal demand, is made 
upon them. They can he so w isely con- 
trived, that the people shall scarcely know' 
that they pay' them. For this end it is 
of great consequence that the seller shall 
pay the tax. He knows w ell that he dois 
not pay it for himself; and the buyer, 
who pays it in the end, confounds it with 
the price.” {Esprit dcs /jas^ livre xiii., 
chap, vii.) 'fliis elleet of indirect taxes 
is apt to be undervalued by writers on 
political economy'; but it is nndoiihteilly 
a great merit in any system of taxation 
(w'liieh is but a ])art of general govern- 
ment) that it should he popular and Jiot 
give rise to discontent. A tax that is 
})ositively injurious to the very parties 
W'ho pay it without thought, is ei'i'taiiily 
not to he defended merely on tlie gr(/iiii(l| 
that no complaints are inaile of it ; hut it 
may' he safely admitted as a principle, 
that of two tax<\s e(|ually good in other 
respects, that is the best w'hich is uio>t 
acceptable to the peopU*. The very fari- 
lity, however, with which indirect tax*? 
may l>e levied, makes it necessary to con- 
sider the ineidioits and effects of tln iii 
with peculiar caution. The stai.>ii::i!i 
has no warning, as in the cases of direct 
taxes, that evils are caused l)y an iiiii>":'t 
which is productive and whieli every one 
seems w’illijig to pay. Wlien any hram^ 
of industry is visil)ly declining, and it? 
failure can be traced to no other cans: 
than the discouraging pressure of a tax. 
the necessity of relief is felt at once; hut 
if trade and manufactures are lloiirishiiig 
and the country advancing in prosperitv, 
it is ditficiilt to detect the latent, intineiicc 
of taxes in restraining that progrciN 
wliich but for them w'ould have hccu 
greater; and still more ditlienlt to niuj' 
ginc the new sources of wealth wlia*' 
might have l^een laid open if sueli taxo 
had not existed, or had been less ' 
or had been collected at dillereiit tiiac 

or in different ways. 
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The government is directly interested 
in the increase of national wealth, and 
tax(‘S ui)on commodities should he allowed 
to interfere with it as little as possible. 
On this account duties upon raw materials 
are objectionable. They increase the 
price of such materials, and thus limit the 
power of the manufacturer to purchase 
them, and to employ labour in increasing 
their valm*, and in adding to the produc- 
tion and capital of the country. They 
discourage tbreign commerce and the em- 
])loyment of shipping ; for as the power 
of huying is restrained, so also is that of 
selling, and the interchange of nicr- 
chandize between dilferent countries is 
checked. Moreover, by increasing the 
price of the exported manufactures, they 
limit the demand for them abroad and 
subject them to dangerous competition. 

Similar objections may be urged 
against taxes upou domestic nianufac- 
tur<*s, since by increasing the price they 
diminish consumption, and consequently 
discourage the manufactures, which if 
left to themselves would have given em- 
ployment to more capital and labour, and 
would have added greatly to the amount 
of national wealth and jwosperity. Tin* 
object of a government should always l>e 
to collei-t its revenue from the results of 
successful employment of capital and in- 
dustry, and not to press upon any iiiter- 
utediali' stage of production, 

rh, •h-iti.‘,h legislature lias of late years 
very wisely repealed or reduced various 
d.itie j iqion raw materials and upon ma- 
nufactures. Of the former we may in- 
stance the customs’ duties on barilla ; on 
raw. waste, or thrown silk ; on cotton- 
ron)l and sheep’s mooI, nn wrought- iron, 
hemp, and flax; and, ah()\o all, njum 
timber ; which have been from time to 
time very much reduced or repealed. Of 
tile latter, the taxes on printed goods, on 
candies, and on tiles, have been altoge- 
ther removed ; and those on malt, and on 
soap, have been par.ially rcioitted- As 
to some of the most important recent al- 
terations see TAttii r. Tliere are still 
many similar tixes which need revision 
One of the chief re >m.nendations of 
indirect taxes is, tiiat, when placed upon 
‘tie proper description of articles, the pay- 
tueutof them by the consumer is optional. 


If charged upon what may be strictly 
called the necessaries ‘ of life, their pay- 
ment becomes compulsory, and falls with 
unequal weight upon laliour. Compe- 
tition generally reduces a large proportion 
of the working classes to a state which 
allows them little if anything beyond 
necessaries; C()iiSi.‘(piently a duty upon 
these, as it will have no clVect in dimi- 
nishing the competition of labour and in 
raising wages, must reduce the comforts 
and stint the subsistence of labouring 
men. 

That class of articles commonly called 
luxuries, of which the consumption is op- 
tional, is a fair subject of taxation. In 
principle there is no objection to such 
taxes : they do not interfere with industry 
or production, hut are paid out of the in- 
comes of the coiitrilintors, and paid will- 
ingly, and for the most part without un- 
due pressure upon their means. Jlut in 
laying on taxes upon particular ai'tielcs 
of this description care must b«.* taken to 
proportion tin* cliarge to the value of tin* 
article. Kxcessive duties fail in the very 
object they have in view, by rendering 
the revenue less productivi^ than moderate 
duties; while the causes of their failure 
are injurious to the wealth of the country 
by discouraging consumption, and to its 
morals by ollering an inducement to 
wnnggling. [831 1’ com no.] 

High duties upou foreign articles im- 
ported into a country arc liable to all the 
ohjectioiis 3vlneh apply to immoderate, 
luxes u|X)n articles of consumption, and 
they are chargeable witli another— they 
diminish importation, and thereby restrict 
commercial intercourse and the demand 
for and exportation of domestic produce 
and manufactures. 

The success of moderate duties upon 
articles of consuiiiption, in encouraging 
the use of them, placing them v ithiii the 
reach of a larger number of persons, and 
at the same tinu' augnumtingthe revenue, 
was never better shown than in the ar- 
ticle of coffee. Ill 1 S-J 4 the duty on Hritish 
plantation coff’oe was Is., upon Kast India 
l.v. brf., and upon foreign coffee 2 .s-. Gd. 
per Ih. In those duties were re- 
duced oiie-lialf, and the consequence 3vas 
considerably more than a threefold in- 
crease in the consumption, while tlw 

3 £ 2 
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revenue in 1841 had been more thaa 
doubled. 

In 183. 5 colfoe, the produce of British 
possessions in India, was admitted at the 
same duty as plantation colfoe, viz. Of/, 
per lb., and the effect of the reduction, 
in encouraging tlie growtli of the plant 
ill India and the consumption of the 
berry in this country, has already been 
very great, and perhaps the coffee-trade 
of the East may as yet be considered in 
its infancy. In 18.34, the year before 
the reduction, 8,87.'),9'')1 lbs. were im- 
ported from tlie East India Company’s 
territories and Ceylon ; and in 1840, 
10,88.5,098 lbs., or nearly double. In 
1842 the duty on foreign eoflee tvas re- 
duced to 8<L alb., and on <‘oilee the pro- 
duce of British possessions, to 4d.\ and 
notwithstanding so extensive a reduction 
the revenue has not very materially suf- 
fered. 

Thus reductions of existing duties are 
proved ])y these examples to increase the 
revenue ; but whether the effect of tlumi 
be immediate or deferred must depend 
upon a variety of eircmnstances. If tlie 
reduction puts an end to extensive smug- 
gling, the reveiine will derive immediate 
benefit, as both the demand and the sup- 
ply of the article already exist; and the 
reduced tax, without affecting produc- 
tion or consumption, acts as a police re- 
gulation, and at once protects tlie revenue 
from fraud. But wlu re there is little or 
no smuggling, and the revenue can only 
he increased by means of additional con- 
sumption, the idl’eet of reduced dutii s 
may be deferred and even remote. "^I’lie 
article may have to he produced ; capital, 
skill, lalmur, and time may lur n <{uired 
to provide it in suflieieiit (piantities to 
meet the growing demands of the con- 
sumer ; and even should the .supply 1k*- 
eome aliundant, the liabits and Tastes 
of a jjeople cannot be changed on a 
sudden. 'I'lie high price of an article 
may have placed it out of their reach, 
and in the meanwhile they may have 
become attached to a favourite substi- 
tute, or may be slow to spend their 
money upon a commodity which they 
have Irai-ued to do without. Tiiese and 
other causes may def(*r for a consider- 
able time such an increase of con- I 


sumption as would make up for the 
reduced rate of tax, especially when the 
reduction has been so great as to require 
an extraordinary addition to the previous 
amount of consumption, before the sacri- 
fice made in the revenue can be redeeniod. 
But where the article on which it is pro- 
posed to reduce a tax is already in uni- 
versal request, and tlie supply iinmediate 
and abundant, and where the tax is so 
heavy as to restrain consumption, no 
present loss need be apprehended from 
a remission of part of the tax, and a very 
speedy increase of revemie may be ex- 
pected. Sugar is an article of this de- 
scription. It has become a necessary of 
life as well as a favourite luxury. There 
are searetdy any limits to the supply that 
coultl be raised, and tlie present duties 
add materially to the price and cheek 
consumption. As a proof of tlie sudden- 
ness with which the eonsnmjition of 
foreign sugar might he expected to in- 
crea.se if the excessive duty wen* re- 
duced, we may refer to the elfeets of 
e<pializing the duties on East and West 
India supars in 18.35. In that year the 
<luty on East India sugar was rednecd 
from .32s'. the ewt. to 24.*.*. In 18.3.^ the 
quantity imported had been I47,07() 
cwts. ; and in 18.37, one year only after 
the changt*, the import had increased to 
.302,94.5 ovt.s. ; in 18.38, to 474,100 cw’ts.. 
and 111 1839, to .587,142 ewts. .\s the 
tax was diminished only In oiM'-fonilh. 
and the consumption was immedlatvl) 
more than doubled, the ivvemie at omv 
gained considerably by the ri-duetion of 
duty- 

A recent financial experiment iviii# 
serve to show how' little an increased 
revemie can lie depended upon as the 
I result of an augmentation of taxes n|u a 
: articles of consumption. In 18 0) an ad- 
dition of 5 per cent, was made to all ilr 
duties of customs and excise, and a I’re- 
portionate increase of revenue was an- 
ticipated, but not realized. Tin* net I'l’e- 
duce of the customs and exei^<* in 
year ending January .5tb, 1810 , anioiuded 
to .37,9 11, .500/. 'riie estimated proibuy 
for the year ending January 5tlb l^'^-' 
W’a.s .39,807,t)8l/., 1,89.5,575/. bei))g 
peeted from the additional 5 per cent. 
The actual increase, however, vras e»ij 



TAX, TAXATION. 


TAX, TAXATION. 


[ 789 


206,7 IT)/., or little more than one-half 
per cent., instead of the 5 per cent, 
which had been expected. This result 
was undoubtedly in part caused by a 
general stagnation of trade, and by the 
consequent distress which prevailed in 
that year, but we notice it because the 
principh* of an indiscriminate augmen- 
tation of existing taxes, without refer- 
ence to their present amount, character, 
and circumstances, is very unwise. We 
have said that experience alone can show 
the precise rate of a particular tax which 
will not aft'eet consum])tion and will at 
the same time discourage smuggling. 
It must be presumed that existing rates 
liave been fixed iu order to secure these 
results, and that they are justified by ex- 
perience. To add to them therefore, not 
because they are insutticient for their im- 
mediate objv'Ct, but because a general ad- 
dition to the revenue is needed, is to 
neglect experience and to disturb the 
propiu’ relations between the amount of 
t:ix and the value of particular articles. 
During the last century it was a common 
financial course to add a general per 
tentage of increase upon all the customs’ 
duties whenever the revenue was found 
to be insufficient for immediate purposes. 
To this unwise policy must be attributed 
many of the strange anomalies which 
have existed in the British tariff. Any 
la cuna nee to so clumsy a mode of taxa- 
tion siu aid be avoided. The tax upon 
each article ought to be adjusted by it- 
self upon sound principles, and then 
sliould not be changed merely to save 
tlie trouble or to avoid the uupcpula- 
rit\ of selecting particular articles for 
increased taxation or of inventing new 
burthens. 

Protect ire, Discnniinatuujy and Pro- 
ndntnrif Duties . — The legitimate object 
<>f taxation is that of obtaining a revenue 
ni the least injurious maimer for the be- 
nefit of the commuiil:y; hut tliis object 
has constantly been overUxiked for the 
sake of ends not fairly to be aecom- 
phshed by taxation. Legislature should 
endeavour to encourage a?iriculture, trade, 
and manufactures; and it would be cul- 
pable to neglect any proper means of en- 
couragement, which are not only beiic- 
ncial ij particular interests, but add to 


the general prosperity. Unfortunately, 
however, the zeal of most legislatures 
upon thi.s point has been misdirected. 
They have seized upon taxation as the 
instrument of protection and ciicourage- 
raerit; and, using it as such, liave in- 
jured the great mass of their own coun- 
trymen, and ultimately have failed in 
promoting the very interests tliey had in- 
tended to serve. When the system of 
protection has existed, severe injuries and 
even injustice are inflicted whenever an 
attempt is made to iindo the mischief 
which has been done. Keason and ex- 
perience unite in teaching the impolicy 
of protective taxes ; and, in our own 
coimtry, it is now acknowledged by the 
acts of the present year (1846) which 
regulate the trade in grain, meal, and 
flour, and other articles. [TAUii r. j 
The object of a protective duty is to 
raise artificially the price of the produce 
of manufactures of one country as com- 
pared with the produce or manufactures 
of another. A h(*avy tax (?asily efiects 
this object, and thus prevents compe- 
tition on tlie part of that country Avhose 
commodities are taxed, and establishes a 
monopoly in the supply of those commo- 
dities ill favour of the parties for whose 
benefit the tax was improved. The re- 
venue, the avowed object of a tax, so far 
from being improveil, is here actually 
.sacrificed by the (exclusion of merchan- 
dise, w hich at moderate duties would fill 
the coffers of the state. I’he state clearly 
is a loser ; the foreigner, whose goods 
are denied a market, is a loser. Who 
then gains by these losses? Not the con- 
sumer; for the more abundant the sii])* 
ply, the better and cheaper will he find 
the market; but the seller, wlio is en- 
abled to obtain a high price for his wares 
because he has a monopoly in the sale of 
them, is the only party wlio gains. The 
community at large siilTer doubly: first, 
by having to buy dear instead of cheap 
good.s, or by bring denied the use of 
them altogether ; and, secondly, by being 
obliged to pay otluu* taxes which w’ould 
not have been required if tlie very ar- 
ticles which would have made their pur- 
chases cheaper had been charged with a 
moderate impost. Even the sellers, for 
whom all these sacrifices are made, do 
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not derive the heiicfit which might he 
expected. In the goods wliich they sell 
themselves, indeed, they are gainers; but 
in piircliasirig of other monopolists they 
lose by an artificially higli price, like 
the rest of tlic community. It constantly 
happens too, that although the prices at 
vphich they sell are high, their profits 
are reduced, by the competition of others 
selling the same articles, to the general 
level of profits throughout the country. 
When this is the case, all parties, with- 
out exception, are losers— the state, the 
community, and the monopolists. The 
general injui*y done to trade; by tlie pro- 
tective sy.stem is too extensive a question 
to enter upon, ])iit it is well illustrated in 
the ‘Ih'port of the Committee of the 
House oF Commons upon Import Duties' 
in 18t(l; and the best refutation of the 
fallacies on which it is rested is in the 
debates in Parliament within the last 
few years, and especially during the pre- 
sent year, IS If), which lias been rendered 
memorable by the acts above referred 
to. 

Protection may be accomplished by ac- 
tual proliibition of the import of' particu- 
lar articles, by exorbitant duties which 
amount to prohibition, or by such duties 
only as give the lioiiu; producer an ad- 
vantage. Duties may tilso discriminate 
between the produce of ditferent coun- 
tries, and give the preferenee to some, to 
the injury ami exelusioii of others, in 
this country all these modes of jirotee- 
tion have lieen resorted to ; hut their im- 
policy has heeii recognised by the legis- 
lature. which, w'ithiii the last few years, 
has advanced rapidly in the adoption 
of a more sound system of taxation. 
[Tariff.] 

Duties are called discriminating or 
differential wlnai they are not levied 
equally upon the produce or iiuiim- 
facturcs of different countries. The 
object of tlnmi is to give an advantage 
to the country on whose commodities the 
tax is lightest, us compared with others. 
To obtain such a preference lias been 
the object of various iiegociations and 
commercial treaties between different 
states, as it opens extensive markets to 
the industry of the favoured nation. By 
the present commercial policy of Eng- 


land, the principle of discrimination may 
be said to he confined to the protection 
of our coloni(‘S against the competition 
of foreign countries. As regards each 
other, all foreign coiintrii'S enjoy e(]u;il 
commercial advantages in their inter- 
course with Kngland. It may be con- 
tcnd(‘d that colonies form an integral ])ait 
of the mother-eountry, and that the eom- 
mereial intercourse bi'twcen the several 
parts of the British empire ought to lie 
viewed as a vast coasting-trade. If 
this principle were acted upon, it would 
certainly present a grand fiscal union 
worthy of admiration : hut the exi.sting 
.system does not partake in any degree ol 
the* cliaracter of a coasting-trade. To 
put it upon .such a footing, the duties eii 
colonial produce imported into tin* United 
Kingdom should he little* more tlnni 
nominal, and we shouhl rely upon pro 
ductive imposts upon foreign produce 
for our revenue. Our practice is tin' 
rev(‘rs(; of this. Where our taxes dis- 
criminate, we derive our reveime l‘i\ 1 1 
the colonial produci* ; and wi* eitlier 
exclude foreig.n produce altogether, or ' 
limit its introduction so much as to jTe- 
vent it from eontrihutiug materiail) to 
the revenue. The oldect oF the diitie« 
upon the foreign proaiu*(', w'hich would 
enter into cornjietition with the coloiiit.s 
is not revenue, but exclusion. For tin* 
sake of creating a monojudy in favour of 
the latter, 'idieix; are two great articles 
of consumption, sugar and timber, iq c 
which the discriminating duties lae 
been most miscliievous in their I’oult; 
The question of siigar]s now ( .) iily, 1 S 
uiHh*r consideration, and will donlille!* 
he .satisfactorily settled. 'Though lli 
population of the country lias rapuH, 
increased, and with it the demand fa 
most articles of consumption, the siiiipl; 
of sugar is so restrained hy our c(>iii 
mercial policy that, in IS'U, o,781dd 
cwts. were retained for liome eoiiMiuip 
tion, and in 1840 only rwt'* 

So inadequate have the c(»l()nies almit 
been to supply our wants, that then 
exports have aetnally been diniinisliii'f 
In 18.4I the West Indies exported D dn 
United Kingdom 4, 10‘k800 cwts. i" 
succeeding year has their export been 
great; and in 1840 it had sunk "o 
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as 2,214,7(54 cwts. During this period 
the consumption of ootfee, cocoa, and tea 
had considcrahly increased, and the 
people must therefore have suffered a 
serious privation on account of tlie limited 
supply of sugar. The community is a 
loser by the colonial monopoly ; and the 
falling off of the produce of the West 
Indies, in spite of an increasing demand 
for it, is not the only proof that they have 
not gained much by their protection ; 
meanwhile the revenue has lost incal- 
culable sums by the exclusion of foreign 
sugar, which, with moderate duties, 
might lx* imported at a low price in un- 
limited <iuantities. 

The discriminating duties upon timber 
have been very considerably modified. 
On the .^th April, 1847, the duty upon 
foreign timber will be r(*duced to 
the load, and on tlie nth April, 1848, to 
la.*}. The duty upon colonial timber is 
Is. a load. T!ie elfeet of these alterations 
will he to reduce the bounty upon colo- 
nial timber from das. the load to 14s. 

Jirport. Dniica. —Duties levieil upon 
goods exported to foreign countries are 
ultimately paid by the foreign consumer, 
and thus have the effect of making the 
subject of one state bear the burthens of 
another. Ilowevi'r desirable this may 
appear to the state, whose treasury is 
enriched at the expense of foreigners, the 
expediency of sueli duties will depend 
up<»n peculiar eircumstances, and great 
nicety is rcipiired in the regulation of 
them. If a eouutry possesses within 
Uself some produce t»r manufacture much 
in request abroad, and for the produetion 
of which it has peculiar advantages, a 
moderate ex])ort duty may bo viTy desir- 
able. Ill this manner llnssia, which 
almost alone snpplii s tallow to the rest 
of Europe, derives a considerable revi'iiue 
an exiiort duty upon that article. 
Upon the same principle a duty upon 
tnacliinery exported J'rom (Ireat llritaiu 
”vvould have hei'ii politic. British ma 
chinists far excelled all others in skil 
and iiigemiit}’, ai.d foreign manufacturers 
''vere willing to pay almost any jirice foi 
their machiuery. Notw ithstanding tin 
prohihitioi), large (pianflties have heei 
smiiggitHl abroad at an enonmuis cost, 
thv. difficulty and expense of evasion 


have been so great that foreigners have 
latterly alim^st confined their purchases, 
in this country, to mod«‘ls and draw'ings, 
and have made tlie mnchim'ry themselves, 
with the assistance of llritish artizaus, 
whom they have cnliced abroad by ex- 
travagant wages. ( Reih>rts if ( nmmiltees 
(f lint IJinisr if (Jonimous on Ariizuns 
and Machinvni, in 1824 and 182.’), and 
On fhe Kxporlafion if Mach iucrjij 1.841.) 
If, instead of prohibiting the export, a 
duty of 7^' or 10 per cent, ad valorem 
had been imposed, foreign manufacturers 
would have paid much less for the ma- 
chinery purchased by them in Kiigland 
than the}' could have had it made for 
abroad ; tliere w'ould have been a large 
(‘xport trade from this country, and a 
considerable revenue. 4’hc partial re- 
laxation of the prohibitory law in 1825, 
])y granting licences to export certain 
kinds of machinery, has shown the ex- 
tent to wliich the trade might have been 
carried iind(*r a more liberal policy. The 
•lUcial value of machinery exported 
under licence in 1840 was .Mt.'l.OtJd/., ill 
addition to various tools allowed by law 
to be exported, of which no account was 
takc'ii. {Sess. Papei\ 1841, No. 201, p, 

►7.) 

Though moderate export duties upon 
articles of which a country has almost 
the exclusive supply may lx* advisable, 
heavy duties xvill clicck the demand 
abroad in the same manner as they aflcct 
the consumption of commoditit*.'' at home. 
Ill the same manner also they are in- 
jurious to trade and unprofitable to the 
revenue. 

All duties wliatever should he avoided 
upon the expoit of produce or maimtac- 
tures winch may be also scut from other 
countries to the same markets. They 
would discourage trade anil oiler a pre- 
mium to foreign competition. 

Although the temptation is great to 
shift taxes from one country to another 
by means of export duties, this temptation 
is equally great in all countries ; and if 
their several i>-overmnents should he 
actuated by the desire to make foreigners 
contribute to their revenue, their oppor- 
tunities for carrying out siicli a system 
would probably be equal, and thus re- 
taliations might be made upon each other, 
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which, after all, would neutralize their 
efforts to tax foreigners, and leave them 
in the sain(* position as if they had been 
contented to tax none hut tlieir own 
subjects In this power of retaliation 
lies the antidote to the evil of one state 
being* foiccnl to bear the burthens of 
another as well as its own. Every state 
would naturally resist such an imposition 
upon its subjects, and export duties can 
therefore only be safely resorted to in 
such peculiar cases as av(^ have noticed, 
where foreigners are willing to pay an 
increased price for commodities which 
they must have, and whicli they cannot 
obtain so good or so cheap from any 
other place. 

Eomnir Land Ta.r. - Under Land Tax, 
Roman, a reference was made to this 
article. 

The old I’oman Trihntum was in etfect 
chiedy a land tax. It is described by 
Niebuhr (i. 4r)0, Engl, tr.) “as a direct 
tax upon objects, without any regard to 
their produce, like a land and house tax: 
indeed, this formed the main part of it; 
included however in the general return 
of the census.” lie states that it was by 
the plebs that this regular tax according 
to the census was paid, and its name 
Trihutum was deduced from tin* tribes 
(tribus) of this order. All this, however, 
is vaguely stated and ill supported by 
proof, T here seems no reason to doubt 
that the nobles (patres) also paid tribu- 
tuni. Livy (ii. 9) states tijat the plebs 
w'cre reh^aseil from porforia (port duties 
and tolls; and the trilmtuni, in order that 


the revenue of the state chiefly arose from 
the taxes levied in the provinces, a great 
irt of which were paid in kind. [Corn 
HAD®, Ro 31 AN.] Italy continued free 
from direct taxes, though the provinces 
paid them, until the time of the Emperor 
Maximiaii, who established the })ro* 
vincial taxation in Italy. The freedom 
of land in Ital^ from all tax made a 
marked distinction between Italian and 
provincial land, and this was one of the 
peculiar privileges comprehended in the 
term Jus Italicuin. When a provincial 
city received a grant of the Jus Italicum. 
it received with otlier privileges that of 
exemption from land tax : tlie land was 
then considered to he Italian land. Tlie 
provincial taxes consisted of money pay- 
ments and of contrihiitions in kind, as 
already stated. Under Augustus a coin- 
meiiecuh'nt w as made of a general regis- 
tration of pro]>erty (cadastre), the object 
of which was to change all the taxes int(‘ 
a money payment. We may trace tlie 
progress of tliis change: in (Tcero’s time 
the tenths of tin* jirovince of Asia were 
leased to the ihiblicani ; in the time of 
T'rajun a fixed sum was paid. It appears 
that before the time of TTpian, who lived 
under the Emperor Alexander Severns, 
the new system w'as completed ; and it is 
collected from (iaius (ii. 21 \ who sais 
that provincial lands were subject cither to 
stipendium or trihutum, tliat this s} stem 
must have he(*n partially estaldisbed 
even w'hen he wToti*, which was in tlie 
age of the Antonines. It is worthy "f 
note that Uic<*ro {In Vvrem^ iii. tJi <‘mi- 


ihe rich alone might pay it. Ihit neither trasts the “vcctigal certum,” or “stij'eiL 
is this statement satisfactory. The tri- diarium,” a lixcil payment, which at th:it 
hutum is often mentioned by Livy (iv. time obtained in some eases, with tlic 
fiO; v. 10, 12; vi. .‘12; xxiv. In; xxxix. “ oeiisuria loeatio,” the leasing of 


7, 44), hut nothing precise can be stated 
about it, exc(*pt that it w'as a tax on pro- 
perty, was jmid in money, and applied to 
maintair. tin; army after a certain date 
(Livy, ii. fi0 1 , and for other public pur- 
poses. TTie trilmtum was paid until the 
close of the Macedonian war, u.r. 147, 
w'hen the Itornau treasury wjis replenished 
by tin* oornpaest of Macedonia. It was 
not restored near tlie close of the Kej>iih- 
lican period, as is sometimes ei’roneorisly 
stated . 

Fn m the end of the Macedonian w'ar 


tenths. Under the Uhristian emperors, 
the country was (lividi*d info equal poi’- 
tions of land called capita (heads each 
of which capita paid a certain sum oj 
money ; and the amount of tax rcquircu 
for each year was distributed (indictmii) 
over these several ea])ita. TTie cailastr^* 
was reiiew*ed every lifteen years, and on 

this W’as founded the use of the cycle o 
imiictions, a term which survived the sys- 
tem of taxation to which it owed 
origin. The change of payment of kixt^ 
in kind into a money payment was a 
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improved financial measure, and it must 
have been beneficial to ajiriculture. It is 
true that it also offered faeilities for im- 
posing a heavier taxation whenever the 
j:;overninent had or pretended to have a 
necessity for it. 

The subject is discussed by Savigny, 
Zeitsrhrift fur Ccarhichtliche JMitswiss, 
vi. xi., iJcber die lioni. Steuerverfassumj ; 
and by Dureau de la Malle, Kcouomie 
I^olitiquc des domains, ii. 402 — 437, who 
dissents fioni some of Savigny ’s opinions, 
but the opinion of Savigny has been fol- 
lowed here. 

TAXES. The general objects, cha- 
racter, and principles of taxation, ami of 
different classes of taxes, are treated of 
under the liead of Taxation. In this 
place it is proposed to give a short sum- 
mary of the amount and description of 
tuxes paid in (ireat Britain and Ireland, 
whether assessed directly upon property, 
or collected indirectly upon articles of 
consumption; including not only such 
taxes as are paid to the general govern- 
ment, hut also all municipal and local 
assessments or contributions. 

I Jn ited Ki n(fdom, 

'file chief sources of revenue are from 
indirect taxes, as will be seen by the fol- 
lowing statement, made up to Tith Janu- 
ary, 1812 I— 

Kate por cent, 
at which 

(iross Receipt. celh'ctod. 

£ £ .V. d. 

Customs . . 23,821,480 5 6 4 

Excise . , 1.5,477,074 0 7 8j 

Stamps . . 7,4b 1,239 2 3 4 

Taxes ( Assessed, 

&c.). . . 4,720,457 4 2 

Eost-Office . 1,539,274 01 ) 9 OJ 

Duties on Pen- 
sions and Sa- 

biries . . .5,7.52 1 17 OA 

Crown Lauds . 438,297 8 18 3.} 

Small branehes 
of hereditary 
revenue . . 5,502 

Surplus fees of 
public offices 93,504 

Total ordinary' 

revenues . 53,590.250 0 1.3 Sf 

'Ihe assessed taxes are the 'wiiidow-tax, 


tax on male servants, taxes on carriages, 
on horses, on dogs, armorial bearings, 
horse-dealers' duty, game duties, stage- 
coach duties, and duties on passengers con- 
veyed for hire by carriages travelling on 
railways. In 1840 (Z & 4 Viet. c. 17^ 

10 per cent, additional was imposed on 
all the assessed tiixes. 

Farm-houses belonging to farms under 
200/. a year are exempt frtun Miiidow 
duty. Bachelors, except lloniun Catholic 
clergymen, pay an additional duty of \l. 

011 male servants. [BArma.on.j The 
charges for game duties are stated under 
Game Laws. The duty on passengers 
conveyed for hire by carriages travelling 
on railways is 5 per cent, on the gross 
amount of the lares. As to the duties ou 
stage-coaches, see STAGF.-C'AmuAGE. 

To these parliamentary taxis may he 
added the following local assessments : — 

Poor-rates £0,. 35 1,828 (which includes 

county rates, 
700,000/.) 

Churcli-rates 000,000 (in round num- 
bers.) 

High way-rotes 1 ,3 1 2,8 1 2 
I'urnpike-tolls 
(England 

and Wales) 1,577,704 
( j rand-jury 
pri'sentments 
(Ireland) . 1,205,800 

Total of local 

taxes . . 11,108,270 

{VioJiamentanf Paper'i, 1839 (502), 
1841 (344) (421), 1842 (135) (23.5). 

Since the year 1842 considerable 
changes have been made in tlie Customs, 
some of which changes are mentioned 
under Tart if. In the Excise also 
changes liave been made. The excise- 
duty on glass has been taken off But, on 
the other hand, ^ince OtJi April, 1842, 
the income-tax has been in operation. 
The income-tax was imposed ApvU 5th, 
1842, for three years, and has been re- 
newed for another three years. In con- 
se(iuenoe of all tliese changes some years 
will elapse before it will he possible to 
say how'' far the increased consumption 
will make up for the direct reduction in 
the reveiuie by the diminution and repeal 
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of taxes, and whether it Avill be neces- 
sary to keep tlie income-tax. The pro- 
duce of th(* income-tax for 1845 and 
184(:, respectively, was 5,2(11,954/. and 
5,180,912/. So far however as we can 
judge, the experiment of reducing taxa- 
tion has h(jen successful, even if we look 
only to tile revenue. 'lOie net produce of 
the revenue for the year ending July 5th, 
1815, was 5 l,nf;7,85(j/., and for the year 
ending July nth, 184(5, it was 50,05(5,080/. ; 
and this result has been o]>tained not- 
withstanding tlie total removal of some 
duties and of the excisi* on glass and the 
great reduction made in other duties. I f 
the quarters ending July 5tli in the years 
1845, 1815, resjK'ctively, are compared, 
there is an increase on the (ju:irt(‘r for 
18t(l, compared with that of 1845, of 
575,599/.,^ind tliis is the first quarter in 
1845 ill which many reductions took 
effect, while business has been materially 
injured in tin* corresponding quarter of 
184(5 by (he delay in passing the (5)rn 
Itepeal Jlill and tlie (histoms’ Hill, ['fv- 
RiFF.] Under these eirenmstanees the 
prospect of at h ast an eipial revenue witli 
a reduced taxation seems to be assured, 
and at the same time tin* consumer ami 
all classes of industrious persons are 
benefited by the ri'diietion in taxation. 

The tith(*s of (ireat Hritain and Ireland 
arc said to amount to 4 , (I(m ),()()()/. 

It is instnietive to compare the present 
amount of taxes with that rendered neces- 
sary by a war expenditure. From 1805 
to 1818 the payments into the British 
exchequer from taxes and loans in no one 
year amounted to less than 100 , 000 , 000 / , 
and ill 1818 arose to the enormous sum of 
170,84(5,028/. 

Th(*re was published under the direc- 
tion of the Poor-Law Commissioners in 
184(5, a valuable Avork entitled ‘The 
Local 7’axes of the United Kingdom, 
containing a Digest of the Law with a 
Summary of statistical Information con- 
cerning the several Local Taxe.s in lOng- 
land, Scotland, and Ireland.’ England 
includes England and Wales. It is re- 
marked in the Introduction that “these 
Local Taxes arc of two kinds ; tlie rates 
raised in d(*fmcd districts; and the tolls, 
dues, and fees jiaid for particular services i 
or on certain occasions. But those rates I 


only Avill he here iioliced, Avhieli are au- 
thorised by general statutes or the com- 
mon law : excluding such as derive their 
origin from special or local Acts.” q'h,. 
rates are divided into three classes. 1, 
Ihites of independent districts, on iIk 
basis of the poor-rate. JI. Rates of in- 
dependent districts, not on tlie basis ol 
the poor-i’ute. III. Rates of aggregate 
districts 011 the basis of the ])oor-rate. 
No. I. comprehends — 1, The Poor Rate. 
2, The Workhouse Building Rate. :k 
Tlie Survey and Valuation Rate, t, 
The Jail Fet's’ Rati*. 5, The Coiistahles' 
Rat(*. (!, Tin* Highway Rales (three 
7, Till* Lighting ami Watcliiiig Rkite. 
'I’lie Militia Rate. No. 11. eomprehends 
--1, 'fhe Church Rates (three). 2, Tin* 
Sowor'*' Rate. 8, J'he Ceneral Servers' 
'fax. -1, TIh* Drainage ami Inelosun* 
Rates. .5, The Inelosnre Rate. (5, The 
Ih'gnlated Pasture Rate. No. Ill.eom- 
])reh“mls — / 1, The(h)niity Ihite. 
2. 'I’he Police Rate. 3, d'he Shire Ilal 
Rate. 1. Tin* Lniiatie Asylum Rate. 
'riie Ihirial \li\U'. --/ftni(/r< </'<. ><, Th; 

Hundred Rate. — /iurniKjlis. 8’he ilo- 

rough Rate. 8, Tin* Wateli Rat**. ;) 
Tlie.lail Rate. 10, 'I'he Prisoners' Rates 
1 1, 4'he Lunatie Asylum Rate. 12, The 
Museum Rate. — ( "ninitirs ' itiul 
18, The District Prison Rates. 

J'he nature of many of' tli<‘s<‘ several 
rates may he eolh'cted from tlu* artirle 
Ratos and th * articles referia'd to in that 
article. The nature of th.osi* rates >\]ii'. h 
are not particularly meiitiimed in thiv 
Dietionary, is fully explaim d in the AVi'i'k 
pul)lis}ie(l under the direction of tin* lk>‘ 
Law (.k)mTnission(*r.'5. 

8'he head of Tolls, Dues, ami Fees 
comprehemls — 1, Turnpik*' Tolls. 
Borough Tolls and Dues. 8, Li.ffhi’ 
Dues. 4, Post Dues. 5. (^hiireli Ihi 
and Fee.s. (5, Marriage Fees. 7, 
(ration Fees. 8, Justiciary Fei's. 

The following statement is given ii> 
the work published under the directiea 
of Bk* (kmimi.ssioners, as an apj’i’oxiinatr 
.nummary of the present animal ainoMnf 
of the Local Rates in England and \Val'> 

(p. 178> 

* Tho a & 4 \Vm. IV. r. y?, the «-h .‘f iTovoi" ';^ 
of whieh art have been H( at ed nntler .Stu kh>. 
aiuunded by 4 & .•> Viet. c. 
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The Parish l^ates : — 

Poor-rate, including the 
Workliousc Puilding Rale, 
and tlu* Survey and Va- 
luation Kate . a 

Kelicfof tlie Poor , . 4,970,093 

Other objects , . . .')07,507 

Contrilnitions to County and 

Horoiigh Kates . . See below 

The Jail l^'ees’ Kate . . Unknown 

The (^)nstal)les’ Kate a do. 

The Higliway Kates . . 1,312,812 

The Lighting and Watching 

Katt‘ . . . r UnknoMii 

9'lie Militia Kate • Not needed 
The Church Kates . . .')00,812 

The Sewer Kate, and the 
Ceiural Sewers’ Tax — 

111 the Metropolis . . 82,097 

In the rest of the country . Unknown 
Drainage and Inclosure Kates, 

The Tnclosure Kate, The 
Kegulated Pasture Kate . Unkiunvii 

The County Kates ]conlribui<ul) 

The Hundred KateV from tin? M, 350), 457 
The Porough Kate j Leer- Kate J 

X‘8, 80 1,838 

I'olls, Dues, and Fees • 2,5t)7,21l 

£11,409,079 

Some of the taxes are 'egularly in- 
creasing, produCv of s<nue, as 

appears from this table, is not knoAvn. 
It is assumed that the Local ’Taxation of 
England and Wales may be in round 
nmnhcTs twelve millions; hut this esti- 
mate, as already shown, does not incliule 
the sums raised under special or local 
acts, of the amount of which sums no es- 
timate can he formed. 

A oentnry ago the Poor-Kate Avas about 
700,000/,; it is now about 7 , 000 , 000 /. 
El 1818 itAvas 9,320,000/. Put the sums 
levied under tlie name of the Poor-Katc 
arc? exp(Mul('d on various purposes besides 
the relief of the poor. 

The work published under the direc- 
bou of tlu? Poor-Law Comniissioiiers con- 
a chapter on the Local Taxc‘s of 
Scotland written at the request of the 
loor-Law (Commissioners by J. Hill 
Purton, Advocate, Edinburgh. 


9’he Local Taxes in Scotland are dis- 
tributed by Mr. Purtoii under the follow- 
ing heads : — 

1. Administration of .Tustiee, Avliich 
includes (hnminal Prosecutions, Court 
Koonis and County Puildings, Kural 
IV)lice, Town Police, Prisons. 11. In- 
ternal Transit, which includes (Commu- 
tation Koads, Turnpike Koads, Highland 
Koads and Bridges. 111. Navigation. 
IV. (hvic Economy, Avhich ineludes, 
Direct Municipal Taxes, Petty ( iistoms, 
Miscellaneous Purdeiis. V. Kelief of 
the Poor. VI. The (’hureh and Edu- 
cation, Avhich includes The (Jiiirch of 
Scotland Education. ‘ VI I . Miscella- 
neous Taxes. 

Mr. Purton observes “that tlie money 
expended on the ecclesiastical establish- 
ment and on education, partakes, in somt? 
respects, of the nature of a tax.” 'I'lie 
amount of money annually levied by 
local taxation in Scotland is not accu- 
rately known. The sum of 953,378/. is 
the approximate amount given by Mr. 
Purton. 

Tlu* Local Ihitcs levied in Ireland are 
distributed under the following heads in 
the Avork published under the direction 
of the. Poor-l/.iAY Commissioners. 

1. Crand Jury Cess (in all the 
comitie.s, inelnding counties of 
cities and towns). 

II. Poor-Kates (in l.'iU Unions, com- 
prising every toAvnland and 
denomination of land in Ire- 
land ). 

III. Lighting, Cleansing, and Watch- 

ing Kates (ill all cities, Unviis, 
and hovonghs which may adopt 
the provisions of the slalute^. 

IV. Poroiigh Kates (in certain Bo- 

roughs \ 

V. Pipe Water Kates (in every city 
and toAvn, except Dublin, Cork, 
and Limerick, which gives title 
to a hi.shop or archbishop). 

VI. Parish ( rss (in all parishes, 
unions of parishes, or chapelries 
ill Ireland). 

VI 1. Kates for deserted children (in 
all jiarishes in Ireland, except 
those in the city of Cork). 

VIH. Ministers’ Money (in cities and 
towns corporate in Ireland). 
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IX. Board of Health Rates (in pa- 
rishes in which the lord lieute- 
nant sliall direct oflicers of 
healtli to be appointed). 

Besides the above rates leviable under 
general acts of parliament, there are 
rates leviable under special acts in many 
places, as Dublin, Cork,” &c. No ac- 
count is given in the work here referred 
to of the provisions of these special acts, 
but tlie ainoiuit of the sums levied under 
them, w’bich is considerable in some 
places, is given so far as it has been ob- 
tained. 

£ 

Tlie rates for Ireland arc given 

at l,r,31,S18 

Tolls, Dues, and Fees . . 199,4(i‘) 

£1,8.81,287 

The amount of annual local taxation 
of Great Britain and Ireland accordingly 
amounts to 14,107,044/. But it is ob- 
served that if the deficient information 
were supplied, it would appear to be at least 
15,00(),()<)i)/. a year; and tliis, as already 
observed, docs not include the local taxes 
raised in particular places under special 
acts of parliament. The .sum raised by 
general taxation in the United Kingdom 
for the year ended .0th January, I84d, 
was .'jI, 710,1 18/. The amount of the 
local and general taxation is accordingly 
about t; 7, (>00,( )()()/. a year. The public 
expenditure for the year ending .5th 
January, 184b, Avas 40,0bl,41 l/.,of which 
sum 28,25.8,872/. w as paid on account of 
the Funded and Unfunded Debt. This 
leaves somewhat under 21. 000, 000/. for 
the rest of the general piil)lic expendi- 
ture. Accordingly the j)iesent amount of 
the local taxation, 1 5,ooo,()0o/., is nearly 
ccpial to thn e-fourtlis of the pul)lic ex- 
penditure after deducting the payments 
on account of the Funded and Unfunded 
Debt It is Avell remarked in the work 
fi’om which these facts are derived (p. 

1 90), “ when the Local Taxes are brought 
under review in this collective amount, 
it then at once becomes nianife.st how 
really deserving of serious consideration 
are the modes of raising and expending 
them, so as to secure tbe most efficient 
and economical management of a revenue 
so large and important : a revenue, in- 1 
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deed, which derives its importance not 
only from the largeness of its aggregate 
sum, but from the extent of the property 
and the number of persons affected by it, 
and from the numerous and diversified 
public objects to which it is applied.” 

Information about tlie several taxes of 
European States will be found in the 
Parliamentary Paper, No. 227, of 1842, 
ordered by the House of ( ■ommons to be 
printed, 8rd May, 1842. 

'I'EA. The first importation by the 
Englisli East India (>:)mpnny took place 
in lf)(>9 from the Company's factory at 
Bantam. The directors ordmed their 
servants to “send home l>y their ships 
one Inuulred pounds weight of the best 
/(?;/ they could get.” In 1(178, 471.8 ll)s. 
were imported, but in the six following 
years the entire imports amonnte*! to no 
more than 410ll).s. The eontiiiuous 
official accounts of the trade do not com- 
mence before 1725 ; but, according to 
Millmrn (Oriental Cfoyo//e/re ), the con- 
sumption in 17il was 141,1)9.5 lbs.; 
120,095 lbs. in 1715; and 2.‘57,904 lbs. in 
1720. In 1725 tbe quantity of tea re- 
tained for consumption was ,870,-82.8 llis, 
at which time the customs’ duty was 
1.8/. IS.-?. 7.if/. per cent., and tbe ('xeise 
was 4.f. per lb. In 1745 the amount was 
7-80,729 lbs., and in that year the excise 
wiis made l.v. per lb. and 25 per cent, oti 
tbe price. In 1747 the customs’ duty 
was 18/. 18.V. 7^(1. per cent, and tbe 
ijuantity in tbe year was 2, .882, 775 Itis. 
In 1 759 tbe customs’ duty was 2.8/. 1 8.s. 7 tW. 
per cent, and the quantity was 8,957,744 
lbs. In 1782 the duty per cent, was 
27/. i)s. KuL, tbe highest amount that the# 
duty ever r(*acbed, and there was aii 
increa.se in tbe excise also; the quantity 
in the year was 4,69 LObO lbs. In I7^^t 
tbe (quantity was 4,948,988. In ITSa 
tbe customs’ duty was 1 2^ jicr cent, and 
the excise duty was repealed : tin* quaa* 
tity in that year was 10,850,578 lbs. hi 
1 786 the customs' duty w as 5 per cent, on 
tlie gross price, and an excise duty of 7.5 p'‘i* 
cent, on the gross price w^as laid on. 'I 
quantity in that year was 12,5.89,-889 lbs- 
The quantity w\*ut on increasing up to 
18.84, and in the meantime tbe custoins 
duty was very little raised, and in 1819 
it was repealed. The excise dutie.^ were 
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•hanged very often. When the customs’ 
luty was repealed in 1819, the excise 
luty was made 9(i per cent, on the gross 
^rice when it was under 2.9. a lb., and 
1 00 per cent, when it was above 2s. per 
b. From 18.‘14 included, in which year 
he excise duty was repealed, the quali- 
fies in each year to 1841 and the cus- 
toms’ duties were as follows : — 

iV-irs. llw. 

18.‘il 34,9(i9,Gr>l Eohea, 1.9. OJ.; Fhvcise 
Congou, Twan- duty 
kay, &c. 2.9. ikL ; repealed. 
Hyson, &o., 0.9. 
per lb. 

m:) Si\ru \,{m 
Ks;}G 49,142,230 After l.st .Inly 
all sorts 2.9. h/. 
per lb. 

I8;i7 .‘{0,i;2.‘),2oo „ 

I8;i8 32.35 1, .VJ3 „ „ 

18.39 3.5,127,287 

1810 32,252,028 2.9. 2:1(/. 

i''41 3<), 075, <107 „ „ 

1842 37,355,211 

1813 40,2!i3,;393 „ „ 

1844 41, .303, 7 70 ., 

For above a century and a half the 
F.ole ol\ject of lh(‘ East India (.’ompany’s 
trade with China Mas to provide tea for 
the consumption of the United Kiiig<lom. 
'rile (amijiany had an exclu.sive trade, 
and were bound to send orders for tea, 
and to -'nide ships to inij-ort the same, 
and ahvay.s to liavt? a year’s consumption 
in tiicir M arehouses. The teas were dis- 
posed of in Tamdon, Mhere only they 
coidd lie imported, at ([uaihn’ly sales; and 
till* Company was bound to sell them to 
the higlu-st bidder, providtul an advance 
ol ()ne penny per lb. was made on the 
price atM’liicli each lot was put up, Avhicli 
price was determined by adding together 
the prime^ cost at C'anton and the bare 
eharges of freight, insurance, interest on 
capital, and certain charges on importa- 
tjon ; hut by the mode of calculatiiig 
these items, and the heavier expenses 
"inch ahvays attend every d(*partnient 
ot a trade monopoly, the upset prices 
"ere greatly enhanced. lie prices rea- 
tsed at the ('ompany’.s sab s were, how- 
*ver, 111 still greater proportion beyond 
upset prices, a result ea-sily pro- 


duced by a body who monopolized the 
sole supply, as it was only necessary that 
the quantity ollercd for sale should not 
be augmented in proportion to the grow- 
ing demand of a rapidly increasing popu- 
lation. ^ The 18 Geo. II. c. 20, passed 
immediately after a large reduction of the 
duty had taken place, provided for such 
a contingency as this, by enacting that if 
the East India Company failed to import 
a (luantity sufficient to render the prices 
as low as in other parts of Europe, it 
should be lawful to grant licences to 
other persons to import tea. Tliis would 
have constituted a very efficient check if 
it had been acted iqxm ; but eventually 
the mode of levying the duty gave the 
government almost the same mterest in a 
restricted supply as the East India Com- 
pany, the duties being collected tid valo- 
rem on the amount realised at the (Com- 
pany’s .sales ; and thus the very eircuni- 
stance M’hich enhanced the price raised 
the total amount of duty. 'Fhe duty was 
nominally 90 and 100 per cent, tul valo- 
rem j but being charged on a monopoly 
price, the difference on the cheaper teas 
con.sumed by the Morkiiig and middle 
classes amounted to above .‘JOO jicr cent, 
on the c,)st jirice of the same teas at 
Hamburg: and in 18-30 the difference 
between the prices realised at the (Com- 
pany’s .sales and the Hainluirg iiriees 
amounted to a sum of 1,S8‘),97.5/. 

’riie (Company’s sales Mere in March, 
.lane, September, and December, tlic last 
being the largest. About 2.()(;o,<io0 lbs. 
Mere oiVered belonging to the oilicers of 
tlie (kmipany, m’Iio were alloM od to impoi t 
a certain qiiantity of te:i on llieir own 
account. In 1839 there Mere only 
122,312 lbs. ollered for sale by the Fa.st 
India Comixmy. Tlie 3 N: 4 Wm. IV- 
e. 93, on the 22nd of Ajiril, 18.‘>1, ojiencd 
the trade to (’hina. 'fiie importation of 
tea is no longer confmed to the port (^f 
London. In 18.39 elgliteen .ships arrived 
iinvanis from China at dlffcivnt ontports, 
ten of wliich M ere enteretl at Livci’pool. 
In the four years ending 1834 the average 
annual number of ship.s entered inwards 
from (China at the ports of the United 
Kingdom was 2.‘1, in tlie four following 
years the average m as 0<’, and other com- 
modities besides tea have been extensively 
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imported, and a corresponding increase 
in tile quantity and variety of the exports 
to China has taken place. The exports 
of tea from the United Kingdom, which 
formerly did not exceed a quarter of a 
million lbs. annually, amounted to 
4,347,432 lbs. in IS 11, and have averaged 
above three million lbs. a*year since the 
opening of the trade, a fact which shows 
that prices here are no longer so much 
above those of the principal continental 
ports. The <piaiitity retained for con- 
sum jition has also considerably increased, 
although accompanied by an extraordi- 
nary increase in the use of coffee. 

I’lie tea-duty produces about one- 
twelfth of the total revenue. 'I’he tariff of 
1842 made no alteration in the tea-duty. 
As it was foreseim that on the opening of 
the tea-trade tliere would he a consider- 
able reduction of lu’ice, and that an tfi 
vaUnrui duty would not, even with the in- 
creased consumption, be so productive as 
formerly, a fixed duty of 2s. Id. per lb. was 
imposed in 1830. Up to March, 1830, 
each of the hundred thousand tea-dealers 
in the United Kingdom was visited Oiice 
a month by tlieolficers of excise, w ho took 
ail account of his stock ; and no quan- 
tity exceeding six pounds could he sent 
from his premises w ithout a permit, of 
W'hich above 8l)(>,<)0() were required in a 
year. The number of tea-dealers in 183‘J 
was 82,794 in England; 13,011 in S(a)t- 
laiul; 12,774 in Ireland: total 109,179. 
Tea is now sold by the importing mer- 
chants by jiuhiic uuetioii and private sales. 

43ie following table shows the net 
amount which the manluly has yielded 
in the United Kingdom in each of the 
following years during the present cen- 
tury, and, to some extent, it is au index 
of the prices iu eacli year. 



£ 


£ 

1801 

1,423,000 

1841 

.3,973,008 

1810 

3,047,737 

1842 

4,088,9.57 

1820 

3,484,220 

1843 

4,407,042 

1830 

1840 

3,387,097 

3,472,804 

1844 

4,524,193 


Hot ween 1831 and 1841 the population 
increased 14 per cent., and the increase 
iu the consumption of tea was 10^ per 
cent. The low prices of 1830, and the 
gehdral prosperous condition of the 


country, raised the <|uantity which paid 
duty for consumption to nearly r)(),000,()u() 
Ihs. In 1840 prices were about 25 per 
cent, higher, large classes of eousuniers 
were in a distressed state, and the con- 
sumption fell to 32, 000, 000 lbs. In 1841 
the distress still continued, hut prices 
were lowx*r, and the consumption rose to 
above .3(J,0()0,()()0 lbs. On the r)tli of .Ian., 
1840, the stock of tea in T.oudoii, Liver- 
pool, liristol, Glasgow, and Jaith ivas 
35,478,490 lbs.; andat the correspomliug 
period ill 1841 the (piantity was 4fi, 54.5, (Jin 
ihs. The proportion of black to green 
leas consumed in England is al)out as 
5 to 1 ; hut in the United States the use 
of green tea is greatest. 

I'lie duty on tea is still too bigli, ami 
it is certain that an increased consnnip- 
tion would follow a diminution of tlje 
duty. 

( i\tpf'rs issurd htj ilic ( 'Id/K'se and I'Mst 
India Association ; ParJ. Papers^ Kc.) 

'I’lie total export of tea from (kmtoii to 
Europe and America exceeds 5(b( )()(), non 
lbs. Ku'.sia is siqqdicd with (i.aoo.om. 
lbs. rid Kiaklita; tlie United States of 
America re(|uire about 8 , 000 , 0()0 Ihs.; 
France about 2,()00,(i00 lbs. ; and l{ullaii>l 
imports about 2,800,000 lbs. I 

'LELLEKS OF THE EXUIlEt^UKl' 
were the holders of an ancient olliee ii 
the Exeheipier. They were four iu num- 
ber: their duties were to receive momv 
payable into the Exchetiuer on belnilf el 
the king, to give the clerk of the pelli 
(skins or rolls of pairluneiit) a bill (»f iv 
ceipt for the money, to pay all nio'v} 
according to the wai-runt of tin* auditor or 
receipts, and to make weekly ;nid yt'adj 
books of receipts and ])aynu*iits for tTir 
lord treasurer. (4 Inst.^ lo8; Cvno Dup 
tit. ‘(k)urt,’ 1). 4, 14, 1.5.) The otliee 
abolished by act of parliament (4 ^ J 
Win. IV. c. 15), together with that Oi 
the clerk of the pells and the seieral of 
flees subordinate thereto, and a eoiuptija' 
ler-general of the receipt and issue ot hiS 
Majesty’s Exchequer was appointed 
perform the duties of the four telk'is- 
{4 Sc 5 Will. IV. c. 15.) I 

TENANCY. [Tknant.J _ , 

TEN AN( jY, J OINT. f E statkJ 
TENANCY IN COMMON. \P 

TATE.] 
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tenancy in COPARCENARY. 

I Estatk. I 

TENANT. Tenants, in the more ex- 
Uniiled ItTal sense of the wortl, are of 
\Miious kinds, distinguislied from each 
other by the nature of their estates; such 
:is tenants in fee simple, in fee tail, for 
life, for years, at will, and at suflerance. 
(EsrATK; Tkmjrk.J 
TICNAN r AND LANDLORD. The 
Avord tenant, in the more limited legal 
sense, which is also the popular sense, is 
one wh(» holds land under another, to 
whom he is bound to pay rent, and who 
is called liis landlord. The word Land 
means not only land itself, hut also all 
things, such as buildings, houses, woods, 
iiiul water, which may be upon it. Any 
Miu: wlio has an estate in land, provided 
he is also in possession, may let the land 
to another. Where the letting takes 
phie(‘ hy an express contract between the 
parties, the contract is called a Lease, the 
nature of which is explained generally 
under la: ask. The* loss of a lease will 
not destroy the tenancy, provided the 
previous exist(‘nce and the terms of it can 
be proved, 

lint the relation of landlord and tenant 
may he created otherwise than hy a 
formal lease. If one man with the eon- 
semt of another occupies his laud, a eou- 
iriu t of letting is assumed to have l)een 
made ^M-tween them, and the occupier 
l)eeo'.iKs tenant to the owner. Such 
tenantj, are considered to he upon the 
same footing as if the* lauds had been let 
to them for a year dating from the eom- 
nieneeinent of their occupation. Ai the 
end of the first year, a second year’s 
tenancy begins, unless six monflis’ notice 
ot the intention to determine the contract 
has been given hy either party to the 
and so on fnrni }'ear to year. The 
Same rule of law applies to eases where a 
tenant continues to occupy land after the 
yxpii ation of a l<*asc made by deed ; hut 
in this case all tlie covenants of tin* ex- 
lured lease as to payment of rent, re])airs, 
nisurance, and the like, are in force un- 
lei's the lease is eanecHe-t by d«\stroying 
the seal ; and even if thm’e should he a 
HThal agivement f'>r a dilVerent rent, still 
, 1C old covenants sulisist. unless the lease 

cancelled. [Dia’D.J ' 


Resides tenancies for fixed pcrioils, a 
tenancy may exist at Will and hy Suf- 
ferance. {^Lstatk.J The law' as to land- 
lord and tenant generally applies, so far 
as it is not restrieti-d or varied hy the 
particular eireinnstauces of a coniract be- 
tween the parties, and so far as the <‘ir- 
cumstances render it applicable, to the 
case^ of the letters and occupiers of 
lodgings. 

In every case where tin* relation of 
landlord and tenant exists, eitlier by 
express or hy implied contract, certain 
terms are implied l)y law' to have heeii 
agreed upon hy tlie parties as forming 
part of the contract. It is of course in 
the power of the pvavties, where tlie con- 
tract is express, to rjualify tlu se terms so 
implied hy the language of the contract 
itself. Rut it may l)e observed that as 
these terms are comprehensive in their 
nature, and distinctly understood in law, 
the interests of partii's are often better 
consulted hy leaving them to the general 
protection uHorde'd liy these iinpliial 
terms than hy attempts to (Udine hy enu- 
meration in detail tlie n^sju'ctive rights 
and duties of the landlord and tenant. 
Tin* terms im])lied on the part of the 
landlord are, that the tenant shall ([uietly 
enjoy the premises without Jet or hin- 
dranee from tin* landlord; on the part of 
the tenant, that he will pay rent, keep the 
premises in repair to a certain extent, as 
hvreaftvr mentioned, and iiso tiie land, 
in a fair and hushaiullike niamu r. 

When the landlord is himself tenant 
of the premises to a superior landlord, 
and neglects to pay his rent, and the oc- 
cupying tenant is called u[;oa to pay it 
to the sup(Tior landlord, he may (.lo so, 
and set it otf againsi the rent due from 
him to his ow n landlord. If a ti*nant 
has covenanted Avithoiit exeejilion or re- 
servation to j)ay rent during the term for 
which the Uxuse has ht^en granted t() him, 
he will be hound to pay it even if the 
premises should lie destroyed by tire or 
other casually. If he should have as- 
.signed his lease to another and ceased 
to he in possession, he will still remain 
liable under his covenant to pay rent. 

The rules of law as to the repairs of 
, premises may he determined by the terms 
i of the lease. If they are uot determined 
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by the terms of the lease, they are some- 
what uncertain and depend on a variety 
of circumstances, which are laid down in 
law treatises. 

No tenant, in the absence of an agree- 
ment to that effect, is bound to rebiiild 
after accidental destruction of the pre- 
mises by fire. But under a general cove- 
nant to repair, and leace repaired, the 
tenant is hound to rebuild even in the 
case of destruction by fire. 

In agricultural tenancies tlic lease ge- 
nerally determines the nK)de in which 
the farm is to be treated. ( JiKA.SE, ) Un- 
less also the lease expressly or impliedly 
excludes tlui operation of tlie custom of 
tlie country, the tenant is bound to con- 
form to it. The custom of the country 
means the general practice employed in 
neighbouring farms of a similar descrip- 
tion, with i-etbrence to rotation of crops, 
keeping up fences, and other like matters. 
In leases of farms it is oft(‘ii the practice 
to protect the landlord against certain 
acts of the tenant, such as jdoughing up 
meadow land, &e., by inlrodueing certain 
provisions into the lease. These provi- 
sions may operate according to the 
phraseology used, either to assign a pe- 
nalty or to determine the lifiuidated da- 
mages agreed to he paid for tlie act done. 
It is often a matter of great iinportanee 
and of some nicety to determine under 
which class the jirovisions fall. If under 
the first, the landlord is not entitled to 
the wholi* penalty upon the act being 
done, hut he can only recover in an action 
the amount of tlie actual damage which 
has accrued. If under the second, he is 
entitled to the whole amount of the da- 
mages agreed on. A covenant by a 
tenant not to iilough up meadow under a 
penalty of a/, for every acre ploughed, is 
an instance of the first class: a covenant 
to pay .^)/. I’cnt for every acre of meadow 
ploughed up, is of the second class. The 
right to timber and fimher-like trees be- 
longs to the landlord; loppings of pol- 
lards and hushes, to the tenant. Different 
definitions jirevaii in different counties of 
timber and tiniher-Iike trees, and various 
enstonis pn-vail as to what amount of 
wood tlie tenant may he allowed to cm- | 
plov fafU'r tlie landlord has been called | 
on to select it) for the purposee of the i 


farm. No tenant, unless he employs th 
land as a nurseryman or gardener, ca 
remove any kind of shrub from the soi 
Neither can a tenant remove fixture 
though put down by himself A fixtur 
is a chattel which is let into the soil, c 
united to sbme other wliich is let ii 
lliere are some exceptions to this rule i 
favour of fixtures used for the purpose ( 
trade or agriculture, or merely ora: 
mental purposes, where the reiimval wi 
cause little or no damage. (Amos an 
Ferard, On I^'iutnres.) 

Tile tenant in oecupatioii of the pix 
mises i.s, in the first instance, liable f(, 
all taxes and rates of every desei iptio 
due ill respect of tin* premis(*s. Tli 
party therefore wlio is aiitliorised to co 
lect them may proceed against the tenai 
ill oeeiipation to recover them. 1( ! 
generally a matter of agreement hetwci.* 
the landlord and tenant that the teiiaii 
shall pay all rates and taxes excejit tli 
land tax ; and sometimes it is agreed thii 
the landlord shall pay the sewer rate als 
If, liowever, the landlord lias iindertalei 
to pay the tenant the rates and taxes, iuk 
fails to do so, the tenant, may ileiliu't th 
amount from his rent, or bring an ac:ii 
to recover it; hut this shdulil ]>e ih' 
during the current year, and if the u iiii 
allows a eonsiilerahU* time to elapse 
out elaimlng a deduction or hriiigia^ ;.i 
action, he will he held to have 
liis elyim to recover them from tlie 
lord. 

Where a fixed rent has he(Mi agr.* 
upon, has heeonie due, and is neither 
nor tendered, the laiuUord, w itli ccitij:' 
exceptions, can seize growing cr</pt=. i'h) 
kind of stock, goods, or eliattels, 
the premi.ses, or jiaslnring any eoniii;^ 
enjoyed in right of the premises, w/a tlit- 
such things are fh(*aeliial jtropi i ty ei di<‘ 
tenant or not; and if the rent reinaa' 
unpaid, he may sell them. It 
from this general ride that a hnidh'!'* 
can distrain on the goods of a le'i-'' 
wlio occupies under his tenant. 
TKKSS; Rk.xt.] 

As to a surn'iider of a lease, .see > 
Tcrr: of Fkauds. . , 

A forfeiture of a lease may 
by a breach hy the tenant of oae ot • ‘ I 
conditions w'hich are implied hv “ 
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I tachcd to the relation ot lantiloia a*al 
tenant, as where a tenant disclaims or 
impugns the title of his landlord by ac- 
knowledging, for instance, the right of 
property to be vested in a stranger, or 
iisserts a claim to it himself, or by a 
breach of a condition which is expressly 
introduced into the lease, the breach of 
Mhich is to be attended with a forfeiture 
of the tenancy, as a condition to pay rent 
on a particular day, to cultivate in a par- 
ticular manner, &c. To this head may 
1)0 n'ferred provisoes in a lease for re- 
i ntry by the landlord on the doing or 
failure in doing of certain acts by the te- 
nant, such as the commission of waste, the 
failure to repair, cS:e. Tlie courts are 
said to he unfavourable to forfeitures; 
therefons wlien the landlord has notice of 
an act of forfeiture, or an act which en- 
titles him to re-enter, he must imme- 
diately proceeil in such a way as to show 
that he intends to avail himself of his 
strict legal right. If after the eonnnis- 
siou of the act he does anything which 
amounts to a recognition of the tenancy, 
as by the acceptance of rent subsecjuently 
due, be will have waived his right to 
insist upon the forfeiture. 

A yearly tenancy, w hen* no period of 
ii<)tice is agreed on, must be determined 
hy a notice to ctuit at the expiration of 
the current year, gnveii six months previ- 
ously . Ill the case of lodgings, tlie lime, 
when less than a year, for which they are 
taken, w ill be the time lor which a notice 
is necessary. Thus lodgings taken by 
tlu; month or week reijuire a mouth’s 
or week’s notice. 

The notice to tpiit need not be in 
writing, though, from the grcat<*r fricility 
uf proving it, a written notice is always 
hotter. It sliould distinctly describe the 
premises, be positive in dts annouiicc- 
uieut of ail intention to quit or reijuire 
possession, he signed by the party giving 
and served personal iv upon the party 
^0 be affected hy it. ' 

a tenant, after having given notice 
I quit, continues to occupy, he is liable 
I ‘ pay double rent. If be does so, no 
I J’Ofeli notice is necessary. If he continues 
1 ? yfter the landlord lias given 

vii is liable tci pav double 

fm the premises. 

II. 


At uie 4 xpuui.v).. oi tlie lease, the 
tenant is hound to deliver up possession 
of the premises ; but if either hy special 
agreement or by the custom of the country 
the tenant is entitled to the crops still 
standing on the land, and which are 
called away-going crops, he may enter 
for the purpose of gathering them, and 
also use the barns and stables for the 
purpose of threshing them. The in-com- 
ing tenant may also enter during the 
tenancy of the preceding tenant to plough 
and prepare the land. 

As to the recovery of rent hy action see 
Kent. 

If the tenant refuses to deliver the pos- 
session of tlie land, the landlord may 
brhig an action of e'jectnieiit to recover it, 
and the process is simplitied by t Geo. 

II. c. 28. [Kent, p. <337. | 

J5y the II Geo. 11. c. 11), and .57 Geo. 

III. c. .52, if :i tenant, under any lease 
or agreement, written or verhal, though 
without a clause of re-entry, of lands at 
a rack-rent, or rent of three-fourths the 
yearly value, shall he in arrear for half 
a years rent, and shall leave the pre- 
mises deserted and without sufficient 
distress, any two justices of the county, 
at the request of tlie landlord, may go 
and visit the premises, and lix on the 
most conspicuous part of them notice in 
writing on what day, distant fourteen 
days at least, they will return again to 
view* the premises ; and if on the second 
day no one appears to pay the rent, and 
there is no sufficient distress on the pre- 
mises, the justices may put the landlord 
into possession, and the lease shall become 
void. Idiese proc(‘i-diiigs are subject to 
appeal before the judges of assize for 
the same county at the ensuing assizes. 

Ky 1 & 2 \’icr. c. 74, wiiere the interest 
of any tenant of land. See., at will, or for 
a time Ies.s than seven years, liable to the 
payment either of no rent or a rent of 
less than 20/. a year, shall have ended 
or been duly dcterniincd, and the tenant 
shall refuse to (piit, tlie landlord nray 
serve him with a notice, a torm for which 
is given in the act, to ajipear before a 
justice for the count} ; and if he fails to 
show satisfactory cause why he should 
not give up possession, the justices, on 
proof of the tenancy and of the expiration 
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of it, may give possession tot] lo landlord. 
If the landlord was not at the time of the 
proceedings lawfully entitled to ])osses- 
sion, he will be liable to an action of 
trespass at the suit of the tenant, notwith- 
standing the act of parliament. 

(Woodfall’s Landlord and Tenant ; 
Coote’s Landlord and Tenant.) 

TENANT AT SE FFKUANCE. 
[Estate. ] 

TENANT AT WITvT.. [Estate.] 

, TENANT FOR LIFE. [Estate.] 

TENANT FOR. YEARS. | Estate; 
Lease. ] 

TENANT IN FEE SEMPLE. [Es- 
tate.] 

TENAN'r IN TAIL. [Estate.] 

TEN ANT-RIG 11 r is tlie name for a 
species of customary estates ])eculiar to 
the nortliern parts of l''ngland, in winch 
border services jigainst ^Scotland were 
antiently perfornu'd before the political 
union of the countries. Tenant-right 
estates were holden of the lord of the 
manor by paynn*iJt of (icrtain customary 
rents and tlie render of the services above 
mentioned, are (h^seendilde from ancestor 
to heir according to a eusiomary mode 
differing in some respects from the rule 
of descent at common* law, and were not 
devisal)le by will eitliev directly or by 
means of a will and surrender to the use 
of the same, tbongh they are now made 
devisable by 1 V'ict. e. 2f), s. Although 
these estates a]>pear to have many inci- 
dents which do not properly belong to 
villeinage tenure or co[)yhold, not being 
holden at the will of the lord, or by copy 
of court roll, and being alienalde by deed 
and admittance thereon, it has been de- 
termined that they are not freehold, hut 
that they fall under the same geiuTal 
rules as copyhold estates. (Doe d. Reay 
V. Huntingdon, 4 East, 271.) 

TFiNDER. A lender is the offer to 
perform some act. In practice it gene- 
rally consists in an offer to pay money on 
behalf of a party indebted, or who has 
done some injury, to the creditor, or to the 
party injured. 

A tender to the amount of 40.s’. may be 
;ji silver ; but Ix'yond that amount it 
must be in gold, or in Bank of England 
payable to bt?arcr on demand for any 
fiiun above 51, (3 & 4 Wm. IV. c. (».) 


If a tender be made of a larger amoni, 
in silver, or in country bank-notes, ;,i)| 
no objection he taken at th(‘ time to th 
silver or notes, the objection to the tcndc, 
on that ground is waived, and tlie tc-ndtl 
is good to the amoniit to wliich it ii 
made. The money must be produo, 
and shown, or the ])ag or other tliiii. 
whieli contains it shown to tlie puriv 
whom it is intendeil to he given, uuliv 
this is dispensed Avith liy some derlun 
tion or act of the eivditoi*. This j; 
iiisistc(i upon with such strictness, tL; 
even thougli a party tell his civ'ditor tliai 
lie is about to pay liim so iinicli, and pi: 
his hand into his ]UH-ket to iirochu’e tie 
money, yet if the creditor leave the pn 
Sciiee* of the debtor before the nionei ; 

actually prodiiecil, no tender A\ill 

iicen made : hut if the creditor refn^e tj 
receive the money mentioned on 
ground lliat it is insufficient in aiiioiiii' 
the aetnal production of it is not, luvi.- 
savy to constitute a valid tender. Tb] 
oiler must he all.'^olute and witlioiit O" 
ditions. An offer of a larger aniei 
with a request of change ; an offer Mi(i» 
request of a ri'Ceipt, or on condition ll 
something shall lie done on tlie 
the creditor, arc not valid tenders; 1 
an offer of a larger sum ahsolulely "'i' 
out a demand of chang(‘ is good. A a 
der may he made either to the pni 
actually cntitleil to receive it, or t'> 
agent or servant authorised t*) recel\e 
or to a managing clerk ; and a tend 
will not he invaliilated even tlioui-b I 
fore it is made tlie creditor lias iiiit ■' 
matter into the hands of liis attornev jJ 
the managing eli'rk of the ereilitei' i 
fuses to receive it, and assigns tliat 
cumstaiiee as his nuason for doiig", •''C. 
the attorney write to the ilchlor deiua’i" 
ing tiio lnon^y, a tender ai’terA\ aids nrn 
to him or to his managing clerU is g 
unless at, tlie time wlien it is made lai 
disclahn authority to receive the mts’g 
A tender ought to he made on bebali ' 
the party from Avhom the money is < 
if the agent ajijHiiiited by him to 
the tender offer a larger sum tiiaa ' 
authorised to do, the tender will ‘i 
less he good for the full amount to ' 
the temler is made. , . 

If the defendant in an actioa ‘ 
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tender, he must state that he has always 
been ready to pay the money, and he must 
also pay it into court. The ctlect of the 
plea is to admit the existence of the con- 
tract or other tacts stated in the declara- 
tion wliich lorm the cause of action in 
the plaintiff. The plea iioes only in bar 
of damai^es. The plaintitf therefore in 
such case can never he nonsuited: hut if 
issue is taken on the mere fact whether 
or not the t<*nder has been made, and that 
fact is found for the defendant, it is a good 
defence to tlie action. 

Hy various ‘ tatntes, magistrates, officers 
of excise, tS:e.,are empowered, after no- 
tice of aelion to he brought against them, 
to tender anientls; and if tlie amount ten- 
dered is sufficient, the tender is a defence 
to the action. 

TENEMIONT, in its usual and popular 
acceptation, is applied only to houses am! 
other Imihlinps; hut in its original, pruper, 
and legal meaning it inchules everything 
of a permanent natnr(‘ that may be an ob- 
ject of t(*nnri', or may be iield in tiie legal 
sense, wlietlier corporeal or incorporeal. 
It is sonnMiines ajiplied in a more confined 
sense to objects of feudal tenure ; in ge- 
neral, however, it inebules not only laiul, 
but every nu)di!iealu)n of right concern- 
ing it. 'rims the word Eihenim tene- 
mentum/’ iVan.k-tenement, or freehold, m 
applioai>le not oiily to lands and other 
solid v’jects, but also to offices, rents, 
commons, and the like, j EsTA'no, Ti:- 
Num:. I (Ilarg., Co. T-itt., ir>4,a. ii. 7.) 

TICN'IMIS are tin tenth part of the 
yearly value of all (‘cclesiasTical livings. 
'rii<‘y were formerly ehiimcd by the pope ; 
and his claim was sanctioned, in this 
country, by an ordinance in the 20tli 
year of Edward T., when a valuation of all 
livings was made, in order tliat the pope 
flight know the amount' of his revenue 
from this source. The possessions after- 
^yards acipiired by th<‘ chnreh were not 
hable to tju* payment of tenths tw the pope, 
as all livings continued to be charged ac- 
cording to that valuation. (Coke, 'J I/ist., 
h27.) VVhen the authority of tlie pope 
extinguished at tite Reformatio:i, 

lenry Vll[. transf rr’d the revenue 
arising from tenths to ♦he crown, and had 
^'^iaatiou of all the livings, as to 
the tenth of their true yearly value 


at that time. (30 Hen. VIH. c. 3, s. 
9-11.) Ry royal grants under 1 Eliz. c. 
19, s. 2, the Arehhishop of Canterbury 
and the lii.shop of London were exempted 
from tenths, and were* also authorised to 
receive the tenths of several henetices as 
a compensation for certain estates which 
w^erc alienated from their sees. Ry the 
0 Anne, e. 24, all henefices were dis- 
charged from the i)aym(mt of hmths 
which, at that tiim*, were under the aii- 
mial value of 50/., except, lliose of which 
the tenths had previously been granted 
by the erowni to other parties. There are 
also some other special exemptions. At 
the present time, out of lo,49S benefices, 
w'ith and without cure* of souls, there are 
4898 which remain lial>le to tenths. 
( /V//7. AVp. First-Friiils and leutha, 
1837, No. 384.) Queen Anne gave up 
the revenue arising from tenths, as well 
as from first-fruits, which had been en- 
joyed by her predecessors since the Re- 
formation, aiul by act 2 and 3 of her 
reign, c. 11, assigned it to the anginenta- 
tioiiof pooiTivings: for which jiurpose she 
erected a corporation by letters ])ateiit in 
1704 to administer the funds, called the 
(xovernors of (^ueeii Anne's Romity. This 
act declared that episco|)al sees and liv- 
ings not exempted should continue to pay 
in such rates and proportions only as 
heretofore, or according to the valuation 
of Henry VI 11., eoinmonly know'ii as 
llie King’s Rooks.’* Tenths under tlie 
act 1 Viet. c. 20, are collected by the 
Treasurer of the (Governors of Queen 
Anne’s Ronnty. Paynu ut is enforced by 
ICxchequer process, when not duly made, 
and the treasurer is required to give no- 
tice of arrears w ithin one montli after the 
proper time of payment. In ease of a 
iiving being vacated, tlie K.\che(|m r is 
enipow’cred by act 20 Hen. V'lJI. e. 3, 

IS, t«) recover arrt'ars of tenths, not only 
from the executors and atlininistrators, 
but also from the successor of the last in- 
cumbent. (2 Rum’s Fcriesiastical Latr, 
9th ed., pp. 2 73-295. ) [ Ron kfiok ; Eirst- 
Khuits.] 

TENURE. The general nature of 
tenuri’ and its origin and history in Eng- 
land are explained in the article Eeudai. 
Law. A few remarks may be made 
here oii tenure as at present existing by 
3 F 2 
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the law of England, for which purpose a 
short recapitulation is necessary. 

All land was and is held of the king 
either mediately or immediately. All 
tenures were distribnta])le under two 
general heads, according as the services 
were free or base; and consequently 
there w'as the general division of tenures 
into Frank-tenement or free-holding, and 
Villeinage. The act of Charles II. (12 
Car. II. c. 24) abolished military ten- 
ures, which Mere one kind of free ser- 
vices, and changed them into the other 
species of free services, namely free and 
common socage. 'I’hns one tenure in 
socage was established for all lands held 
by a free tenure, which comprehended all 
lands held of the king or others, and all 
tenures except tenures in frankalnioigne, 
copyhold, and the honorary services of 
grand-serjeanty ; and it was enacbnl by 
the same act tliat all tenures w'hicli .should 
be created by the king in future, should 
be in free and common socage. It is par- 
ticularly provided in the act wdiich abo- 
lishes military tenures, that it shall not 
alter or eiiange any tenure by copy of 
court-roll, or any services incident thereto, 
nor take away the honorary services of 
grand-serjeanty, other than charges inci- 
dent to tenure by knight.s’ service. 

Thus it appears that tenure is still a 
fundamental principle of the law relating 
to land in England. 

All land in hhiglaiid which is in the 
hands of any layman is held of .some 
lord, to mIioiu tlie liolder or tenant owes 
.some service. It is by doing this .service 
that the tenant is entitled to hold the 
land : his duty is a service, and the right 
of tlie lord is a Seigiiory. The word 
tenure compndiends the notion of this 
duty and of this right, and also tlie land 
in respect of which tlie duty is due; the 
land is a 7Viieuient. As already ob- 
served, all land is held eitlier mediately 
or immediately of the king; and ulti- 
mately all land is held of the king. He. 
who is the owner of land in fee simple, 
which is the largest estate that a man 
can have in land, i.s not iihsolute owner: 
be owes services in respect of his fee (or 
tiefj, {iml the .seignory of the lord always 
suljsists. This seignory is now of les.s 
value than it was, but still it subsists. 


The nature of the old feud w^as this : 
tenant had the use of the hind, hut 
ownership remained in the lord ; 
this is still the case. The ow ner of a 
has ill fact a more profitable estate < 
he once liad; hut he .still owes servi 
fealty at least, and tlie ownership of 
land is really in the lord and ultima 
in the king. For all practical pnrp 
the owner’s power of enjoyment i, 
eomph‘te as if liis laud were allodial; 
the eircumstaiice of its not being alio 
has .several important practical eo 
queiiees. 

Noland in l-aigland can he witliou 
ow'iier. If the last owner of the fee 
died wnthoiit lieirs, and without di.^po 
of his fee by will, the lord takes the 1 
by virtue of his seignory. If laiK 
aliened to a person who has a eapin it 
acquire but not to hold land in Engl: 
the king takes ♦he land; this happen 
the ea.se of lands being sold to an al 
If a man commits treason, liis freel 
lands are liable to be forfeited to the k 
and liis copyhold estates to the lor 
the manor, in the form and under 
limitations and conditions explains 
I.«\\v, CiUMTNAL, p. KS.’k If a mane 
mits a felony, his freehold and eopyl 
lands are subject to forfeiture in 
manner stated in Law, Cki.mtsal, p. 
These forfeitures are consequences 
tenure. 

The case of church lands semns Sv) 
thing peculiar. They are held by ten 
thougli no temporal services are • 
'riiis is the tenure in frankalinoi^ 
which is explained under Fkank 

MOUiNE. 

Tenure in frankalmoigno is now 
actly what it was before the 12tli 
Charles II. was passed. Church k 
tJimi, whicli are held in frankahnoi^ 
owe no temporal service.s, but tliey 
.spiritual service's, and the lord of 
they arc held must he con.Mdered ' 
OM'uer. And this conclusion is consist' 
with and part of the hnv of teniin'. 
which no land in England is ever witk 
ail owner. Church land dilVers ii' 
land held by laymen in this, tlrtt 
beneficial owii(*r.ship can never re^ci 
the lord, for all spiritual persons 
the nature of cor|)orations, and via* 
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parson dies, the corporation sole (as he is 
teiineil hy an odd contradictroii in terms) 
is not extinct, and it is the d»ity and riglit 
[)f some delinite person to name a succes- 
sor. It is stated by Ulackstone (i. 470) 
tliat“thelaw lias wisely ordained that 
Llie parson, qiuttcniis parson, shall never 
he any more than the king, hy making 
[lini and his suec(‘ssors a corporation ; l»y 
which means all the original rights of the 
parsonage are preserved entire to the 
siicct'ssor : lor the present inciimheiit and 
his predecessors who lived S(‘ven centuries 
ago, are in law one and the same jierson.” 
Rut notwithstanding this ingenious at- 
tempt to make one man, together with 
others not ascertained, a, corporation, 
w'hieli term means one juristical person 
composed of more than one natural 
person, the difliieiilty really is, that when 
a parson dies, there is no person who lias 
a legal ownership of the land until a suc- 
cessor is appointed, if lilaekstone’s theory 
is true. 4'lie comparison of t.lu‘ case of a 
parson witli that of the king is unapt, for 
the suocessor to a deceased king is ascer- 
tained by the death of his pre<leeessor ; 
hilt the successor of a parson is generally 
ascertained hy the will of some other 
person being exercised, and till the per- 
son entitled to appoint a parson has 
named one, and he has been duly iiisti- 
tuied, the lands of the ehureh have no 
legal o,. aer, unless the lord is the owner. 
This seigiiory may be w’orth nothing, hut 
it still exists. The ditlicvdty may indeed 
he solved without the supposition of a 
seignory still existing, and in the fidlow'- 
mg manner. There is succession in the 


case of one parson sueeeeding another, 
tor which the notion of a corporation is 
not necessai'y. 'Phe iiOtion of succession 
IS tliis : the right whieli is the object ol 
the succession, eoiitinnes the same; the 
that is the person, changes. In 
order to constitute stiict succession, the 
oew ownership or right must begin at the 
toomeiu when the former ceases, and the 
a T is derived from 

ml lounded on a former ownership oi 

tim ^ succussion Ic 

suor. licir-at-law 

of a to real propv rty. In tfie ease 
his '"'iion a new one is appointed, 

^ght by a fiction at law cominena’s 


at the time wdien his predecessor’s right 
ceased, though an interval has elapsed 
hetweeii the time of his predecessor’s 
death and his own a})pointment ; and this 
was the doctrine whieh the Romans 
applied to the ease of a heres who did not 
take possession of the hereditas till some 
time alter the death of the l(‘stator or 
intestate. This subject is diseussed hy 
Savigny, /// dcs Rowisrhn) JU'chfs, 
&e., vol. iii. When then the parson dies, 
the freehold may, according to this doc- 
trine, be considered to he in abeyance till 
the appointment of his successiir, one of 
the few instances in the English law in 
which it is said that a freehold estate can 
be in abeyance. 

No soignory, in the sense above ex- 
plained, can now he created except hy 
the king. It was enacted l>y the statute 
Quia Emptores {18 Edw. 1. c. 1), that all 
feotlinents of land in fee simple must he 
so made that thefeollee must hold of the 
chief, that is, the immediate lord of the 
aliening tenant, hy the same services hy 
which the tenant held. All seignories 
exist now w hich existed at the time when 
the statute of Quia Emptores w as passed. 
A lord may release the services to a 
tenant ; hut it would he eonsisti-nt that the 
king could not release the sevNices due to 
him, for if that were the ease land might 
]>eeome allodial, and on the death of a 
person without heirs there might he land 
w ithout an ow'ner, whieli is inconsistent 
with the fuiuhimeutal principle^ of law 
relating to English land. Still it is 
said that the king can release to his 
tenant all services, and yet that the tenant 
holds of him. Ry this assumption of a 
still subsisting tenure the c()nse(]uence 
above mentioned is avoided. 

Tenure of an imperfect kind may he 
created at present. V\'lierevei’ a particu- 
lar estate is createil, it is held of the 
reversioner by an imperfect tenure : this 
is the common case of landlord and 
tenant. Ifnorentor other services are 
reserved from the tenant of the particular 
estate for life or years, the tenure is by 
fealty only, and* he may be required 
to take the oath of fealty. Rut the right 
of the reversioner to whom services are 
due is solely incident to the reversion, 
and is .realed at the same time with it. 
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The perfect tenure originated in the pure 
feudal system, in which the seigiiory of 
the lord was the legal ownci-ship of the 
land, and the tenant owed his services for 
the enjoyment of it. The only perfect 
tenure now existing is Socage tenure, the 
services of which are certain, and con* 
sist, besides fealty, of some certain annual 
rent. [SocAGK.J 

Tlie right of wardship was one of the 
incidents to military tenures. The lord 
had a right to the wardship of his infant 
tenant until he was twenty-one years of 
age ; and this right was in many respects 
prejudicial to llie interests of the heir. 
This riglit was abolished witli tiie aboli- 
tion of military tenures. The right of 
guardianship to an inlhut tenant in socage 
only continues to thi^ age of lourteen; 
but the act of Charles II. (I’J, e. 24 ; 
gave a fatlier power by deed or will, 
executed as the statute prescribes, to 
appoint a guardian to any of his cliildren 
till their lull age of twenty-one, or for 
any less time. (See I Viet. c. 2(5.) The 
guardian in soeage was the next of kin 
to the lieir, anil he was chosen from that 
line, whether paternal or maternal, IVom 
whicii the lands had not deseeiulod to 
the lieir, and conseipiently siu h guardian 
could never he the Jieii* of the iiilaiit. 
This wardshi{) then had no relation to 
tenure. 

If the services tlue in n-speel (»f a per- 
fect tenure are not rendiM'ed hy the tenant 
to the lord, he may distrain, that is take 
any eliattel.s that are on th<! land in re- 
spi'Ct of which the s rviees are due; and 
an imperfect tenure s<i far reseinhles a 
perfect one, that a reversioner can tlis- 
traiii I'or tlie .services due from the tenant 
of the particular estate. 

A right still incident to a seigiiory such 
as a subject may ha\e is that of escheat, 
which liappeij.s when the tenant in fee 
.simple dies w'itiioiit leaving any heir to 
the land, and without Jiaving incurred 
any forfeiture to the crown, as for 
treason. Such a right exists by virtue of 
a seigiiory created before the statute of | 
Qma Eniptores. It has bi.'en observed 
that the ucTiisition by esclieat is not a 
pundiase, bec ause the e.schcated land de- 
scends uy tht.‘ seignory would have de- 
scended. Eorfeiture if another right 


incident to a seignory, and it may happen 
in consequence of any act hy which the 
tenant breaks his fidelity (fealty) to his 
lord of whom lie holds. It therefore 
extends to other cases than treason and 
felony. This subject is explained under 
FoKFKrri'RK, ami Ti:nant and Land- 
i.oHD. When lands are fnrhited to 
the king for treji.son, or to tiie lord for 
felony, the tenure is extingnislu d ; aii«l 
generally, in whatever way lands come 
to the king or lord, the tenure is of 
lu'cessitv extinguislied. If lands escheat 
to llie King, he may grant tliem aeain in 
fee simple. 

'I’he ijaturt‘ of tenure will ht* better 
understood by I’onsniting tlie following 
articles; (hn'vnoj.D; Fki dai. Svstk.m; 
Mvnou; liKNT. 

} 'I'EK’M. 'Mu* law 'I’eniis are those 

' ])oiti<>ns of the yi’ur during whiidi tlie 
courts ofeonnuon law sit for the despateli 
of Imsiness. 'I’ln y are four in nnniher, 
and are calleil Hil ary 'I'ci iii, Faster renii, 
'i'rinity 'I’erin. lunl Miehaelnins 4’< nn: 
tliey take their names from tliose festivals 
of the t'hureh wliieli inimealiately jire- 
cede the coninnnu'ement of each. Va- 
rious acts of parliament luiNe hceii jiassed 
relative to the regulation ('f ilie 'I'aTins. 
'J'he statute whieli now detenniius them 
is tin* 11 (»eo, 1 \\ ] Win. i\ . c. 

amen<le<l by I Wm. I\’. e. •'<, whii ii en- 
acts that Hilary 'I’erm shall begin on die 
lltli and end on the -Hst of .lamiary; 
Faster begin on tlie lath of .\]>iil and end 
on tlieSlh <»f May; Trinity begin on tin* 
•J2nd of May ami end on the !2th of 
.June; Miciiaelmas begin on the 2 nd and 
end on the 2.at]i of Novemhi r. Monday 
IS ill all cases substituted for Sinulay when 
the lirst day' of Term falls on Siiiid:>y- 
During Term four judges sit in cacli 
court, and are occupied in (h eiding 
matters of Jaw only, without the interven- 
tion of a jury. The fifth jmlp^‘ J 
court sometimes sit.s alone to (h terniine 
matters of smaller importance or to 
try causes at Nisi Frius. 1>.V tlu' sta- 
tute 1 2 Viet. c. .U', tin* courts /)t 

coiniiion law arc empowered. 
tug notice, to liold sittings out of 
for the purpose of , i !>*?- 

hufiiiic.s8 then pending ami undceiue 
fore them. These sittings are coudutic 
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in the same manner us those during the j 
Term, except tliat no l)usiness is 
introciueed. The period during which ! 
they luive the power to do this is re- 
stricted to “such times as are now by 
law appointed lor holding sittings at 
Nisi Prills in [.ondon and Westminster.” 
These times are appointed by I Win. IV. 
c. 70, s. 7, and consist of *• not more than 
twenty -four days, exclusive of Sundays, 
after any Hilary, Trinity, and Michael- j 
nuis Term, not more than six days, ex- ! 
elusivi* (d* SuikUins, after any Easter | 
'iVnn, to he n‘eki)ned eonsecutively after j 
Mieli 'I'* !’!!!*-." 'Tile jinlgt's are also em- 
powered l>y the same si-etiou to appoint 
Mieli day or days as they shall think tit 
tor any trial at liar Hhat is, a trial hefore 
four judges of tlie court and the time so 
appointt'd. if in vaeation, is for the pur- 
po.ses of tin* trial to he deemed a part of 
the jiree«‘(ling 'i’enn. 

'I'liere is also a jirovisiiiu which enahles 
llu* jiuiges. witli the consent of the par- 
ti*'", to appoint any time not within l!ie 
twenty-four days for the trial of any 
cause at Nisi Prius. Tlie sittings during 
these twenty-four and six days are called 
■ the sittings after 'I’erm, and are held for 
the trials (*f eansi's at Nisi Prius for 
hoiuion and Westminster, which places 
do not firm part of any of the circuits. 
Sittings at Nisi Prius are also held for 
tile same |.urj)ose hefore single judges 
during renu time, but uo special jury 
cases are taken within the 'Verm. (Spel- 
iiiau, Of the Terms; tlPl ickstoue's Com.y 
275.) 

term of years signifies the es- 
tate and interest wliieh pass to the person 
h> whom an estate for years is granted by 
the owner of the fee. [ 1 .state,] 
TEHIHER, from the French word 
land-hook, a register or survey 
<>tlaiiils. 'Those best known in this eoim- 
h’y are the ecclesiastical terriers made 
Jjnder the provisions of the 87th canon. 

hey consist of a detail of the temporal 
possessions of the church in the parish. 
tu‘y ought to be signed by the T»arson, 
{[ sometimes also signed by the. 
f- ^ hiid some of the substaii- 

^ '^^oj'hitauts of the parish. Their 
LoiV custody is the bishop’s or 

‘deacon’s registry . a copy also is fre- 


quently placed in the parish chest. If a 
terrier is proved to be produced from the 
proper custody, and therefore may be pre- 
sumed to Ixj genuine, it is in all instances 
evidence against the parson. In those 
instances where it has been signed by 
churchwardens elected by the parish or 
by the iiihahitants, it is also evidence 
against the inhabitants generally; even 
against those oeciijiying lands other than 
tlie lands occupied by the inhabitants w’ho 
signed it. 'I'he questions in respect of 
which a terrier is generally employed as 
evidence are those relating to the glebe, 
tithes, a modus, 8cc. (Slarkie, On Evi- 
dence. } 

'TEST A(Tr. fl^sTAm.isiiED C hurch;. 

I N'oNroNiOUMITV.] 

testament. [Will.] 

'TESTE OP A WRIT. [AVrit.] 
TESTIMONY. [Evidence.] 

TI li'EV'T l\ E. Refore tlie reign of Eli- 
zabeth theatrical representations appear 
to have luvn subject to no h*gal restraint 
beyond the liability of tho.se who con- 
ducted them to the vagrant laws. 

Rut, althougli pla)ors, as such, were 
subject to no general legal ivstrietions, it 
is prokihle that tlu> practice of granting 
licences from the crown to such persons 
prevailed as early as tlu‘ reign of Henry 
VI 11. The earliest theatrical licence 
from the crown now extant is that 
granted by Queen Elizabeth, in 1571, to 
.lames Ikirbage and four other persons, 
“ servants to the Karl of Leicester, ” which 
contains a ]>roviso that tlic performances 
thereby authorized, before they are pub- 
licly represented, shall he seen and al- 
lowed by the queim's ma.ster of tlie revels ; 
a stipulation analogous to the licence of 
tlie lord ehamhei’lain under the Licensing 
Act at tlu* present day. 'These licences 
from the erow’u were originally nothing 
more than authorities to itinerate, which 
c.xcmptcd strolling playeus from being 
molested by proceedings takiui under the 
laws t)r prochiinatious against vagrants, 
and also snpersedt'd the necessity of 
licences from local magistrates. 

Although theatrical representations 
heeame much more general in the reigns 
of James 1. and Charles L, no laws were 
enacted for their regulation, with the 
exception of the slat. 1 Car. I. c. 1, wliich 
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suppressed the perfornianaoof “ interludes 
and common plays *' dpon the Loiti’s Day. 
An ordinance of the Long Parliament, in 
1648, was directed .to the suppression of 
all stage-plays and interludes, but though 
occasionally enforced with much rigour, 
it failed to abolish these entertainments. 
The stat. 12 Ann. stat. 2, c. 23, in general 
terms, classed players of interludes as 
rogues and vagabonds ; but tlie stat. 10 
Geo. II.,c. 28, s. 1, expounded the former 
statute, by enacting that “ every person, 
who should for hire, gain, or reward, act, 
represent, or perform any play or other 
entertainment of the stage, or any part 
therein, if he shall not liave any legal 
settlement where the offence should he 
committed, without authority by patent 
from the hing, or licence from the lord 
chamberlain, should he deemed a rogue 
and vagabond within the stat. 12 Ann.” 
This provision is now repealed by the stat. 
5 Geo. IV, c. 83, and players as such, 
whether stationary or itinerant, are, at 
the present day, not amenable to tlie law 
as rogues and vagabonds, lly the 2nd 
section of the above statute, li» (ieo. II. 
C. 28, which, with the exceptions ju.st 
mentioned, is still in full operation, and 
forms the law of the metropolitan thea- 
tres, it is enacted generally, that “every 
person who shall, without a patent or 
licence, act or perform any entertainment 
of the stage for hire, gain, or reward, 
%liall forfeit the sum of 50/.” lly the .‘trd 
section it is declared, that “ no ])erson 
.shall for hire, gain, or reward act, per- 
form, or repre.seiit any new interlude, 
ti‘agedy, comedy, opera, play, farce, or 
other entertainment of the stage, or any 
parts therein ; or any new a<*t, scene, or 
other part added to any old interlude*, 
tragedy, comedy, opera, play, farce, or 
other eutertiiinmeiit of the stage, or any 
new prologue or epilogue, unless a true 
copy thereof he sent to the lord cham- 
berlain of the king’s household for the 
time being, fourteen days at the lea.st l)efore 
the acting, representing, or i>erforining 
thereof, toff^ther with an account of the 
play-house or place where the same shall 
be, and the time when the .same i.s first in- 
tended to be first acted, represented, or 
performed, signed by the muster or ma- 
nager.” I'he 4th section authorizes the 


lord chamberlain to prohibit the perform- 
ance of any theatrical entertainment, and 
subjects the persons infringing this pro- 
hibition to a penalty of .50/., and the for- 
feiture of their patent or licence. Tlu* 
5th section provides that “ no person 
shall be authorized by patent from the 
crown, or licence from the lord chamber- 
lain, to act, represent, or perform for hire 
or reward, any interlude, tragedy, come- 
dy, opera, play, farce, or other entertain- 
ment of the stage, in any part of Great 
llritain, except in the city of Westminster 
and w’ithin the liberties thereof, and in 
such places w here the king shall person- 
ally reside, and during such resifleme 
only.” The 7th section enacts, that “ it 
any interlude, tragedy, comedy, opera, 
play, farce, or other entertainment of the 
stage, or any act, scene, or part tliereof, 
shall l)e acted, re[)resented, or pel formed 
in any house or place when* wine, ale, 
beer, or other Ijfpiors shall he ‘-•old or 
retailed, the .vame shall be dei tned to he 
acted, represmjted, and perform' ‘d for 
gain, hire, and reward.” W ithin a few 
}ears after tlie jiassing of this a<-t of par- 
liament, the clause which restrieted the 
power of grunting patents liy th.e crown 
to theatres w’ithin the city of W estniin- 
ster and places of ro}ul residence, was 
found to be productive of inconvenience; 
and special nets of parliament were passed, 
which e.vempted several large towns, in 
which such entertainments were desired, 
from (he operation of that clause, and 
authorized the king to grant letters for 
establishing theatres in such places. In- 
stances of statutes of this kind oeeiir 
with respect to Bath, in stat. 8 Geo. III. 
c. lo; with respect to Idverpool, in the 
stat. 11 Geo. III. c. 16: and with rc.*ptct 
to Bri.stol, in tlu* stat. 18 (ieo. Ill e. 

A further relaxation of the rule c^^ta- 
hlished by the stat. 10 Geo. II. c. 28, 
the regulation of theatrical performances 
was effected by the statute 28 Geo. HI. 
c. 30, in favour of places which coidd not 
he expc*cte<l to hear the expense ol a 
cial act of parliament, ily 
statute, the justic(*s of the pt*ace at gene- 
nil or (|uarter sessions are authorized 
license the performance of any such tra- 
gedies, commies, interludes, operas, pia> * 

or farces bb are represented at the pa 



THEATRE. 


[ 809 TITHES. 

or licensed theatres in Westminster, or as TIM13EU TRADE. [Tax, Taxa- 
have been submitted to the Lord Cham- tion.] 
l)erlaiii, at any place within their juris- TIN TRADE. [Minf:s.] 

diction not within 20 miles of London, TITHES are the tenth part of the in- 

Westminster, or Edinburgh, or 8 miles crease yearly arising and renewing from 
of any patent or licensed theatre, or 10 the profits of lands, the stock upon lands, 
miles of the king’s residence, or 14 miles and the personal industry of the inhabit- 
of either of the universities of Oxford or ants, and are ofteriiigs payable to the 
Cambridge, or 2 miles of the outward ;:hurch, by law. Under the Jewish sys- 
limits of any place having peculiar juris- tern, the tenth part of the yearly increase 
diction. of their goods was due to the priests. 

The penalties imposed by the stat. 10 (Numbers xviii. 21 ; !)eut. xiv. 22 ; 
Geo. 11. c. 2S, being found in practice Levil. xxvii. .'10, .32.) 
insufficient to prevent the jK*rformance of In the earliest ages of the Christian 
tlieairieal ent(*rt:iinmeiits without licence, church, ollerings were made by its mem- 
aud great evils being alleged to follow ’)ers at the altar, at collections, and in 
from the resort of the lower orders in Lon- )ther wa} s ; and such payments were en- 
don to such entertainments, the legislature, joined by decrees of the church, and 
in the year 1839, gave additional powers >anetioned by general usage. For many 
to the metropolitan police for their preven- centuries, however, they were voluntary, 
tion. Ry tin* 4f;tli section of the stat. 2 Hut when tlie church had increased in 
iS: 3 Viet. c. 4 7, “the eommissioiuTs of power, and began to number amongst its 
police are empowered to authorize a su- uembers many who adhered to it because 
perinteudont, with such constables as he t was the prevailing religion, it was 
may think iieeosary, to enter into any found necessary to enforce certain fixed 
Jiouse or room, kept or used within the •ontrihutions for the support of the mi- 
inetrop(ditaii police district for stage nsters of religion. 'I’lie church relied 
plays or dramatic ontertaininents, into upon the example of the Jews, and 
which admission is obtained by pa) ment claimed a tenth. Meauwhile, the con- 
of money, and wliich is not a licensed rersioii of temporal princes to Christian- 
theatre, and to take into custody all per- ;ty, and their zeal in favour of their new 
:ons who shall be found therein without faith, enabled the church to obtain the 
lawful excuse.’’ The same clause enacts .•uactment ttf laws to compel the payment 
that*‘e.v\ry person keeping, using, or )f tithes. In England, the first instance 
knowingly letting any house or other >f a law for the ofiering of tithes was 
tenement for tlie jmrpos'* of being used as that of Ofl'a, king of Mercia, towards 
an unlicensed theatre, ^hall he liable to a the end of the eighth century. He first 
penally of 21)/., or, in the discretion of gave the church a civil right in tithes, 
the magistrate, may 1 k» committed to the and enabled (lie clergy to recover them 
House of (k)rreetioii, with or without as their legal due. The law of Ofi’a was 
bard labour, for two calendar months; at a later period extended to the whole of 
and every person performing or being England by King Ethelwulph. (Prideaux, 
therein without lawful excuse shall Ihj On Tithes, l(;7.) 

liable to a. penalty of forty shillings.” At first, though every man was obliged 

The 3 & 4 VVm. IV. e. !,*>, and to pay tithes, the particular church or 
subsequent acts, regulate property in monastery to wliich they should be paid 
dramatic compositions. [CorYUJGiiT, p. appears to have been left to his own op- 

tion. In the year 12(K), however. Pope 

niEFT. [Law, CniMiNAL.] . Innocent 111. directed a decretal epistle 

rilKODOSI AN CODE. [(.'oNSi'i- to the archbishop of raiiterbiiry, in wdiich 

Roman, p. r,21. 1 " he enjoined the payment of tithes to the 

THIRTY-NINE AliTiCLES, [I^sta- piu’sons of the respective parishes. This 
CiiuuCH.j parochial appropriation of tithes has 

threatening LETTERS. [Law, ever since been the law of England. 
uriminal, p. 194.] (Coke» 2 Inst., C41.) 
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The tithes thus payable were of three 
kinds — pradialj mi.redf atul personal. 
Frcedial tithes are such as arise immedi- 
ately from the ground, as grain of all 
sorts, fruits, and herbs. MLn-d tithes 
arise from things nourished by tlie earth, 
as colts, calves, pigs, lambs, chickens, 
milk, cheese, and eggs. Personal tithes 
are paid from the profits arising from the 
labour and industry of men engaged in 
trades or other occupations; being the 
tenth part of the clear gain, after deduct- 
ing all charges. (Watson, On Tithes^ e. 
4y.) It is sometimes stated that personal 
tithes seem to have been generally <‘om- 
muted for the more moderate trii)ute of 
Easter OlYerings ; unless in fishing-towns, 
or otlier places where peculiar eircnni- 
stances have caused a continuance of the 
j)rimitive usages. (Hurton, < 'onipend. of' 
the Law if Ileal Pritperltp § 1 1 7 .‘{. ) 

Tithes are further divided into ijreat 
and small. The great titties consist of 
corn, hay, wood, c'tc. ; the small tithes 
consist of the pnedial tithes of other 
kinds, together with mixed and personal 
tithes. I'his distinction is arbitrary, and 
not dependent upon the relative value <4* 
the difiereiit kinds of tithe within a jiar- 
ticular parish. Potatoes, for instance, 
grown in fields, have been adjirlged to 
be small tithes, in whatever quantities 
planted (Smith v. Wyatt, 2 Atk., .'ItU), 
while corn and hay intlie smallest portions 
still contimie to he treated as g^reat titlu's. 
The distinction is of material conscqncmv, 
as great tithes belong, of right, to the 
rector of the parisli, and small tithes to 
the vicar. 

Xo tithes arc paid for quarries or 
mines, because their products are not tin* 
iuerease, hut are part of the substance 
of the earth. There may, however, he 
tithes of minerals by eu.stoin. Xeiiher 
are houses, considered separately from 
the soil, chargeable, as having no annual 
increase. Py the common law of Eng- 
land no tithe is due for wild animals 
such as fish, game, &,c . ; hut there are 
local customs by which tithe has Ixjcu 
paid from sueli things from time inime- 
moriiil, and iu those places such ciLstoiii- | 
ary tithes may be exacted, 'ratiie ani- 1 
inais, k».pt for pleasure or curiosity, are 
aUo exe mpt from tithes. 


Tithes were originally paid in kind, 
that is, the tenth wheat-sheaf, the tenth 
lamb or pig, as the ease might be, Ixs 
longed to the parson of the parish as his 
tithe, 'riie ineouvenienee and vexation 
of such a mode of payment are obvious, 
but no attempt had been made in this 
country, till very recently, to introduce 
a general improvement in the mode of 
collection. 'Phe inconvenience of paying 
tithes in kiinl must long since* liave been 
felt, and certain modes of obviating it 
were oecasionally practised, .Sometimes 
the owner of land would enter into a 
composition witli tlie parson or vicar, 
with the consent of the ordinary and the 
patron of the living, by wliich certain 
land should be altogether discharged from 
tithes, on eonveying otlier land for the use 
of the eiiureh, or making compensation. 
In other words, the ow ner of the land pur- 
chased an exiunption from tithes. Such 
arrangements betw'Oen lanilow ners and the 
ehureh were recognised by law ; hut it was 
found that they were often injurious to the 
clmiTh by reason of an insulliinent value 
being given for the tithes, 'riieaetsl Eli- 
zabeth, c. ID, and l.“> KlizaluUh, e. Ic. were 
accordingly jiassed, whieli disabled arch- 
hisluips, hislioj)S, colleges, deans, eliapters, 
hospitals, parsons, and vicars, from mak- 
ing any alienation of their {)rop rty fora 
longer term than tw<‘ut} -oiii* >i*ars or 
tiiree lives. In order to estahlisli an ex- 
emption from tithes on the groimd of a 
real composition, it isthi n-fi . 
to show that such composition had l>eeii 
(‘iitered into hefon* the statutes of h'liza- 
beth. .Since that tinu* compositions have 
rarely Ikmui made, except nnih r the au- 
thority of private acts of parliameiit. 

Another method of avoiding the j'ay- 
inent of tithes iu kind was by .i modus 
detfmandiy commonly called a modus. 
'I’hi.s consists of any custom in a parti- 
cular place, by wbieli llu‘ ordir.ary 
mode of collecting titlies has been super- 
seded by some special manner ot tithing. 
In some parishes the custom has pre- 
vailed, time out of mind, of paying u 
tain sum of money annually for every acie 
of laud, in lieu of tithes. In otliei’s, a 
smaller quantity of produce is 
the residue is made up iu labour, as eve y 
12th sheaf of wheat instead of the 
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hut to 1^0 housed or threshed by the 
Uthe-iniy**!’. 

A largo i)ortion of the laud of Eng- 
hiiul and Wales is tithe-free from various 
causes. Some has been exempted under 
real eompnsitioii, as already ex])lained, 
and some by prescription, which sup- 
poses a composition to have been for- 
merly made, 'riie most fre([uent ground 
of cxiMoptitui is that the laud once be- 
longed to a religious house, and was there- 
fore discharged in followiiiginanner: — All 
abbots, priors, ami other lieads of religious 
iioiises, originally paid tithes from the 
lands heloiiging to tliem, until Pope 
Paschal 11. exempted all spiritual persons 
from paving tithes of lands whieh were 
in tbeir own hands. 'Phis general dis- 
charge contiimed till the time of King 
Henry II., when Pope Adiian IV. re- 
slraiiiVd it to the three religious orders of 
I’i'teroians, 'Pemplars, and llosjntalers, 
1() whom Pope liuioeent 111. added the 
PiM'inonslratmises. These four orders, 
(<n aecoiwit of their exemption, Avere 
commonly called the privileged orders. 
The Pomieil of Lateraii, in IlMT), further 
i'cstrained this t'xeinptiou to lands in the 
occupati(»n of those ndig'ous orders of 
whieh they were in possession before that 
council, liiills were, however, obtained 
for discharging pa.'ticniar monasteries 
from the onymeut of titln's, which would 
not otherwi.se have been exempt; by 
which means iiiueli land has beeti ever 
since tithe-free. Another niodt* by whieh 
lands belonging t<» religious hoimes be- 
came not lialilc to the payment of titnes 
was tlmt of unitj! i>f possession; as 
where the i..,.ds and the rectory I clonged 
to the same <‘stablislim»Mit, which would 


tithe and the property in many rectories 
are vested in laymen. IMaiiy monas- 
teries had previously been dis.solved by 
act of parliament, Imt as no such clause 
as that contained in tlie .‘>1 Hen. VIII. 
had been introduced into other acts, the 
lands of the monasteries dissolved by 
them became chargeable w ith tithes. 

We have stated enough concerning the 
nature of tithes and the various circum- 
stances atfecting them, to sh.ow liow com- 
f)licated nm.^t be tlie laws, and how en- 
tangled the interests of different parties 
who had to pay or to receive them. Tlie 
payment of titlies in kind has been a 
cause of constant dispute between cler- 
gymen and their parisliioners. With the 
he^t intentions on both sides, the very' 
nature of titlies is such, tliat donlits and 
dilhculties must arise between them ; and 
even where there is no doubt, the form and 
principle of payment are odious and dis- 
couraging. Tlie hardships and injustice 
of tithes upon the agriculturist are Avell 
described by Dr. Pa ley : — .Agriculture 
is discouraged by every constitution of 
landed property which h‘ts in those Avho 
huAc no concern in tlie improvement to a 
participi^itai of the profit ; of all institu- 
tions whieh are in this way adverse to 
cultivation ami improvement, none is so 
noxious as that of tithes. A ehiimant 
liere enters into the produce who con- 
tributed no assistance wliatever to the 
product itm. When years perhaps of care^ 
and toil have matured an improvement,- 
when the husbandman sees new crops 
ripening to his skill and indu.stry ; the 
moment he is n'ady to put his sickle to 
the grain, he finds himself eoinpelled 
to divide his harve.st with a stranger.*’ 


not, of course, j^ay tithes lo it.self. Yet {Moral am! rolilicnl r/iilosopliy^ohiiptcv 
jbe lands were not absolutely discharged xii.) 

by this unity of possession, for, upon any If tithes then be in principle an inju- 
disuniou^ tin. payment <d* tithes was re- rious and restrictive tax mpen agrieulture, 
Y^<-*d; so that the nnioii only su'^pended and if the mode of oolU ction be vexatious, 
Ibc payment. The act ‘U Hen. VIII. e. it became the duty of a legislature to 
I'k which dissolved sev'util of the reli- provide a remedy for these evils. But 
gious lionsi's, eontiim<»d tlie discharge; of tithes are unlike .my other tax, which 
Ibtur lands from titlies, f' ougli in the being tbuiul iiijiirioim’ to the state, may be 
possession of tlie king or any other pm- removed on providing ()ther.s. They are 
sou by grant from the crown ; and, in imt tlie property of the state : they are 
onsequenee of this, tin' lands of many payable not only to spiritual persons, but 
>vliich were granted by the to lay impropriators ; they have been the 
'W'n are titlic-free, and the right to subject oi innumerable private bargains; 
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laud has been sold at a higher price on corn for seven preceding years, for all 
account of its exemption from tithe : the tithes, whether payable under a modus oi 
value of the patronage of the greater composition, or not. A voluntary agri-e- 
portioii of tlie livings of this country is meiit between the owners of the land aiul 
dependent upon the existing liability of of the tithes was first promoted, and in 
land to tithes; in short, the various rela- ease of no such agreement, a compulsory 
tions of society have been for centuries so commutation was to be etVected by com 
closely connected with the receipt and mi.ssioncrs. In case of disputt*, provision 
payment of tithes, that to have abolished was made for the valuation and apportion^ 
them would have been injustice to many, ment of tithe in every parish. The rent- 
and IK) advantage to the community ; for charge w as to he thus ealenlated : the 
the whole profit would immediately luive eoinptroller of corn returns is re<juiiv(l 
been enjoyed by those whose lands were to publish in .lanuary the average price 
discharged from payments to which they of an imperial bushel of llriti.sh wheat, 
had alvVays been liable, and subject to barley, and oars, computed from the 
which they had most probably been pur- weekly averagt s of the corn retiirns 
chased. during seven preceding years. Kveiy 

As for these reasons the extinction of rent -charge is to he of the value (if such 
tithes was impracticable, a commutation number of impt rial bushels and deoinial 
of thcMii has been attempted and has been parts of an imjierial hiisliel of uhcat, 
found most successful. Dr. Paley, who liarley, and oats, as the same wcaihl ha\t* 
saw so clearly the evils of tithes, himself purchased at the prices so ascertained and 
suggested tliisiinprovennmt. “No measure published, in (Uist* one-third of sneh ivi.t- 
of such extensive concern appears to nie charge had been invested iji the pnrcliasii 
so practicable, nor any single alteration of wheat, one-third in barley, and the 
so beiiefieial, as tiie conversion of tithes remainder in oats. For example, snppesc 
into coni rents, 'I'his coinnmtatiim, I am the value of the lithe of a parish to have 
convinced, might be so adjusted as to been settled by ngreeiiumt or by award ;it 
.secure to the titlie-liolder a complete and and that the average price r»f wljrat 

perpetual e<piivaleiit for his interest, and for the seven pree(.‘ding Ni*ars had been 
to leave to industry its full operation and lo.s'. a bushel, of barley and of oats 
entire reward.” <uhI Polilirai ’2s. lif/. ; the .‘>00/ would tlien represent 

yV//7e.svi///^//, chapter xii.) 'Fliis principle 2()0 husliels of wheat, 4(M) bushels of 
of commutation was first proposed to he barley, ami ,S()0 bushels of oats. Ilou- 
applied by tin* legislature to Ireland. In ever much the average prices of (.‘ornmay 
addition to the common evils of a lithe ihicluate in future years, a sum e<jnal in 
.syftein, that C(mntry was labouring under value to tlie same number of bushels ot 
another. The mass of the people, who each description of corn, according to 
are Koman Catholics, were paying tithes such average prices, will he payalde to 
to a Protestant clergy. Itesistance to the the tithe-owner, and not an unvarying sunt 
payment of tithes hud become so general of 'too/. Tin,* (piantity of corn is lixvd, 
that a coinmutatioiMvas deemed ahs(dutely hut the money payment to the tithv- 
necessary for tlie safety of the church of owner varies with the septennial average 
Ireland. It was recorn mend(^( I by com- price of corn. Land not exceeding 
mittees of both houses of parliament in acres may also he given by a^ parish, on 
I8J2, but not finally carried into effect account of any spiritual benefice (*r d>g- 
until IK:t8. iiity, us a commutation fur tithes to eoelr* 

'fhe statutes for the general cominu- siastical persons, but not to lay 
tati(m of tithe'; in England are the fi A' 7 priators. (d & 7 Will. IV. c. 71, ; • 

Will. IV. c. 71, the 7 Will. IV. and By the last K»>port (KW) of the t^ 

1 V iec. c. (yjf tin? I & 2 Viet. c. 04, the commissioners, it apjiears tluit 

2 V'iet. c. 32, and tlie !) Si, 0 Viet, voluntary proceedings have 

c. 54. Their object is to substitute a rent- in 9594 time districts; (i9<i4 
charg(?f payable in iiioiii^, but in ainouut i have been received, of 

Wyiiig according to the average price of | been confirmed ; 4545 notices for” ° 
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iiwards have been issued ; 3324 drafts of 
compulsory awards have been received, 
of whicli 2821 have been confirmed; 
8.‘138 apportionments have been received, 
of which 7910 have been contirined. Of 
the whole business of assigning rent- 
charges and apportioning them, about 
half is conipleted. 

The complete and final commutation cf 
tithes must be regarded as a most valuable 
measure. It is perfectly fair to all parties, 
and is calculated to add security and per- 
iiumencc to the property of the church, 
and to remove all grounds of discord and 
jealousy between the clergy and their 
parishioners. Nor must we omit to mention 
an improvem(*nt in the mode of recovering 
tithes, conseqin.'nt upon the commutation, 
'fhere were formerly various modes of re- 
covery, in the ecclesiastical as well as in the 
cinl courts, and before justices of the peace, 
all more or less leading to unseemly liti- 
gation, The present imxle of recovering 
th(‘ rent-charge, if in arrear, is by dis- 
training for it upon the tenant or occu- 
pier, in the same manner as a landlord 
recovers his rent; and if the rent-charge 
shall have been forty days in arrear, 
possessi<*n of the land may he given to 
the owner of the rent eharge until the 
arrears and costs are satisfied. Indeed, 
the wiiole principle of the Tithe Uoni- 
imitatio.. Acts is to strip tithes of the 
charueter of a tax, and to assimilate 
them as much as possible to a rent-charge 
upon the land. 

TITHING. rSniRi:.! 

TITLES OF llONOER are designa- 
tions which certain persons are entitled 
to claim in conscipiciice of possessing cer- 
tain dignities or stat oiis. They vary 
m a manner corresponding to the variety 
of the dignities. Tlius Kmperor, King, 
Ezar, Prince, arc titles of honour, and 
Ihe possessors of these dignities are, by 
common consent, ent'tled to be .so deno- 
niinated, and to lx* addressed by such 
» Your Majesty mid Your Royal 
’ Highness. These are the terms used in 
Lnglund^ and the phriises m use* in other 
countries of Europe do not mucli difi'er 
irom them. 

The five ordei's of nobility in England 

^^‘^*®Hnguished by the respective titles 
I Duke, Marquis, Earl, Viscount, and 


Baron: and the persons in whom the 
dignity of the peerage inheres are entitled 
to be designated by these word.s; and if 
in any legal proceedings they .should be 
otherwise designated, tliere would he a 
misnomer by which the proceedings would 
lie vitiated, just as when a private person 
is wrongly described in an indietment; 
tliat is, tlie law or the custom of the realm 
guarantees to them the possession of these 
terms of honour, as it does of the dignities 
to whicli they correspond. 

The orders of nobility in other Eu- 
ropean countries differ little from our 
own. They have their Dukes, Marquises, 
(kmiits, \'iscounts, and Barons. 

Another dignity which brings with it 
the right to a title of honour is that of 
knighthood. [Knight.] The Baronet, 
which is a new dignity, originated in the 
reign of James I. [Baron kt.] 

Besides these, there are the ecclesias- 
tical dignities of Bishop and Archbishop, 
ivhich bring with them the right to cer- 
tain titles of honour besides the phrases 
by which tlie dignity itself is (le.''ignated. 
And custom seems to have sanctioned the 
claim of the persons w ho possess inferior 
dignities in the church to certain lionour- 
ahie titles, and it is usual to bestow' on all 
persons who are admitted into the clerical 
order the title of Reverend, a title w’hich 
w'as formerly given to others quite as ap- 
propriately, to judges for instance. 

There are also academical distinctions 
which are of the nature of tith's of honour, 
although they are not usually considered 
to fall under the denomination. Munici- 
I pal offices have also titles accompanying 
I them ; and in the law there are eminent 
j offices the names of which become litle.s 
j of honour to the possessors of them, and 
j which bring with them the right to ccr- 
, tain terms of distinction. 

! All titles of honour appear to have 
I been originally names of otlioe. The earl 
i in Phigland had in former ages substan- 
! tial duties to perfonn in bis county, as 
i the sheriff (the Vice-Comes or Vice-EarD 
i has now ; but the name has remained 
1 now that the peculiar duties are gone, and 
i so it is with respect to other dignities. 

Some of these dignities and the titles 
correspondent to them are hereditary. 
So were the eminent offices which they 
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designate in the remote ages, 'when there 
were duties to bo performed. lienee 
liereditai 7 titles. 

The distinction 'vvhich the possession 
of titles of honour gives in society has 
ai'ways made them objects of ambition. 
Such titles exist even in deiuocratical 
states, as in tlie United States of North 
America ; but they are only temporary 
and annexed to certain offices, as that of 
President. Tlio herixiitary nature of 
most of the chief titles of lionour in Ku- 
ropeaii states gives them a different clia- 
racter. 

Whoever wishes to study tliis .subj^'ct 
'will do W(dl to resort to two great frorks: 
one, the late ‘ Boports of the fiords’ Com- 
mittees on the dignity of the Peerage;’ 
the other, the large treatise on ‘ Titles of 
Honour,’ by the learned Selden. ^i’he 
latter >\as first printed in 4to., Kilt; 
again, with large additions, folio, lO,*)!. 

TOBACX’O.^ The tobacco duty yields 
a gross revenue of above .3,500,000/. a 
year ; only two articles of foreign pro- 
duction, sugar and tea, bring in a larger 
sum. Since 1H42 the duty has been ‘ks. 
per 11 ). The value of the article in bond 
varies from 2h(t. to ixl. From 1815 to 
1825 the duty was 4.v. the Ih. In 18-25 
it was reduced to 3s. the lb. and 2.v. (h/. if 
it was the jtroduce of the British posses- 
sions in America. In l8t-2 the duty was 
made 3.s. also on tobacco produced in the 
British posses.sioiis in America. In 1780 
the duty in Great Britain was only Ko/. 
j/Cr lb. ; but in the following year it was 
incTca.se(l to l.v. in 1700 to l.v. 7^/. ; 
and it was successively increase*! at dilfer- 
ent times until it amounted to Is*, in 
1815 . 

For the following years the consump- 
tion of tobacco ;o)d the j) 0 ])iilLitioji for each 
decennial w'cre : — 


isni 

PopnliiliMri, 

’onMimptimi. 

t l*ltv TH'r It* 


0;,.Ml,9f)s ]{ 

H. 1>. 

7r/. 

ISl'l 


M, 023,21:1 

2n'. 

2d. 

1R21 

11,30 i,«:n 

12,‘)S3,1'.»H 

4.V. 


1S31 



:iv. 


1841 


000, MOO 

;iv. 



It appears that the consumption in 1841 
was eoiisidtrahl^' less than one Ih. per 
head in Prussia it is three lbs. It is 
impoRsit)le to liclievc that the use vjf to- 
bacco has declined, or even been station- 


ary, M'ithinthe last few years: there 1, 
little doubt indeed of its having increascii 
though the returns give a ditfereut result 
In 1828 only Hlioo Ihs. of cigars paid 
duty at 18.S'. tlic lb.; in 1831, the duty 
having been reduced one-half, OOjOOOlbs, 
were entered for consumption ; and in 
1841 there were entered 213,013 llis. 
The following account shows the rjuanti- 
ties of iinmamifactiired tobacco on which 
duty M’as paid in the United Kingdom in 
the tlirce years and a half endiii<r .|,,iy 
1842:— " ’ 

Fngland, 1830, 1 5,080,2 15 lbs. ; 1 S 4 (», 
15.475,431 lbs.; 1841, 11,500,121) 11k- 
half-year ending ,5111 .Inly, 1 S 1*2. 7,18;*.i/:/; 


lbs. 

S<*otland, 

1 830, 

2,t»s*j, tt:o 

IIn.: 

1840 

2,07 1,3. 5( 

lbs.; 

1841. 2.1 

31.!)s-) 

lbs. ; 

Ir.df-vear 

ending 

5tb .lulv. 


2.577 

,022 Ib.s. 

Ireland, 1830, b02,7<'2 

lbs.; 

18 0*, 5,35;' 

,01 7 lbs 

; 1841.. 5.1 

73,47' 

lbs. ; 

balf-\(‘ar 

ending 

5tli .Inlv, 

181:'. 

2,m)3 

!,52*2 lliS. 

luiited 

Kiiii:d»'m, 

is;;;.. 

22,07 

l,4o<; lbs. 

; IS to, 

2*2.00 2.. ’O.l.' 

]U.; 

1841, 

22,005.588 lbs. ; 

balt-’\< ar 

‘lulii li 


.5th .Inly, 181*2, 10,8*27,710 ib‘s. 

'^J’ln* following are the iiimulitici r;- 
tained for home consumption and the r* <• 
amount of duty received in 1843 and 
1844:— 

isia. I'l-i. 

rnroHniifactiirr'il 

llw. i''. 

<ir 

<*ig'»r'< . . L'ls,5l4 OTs 

Nrf amount ol* 
tlulv r<‘» I'ivo*! 


There is both smuggling and extensive 
ailulteration of tobacco; an act was passed 
(.5 h 0 Victoria, c. 03) intended to renu'dy ^ 
one of the sources of loss to the revcinie. 


I)y again .‘subjecting the manufaetun'i'N 
Old di alers to tin* supervision of the 
use. Up to 1825 both a euslonis ir d 
‘xoise duty was col leeted on folen ro; 
iince that‘year the duty has been whoHy 
'oUected by the tiHicers of th(‘ eystonis ' 
he ports of importation. A strict 
>f the manufacturers’ priunises. an‘ 
•cgistry of their operations and the «i ‘ 
>f the retail dealers, were still J 
>y the excise, though they no 
ected any duty. This survey 
ength abolifthed in 1810 
1 Viet c. 18 : it iB now partially re*e^ 
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blished. Tlie nature of the adulterations 
practised may be gathered from one of 
the clauses of the Act 5 & 6 Viet., which 
prohibits, under a penalty of 2(»0/., manu- 
facturers having in their possession any 
sugar, treacle, molasses, or honey, or any 
commings or roots of malt, or any ground 
or ungronnd roasted grain, ground or un- 
ground chicory, lime, sand (not being to- 
bacco sand), umbre, ochre, or other earths, 
sea-weed, ground or powdered, wood, 
moss, or weeds, or any leaves, or any 
lierbs or plants (not being tobacco leaves 
or plants) respectively, nor any substance 
or material, syrup, liquid, or preparation, 
matter or tiling, to lie used or capable 
of being used as a substitute for or 
to increase the weight of tobacco or 
snuff.” 

TO I.E R A T 1 ( ) X A CT. [ Noxcon- 

rORMITV.] 

TOI.L, from the Saxon ‘‘ tolnc in 
German, “zoH’V called in Law Latin “telo- 
nium,” ‘‘ theolonium,” and “ tolnetuin,” 
with many other variations, which may 
he Seen in Dncange, all which Latin 
terms are d(‘rived apparently from 
vioVf collection <d' tribute or revenue”), 
is a payment in money or in kind, fixed 
ill amount, made either under a royal 
grant, or under a prescriptive usage from 
which the existence of such a grant is 
ini])li('o, iu consideration of some service 
render'd, benelit conferiXHl, or right for- 
borne to be exerei'«ed by the party who 
is entitled to such p:r. ment. 

The onmer of land may in general pre- 
vent others from crossing it either per- 
sonally or with tiu'ir cattle or g(X)ds, by 
bringing actions against trespasst*rs, or 
distniining tlieir cattie or goods, 'riioso 
remedies cannot b(* resortetl to where the 
owner of the land has acquiesced in its 
being used as a public wa} ; but in such 
case there may have been a royal grant, 
enabling the party to demand a reason- 
able ^mpeusafum for the accomnioda- 
tion : this is toll-frot'crsc. 

Where a corporation, or the owner of 
particular lands, haJ* iinmemorially re- 
paired the streets or alls of a towm, or 
co nsideration ophe 
^”“?ation to repair, lias immenivirially 
received certain leasonablc sums in re* 
P^ct of persons, cattle, or goods passing 


through the town, sufh sums are re* 
coverable at law by the name of to!ll- 
thoromjlt. 

An ancient toll may be claimed by the 
owner of a port in respect of goods shipped 
or landed there. Sucli tolls are port-tolls, 
more commonly called port-dues. The 
place at which these tolls were set or 
assessed was antiently called the Tolsey, 
w'here, as at the modern Exchange, the 
merchants usually assiunblcd, and where 
commercial courts were held. 

Another species of toll is a reasonable 
fixed sum payable by royal grant or 
prescription to the owuier of a fair or 
market, from the buyer of tollable articles 
sold there. The benefit wdiich forms the 
consideration of this toll is said to be the 
security ailorded by the attestation of the 
sale by the owner of the fair or market, 
or his olficers. It is not due unless the 
article be brought in bulk into the fair or 
market. Wliere, however, the proper ami 
usual course has been to bring the bulk into 
the lair or market, the ow ner of tlie fair or 
market may maintain an action against a 
party who sells by sample, in order to de- 
prive him of his toll. In some cases, by 
antient custom, a payment, called turn- 
toll, is deinandable for beasts which are 
driven to the market and return unsold. 
The term toll is sometimes extended to the 
com {Rii sat ion paid for the use of the soil 
by those w ho erect stalls in the fair or 
market, or for the liberty of picking holes 
for the purpose of temporary erections; 
but the former payment is more properly 
called stallage, and the latter picage; and 
if the franchise of the fair or market, and 
the ownership of the soil on w hich it is 
held, come into different hands, the stall- 
age and pieage go to the owner of the 
soil, while the tolls, properly so called, 
are annex<?d to the franchise. 

If tolls are wrongfully withheld, the 
party entitled may recover the amount 
by action as for debt, or upon an im- 
plied promise of payment; or he may 
seize and detain the wdiole or any part of 
the property in respect of which the toll 
is payable, by way of distress for such 
toll, "if excessive toll Ih» taken by the 
lord, or w'ith his knowledge and consent, 
the tV’' ichiso shall be seized ; if without 
such consent, the officers shall pay double 



TONTINE. 


TORTUKE. 


C 816 ] 


damages and suffer imprisonment. (Stat. 
3 Eilw. I. c. 31.) 

Grants of tolls ^vcrc formerly of very 
ordinary occurrence. But it seems to be 
very probable that many anticut pay- 
ments of this description, though pre- 
sumed, from their being so long ac- 
<iuicsced in, to have a lawful origin under 
a. royal grant, were in fact mere eacroach- 
nieiits. The evil was, however, practi- 
cally lessened by tlie exertion of the 
royal prerogative of granting iiniuunities 
and exemptions from liability to the pay- 
ment of tolls, either in particular districts 
or throughout the realm ; a prerogative 
exercised also by inferior lords who pos- 
sessed jura regalia. 

The term “ toll '* is used in modern acts 
of parliament to designate the payment 
directed to be made to the pioprietors of 
canals and railways, th«^ trustees of turn- 
pike-roads or bridges, &q., in respect of 
the passage of passengers or the convey- 
ance of cattle or goods. 

The term toll is applied to the portion 
which an artificer is, by custom or agree- 
ment, allowed to retain out of the bulk in 
respect of services performed by him 
upon the article ; as corn retained by a 
miller in payinenf of the mulcture ; also 
to the portion of mineral which tlie owner 
of the soil is entitled, by custom or by 
agreement, to take, without payment, out 
of th(; quantity brought to the surface, 
or, as it is technically called, fo ffra.ss, 
and made merchantable, by tlie mining 
adventurer. To collect tliese dues the 
duke of Cornwall, and other great land- 
holders in the mining districts of the 
west, have their officers, called “ tollei's.” 

TOLSEV. [Toll.] 

TONTINE, a species of life annuity, 
so called from Lorenzo Tonti, a Neapoli- 
tan, with whom the scheme originated, 
and who introduced it into France, where 
the fii«t tontine was opened in 
The sul)scril>ers were divided into ten 
classes, according to their ages, or were 
allowed to appoint nominees, who were 
so divided, and a proportionate annuity 
bluing assigned to each cla.ss, those who 
Jived longest had the benefit of their sur- 
vivors^ 'P, by the whole annuity Ixdng i 
ciivid»‘d amongst the diminished uumlxa*. | 
The teriiib of this tontine may be seen in ' 


the French ‘Encyclopedic’ (‘Finance* 
division, vol. iii., p. 704). In 1089 a 
second tontine w'as opened in France. 
The last survivor was a widow, who, at 
the period of her death, nt the age of in;, 
enjoyed an income of 73,500 livres for 
her original .subscription of .‘UX) livres. 
The last French tontine was opened h[ 
1759. 'i'hey had been found very on(‘r- 
ous, and in 1703 the C’oiuieil of State ile- 
termined that this sort of financial opera- 
tion should not be again adopted. Ton- 
tines have seldom been resort(‘d to in 
England as a inea.sure of linance. 'Die 
last for which the government opened 
subscriptions was in 1789. The Unins 
may he seen in Hamilton’s ‘ Hist. Public 
Revenue, p. ‘JIO. There have been nu- 
merous private tontines in tliis coimtry. 

TOiri'L KE, in a legal sense, means the 
application of bodily pain in order to force 
discoveries from witnesses, or confessions 
from persons accused of^crimes. ^iorturc 
was applied to slaves at Athens (Demos- 
then., Onit.adv. Pauta jn t.); aiul Licero 
states that the Athenian and Kliodianlaws 
allowed it to lie applied evi-u to citizens 
and freemen {Oratoruc Part it., .4); 
hut there is some doubt as to theaeenraey 
of this statement with respt'ct to Athenian 
freemen. Cicero spt‘aks of torture as an 
ancient Roman practice, and attriliutes it 
to the customs of an earlier age ( “ inoribits 
majorum {Oratio pra P(w‘ I)t‘ioUm>, 
c. I ; Pro Milouv, c. T2 ; (hut. Purdl., 
34.) However this may have been, tin- 
n.se of torture in judicial inquiries had be- 
come fully established in the time of the 
early emperors. 'I'lie Homan law allowed 
the torture as a genenil rule onl}’ in tlie 
case of slaves when examinetl either as 
witne.s.ses or offenders h’ules for regu- 
lating the mode of applying torture, mid 
limiting the occasions of its application, 
were early established. One of the most 
important of these is that which Cicei<) in 
the passages aljove cited refers to ancient 
usage, that a slave should not be (hrturei 
to give evidence against his master, ex- 
cept in the cases of incest (in the Koma» 
sense) and conspiracy. Tacitus • 
ii., 30) says that in order 
seuatiw consultuin which 
torture of a slave in order to get 
which might affect the life or status o 
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master, Tiberius invented the device of 
making over the slave from the accused 
to a public functionary, and tJjen putting 
him to the torture against his former 
master. This device is however ascribed 
to Augustus. (Dion, lib. Iv. 5.) In ju- 
dicial inquiries, or trials for crimes, the 
“ qumstio ” was applied at the instance of 
the accuser in the presence of the pnetor 
anti judices, and the statements made un- 
der torture were reduced into writing (in 
tabulas relata), and signed by the praetor 
(Heineccius, Ant. Rom.f lib. iv. c. 18, sect, 
‘i;-)); but private persons also were per- 
mitted to extract evidence from their 
slaves by torture. ((Cicero, Oral, pro 
Cluontiof cc. 03, ; (Quintilian, Declam., 

328, 3.38, 3r)3.) At a later period of the 
Konuiii empire many new regulations 
were made, and the earlier restrictions 
upon this practice were removed or greatly 
modi lied. Several exceptions to the rule, 
M’hieh prohibited slaves from being tor- 
tured to give evidence that might afiect 
the life or status of their master, were 
introduced, and even freemen were sub- 
jected to torture', when there was positive 
evidence of a crime, and probable or pre- 
sumptive evidence that the accused w’as 
the guilty person. Moreover when the 
oifence was of a grave character, and 
affected the Empiror iinmediat<*ly, per- 
sonal c/^mptions from torture were not 
admitted. (Dig. 48, tit. 18, s. 10, De 
Qua>stionihns.) 

In Germany judicial torture wa,s intro- 
duced as the Roman law became more 
established, and displaced the ancient 
Teutonic and feudal proceedings by or- 
deal and battle. Indeed while these Ju- 
dicia dei, as they were called, continued 
use, there is no notice of the existence 
of torture. In most (xermaii cities judicial 
Uu ture was unknow n until the end of the 
foui-teenth century; although it appears 
in the statutes of the Italian municipali- 
ties at a much earlier period. (Mitter- 
niaier^s Deutsche StrtJifl'erfahreu^ theil i 
PP« 73, 394.) The regular torture, as 
derived from the Roman law, continued 
m many European states until the middle 
. lust century, when more enlightened 
to a general conviction of the 
efficacy and injustice of this mode of 
<»rtaming truth. In France the “ que»« 

^01-. IX. 


tion preparatoire” was discontinued in 
1780 by a remarkable decree, which is in 
Merlin's “ Repertoire,” vol. x. p. 602 ; 
and torture in general was abolished 
throughout the French dominions at the 
Revolution in 1789. In Russia its aboli- 
tion, though recommended by tlie empress 
Catherine in 1763, was not effected until 
1801. In Austria, Prussia, and Saxony 
it was suspended soon after the middle of 
the last century ; but although so seldom 
used as to be practically extinct, torture 
was allowed by the law of Havana, 
Hanover, and some of the snialler states 
of (Germany, within the last forty years. 
(Mittermaier’s Deutsche Stiafver/ahrenf 
theil i. p. 39fi, note.) In Scotland, the 
use of torture prevailed until the reign of 
(Queen Anne, when it was declared by the 
act for improving the union of the two 
kingdoms (7 Aime, c. 21, s. .5), that in 
future “ nv> person accused of any crime 
in Scotland shall be subject or liable to 
any torture.” 

It may be inferred from the case of the 
Templars in the reign of Edward II. 
(13 no, as w’ell as from the statement of 
Walter de Hemingford (p. 256), that 
torture was then unknown iu England. 
Nevertheless, from the year 1468 until 
the Commonwealth, the practice of tor- 
ture was frequent, and the particular 
instances are recorded in the council-books, 
and the torture-warrants in many cases 
are still in existence. The last instance 
on record occurred in 164v), when one 
Archer, a glover, who was supposed to 
have been concerned in the riotous attack 
upon Archbishop Laud’s palace at Lam- 
beth, “ was racked in the Tower,” as a 
contemporary letter states, “ to make him 
confess his compauioiis.” A copy of the 
warrant under the privy seal, authorizing 
the torture iu this case, is in the State 
Pa\x?r Office. With this instance the 
practice of torture in England ceased, 
no trace of its continuance Ixdng discern- 
ible during die Commonwealth or after 
the Restoration. But although the prac- 
tice continued during the two centuries 
immediately before the Commonwealth, 
it was condemned as contrary to the law 
of England by judges and legal writers of 
the highest character who lived within 
that period such as Fortescue, who con- 
3 0 
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demos tlie practice in the strongest terms, respect independently of and oen para- 
though he does not expressly deny its mount to the common law. 
existence in England (Fortescue, cap. Uament^ 20 Edw. 1., a.d. 1292.) Tliis 
•22); by Sir Thomas Smith, who wrote in view of the subject is confirmed by the 
the early part of Elizabeth’s reign, and circumstance that in all instances of the 
says that “ torment or question, which is application of torture in England, the 
used by the order of the civil law and warrants were issued iinme<liately by the 
custom of other countries, is not used in king, or by the privy council. The con. 
England (Smith, Cow sequence was that in no country was 
land, book ii. cap. 27); and by Sir Ed- torture so dangerous an instrument of 
ward Coke, who wrote in the reign of power as in England. In other countries, 
James I. (3 Inst, 35). Notwithstanding w'here it was part of trie aystein of trial, 
this denunciation ofthe practice as against it was subject to rules and restrictioiis, 
law, both Smith and Coke repeatedly fixed and determined by the same lair 
acted as commissioners for interrogating which authorized the use of such an 
prisoners by torture (Jardine’s Readimj strumenf, and those who transgressed thorn 
on the Use (f Torture in Uiniland); anil were liable to severe puni.slnnent. but 
the latter, in a passage which occurs in in England there w ere no rules, no law 
the same book, and only a few pages be- beyoiul tin; will of the king. “ The 
fore the words just cited (p. 25), impliedly rack,'* says Selden, “ is nowliere used as 
admits that torture was used at examina- in England. In other countries it is used 
tions taken before trial, though it was not in judicature Avhen there is a semrplcna 
applied at the arraignment or liefore tlie prohat io, a half-prcxif against a man; then, 
judge. There is also a direct judicial to see if they caii make it full, they rack 
opinion against the lawfulness of torture him if he will not confess, lint here in 
in England. In lt>28 the judges unani- England they take a man and rack hiin,— 
mously resolved, in answer to a question I do not know wiiy nor when, —not in time 
propounded to them by the king in the of judicature, but when somebody bids.” 
case of Felton, who had stabbed the Duke ( Table- Talk, “ Trial.”) 
of Buckingham, “ that he ought not to be The particular nuxles of torture, by the 
tortured by the rack, for no such punish- rack or otherM-ise, are now mere object^ 
xnent is known or allowed by our law.” of literary curiosity. 

(Rushworth’s Collections, vol. i. p. (538.) Although torture was to some extent 
And yet several of the judges w’ho joined practised under the Roman Law, Uljmni 
in this resolution had themselves executed 048 tit. 18, s. 1, § 24) remarks that iti^ 
the warrants for torture when they held declared by the Imperial constitution 
ministerial offices under the crown. Possi- that we must not always give credit to it, 
blythe explanation of this inconsistency nor yet always refuse credit to it, font 
between the opinions of lawyers and the is a thing uncertain, dangerous, calculate 
practice may be found in a distinction Ik*- to mislead. The opinions of emimnt 
tween prer<igative and law, which was lawyers in England have been alread.v, 
better understood two centuries ago than cited; and the juridical writers of ti^ 
it is at the present day. It was true, as Continent, in more recent times, lia|e 
the above authorities declared, that tor- unaiiimously taken the same m 
ture was not part of the common law ; in subject. (Mittermaier’s IknM^ dtiw 
England no judge could direct the torture verfahren, theil i. p. 39 d.) *^5 

to be applied, and no party or prosecutor curious defence of torture m 
could demand it as a right But that ‘Law of Laws, or the excellence o 
“Which was not lawful in the ordinary Civil Law,* p, 72. . 

course of justice, was done under the pre- TORY. This name 
restive of the crown, which authonzed two hundred years, served to fe 
this mode o'* discovering crimes that af- one of two principal politi^l p 
fecM the state, such as reason or sedition, this country. The name 1 of 

and soni^etimes of offences of a grave as the name Whig, and the j. - to 
chaiacter not politicalr-acting in this ; two parties in the state correspo 
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those which have now been known for a 
long time as Whig and Tory parties, date 
from the reign of Charles II. and from 
the year 1(579. 

The first Tories opposed the Exclusion 
Rill and supported Charles II. in his en- 
deavour to prevent a renewal of the at- 
tack upon his brother, by successive pro- 
rogations of the parliament. The origin 
oMhe name is referred by Roger North, 
a very hot Tory, in a curious passage, to 
the connexion of the party with the Duke 
of York and his popish allies. (Ji^atnen. 
p. i521.) The origin of the word Whig, 
which is a little younger than Tory, is 
explained under Wiiio. 

Dr. Johnson gives an explanation of 
the word 'fur//, which is j)erhaps as good 
a short general description of the prin- 
ciples of Toryism as is to be given : — 

“ One who adheres to the antient consti- 
tution of the state, and the apostolical 
hierarchy of the (church of England.** 
Tilings as they have been, or, when some 
great change has taken place against the 
will of this party, things as they are, — the 
king befor<‘ the aristocracy, and the aris- 
tocracy before the popular element in the 
constitution, which led the first Tories to 
argue from the divine right of kings for 
their exemption from parliamentary con- 
trol, ami for passive obedience, and which 
has afl^. wards directed their endeavours 
to Contracting the suffrage; so as to make 
the popular clement as little popular as 
possible, — the freedom of the church from 
state control, — and the fullest possible 
amount of political privilege and honour 
for the church, as distinguished from 
every other religious denomination, — 
these have l^een the c^.rdinal characteris- 
tics of Toryism, from the beginning to the 
present time. 

During the reigns of Charles II. and 
James 11. the support of the king bixnight 
the Tories into a connexion with the Ko- 
®aan Catholics, which was inconsistent 
^hh their High Church views; and they 
were involved in a continual difficulty of 
reconciling their persecution of Protes- 
tent dissenters, with the favour they 
desired to show the Pvunan Cathoffes, 
as political partisans. Lord Boliugbroke 
has 0iven the following description of 
loryism at this period Divine, here- 


ditary. indefeasible right, lineal succes- 
sion, passive obedience, prerogative, non- 
resistance, slavery, nay, and sometimes 
popery too, were associated in many 
minds to the idea of a Tory, and deemed 
incommunicable and inconsistent in the 
same manner with the idea of a Whig.” 
(‘ Dissertation on Parties,* Miscellarieotis 
HWfs, vol. iii. p. 38, Edinburgh, 1773.) 
Hut popery was an accident to the creed 
of the party. The lengths to which 
James went for the Roman Catholic reli- 
gion opened the eyes of the Tories ; and 
the bulk of the party united with the 
Whigs in bringing about the revolution 
of 1688. The doctrines of divine right 
and passive oliedience were then aban- 
doned by the Tories in practice. During 
the reign of Anne they again raised their 
heads in argument, and the impolitic pro- 
secution of Sacheverel gave force to their 
re-appearance. But from the devolution 
down to the present time the struggle 
between the two parties, so far as it has 
been one of principle, has been a struggle 
by the Tories in behalf of the church, to 
invest it with political power and privi- 
leges, and against the increase of the 
power of the people in the state, through 
the House of Commons; and a struggle 
by the Whigs for the toleration of dissent- 
ers from the established religion, and for 
the strengthening of the popular element 
of the constitution. 

TOURN: [Leet.] 

TOWN, in its popular sense, is a large 
asseniblage of adjoining or nearly ad- 
joining houses, to which a market is 
usually incident. Formerly a wall seems 
to have been considered necessarj' to con- 
stitute a town ; and the defivatioii of the 
word, in its Anglo-Saxon form ‘ tun,* is 
usually referred to the verb * tinau,* to 
.shut or enclose ; in its Dutch fiirm ‘ tuyu,* 
it signifies a garden ; and in its German 
form ‘ zaun,’ it means a hedge. In legal 
language ‘ town * corresponds with the 
Norman ‘ vill,* by which latter term it is 
frequently spoken of in order to^ dis- 
tinguish it from the word town in its 
popular sense. A vill or town is a sub- 
division of a county, as a parish is part 
or subdivision of a diocese ; the vill, the 
civil d^"^trict, being usually co-extensive 
with parish, the ecdesiasticud district 
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and, Tprinid fctde^ every parish is a vill, 
and every vill a parish. Many towns, 
however, not only in the popular, but in 
the legal sense of the term, contain several 
parishes ; and many parishes, particularly 
in the north of England, where the 
parishes are exceedingly large, contain 
several vills, which vills are usually 
called tithings or townships. As until 
the contrary is shown the law presumes 
towns (or vills) and parishes to be co- 
extensive, Lord Coke goes so far as to say 
that it cannot be in law a vill unless it 
hath, or in times past hath had, a church, 
and celebration of divine service, sacra- 
ments, and burials. Hut this, for which 
no authority is given, appears to confound 
parish and vill, and to be inconsistent 
with the cases in which it has been held 
that a parish may consist of several vills. 
(1 Lord Kaymond, 22.) The test pro- 
posed by Lord Holt is, that a vill must 
have a constable, and that otherwise the 
place ia only a hamlet, an assemblage of 
houses having no specific legal character. 
Hence a vill is sometimes called a con- 
stableioick. Towns are divided into 
cities, boroughs, and upland towns, or 
(as we should now call them) country 
towns. Towns belonging to the last 
of these classes have been described as 
places which, though enclosed, are not 
governed, as cities and boroughs are, by 
their own elect<*d officers. The Anglo- 
Saxon ‘tun’ terminates the names of a 
great number of places in England ; and 
in the southern counties the farm enclo- 
sure in which the homestead stands is 
usually called the barton (barn-tow/t), in 
Law Latin, bertona. 

TOWN *CLEKK. [Municipal Cor- 

yOBATIONS, p. .‘591.] 

TOWNS, HEALTH OF. On the 
14th of May, 18.38, the Poor Law Com- 
missioners presented to Lord John Russell, 
then Secretary of State for Home Affairs, 
a Report by Dr. Arnott and Dr. Kay, 
and two Reports by Dr. South wood Smith, 
relative to the prevalence of disease 
among the labouring classes in certain 
districts of the metropolis. The House 
of liOrds having on the 19th of August, 
1839, presented an address to her Majesty 
requesting her to direct an inquiry to be 
made as to the extent of the causes of 


disease stated in those Reports to prevail 
the Poor Law Commissioners received a 
letter from Lord John Russell, in which 
he stated that her Majesty reciuired them 
to make such inquiry, not only as to the 
metropolis, but as to other parts of Eng. 
land and Wales, and to prepare a Report 
stating the results of such inquiry. 

In 1840 the subject was investigated 
by a Committee of the House of Com- 
mons, the result of which was a Kc- 
port ‘on the Health of Large 'Powns 
and Populous Districts.’ 

Ill July, 1842, the Report of the Poor 
Law Commissioners was presented 
both Houses of Parliament, entitled, a 
‘ Report Oil the Sanitary Condition of the 
Labouring Population of Creat Rritaiii, 
with Appendices.’ ‘ Local Reports on 
the Sanitary Condition of the liabouring 
Population of England,’ were presented 
at the same time. Of these local Reports 
there are twenty-six, some of which relate 
to certain counties and others to particu- 
lar towns. At the same time were pre- 
sented * Reports on the Sanitary Condi- 
tion of the Labouring Population of 
Scotland.* In 1843 ‘a Supplemeiitar^y 
Report on the results of a Special Inquiry 
into the practice of Interment in Towns/ 
was presented. On this subject see some 
remarks under Interment. 

On the 9tli of May, 1843, Commissioners 
were appointed by the Queen for the 
purpose of “inquiring into the present 
state of large towns and populous districts 
in England and Wales, with reference to 
the causes of disease among the inhabit- I 
ants, and into the best means of pro- | 
moling and securing the public healtl 
under the operation of the laws and n 
gulations now in force, and the usages a 
present prevailing with regard to th 
drainage of lauds, the erection, drainage 
and ventilation of buildings, and t he suf 
ply of water, in such towns and distrait' 
whether for purposes of health, or lo 
the better protection of property Ron 
fire ; and how far the public health am 
the condition of the poorer classes or * 
people of this realm, and the salubn J 
and safety of their dwellings, j 
promoted by the amendmeiit oi s« 
laws, regulations, and usages.” . 

The First Report of the Commissioner 
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was presented to both Houses of Parlia- 
ment at the end of June, 1844. The 
Report is accompanied by 437 folio pages of 
evidence on which the Report is founded, 
an Appendix of Special Reports on the 
Sanitary Condition of several Towns, 
among the most important of which are 
Liverpool, by W. H. Duncan, M.D. ; 
Ashton-under- Lync, by John Ross Coult- 
hart, Esq. ; the City of York, by Thomas 
Laycock, M.D. ; and Nottingham, by 
Thomas llawksley. Esq.; besides other 
information on the Supply and Filtration 
of Water, on the Obstacles to Improve- 
ment in tlie Structure of Buildings, on 
the Cleansing of Streets and Houses, and 
on the application of Refuse. 

The Second Report of the Commis- 
sioners was presented to Parliament in Feb- 
ruary, 1845. It treats briefly of the Causes 
of Disease, and at considerable lengtli of 
Remedial Measures. It is followed by a 
Report on the State of Birmingham and 
other Towns, by R. A. Slaney, Esq. ; a 
Report on the State of Bristol and other 
Towns, by Sir Henry T. De la Beche ; a 
1 Report on the State of large Towns in 
^Lancashire, by Dr. Lyon Playfair ; and 
a Supplement containing information on 
.sewers, lodging-houses, and other matters 
coiiiiected with inquiries of the Commis- 
sioners. 

We liave thus briefly stated the origin 
and progi . ss of this important investiga- 
tion into the sanitary condition of the 
population of Great Britain, chiefly in- 
deed of the labouring and poorer inhabit- 
ants, but extending indirectly to all 
classes. 

Other agencies for improving the phy- 
sical condition of the labouring classes 
and of the poor are also at work. Among 
these is the “ Health of Towns’ Associa- 
tion,’" of which the Committee includes 
noblemen, dignitaries of the church, 
members of parliament, and other geiitle- 
They have published a ‘ Lecture 
on the Unhealthiness of Towns, its 
Causes and Remedies, delivered at Cros- 
by-Hall, London, by William Augustus 
Cuy, M.B., Physician to King’s College 
Hospital ;* a ‘ I^ecture on the Unhealthi- 
ness of Towns, its Cause<% and Remedies, 
delivered Dec. 10, 1845, at the Me- 
chanics* Institute at Plymouth, by Vis- 


count Ebrington, M. P.;’ and a < Report 
of the Committee to the Members of the 
A.ssociation, on Lord Lincolids Bill,* 
which was introduced into Parliament at 
the close of the session of 1845. 

These important inquiries have proved 
by undeniable evidence, that the disVicts 
inhabited by the labouring classes, and 
often by tradesmen, in large towns, in 
many small towns, and in several parts 
of the country, are in a very noxious- 
state from want of drainage, want of 
cleanliness, imperfect ventilation, defi- 
ciency of water, and density of popula- 
tion ; the consequences of which are great 
frequency of sickness, and excessive de- 
struction of human life. Typhus fever, 
cholera, consumption, scrofulous and other 
chronic complaints, mostly arising from 
causes which might have been prevented, 
are found to exist to an extent which it 
is painful to contemplate. The causes of 
sickness are generally most numerous 
and most intense in the crowded dis- 
tricts, and tlie mortality is found to be, 
with few exceptions, in proportion to the 
density of population. In the metropolis, 
for instance, the annual mortality is 3 per 
cent, in Whitechapel, but only 2 per cent, 
in St. George’s, Hanover-Sqnare. In the 
district of Bethnal-Green, 57 houses, ou 
an average, contain 580 persons ; and in 
some cases there are 30 persons in a 
single house. 

Of fifty towns which were visited by 
direction of the Commissioners, only 
eight were found to be in a tolerable state 
as to drainage and cleansing ; and as to 
the supply of w'ater the reports were 
still more unfavourable. • 

The annual average mortality in Eng- 
land is 2’2U7 per cent., or 1 in 45. In 
healthy districts it is 2 per cent., or 1 in 
50. In the metropolis the deaths are 1 in 
30 ; in Birmingham and Leeds 1 in 37 ; 
in Shelfield, 1 in 33 ; in Bristol, 1 in 32 ; 
in Manchester, I in 30 ; in Liverpool, 1 
ill 29. In Brussels they have been found 
to be 1 in 24. The mortality is greater 
in Liverpool than in any other town in 
England. By the return made to the 
Town Council of Liverpool in 1841, by 
their surveyors, it appears that there were 
then 2398 courts, which contained a popu- 
lation of 08,345 persons. In these courts 
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1272 cellars were occupied by G290 per- 
sons ; of the number of cellars occupied in 
streets, 2848 were described as damp, and 
240 as wet. The gentry in laverpool 
live .35 years ; the tradesmen 22 ; the 
working-class 15. The average of the 
whole tq^wii is only 1 7 years. By extract- 
ing from the mortuary registers of the 
metropolis for 1 834, tlie ages at death of 
the gentry, the tradesmen, and the work- 
ing classes, who died at the age of 15 and 
upwards, Mr. Guy ascertained that the 
gentry lived 59 years, the tradesmen 49, 
and the working-classes 48. In 1844 the 
deaths in the metropolis were 50,423. 
If the rate of mortality had been 1 in 50 
instead of 1 in 39, the deaths M ould have 
been only 40,145, thus giving a saving of 
10,278 lives in one year. From a Report 
of the Registrar-General it appears that 
nut of every million of inhabitants 27,000 
die every year in the large toMiis, and 
only 1 9,300 in the rural districts. 

The large towns have already begun 
to make improvements. The improved 
drainage in twenty streets of iMaiielicsttn* 
lias been found to diminish the annual 
Qumber of deaths by more tlian 20 in 
jvery 110; and similar results of struc- 
:ural improvement have followed in other 
instances. 

The loss of life, and the pecuniary 
charges conse(iuent upon it to individuals 
ind the community, are not tlie only con- 
jiderations to h(? attended to. Not only 
;he sickness whicli precedes death, but 
:he sickness which is cured, render the 
jufferers incapable of folloM'iiig their 
isual occupations, and oblige them and 
;heir families to seek relief from tlu; 
parish, and from public and private 
iharity. It has been showui that pecuni- 
iry saving would result from sanitary 
mproveraents to such an amount as to 
ustify the interference of the legislature, 
f it were only from motives of public 
jconomy. 

The power vested in courts-leet by 
incient usage is resorted to in a few towns 
or the abatement of minor nuisances. 
ivi Coulthurt gives a detailed description 
f the various matters which have been 
iken cognizance of by the leet-jiiries 
t ^ Ashton-und* r-Lyne with beneficial 
m#t places, however, tlie ex- 


ercise of these powers has fallen into 
desuetude, even where the courts still 
continue to be held. 

The measures necessary to be adopted 
in order to improve the sanitary con- 
dition of large towns and populous dis- 
tricts are comprised under the following 
hi-ads:— “ 

1. Drainage, including house and street 
drainage, and the drainage of any j)laec 
not covered with houses, yet inllueiicing 
the lieiilth of the inhabitants. 

2. The paving of streets, courts, and 
alleys. 

3. Cleansing, comprising th.e removal 
of all refuse matter not earried olf by 
drainage, aiid the removal of nuisances. 

4. A sufiieient su])p]y of water for pub- 
lic purposes and domestic use. 

5. The construetion and ventilation of 
buildings in such a manner as to promote 
rather than injure the liealtli of the inha- 
bitants. 

The Second Ih'port of the Commis- 
sioners gives Thirty h’ecommendalions to 
tlie legislature, each of M’hieli is pre- 
ceded by the reasons on wliicli tlie re- 
commendation is founded. We can only 
allbrd space for a summary of th; >e re- 
commendations. 

No. I recommends tliat in all casi'Rtlic 
local administrative body shall have the 
special charge and direction of all Morlvs 
reijuired for sanitary purposes, hut that 
the crown shall possess a general power 
of supervision. 

Nos. 2 to 11 relate to J)rauiaf;e ; sur- 
veys and plans ; definition of area for 
drainage by the crown ; ajipointment of 
surveyors; investigations by authority of 
the croM'ii, on representations duly made ; 
management of the drainage of the entire 
area by one body ; purchase of rights of 
mill-owners and others ; con.stniction of 
sewers, branch sewers, and house-drains ; 
rating of landlords when house is let in 
separate apartments, or when the rent is 
collected more freipiently than once a 
quarter, or when the yearly rent is less 
than B)/. ; providing of funds by the local 
administrative body, distrilmtion of cost 
among the owners of the'Jiroperties bene- 
fited, and charge of house-drains on 
owners of houses to which they belong,' 

1 power to raise money, and provision 
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gradual liquidation of debt in- ' 
curred. 

No. 12 recommends that the Paving he 
inder the same management as tlie drain- 
ng ; but that it be performed by the local 
public officers. 

Nos. 13, 14, and 15, relate to the Cleans- 
ing of all privies and cess-pools at proper 
iines and on due notice ; removal of large 
collections of dung j and abatement of nui- 
sances arising from noxious exhalations 
from factories. 

Nos. 17 to 21 relate to the supply of 
Water, in sufficient quantities not only 
for the domestic wants of the inhabitants, 
but also for cleansing the streets, scour- 
ing the sewers and drains, and the ex- 
tinction of fires ; purcliasc of the interests 
)f water-companies, and placing the ma- 
nagement of the supply of watiT under 
the local adininstrative body; the esta- 
blishrnciit of public baths and wash-houses 
for the poorer classes ; and especially re- 
tounnending that the supply of water in 
the mains be not only constant, but at as 
high a ])ressure as circumstances will 
pennit. 

Nos. 22 to 2b are regulations for Biiild- 
including power to raise iiiv>Uvy for 
he purchase of property, for the pui pt.sj 
3f opening thorouglifares, and widening 
streets, courts, and alleys ; prohibition of 
use of cellars as dwellings, except wlicii 
they are of certain dimensions and pro- 
perly vend latcd : provision for building 
ill new houses with proper privies, and 
for a good system of ventilation in all 
edifices for public asst mblage and resort, 
especially school-houses. 

Nos. 27 and 28 recoimiieiid that power 
he given to llie local administrative body 
to compel landlords to cleanse houses, 
J«ly reported to he in a noxious state from 
ilthiiiess — and that power he given to 
itiagistrates to license and issue . rules for 
regulation of lodging-houses for the re- 
^ption of vagrants, traiuperE, and persons 
a similar wayfaring iiabits. 

No. 29 recommends the appointment of 
i medical officer in each town or district, 
^ho shall report periodically on tlie saui- 
^ojidition of such town or district, 
p recommends tlie establishment 
. ^ Walks, and that the local admi- 
wstrative body be empowered to 1*0180 the 


necessary funds for the management and 
care of the walks wdien established. 

A large portion of the ‘ Report of the 
Cotnmittee on Lord Lincoln’s Bill,* be- 
fore mentioned, is occupied with showing 
that the supply of water, wherever prac- 
ticable, should be constant, not only in the 
main-pipes, but in the branch- pipes; thus 
doing away entirely with the use of wa- 
ter-butts ; and contending that in most 
cases such a constant supply is not oril^ 
practicable but economical, and that it 
would contribute in the highest degree to 
the cleanliness of houses in crowded dis- 
tricts, and consequently to the health of 
the inhabitants. 

TOWNSHIP. This term is sometimes 
used to denote the inhabitants of a town 
in their collective capaciiy. In legal sig- 
nification it is a vill forming part of a 
parish in cases where a parish has been 
divided for secular purposes into several 
vills or townships. 

TRADER. [Bankrupt.] 

TRANSLATION. [Bisdop.] 

TRANSPORTATION (trans and por- 
to), removal, banishment to some fixed 
place. Under Punishment, the general 
nature of punishment has been considered, 
and particularly of the punishment of 
death. Other punishments, such as 
transportation and imprisonment, will 
]>e brielly considered here. The object 
of this article is not to discuss fully so 
extensive a subject, hut to indicate the 
various departments into wdiich it may he 
distributed, which division will show the 
complicated character of that class of 
punishments commonly called Secondary 
Ihinishments, which comprise Transporta- 
tion and linprisonmeiit, with all tlu* par- 
ticular piiiiishmciits which are employed 
iu connection wdth Transportation and 
Imprisonment. 

A complete discussion of Transporta- 
lion would include, its origin as a mode 
of punishment ; acts of parliament rela- 
ting to it ; the system under which it was 
carried into execution in the American 
colonies; system under which it was 
conducted in the early history of the 
Australian colonies ; system on 'vi’hich it 
was recently executed in New South 
Wales and Van Diemen’s Land— assign- 
ment j ticket of leave; chain-gangs and 
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road-parties ; penal settlements ; expense 
of the transportation system as hitherto 
enforced ; contemplated changes in the 
convict discipline of the Australian penal 
colonies ; system of transportation as en- 
forced at Bermuda ; theory of transporta- 
tion. 

Connected with this is the subject of 
Hulks — their origin, design, and history ; 
description of a hulk ; discipline of con- 
victs in the hulks ; employments ; ex- 
pense of the system. 

Thirdly, Prisons — their state at the 
end of the last century, and the history of 
improvements in them since : the system 
of classification ; the silent system — its 
theory and practical working; regula- 
tions of the prisons in which tliis system 
is in force ; the labour imposed on the 
prisoners — the tread wheel, crank ma- 
chine — expense of the silent system ; the 
separate system — its theory and objec- 
tions to it ; its origin and history in Eng- 
land — principles of prison construction — 
employments of prisoners — expense of the 
system ; prisons of England generally ; 
treatment of imlrlcd prisoners ; disposal 
of prisoners after their discharge; prisons 
for juvenile olfenders — Parkhurst Re- 
formatory. 

Fourthly, Institutions in England aux- 
iliary to those for punishment, or Houses 
of Reformation ; Refuge for the Destitute, 
Philanthropic Institution. 

Fifthly, Prisons in Scotland and Ire- 
land, and in the British dependencies. 

Sixthly, Capital Punishment ; the va- 
rious arguments for and against main- 
taining this punishment. [Punishment.] 

Lastly, Progress of penal reform in 
foreign countries. 

The statute of 39 Elizabeth, c. 4, for 
the banishment of dangerous rogues and 
vagabonds, was virtually converted by 
James I. into an act for transportation to 
America by a letter to the treasurer and 
council of the colony of Virginia, in the 
year 1G19, commanding them “ to send a 
hundred dissolute persons to Virginia, 
which the knight-marshal would deliver 
to them for that purpose.*’ Transportation 
is not distinctly mentioned in any Eng- 
lish statute prior to the i.tat. 18 Car. II. 
c. 3, which gives a power to the judges at 
their discretion either to execute or 


transport to America for life the moss* 
troopers of Cumberland and Northum- 
berland.** Until after the passing of the 
stat. 4 Geo. I. c. 2, continued by stat, 6 
Geo. I. c. 23, this mode of punishment 
was not brought into common operation. 
By these statutes the courts were allowed 
a discretionary power to order felons 
who were by law entitled to their clergy 
to be transported to the American planta- 
tions. Transportation to America under 
the statutes of George I. lasted from 1718 
till the commencement of the War of 
Independence in 177.^ 

A plan for the establishment of peni- 
tentiaries, which was strongly recom- 
mended by Judge Blackstone, Mr. Eden, 
(afterwards Lord Auckland), and Mr. 
Howard, w'as taken into consideration 
by parliament, and the act 19 Geo. Ill 
c.. 74, for the erection of penitentaries 
passed. The government failed, how- 
ever, to adopt the necessary measures for 
its execution ; and transportation was re- 
sumed by an act passed in the 24th year 
of George III., which empowered his 
majesty in council to appoint to what 
place beyond the seas, either within or 
without his majesty’s dominions, ofi’enders 
should be transported ; and by tw o orders 
in council, dated 6th December, 1786, 
the eastern coast of Australia and the 
adjacent islands were fixed upon. In the 
month of May, 1787, the fii*st band of 
convicts left l^ngland, which in the suc- 
ceeding year founded the colony of New 
South Wales. 

The present condition of a transported 
felon is mainly determined by the 5 Geo. 
IV. c. 84, the Transportation Act, which 
authorizes the king in council “ to appoint 
any place or places beyond the seas, 
either within or without the British do- 
minions,’* to which olfenders shall be 
conveyed, the order for their removal 
being left to one of the principal secre- 
taries of state. The places so appointed 
are the two Australian colonies of New 
South Wales and Van Diemen’s Land ; 
the small volcanic island called Norfolk 
Island, situated about 900 miles from the 
eastern shores of Australia; and Ber- 
muda. The 5 Geo. IV. c. 84, gives to 
the governor of a penal colony a property 
in the services of a transported oflenoer 
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Tor the period of his sentence, and au- | 
thorizes him to assign over such offender 
to any other person. The 9 Geo. IV. 
c. 8.^, empowers the governor to grant a 
temporary or partial remission of sen- 
tence; and the 2 & 3 Wm. IV. c. 62, 
limits his power in this respect. In New 
South Wales and Van Diemen’s Land 
convicts arc subject to a variety of colo- 
nial Jaws, framed by the local legislatures 
established under the act 9 Geo. IV. c. 
88. (Lang's Historjf of Transportation ; 
Ihport of the Select Committee of the 
House (f Commons on Transportation, 
1888.) 

Tlie various offences for which trans- 
portation is the penalty are mentioned in 
Law, Criminal. 

Penal settlements are designed for the 
punishment of criminals convicted of 
very grave offences in the penal colonies, 
and of criminals who are specified in the 
instructions of the secretary of state for- 
warded to the governors of the colonies 
with every transport vessel. In con- 
nection with New South Wales, the penal 
settlement is Norfolk Island: in con- 
tiectlon with Van Diemen’s Land, there 
was formerly Macquarrie Harbour; at pre- 
sent there is Port Arthur. 

Up to the year 183(1, 100,000 convicts 
had been transported from this country 
to the Australian penal colonies, of whom 
18,000 "'•re women. The following es- 
timate of the sums expended on account 
of those colonies falls short of the true 
anumnt : — 

£ 

Cost of the transport of convicts 2,729,790 
Disbursi*ments for general, con- 
vict, and colonial services 4,09 1,581 

Military expenditure . . 1,632,302 

Ordnance . . . . • 29,846 

Total from 1786 to 31st March, 

1837 8,483,519 

Deduct for premium on bills, 
coins, &c 507,195 

7,976,324 

The conveyance of eueh convict has 
thus cost about 28/., and the various ex- 
cuses of residence and punishment have 
hcen at least 54/. a head, making in all 
®aore than 82 /. a h»3ad. The expense en- 


tailed upon this country by the penal 
colonies has been, on the average sine.® 
their commencement, 156,398/. a ycary 
but a few years ago the annual expendi- 
ture was more than treble that amount. 

The following was the expenditure of 
this country on account of New South 
Wales and Van Diemen’s Land in the 
year 1836-7:— 


New South Wales. £ 

Ordinances of the army . 46,801 

Commissariat . . . 3.4.50 

Ordnance . . • . 12,014 

Navy .... 4,641 

P^xtraordinaries of the army . 55,625 

Special disbursements on ac- 
count of convicts • . 127,949 


250,480 

Van Diemen* 8 Land. £ 

Ordinances of the army . . 16,3.54 

Commissariat . . . 2,059 

Ordnance .... 11,625 

Navy . . • . 515 

Plxtraordinaries of the army . 20,867 

Special disbursements on ac- 
count of convicts . . 113,083 


164,503 


Transport of convicts . . 73,030 


Total expenditure for the year 

1836-7 .... 488,013 

( Transportation Heport.^ 
In addition to this sum, the colonial 
expenditure on account of the adminis- 
tration of justice, gaols, and police was 
90,000/., an amount nine times as great 
ill proportion to the population as that of 
the United Kingdom for similar pur- 
poses. 

In 1837 a committee of the House of 
Commons was appointed to inquire into 
the subject of Transportation, and to sug- 
gest improvements. The labours of that 
committee have been followed by some 
changes, and there is a prospect of still 
greater. 

All convicts sent to Bermuda are em- 
ployed by the government on public 
works in the dockyards. The system of 
punishment ])ursued is essentially dif- 
ferent from that which has been iu fore®- 
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in the Australian penal colonics, and 
closely resembles that adopted in the 
hulks in this country. The convicts sent 
to Rermuda are selected as being the best 
behaved; they are kept apart from the 
free population; they are shut up in 
hulks l)y night, and are worked in gangs 
by day under the superintendence of free 
overseers. A small amount of wages is 
paid to them for their labour, a piirtion 
of which they are allowed to spend, and 
the remainder forms a fund, which they 
receive on becoming free. At the ex- 
piration of their sentences they do not 
remain in Bermuda, but are sent back at 
the expense of the government of this 
country. Transportation to Bermuda, 
with some points of reconimendatioii 
compared with transportation to the 
Australian colonies, is thus, on the other 
hand, without the argument in its favour, 
that it rids England of the criminals sent 
to it. (Cappers I^eports.) 

Mr. Bentham, Dr. Whatcly, the pre- 
sent archbishop of Dublin, and other 
writers on the theory of punishment, 
have condemned the general principle of , 
transportation; and comparatively little | 
has been urged in opposition to tiieir ar- i 
guments. Mr. Bciitham's objections will 1 
be found in a chapter on Transportation, | 
in his ‘Tlieory of Punishments;’ the i 
archbishop of Dublin’s, in his two‘ Let- ] 
ters to Karl Grey.’ Their arguments may 
be summarily stated as follows: — 1st, 


progress of improvements in penal ar- 
rangement generally. 2nd, That in re- 
ference to the end contemplated by the 
word example or exemplarity, transport- 
ation is not deficient excepting in the 
supposition that exemplarity is an effect 
only of the spectacle of criminals endur- 
ing punishment ; but in that sense, that 
all experience proves that, instead of pre- 
venting crimes, exemplary punishments 
have frightfully increased them that in 
so far as there is any real value in the 
principle (exemplarity) in question, it is 
as an indefinite, obscure source or cause 
of apprehension; but, that overlooking 
objections to the principle, in point of 
fact, in the sense of exemplarity as eou- 
nccted with the spectacle of punishment, 
that transportation is in the same situation 
as any home system of convict discipline, 
the public at large being as little the 
spectators of the process of the silent or 
the separate prison as they are of that 
under which transportation is carried into 
effect; that in the sense of general ten- 
detjcy to produce apprehension indepen- 
dently oicMhiled punishment, it has su- 
perior recommendations to any home sys- 
tem. 3rd, Tliat the objection, that trans- 
portation lays a pernicious social founda- 
tion, is made on a presumption involving 
the primary question which penal institu- 
tions are designed to solve, viz., that the 
convicts sentenced to that punishment are 


Transportation has failed in all experi- 
ments which have yet been made upon 
the principle. 2iid, That transportation 
necessarily involves, in reference to the 
country from which the criminals arc 
sent, want of exemplarity. 3rd, I’hat it 
lays a pernicious foundation for future 
communities. 4th, That efficient inspec- 
tion is sacrificed by it. 5th, That it is 
more expensive than a home prison sys- 
tem. To these objections it is replied— 
1st, That transportation has not failed, 
but only a particular system of carrying 
that punishment into execution — a system 
which is not necessarily connected with 
transportation ; a system which was in- 
stituted in the colonies at a time when 
prisons in the parent country were in the 
wotiH »tate possible; a system never 
ameiuled iu principle according to the 


* Exposure in a stAte of punislimtMit was 
froduiMHl into Pennsylvania in 17N6. In tlie ye^ 
four yoiurs alter its eouiniencemeut, this 
practice was al)«>lis!u*tl, and the ell'c t was asto- 
I nisliini; ; for at the end of anotlier ]a*riod of lour» 
I years, that is to say, 171)1, the population having 
j in tlio meanwhile increased at the rate of lour and 
I a half pT cent, per aniinn), and the penal law in 
other respects having; remained unaltered, crimes 
I Inul decreased hy two-thirds. The increase of re* 

■ corded crimes after the introdiu-tion of exposure 
was too threat and too continuous to be accomited 
for to any threat extern l)y an iiioreas** <>f prosecu- 
tions otherwise than by reason of an increase ol 
crimes. And no part of the subsequent decrease 
of recorded crimes can be so ac^counted for. y e 
have remarked iu this instanoe one fact, wlnca 
seems to speak for itself enough to settle t iw 
nuestion. The decreas<! of crime in the towno 
Pliilatlelphia, where, doubth^ss, most ol the e - 
posures were made, was much greater tlian 
decrease of crime in the county, great thoug 
was, pp. 87-«. {Eepwt of the ConimrtM^ 
Prison Discipline to ttie Oofoemor‘Oener(U<v 
Calcutta, 1838.) 
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’yays to be criminal in character and 
bit ; but that, on the contrary, the cir- 
nstinccs of society in a new country 
J economically, in the resjiects of high 
abundant labour, and good pros- 
2Cts, much more calculated to establish 
confirm the moral benefit to the cha- 
icter of a former criminal wrought by a 
ood system of secondary punishment, 
lan the circumstances of an old society 
1 which employment is uncertain, wages 
)w, &c. ; that, besides, prejudice is always 
Tonger against the man once fallen, and 
oiiseciuently more opposed to his per- 
lanent reformation, in an old and esta- 
lished community, than in a young, 
iiorganized, and, so to speak, chaotic 
ne. 4th, That exj)erience has not 
roved the existence of greater abuses iu 
[le management of convicts abroad than 
1 their management at home ; and that the 
line provision can easily be made against 
biise in connection with penal colonies 
diich lias been made in connection with 
risons in the mother country (in the ap- 
lointmont of inspectors) M ithin the lust 
[iw years. .0th, That the question of ex- 
eiise, unless where the difference snp- 
osed between that of two sy .stems is very 
;reat, is prematurely discussed, when 
a.sciisse(l without respect to any satis- 
actory evidence of the greater efliciency 
‘f one than of another system. (Captain 
»facoii. '’hle’s Austral ia na : Colonel Ar- 
’lur’s Zefier.s to the Archhishop of IJiih- 
; The Merits of a Home ami of a 
olonial Process, (f Sitcial and a Sepa- 
ate Sijstom (f Convict Management ^ dis- 
‘ussed, hyV. M. Iniies, 1842.) 

Hulks (/on A-, Dutch; Saxon, the 
)ody of a ship), used as places of cou> 
inement . and punis’iniciit for offences ; 
orre.sponds with the (jalca of the Italians, 
he gaffe of the French, and our own 
English word galhuj. ^ 

Hulks. — The plan oi confining of- 
ndors on board hulks wiis -dopted in 
^nigland in 17G0, w hen the disturbances 
n America interrupted the transportation 
ystem. The first statute authorising 
‘ich confinement was the lu George IT I. 
44, passed in 177G. fi.r two years only, 
4t afterwards continued by two other 
«ts of parliament till it w’as repealed by 
he 19 George 111. c. 74, which was. 


how'cvcr, founded upon the same prin- 
ciples with the 1 Gtli, and may be consi- 
dered in part as an improved edition of 
that act. 

T1k 3 notice of parliament does not ap- 
pear to have been called to tlie hulks be- 
tween the passing of the 19 George III. 
c. 74, and the year 1783, when an act 
was passed, the 24 George III. sess. I, 
c. 12, converting the hulks from prisons, 
in which criminals were to be punished 
by hard labour, into places of temporary 
confinement for convicts, between the 
period of their sentence to transportation 
and the completion of the necessary ar- 
rangemeilSs for carrying that sentence 
into execution. The management of the 
convicts was given to officers called over- 
seers, whose powers corresponded with 
those of the superintendents under the 
former act. They were to feed and clothe 
the offender, and keep him in such man- 
ner, and to permit him, w here the same 
could be safely do7ie, to labour at such 
places, and under such directions, limita- 
tions, and restrictions, as his m.ajesty or 
certain justices of the peace should ap- 
point. In case the convict should receive 
i inployment, he w'as to be allo\vod half 
the return arising from his labour for his 
own use; but it was provided that no 
convict should be obliged to w'ork. 

The time of the offender’s confinement 
was to be reckoned in discharge or satis- 
faction of the term of Ins transportation, 
as far as it might extend. Similar re- 
turns to parliament or the King’s Bench 
were rcctuired under this as under the 
former act. The 24 George III. sess. I, 
e. 12, was repealed by the 24 (icorge III. 
sess. 2, c. 5G, but its provisions were in- 
corporated in this act, with the exci^ption 
of those concerning the labour of the 
convicts, which it was provided should 
be compulsory. This last act was con- 
tinued by various otln-r acts till the year 
18 1.'*, without any alteration in its pur- 
pose, excepting in the 28 George 111. 
e. 24, and the 42 George III. By the 
former of these it was provided that the 
convicts should be visited and treated as 
offenders sentenced to hard labour, and 
that the expenses occasioned by their 
maintenance or death should be defrayed 
by the overseers. By the latter the inter- 
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est of the contractors was limited to that 
of supplying provisions, clothing, and 
other necessaries to be consumed in the 
hulks. The 55 George III. c. 150, re- 
pealed and re-enacted by the 56 George 
ill. c. 27, empowers the king to appoint 
a person to the office of superintendent, 
and the persons to be deputy or assistant 
superintendents, also resident overseers. 
The latter of these acts was continued by 
the 1 and 2 George IV. for two years, 
and its provisions were then re-enacted 
with some variations, in the 5 George IV. 
c. 34. {Statements and Observations con- 
cerninff the IlulkSj by (Jeorge Holford, 
Ksq., M.P.) 

From tlie evidence taken before a 
Committee of the House of Commons 
appointed in 1832 to iiKpiire into the 
sulyect of secondary punishments, and 
before a Committee of the House of 
Lords in 1835, we are led to conclude 
that no material changes had then been 
effected in the discipline pursued on 
board the hulks. 

The stations at which hulks are main- 
tained in England are Portsmouth, Gos- 
port, Devonport, , Chatham, Woolwich, 
Deptforji; besides Hermuda, Gibraltar 
is designed to be a foreign station. 

The following returns relating to the 
hulks are taken from the reports which 
were made by the superintendent to the 
government: — On the 1st January, 1841, 
there were 35:'52 convicts on board the 
various hulks in England; and during 
the year, 3625 more were received into 
custody, besides 63 transferred from the 
hulks at Bermuda. Of the convicts in 
custody, and those received in the course 
of the year, in all 7240, 2374 were trans- 
ported to Van Diemen’s Land, 180 of 
whom were boys under sixteen years of 
age ; 80 were sent to Bermuda ; 66 were 
transferred to the Penitentiary (Mill- 
bank) ; and 7 to Parkhurst prison : 262 
were discharged ; 196 died (being per 
cent upon the gross number) ; 1 escaped; 
leaving 4254 convicts on board the hulks 
in England on the 31st December, 1841. 
Of the total number received, 52 were 
known to have been transported* before ; 
10 had been in the Penitentiary ; 1625 had 

* Tbif lacftM had been in tlie hulka before. 


been convicted previously of various 
offences; 487 had been before in custody; 
and the remaining 1451 were not known 
to have been in prison before. Three 
prisoners were received during the year 
under 10 years of age ; 213 between the 
ages of 10 and 15; 958 between 15 years 
and 20; 1612 between the ages of 20 and 
30 years; and 839 who were above 30 
years of age. The total expense of the 
hulks is represented for the year as 
64,527/. 10s. 7|d., and the total value of 
the labour performed as 72,386/. 16s. erf. 
{Two Reports of John Henry Coppery 
Rsq.y Superintendent of Ships and Vessth 
employed for the (^onjinemeni of Offenders 
under Sentence of Transportation y ordered 
to be printed 21s/ Marchy 1842.) The 
total expense per man in the hulks in 
Fmgland is 18/. Lis. llrf. The aven-age 
value of labour per man is estimated at 
10/. 18s. 9rf,, making the average aiiuual 
expense per man 7/. 14s. 2d. The total 
cost per boy in the hulks is 13/. 5s. 6lrf. 
The value of the labour perffirnied by the 
prisoners in the 1ml ks at Bermuda leaves 
an estimated annual profit for each of 
13/. O.V. 6f/. {Lord John Russell's Note on 
Transportation atid Secondary Punish- 
menty 8th January y 1839.) 

The hulks in England arc viewed 
merely as an intermediate establishment 
between the common gaols and the penal 
colonies, for prisoners sentenced to trans- 
portation; but, in fact, in many cases they 
prove a substitute for that punishment. 
They are considered to be the worst 
branch of secondary punishment in Eng- 
land, and their discontinuance has been 
urged. 

Pbisons {Prison^ French), places of 
safe custody, of punishment, and reform. 

The history of modern improvements 
in the prisons of this country begins with 
the labours of Mr* Howard in the last 
century. In tw first section of Mr. 
Howard’s book on ‘The State of the 
Prisons in England and Wales,’ which he 
entitles ‘A General View of the Distress 
in Prisons,’ published in 1775 , he presente 
a summary of the abuses which existed 
in the management of criminals at that 
time. These abuses related to food, ven- 
tilation, drainage, want of classification 
of prisoners ; and the effects were disease 



TRANSPORTATION. 829 1 TRANSPORTATION, 


and the further corruption of all persons 
vho were confined in prisons. 

The labours of Howard and of others 
were but slowly attended with suc- 
cess. Nearly fifty years after the date 
of the above details the Prison Discipline | 
Society remark, that there yet exist many 
prisons in the same condition as that in 
wliieh Howard left them — monuments of 
tlie justice of his statements, and of the j 
iiiditi'erence with which liis recommen- 
dations had been regarded. {Fijlh Report^ 
p. IG.) In 1818 it appears by parlia- 
mentary returns, that out of 518 prisons 
in the United Kingdom, to which upwards 
of 107,000 persons were committed in 
that year, prisons only were classed 
or divided according to law ; 59 prisons 
liad no division whatever to separate 
males from females; lOG had only one 
division for that purpose ; G8 had only 
two divisions, and so jan ; 23 only were 
divided according to the regulations of 
the statute (24 George III. c. 54, sect. 4) 
which provides for eleven. In 445 prisons 
no work of any description had been 
introduced ; in 73 prisons, though some 
work was performed, yet the number was 
exceedingly small in which employment 
to any extent had been carried on. In 
101) gaols built to contain only 8545 
prisoners, there were at a time 13,057 
persons confined. 

( Hasftijication of Offenders . — The ar- 
gument of those who wished to make the 
experiment of classifying prisoners is 
thus succinctly stated by a distinguished 
American writer on penal jurisprudence : 
— That, as a place of punishment, a 
prison would soon lose its terrors if its 
depraved inmates were suffered to enjoy 
the society within, which they had always 
preferred when at large ; and that, instead 
of a place of reformation, the prison would 
become the best institution that could be 
devised for instruction Ih all tlie mysteries 
of vice and crime, if the professors of 
guilt were suffered to make disciples of 
those who may be comparatively ignorant. 
To remedy this evil therefore we must 
resort to classification ; the young 
must be separated from the old ; then we 
must make a division between the novice 
and the practised offenders. Further 
subdivisions however were found indis- 


! pensable, in proportion as it was dis- 
covered that in each of these classes there 
would be found individuals of different 
degrees of depravity, and of course not 
only corrupters, but those who were ready 
to receive their lessons. Accordingly, 
classes were multiplied, until in some 
prisons in England we find them 
amounting to fifteen or more. ’ I'hc 
same writer exposes the fallacy of this 
argument in what follows : — “ But in the 
consideration of this question these evi- 
dent truths seem not to have had their 
proper force : first, that moral guilt is not 
the immediate su\)jeet of human observ 
ation; nor, if discovered, is it capable 
of being so nicely appreciated as to euahlc 
us to assign to each individual who may be 
infected with it his comparative place in 
the scale ; and if it could he discovered, 
it would appear that no two individuals 
could be found contaminated in the same 
degree : secondly, that if these diffieiilties 
could be sunnoiinted, and a class formed 
of individuals who had advanced exactly 
to the same point, not only of olience, 
but of moral depravity, still their asso- 
ciation would produce a further progress 
in both."* (Livingston’s 2\'nal Code for 
the Stale of Louisiana ; Intfodnctor^ 
Report to the Code of Reform and Prison 
JJisciplinef p. 309; see also q. 1784, 
Evidence if Samuel Hoarcy Esq. ; Select 
Committee (f the House <f Commons. 
1832.) Classification continues to be the 
leading principle of arrangement in many 
prisons; in others the object contem- 
plated by it, namely, the prevention of 
coutamiiiatioii, is further sought by the 
prohibition of oral coinmunicatioii between 
the prisoners. 

Of the prisons w liich have been sui)- 
jected to any fundamental cluniges dur- 
ing the last, twenty years, the greater 
number are conducted on the silent sys- 
tem. The advocates of this system sup- 
posed that contamination would be pre- 
vented by the intercourse of the tongue 
being prohibited. The first objection in- 
curred in carrying out this plan was tiie 
great expense of employing a requisite 
number of otiicers to enforce silence. To 
mitigate or get rid of this objection, 
another evil was produced by the iutio- 
i duction of the practice of giving to pri- 
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fioners a control over other prisoners. 
In Coldbath Fields prison, containing on 
an average 900 prisoners, no less than 
218 'vvere, in 1837, removed from tlie 
operation of the law and the endurance 
of their punishment by being appointed 
to offices of trust or control. Resides 
these 218 there were 54 regular officers; 
so that 272 persons were appointed to 
superintend 082 prisoners (i. e. 900 minus 
218, who had appointments), being in 
the ratio of one officer to 2j prisoners. 
With all this wasteful superintendence, 
involving so entire a sacrifice of dis- 
cipline, the great object of prisons on the 
principle of Coldbath Fields was not 
attained. “ The minds of the prisoners 
(say the Inspectors of Prisons in their 
Report for that year) are kept under per- 
petual irritation by the pJo)ii!)ition of 
speech, their ingenuity at work to find 
means of evading it, and they are still 
further depraved liy freipient subjection 
to punishment for an ofieiice of a merely 
arbitrary character.” 

Under any arrangements the principle 
on which such prisons are conducted 
almost necessarily involves great and 
numerous vices. 

The power of estaldishing rules for 
prisons is vested by 5 & 6 Win. IV. c. 
38 ill the secretary of state for the home 
department. Distinct divisions of each 
prison are appropriated to male and 
female pidsoners. The several wards, 
cells, yards, &c., are devoted to distinct 
classes of prisoners. There are baths 
for the cleansing and bathing of pri- 
soners ; a fumigating oven for the cleans- 
ing and disinfecting of their clothes, linen, 
or bedding. A competent number of 
cells adapted to solitary confinement for 
the punishment of refractory prisoners, 
and for the reception of such as may by 
law be sentenced to confinement therein, 
is provided. Separate rooms are pro- 
vided as infirmaries or sick wards for the 
two sexes, and as far as possible for the 
difierent descriptions of prisoners. Every 
prisoner is provided with suitable bed- 
ding, and every male prisoner with a sepa- 
rate bed, hammock, or cot, either in a 
separate cell, or in a cell with not less 
than two other male prisoners. Con- 
TenioAt places are set apart for washingt 


coinbing, &c., and yards for exercise. 
It is provided by law that the visiting 
justices appointed at each (piarter-session 
shall meet periodically at the prison and 
inspect the several journals, registers, 
and books, and give such directions as 
may to them seem necessary ; that they 
shall regulate a scale of fines to be levied 
by the governor upon the subordinate 
officers for negligence in the performance 
of their duties ; that they may suspend 
any officer ; examine from time to time 
the state of the buildings, the classifica- 
tion, separation, inspection, hard labour, 
employment, health, diet, instruction, &c. 
of the prisoners; also into the amount 
and disposal of their earnings, the ex- 
penses attending tlie prison, and any im- 
provement W'hich may be practicable; 
they are required to direct sncli books as 
they think proper to be distributed for 
the use of prisoners who do not belong 
to the establisliod church ; they may en- 
ter into contracts for the employment of 
prisoners in any w'ork or trade within 
the prison, subject to the sanction of the 
general or quarter session; they may 
authorize any prisoner to be employed 
in the service of the prison, but not in 
the service of any officer in control or 
instruction of any other prisoner; they 
may order necessary clothing or tools to 
be given to any prisoner on his dis- 
charge, or may pay his passage home, or 
present him with such a moderate bUJii 
of money as they may think fit : they are 
required to make a report respecting tlie 
state of the prison at every quarter-ses- 
sions : in case of contagious disease, 
any other emergency, tliey are em- 
powered to issue an order under their 
hands and seals, to remove the prisoners 
to some other prison oi* place of confine- 
ment within their jurisdiction; in case 
of any criminal prisoner being guilty of 
repeated offence against the rules of the 
prison, or of any greater offence than 
the governor is authorized to punish, a 
visiting justice may order the offender 
to be punished by solitary confinement; 
and in case of absolute necessity, by con- 
finement in irons ; a visiting justice may 
receive the complaint of any prisoner. 
Spirits, wine, beer, and tobacco are pr^ 
hibited to any prisoner excepting in eas 
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approved of by the surgeon. For every 
prison it is provided that there shall he 
a governor, chaplain, and surgeon ; and 
for the female branch of the prison a 
matron; and a sufficient number of 
schoolmasters and mistresses, male and 
female turnkeys, and subordinate officers ; 
none of 'whom, excepting the chaplain 
and surgeon, are allowed to hold any 
office or have any occupation except 'what 
refers to the prison. For the various 
rules as to the governor, and his admi- 
nistration, the chaplain, surgeon, and 
so forth, the reader may consult the 
Act. 

A different dress is worn by a prisoner 
convicted of felony from one convicted of 
a misdemeanor : he is employed, unless 
prevented by sickness, at such hard 
labour as can be provided, and for so 
many hours (not exceeding ten) daily, 
except on Sundays, Christmas, Good- 
Friday, or any public fast or thanksgiv- 
ing day. Some descriptions of misde- 
meanants are allowed to wear their own 
clothing if deemed sufficient and proper ; 
and they have various other privileges. 
Prisoners convicted of felony, but not 
sentenced to hard labour ; prisoners con- 
victed of misdemeanour, who do not 
come under the description contemplated 
in the above detail; and other convicted 
prisoners not sentenced to hard labour — 
must be clothed in a particular dress, and 
cmplo^ ed in some work or labour which 
is not severe ; and they are restricted to 
a prison diet. They are required, like 
nil other prisoners, excepting misdemea- 
nants of the first division, to preserve 
silence. (^Jiulcs and Reyidalions for the 
Oovennnent of Westminster Bridewell, as 
certified hy the Secretary of State for the 
JJome Department, \ 7 tn June, \84l ; lie- 
SjUatio/is for Prisons in Pmiland and 
^ales, 1840.) 

^ The labour which is most generally 
Mnposed in prisons conducted on the 
Silent system is that of picking oakum, 
of the tread-wheel. The labour of 
the tread-wheel is at present chiefly 
s^pplied to the grinding of corn and 
pumping water for prison consumption. 

I^escription of the Tread-mill for 
^ Employment of Prisoners, with Obser- 
vations on its Manayment, published by 


the Committee <f the Society for the Im- 
provement of Prison Discipline, ^c.) 

In some prisons females ens well as 
males are employed on the tread-wheel, 
the application of this mode of punish- 
ment to cither or both of tlie sexes being 
determined by the discretion of the 
justices of the peace in connection with 
each prison. The application of tread- 
wheel labour to women is liable to 
occasion miscarriage in cases of preg- 
nancy, and in various ailments of the sex 
it is apt to produce serious disease ; it is 
injurious also to males when applied for 
a prolonged period. As a punishment it 
is very uneciual, its severity depending 
upon the physical strength of those sub- 
jected to it ; and it has been administered 
with great w^ant of uniformity in dif- 
ferent prisons. 

Another mode of employing prisoners, 
but one which is not so much in use as 
the tread-wheel, is with the crank ma- 
chine, which is constructed of diflerent 
sizes. Plans will be found in the work 
to which we refer. (Description (f the 
Tread-Mill, and (f the Portable Crank- 
Machine by Win. Hase.) 

The average expense of each convict 
kept in a House of Correetj/on, on the 
silent system, is about bbl, or 5G/. for 
four years. (Lord John Russeirs Note 
on Transportation and Secondary Punish- 
ments, January 2, 1839.^ 

Separate imprisonment differs from 
what is ordinarily understood by solitary 
imprisonment in the following particulars : 
— “ In providing the prisoner with a large, 
well-ventilated, and lighted apartment, 
instead of immuring him in a confined, 
ill-ventilated, and dark cell ; in providing 
him with everything that is necessary to 
his cleanliness, healtn, and comfort dur- 
ing the day, and for his repose at night, 
instead of denying him those advantages ; 
in supplying him with sufficient food^ of 
wholesome quality, instead of confining 
him to bread and water; in alleviating 
his mental discomfort by giving him 
employment, by the regular visits of the 
officers of foe prison, of the governor, 
surgeon, turnkeys, or trades' instructors, 
and particularly of the chaplain, instead 
of consigning him to foe torpor and other 
bad consequences of idleness, and foe 
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misery of unmitigated remorse ; in sepa- 
rating him from none of the inmates oj 
the prison except his fellow-prisoners, 
instead of cutting him off as far as may 
be from the sight and solace of human 
society ; in allowing him the privilege of 
attending both chapel and school, for the 
purposes of public worship and education 
in class (securing on these occasions his 
complete separation from the sight and 
hearing of his fellows), instead of ex- 
cluding him from divine service and in- 
struction ; in providing him with the 
means of taking exercise in the open air, 
whenever it is necessary and proper, in- 
stead of confining him to the unbroken 
seclusion of his cell." (Inspectors* lie- 
port, 1838.) Arguments both for and 
against this system have been urged with 
considerable force. ( Austral iana, or 
Thoufjhis on Convict Mamujement ; and 
A General View of The Social System 
of Convict Manayement, ^c., by Captain 
Maconochie ; The Merits of a. Home and 
of a Colonial Process ; of a Social and 
of a Separate System of Convict Manaye- 
ment, by F. M. limes; lieporls of the 
Inspectors of Prisons.) 

The separate system originated in this 
country in the year 1790, and was first 
tried in the county gaol, Gloucester. 
This building was provided with ceils 
in which prisoners were confined apart, 
day and night, from the hour of admission 
to that of discharge. Those confined 
under short sentences were denied, 
those under long sentences were provided 
with, employment. Moral and religious 
instruction was given in the cells and in 
the chapel. This discipline was enforced 
during seventeen years, in which period 
there were very few re-commitments. 
But the increase of population demanding 
increased prison accommodation, the 
system was abandoned to make room for 
additional prisoners. In 1811 the favour- 
able opinion conceived of separation in 
prisons by a committee of the House of 
Commons led to a recommendation that 
a separate prison should be erected in 
the first in.stance, for the epunties of 
I/ondon and Middlesex, and that measures 
should be taken for carrying on the peni- 
tentiary system, as soon as might be 
{Mncticable, in Afferent parts of the 


country.” In the following year (1812) 
the act 52 Geo, III. c. 44, was framed 
in conformity with the committee s re. 
commendation, by w'hich act the Peni, 
tentiary at Mill bank was commenced in 
1813 — subsequent acts granting leave to 
increase its accommodations. In 1821 
this great prison was completed for 
the reception of 1200 convicts, foj 
England, Scotland, and Wales. The 
separate system did not begin to he 
carried out for some years after the 
establishment of Millbank Penitentiary, 
and after having been for some time in 
operation it was abandoned, owing to the 
great mortality which prevailed there. 
This mortality, it is alleged, resulted from 
the unhealthiness of the situation in 
which the Penitentiary is built, and i 
connection of it with the separate system, ! 
in the nature of a consequence, is denied. 
(Inspectors' Reports.) 

A moilel prison on the separate system 
at Pentonviile, liondon, has been com- 
pleted, and others have been built or 
projected in different parts of England; 
the success or failure of which will deter- 
mine whether the system shall or sha 
not become general. The Fourth Report 
•f the Inspectors of Prisons explains the 
general principles followed in the con- 
struction of the Model or Pentonviile 
prison. 

Any estimate of the expense per pri- 
soner of the separate system must, until 
that system has been for some time in 
jperation, be liable to dispute. At .Mill- 
bank Penitentiary (which is allowed to 
be an imperfect criterion) the net annual 
expense of each prisoner, deducting W 
earnings, is said to be 24/. tis. ijd. (Lord 
.John Russell’s Note on Transportation 
and Secondary Punishments.) It is urged 
by the advocates of the system that the 
sentence of imprisonment in a separate 
prison need be only a half or two-thirds 
,iie duration of a sentence to any other 
prison for it to be as severe and as 
much dreaded, and that the difference ot 
expense will be thus made up. . . , 

The improvement in prison disciplinj 
has little more than commenced; an 
iven in the metropolis vices which hay 
)eea long admitted as such continue i 
undinunished force. The description 
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the great gaol of Newgate, given by the 
Inspectors of Prisons in tlicir Report for 
1837» equally applied in the year 1842: — 
“ q"he prisoners are associated in smaller 
numbers than formerly, but they are 
thrown into closer contact, and com- 
panionship is more directly facilitated; 
their mutual acquaintance is more per- 
fect: tlieir knowledge of each other’s 
habits, tempers, and capacities is more 
readily acquired, more firmly established, 
and more mischievously brought to bear 
against the interests of society and their 
oAvn well-being and reformation. What 
(say the inspectors) but mischief, inevit- 
able and manifold, can be expected from 
locking up from morning to night, %vith- 
ont intermission and change, in utter 
idleness (in numbers varying from three 
to fifteen, or even more), the most aban- 
doned characters, adepts in crime, com- 
pelled associates with the uninitiated or 
trivial offender ?'* 

The new County Gaol and House of 
Correction at Reading, Rerkshire, has 
l)e*ni constructed for the application of 
tlie separate system, and has now (184()) 
lieeii more than two years in operation. 
Alterations have recently been made in 
the Hertford County Prison, for the same 
purpose. The resnlts luive been in the 
highest degree satisfactoi’y wherever the 
system has been brought into operation. 

Criminals are sometimes punished by 
line, ajnl sometimes by whipping. Fine 
is imposed for criminal offences only in 
peculiar cases — where, for instance, the 
uil'ender is a wealthy pvrson. Whipping 
IS seldom used excepting in the case of 
juvenile offenders, or as a disciplinary 
punishment in the hulks or in prison. 
Rut the principle of corporal punishmeiit.s, 
HI Knglaiid, as everywhere else, is becom- 
Hig daily more unpopular, and its prac- 
lice going into disuse. Another mode of 
punishment, but one which has also 
nt^arly passed into desuetude, is that of 
the stocks. 

Prisoners committed for trial or for 
(examination are perjiiitted to wear their 
^''2' clothing ill prison, provided it be 
sufficient; they are ii()t eo'-ipolh'd to work 
or hibour ; but at tlieir own request or 
their own consent may be supplied 
'FJth any work not severe, or they may, 
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at their own expense, procure any*^ em- 
ployment, materials, and tools which the 
governor may deem safe and proper. 
Provided no bill has been found against 
a prisoner, or that upon his trial he has 
been acquitted, he is allowed such a 
proportion of the amount of his earnings 
as the visiting justices deem fit and rea- 
sonable. Prisoners of this class are per- 
mitted to sec their friends on any week- 
day without any order, within specified 
hours; and their legal adviser at any 
reasonable hour. Letters to and from 
them are subject to the inspection of the 
governor. They are liable, in case of 
their being riotous, or disorderly, or be- 
ing guilty of a breach of the regulations, 
to be confined in separate cells, and be 
allowed no other food from the county 
than bread and water. ( Recjulations for 
I^risons in Emjiaud and Walesj issued by 
the Secretary of State, 1841.) 

The application of the separate system 
to untried prisoners remains yet to be 
enrried into more complete operation. 
Clerkenwell Prison, Middlesex, lias been 
taken down, and a new County Gaol, 
on the separate system, for tlie untried 
and for prisoners under examination, is 
in progress of construction, on an en- 
larged site and extended scale. 

The disposal of criminals after the ex- 
piration of the period of tlieir imprison- 
ment is, in England, one of the most diffi- 
cult questions connected with puiiisli- 
nunits, and it is one for the seltlmnent, of 
which no measures liave yet been uilopted 
or devised. Until this deficiency is sup- 
plied, under any system of secondary pu- 
nishment whatever, the iminenso amount 
of recommitments which take place in this 
country may be expected to continue. 
The amount of recommitments is an evi- 
dence not merely of the inefficiency of par- 
ticular modes of pimisliment, but probably, 
more generally, of the difficulty of find- 
ing employment in this country. Mr. 
Rentham suggested several means where- 
by this object might be met: employ- 
iiieiit in the army or navy ; the encou- 
ragement of voluntary emigration to the 
colonies; the requiring of security for 
good behaviour, with liberty to the surety 
! to contract for the prisoner’s labour ; or 
1 a subsidiary establishment for the recep- 
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tion of the prisoners under a modified 
kind of imprisonment. Of these inetliods 
it is not improl)able that tlie encourage- 
ment of voluntary emigration 'will be re- 
solved upon. It is a question whether 
the emigration should not be compulsory 
instead of voluntary. But to this it has 
been objected, that making emigration 
thus as it were a punishment or part of 
a punishment, would tend to render it, by 
association of ideas, a mark of disgrace, 
whereas it is desirable that industry 
should be encouraged to find clianiiels for 
itself in the colonies. 

Until recently there was no further 
distinction observed in the discipline of 
juvenile offenders than by their separate 
classification from the adults in the hulks, 
in prisons, &c., where they were put to 
the same or nearly the same routine of 
duties '.IS the adults : but with the esta- 
blishment of the Parldmrst Keformatory, 
in the Isle of Wight, the commencement 
of systematic improveni(?nt in this respect 
has been made. 

The objects sought to be attained at 
the Parkhuj\st prison, are the penal cor- 
rection ot boys with a view to deter juve- 
nile otreiiders generally from the com- 
mission of crime, and their moral reform- 
ation. The disposal of the boys at l*ark- 
hurst on release is a question of some 
difficulty. Of those liberated since its 
establishment some have been appren- 
ticed to the trades in which they were 
educated tliere ; others have been sent to 
the Refuge for the Destitute, and the 
Philanthropic Institution, and a consider- 
able number have been sent to New Zea- 
’ land. Nine years have now ( 1 846) elapsed 
since the opening of the Parkhurst Prison, 
and its results have been highly satisfac- 
tory. The establishment originally pro- 
vided for 3‘>0 boys, but it has been so 
materially enlarged as to be capable of 
accommodating 720. 

Provision has also been recently made 
at the Millbank Prison, Westminster, for 
the probationary confinement of 200 
youths, from 16 to 20 years of age. 
There is now sufficient provision for 
juvenile transports ; but further establish- 
ments, on the reformatory plan, are still 
required for those boys who from their 
tenorr ag*» and small size are unfit to be 


transported, and for ^ario^s descriptions 
of minor juvenile offenders. 

The Prisons Regulation Act (.^ and r, 
Wm. IV. c. 38) empowers one of the 
principal {Secretaries of State to appoint a 
sufficient number of persons, not exceed- 
ing five, to visit and inspect, eitlier singly 
or together, every gaol, bi'idewtdl, liouse 
of correction, penitentiary, or other prison 
or place for the confinement of prisoners, 
in any part of Great Britain ; and to 
examine officers, inspect books and 
papers, 'and inquire into all matters rela- 
ting to the management and discipline of 
such place of coufiiieinent, and to deliver 
to the Secretary of State a Report there- 
on. 

The Tenth Report of the Inspectors 
of Prisons for the? Home District, is 
dated August 8, 1845, and states— that 
prison diseiplme and maiiagen>ent have 
been generally improved ; that greiit 
success has attended the application of 
the separate system, “by which alone,’' 
they observe, “we arc convinced, the 
prevalence of crime can be stayctl, and 
the morals and habits of the prisoners can 
be permanently amended that, under 
this system, the healtli as ucll as the cha- 
racter of the prisoners havt? been im- 
proved, and the number of prison pnnisli- 
ments greatly diminished ; and that it is 
especially siiiUibli? for persons nntried, 
who ought neither to be exposed to 
the contamination of association with 
other prisoners nor subjected to the irri- 
tating regulations of tfie silent system. 
The inspectors object in very deciiled 
terms to tread-wheel labour, as being op* 
j)osed to the formation of pernuinent^ 
habits of useful labour, which ouglit to 
be aimed at in prison discipline, rather 
than compulsory labour for the mere pur- 
pose of punishment. Report states 

that a great reduction has taken place in 
the number of debtors committed to 
prison, which has been in consequence of 
the act (7 and 8 Viet. c. 96) to amend 
the law of insolvency, which came into 
operation August 9, 1 844. For instance, 
in the Debtors* Prison, for London and 
Middlesex, the number committed be- 
tween August 9, 1843, and August 9, 
1844, was 2,529; whilst between Au^t 
9, 1844, and Au^t 9, 1845, the number 
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was only (5 50, showing a decrease of 
285*5 per cent. The Inspectors reconi- 
ineiid urgently the formation of district 
prisons for juvenile offenders, where they 
ju'iy be kept apart from the coiitaniinatiou 
of the common gaols. As exceptions to 
the general improvement which has 
taken place in prison management and 
discipline, the inspectors state that no 
improvements have been effected in the 
prisons of the county of Bedford; and 
with reference to the prisons of the city 
of London they say, “ We arc compelled, 
by an imperative sense of duty, to advert, 
ill terms of decided condemnation, to the 
lamentable condition of the prisons of the 
city of London — Newgate, (iiltspiir- 
street Compter, and the City Bridewell 
—in which the master-evil of gaol associ- 
ation, and consequent contamination, still 
continues to operate directly -to the encou- 
ragement of crime.’^ . . . .“ We have often 
recorded our opinion with reference to 
this subject, and we shall not fail to 
repeat our protest against the prisons of 
the city of London, until we see substi- 
tuted,” tScc. 

The Tenth Report of the Inspectors of 
Prisons for the Northern and Eastern 
District, which is dated February 20, 
184(i, states that a very material decrease 
lias taken place in the criminal popula- 
tion of the district during the years 1844 
and 1845; and that the prisons continue 
in a stale of improvement. The Inspector 
remarks, that in consequence of the pass- 
ing of the 8 and 9 Viet., c. 127, which 
authorizes the imprisonment, for short 
terms, of debtors who have coiiti.icted 
their debts under fraudulent circum- 
stances, there has been some increase in 
the number of prisoners committed on 
that account. 

As to the great reduction in tlie number 
of debtors in coiiseciuence of the 7 and 8 
Viet. c. 9?’), coming into operation, and 
the increase in the iiiiniher of debtors 
committed, as having contmeted debts 
imder fraudulent circumstances, in con- 
^quence of the passing of the 8 and 9 
Vict. c. 127, it will be useful to refer to 
the remarks under the article Insolvent, 
P- 114, X:c. 7’he facts stated by the 
reports do not in this Instance prove that 
there was any social improvement, be- 


cause the number of commitments were 
diminished under the 7 and 8 Vict. c. 96 ! 
the true conclusion is, that a number of 
dishonest debtors were let out of prison or 
did not get into prison, and that is all. 
The increased number of committals of 
fraudulent debtors under the 8 and 9 
Vict. c. 127, confirms this conclusion. 
It is true that the iiisiicctors’ report merely 
gives the decrease in the number of im- 
prisoned debtors under 7 and 8 Vict. 

:. 00, as a. fact ; but it is possible that 
orae persons might draw the wrong con- 
diisioiis from this fact. 

The Tenth Report of the Inspector of 
Prisons for the Southern and Western 
District, which is dated August 4, 1845, 
states that beneficial alterations are taking 
place, both in the construction of prisons 
and in prison discipline, and speaks in 
terms of approbation of th(‘ results of the 
application of the separate system. 

There are several institutions auxiliary 
to tlie penal institutions of the country. 
The institutions referred to arc either 
w'holly supported by voluntary contribu- 
tions, or partly by voluntary contributions 
and luuiual parliamentary grants, and 
their objects are to receive convict youths 
after they have endured the sentence of 
the law, as voluntary inmates, and to 
educate them in suitable branches of 
knowledge, and in useful trades; or to 
receive the destitute offspring of adult 
convicts who have been executed or trans- 
ported, or are imprisoned for a length- 
ened period, and to give them the advan- 
tages mentioned. In 4lie metropolis there 
are the Refuge for the Destitute, and the 
Philanthropic Society’s Institution. 

The Refuge for the Destitute was 
fimnded in 180.5, and incorporated by 
Act of Parliament in 1838. It is a place 
of refuge for young persons of both sexes, 
discharged from penal confinement; or 
who, having lost their character by dis- 
honest practices, are unable to procure an 
honest raaintenanci*. ^J’lie females in the 
establishment are employed in washing 
and in needlework, for which the institu- 
tion contracts with the public, and in 
household work. The hiales are em- 
ployed ill shoemaking, tailoring, and pre- 
paring fire- wood for sale.^ 

The Philanthropic Society embraces in 
2 
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its scheme, besides juvenile criminals, the 
destitute offspring of criminals. The 
education given at the Society’s institu- 
tion, in addition to the details at the 
Refuge, includes the trades of printing, 
bookbinding, rope and twine-making. 
To those young men who, after quitting 
the institution, bring satisfactory testi- 
monials from their masters by whom they 
have been employed of honesty, sobriety, 
and steady habits, rewards varying in 
amount are given at the end of one and 
two years respectively. This institution 
is entirely dependent upon voluntary 
contributions. (An Account (f the Phi- 
lanthropic Societi/f 1842, printed at the 
Institution.) 

The prisons of Scotland were in a state 
of gross mismanagement when, in 1826, 
a Committee of the House of (>)minons 
was appointed to inquire into the subject. 
The recommendations of that committee, 
the appointment of inspectors, and the 
passing of an act of parliament (2 Sc 3 
Viet. c. 46), by which the ])urden of main- 
taining prisons is removed from the royal 
burglis, and provided for by a general 
rate upon property, and their manage- 
ment is devolved upon county boards and 
upon a general board sitting in Edin- 
burgh, have led to some improvements, 
and paved the way for still greater. 
This act, which was passed in August, 
1869, is to continue in force ten years. 
Where syst(un can b(^ said to have been 
attempted in Scotland, it has been one of 
those which we have noticed in connection 
with England. The separate system has 
been for several years in force at Glas- 
gow in respect to prisoners, the duration 
of whose sentence is six months orimder, 
and, according to 'the reports of the in- 
spectors of Scotch prisons, with generally 
good effects, although the construction of 
the prison in whicli the system is con- 
ducted is not completely favourable. The 
difficulty of procuring employment on 
release from prison has however been so 
great, that lately criminals in confinement 
at the Glasgow penitentiary, when in pros- 
pect of th(*ir liberation, have been found 
to threatei] the commission of crimes for 
which they miiiht again be sent there. 
Another sepa» at(* prison has been estab- 
lished' at Pettli, and the extension of the 


system is contemplated by the board 
of direction in connection with Scotch 
prisons, provision for tlio purpose having 
been made already by parliament. 

The Seventh Report of the Board of 
Directors of Prisons in Scotland is dated 
February 11, 1846, and gives an account 
of the proceedings of the Board with re- 
lation to the General Prison at Perth; 
the proceedings with relation to Local 
J^risons ; a statement of Uecei{)ts and Ex- 
pciuliturc during the year 1845, and an 
estimate of the funds which will be re- 
quired for die year 1846. 

The gaols of Ireland are regulated by 
an act of parliament (7 Geo. IV. c. 74) 
passed in 1826, by which annual reports 
of the state of the several prisons arc re- 
quired from inspectors of prisons who 
had been appointed some years previously. 
From tin; reports of the inspectors a 
lamentable ])icture is to he drawn of the 
management of the prisons so recently as 
1841. Industry appears to have been 
only partially introduced; classification, 
where it is attcunpted, is of the most im- 
perfect (lescriptiou, and luiKitics are fre- 
quently committed to prison simply as 
being dangerous to society, of which prac- 
tice the results arc*. “ that each prison in 
the kingdom has charg'e of from five to 
tea lunatics, and even more, to the great 
injury of the internal dlsciplin<*and peace 
of th(* establish me lit, as Widl as to tlie 
poor individuals, as there is no proper 
accomniodatioii for thmii, or iru^ans of 
treating the disease with a view to cure." 
(Jleport of the luspcrtors <f Prisuiis for 
Ireland, 1842, p. ^ 

As to the prisons in the British depen- 
dencies, the following authorities may be 
referred to : — “ Resolution rccoi’dcal by 
the Government of India on tlie 8th of 
October, 1838, after taking into conside- 
ration the Report of the Committee on 
IVison Discipline,” C.alcutta, 18 :;h: “ Re- 
port of the Committee on Frison Disci- 
pline to the (iovenior-Cieimral of India 
ill Council,” .Tamiary 8, 1838. Calcutta; 

“ Report of Cajitain J. W. Ihangle on 
Prisons in the West Indies,” .Inly, 1838 ; 
»aiid as to Lower ('aiuida, the b’cport of 
the lion. 1). Moiidclet and J. Ncilsou, 
Esquires,” Quebec, ISof). 

TREASON. [Law, Criminal.] 
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TREASURE-TROVE, in legal Latin 
called thesaurus inventus^ is a branch oT\ 
the revenue of the crown of England, and 
belongs to the king or his grantees. Where 
coin* plate, or precious metals are found 
hidden in the earth or any private place, 
and the owner or person who deposited 
them is unknown, the property becomes 
vested in the king by virtue of his pre- 
rogative. Rut if the ow ner is known, or 
is ascertained after the treasure is found, 
the property belongs to him and not to 
the king, a constitution of Hadrian 
{lust. i. tit. i., § 39), if a man found 
treasure {thesauri) in liis owui ground, it 
belonged to the finder, and also if he 
found it in a place w hich was sacer (sacred 
to the gods above), or religious (sacred to 
the Dii Manes). If a man found treasure 
accidentally in another man’s ground, the 
constitution gave half to the finder, and 
half to the ow ner of the ground. If he 
found treasure in the ground of the em- 
peror, the finder had half, and the emperor 
half; and the law was the same if the 
ground belonged to the fiscus, or to the 
Roman people, or to any civic community. 
A constitution of the Emperors Leo and 
Zeno {Cod. x. tit. 15) is to the same 
effect as far as it goes. Grotius says that 
the title of the prince to treasure-trove 
had in modern times been so generally 
established in Europe as to have become 
‘jus commune et quasi gentium’ {DeJure 
Belli el Pads, lib. ii. c. viii. § 7). The 
law of England adopts the Roman defi- 
nition of treasure-trove of Paul us {JJiff. 
41, tit. i. § 31). “ Treasure (thesaurus) is 
an antient deposit of money, of which 
there is no record so as to give it an 
owner : for thus it becomes his who has 
found it, because it docs not belong to 
another ; ” and to entitle the crown to the 
property, it must appear to have been 
hidden or deposited by some one who at 
the time had the intention of reclaiming 
it. Whenever therefore the intention to 
abandon appears from the circumstances — 
as for instance, where the property has 
hc(^n found in the S(‘n, or in a pond or 
*’iver, or even openly placed upon the 
surface of the earth — it belongs to the 
finder. In England the concealment of 
treasure-trovo from the king was ap- 
parently formerly a capital offence; at 


present it is a misdemeanour punishable 
by fine and imprisonment. (Blackstone’s 
Commentaries, vol. i. p. 295.) 

TREASUKPIR. [Municipal Corpo- 
rations, p. 391.] 

^ TREASURY, a department of the Bri- 
tish government which controls the ma- 
nagement, collection, and expenditure of 
the public revenue. It is the business of 
another department, the Excliecjner, to 
take care that no issues of public money 
are made by the Treasury without their 
being in conformity with the authority 
specially enacted by parliament. When 
money is to be paid on account of the 
public service, this is almost always done 
on the authority of a Treasury warrant; 
and in other cases the countersign of the 
Treasury is requisite. The Board of 
Treasury consists of the prime minister 
and the chancellor of the exchequer. 
The real office which the premier holds 
is generally that of first lord of the 
Treasury. There are also four junior 
lords, who have usually scats in par- 
liament, as have also the two joint secre- 
taries of the Treasury. The departments 
immediately subordinate to the Treasury 
are the boards of customs, of excise, of 
stamps and taxes, and the post-office, the 
various officers in which are to a great 
extent appointed by the lords of the 
Treasury; and this constitutes an im- 
portant part of the patronage of the 
ministry. The control of the Treasury 
over the different boards of re»eiiue and 
other departments is said to Ixj much less 
complete now than it was fifty years ago. 
Constitutionally, its authority ought to be 
paramount. The duties of the board of 
Treasury are heavy and multifarious, all 
exceptional cases in matters relating to 
the revenue being referred to it. Previous 
to 1839 the annual parliamentary grant 
for education was dispensed by the Trea- 
sury ; but from this business, to which it 
certainly could not pay sufficient atten- 
tion, it was relieved by the appointment 
of tlie committee of Privy t^ouncil on 
Education. The offices of the Treasury 
are in WJiitehall. The amount paid in 
salaries of 1000/. and wards, is about 
30,000/. a year. The First Lord of the 
Treasury receives 5000/. a year; two 
secretaries of the Treasury receive 25001, 
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8 year each, and the assistant-secretary 
2000/. a year ; tlie solicitor of the Trea- 
sury receives ‘2850/. a year; four com- 
missioners of the Treasury receive I'20o/. 
a year each; and other officers receive 
sums varying from lOon/, to 1.50(>/. t acli. 
The amount paid in salaries below looo/. 
a year we have no means of ascertaining. 
(liOrd (^ongletoii's I'inunr.ial llffonn.') 

TREATY (from the Rrencli traife) 
means literally that which has been drawn 
up, or, in other words, arranged and 
agreed upon, by two or more parties, who 
are accordingly called the contracting 
parti(*s. 

Although a treaty is commonly defined 
to be an agreement maile with one another 
by two or more governments, it is not 
necessary that (‘very party to a treaty 
should always be a sovereign power or an 
independent political society. Bodies of 
persons or even individuals, may be em- 
powered to enter into treaties. 'I'hiis the 
English East India Company has the 
power, and has repeatedly exercised it, 
of making treaties under certain limita- 
tions. But in all such cases this power 
must be given by the suprenui authority 
in the state to wliioh the contracting 
party belongs, or, which is the same 
thing, by the constitution or political 
system of which it is a memher. Trea- 
ties then can only be made l)y sovereign 
powers, or by parties upon whom the 
sovereign power has conferred that right. 
In our constitution, for example, where 
the sovereign power consists of the king 
and the parliament, the pow er of conchul- 
iiig treaties with foreign powers generally 
belongs to tlie king. This is the all-im- 
portant fact for foreign countries or other 
powers to look to in negotiating and en- 
tering into conventions with the English 
nation: the only party with whom they 
have to do in such matters is the king, or 
the ministers whom he may have dele- 
gated to act for him and in his name. In 
the United States of North America the 
president makes treaties with the consent 
of the Senate. 

It is usual the crown, in this as in 
other cases, to act through its representa- 
tives; and, the (piestion has arisen how 
fkr the principals to a treaty are to Iw 
held ,/:)0Uiid bv the agreements entered 


into by the authorised negotiators. The 
dilficiilty is this. The instructions given 
to the actual negotiator by his i)riiicipal 
as to w hat he sliall accept or concede, are 
kept s(‘eret, at least in part, for obvious 
reasons: it is im.possiblc therefore to loiow 
whether on any particular point lie lias 
exceeded his authority or not; and it 
would be alw'ays in the power of a 
vernment to allege tliat he had doin' so, 
if for any reason it desired to escape* Iron! 
the engagements wdiieh lie may have 
made in its name. If such a plea were 
well founded, it would seem to l>e a i\a- 
sonable one; and it could lianlly h- 
jirovetl not to be founded in fact, in any 
ease in which it wais urged. It woiilj 
app(‘ar therefore to be either useless or 
unfair to hold the negotiator’s signature 
to he the real conclusion of tlie treaty; 
useless, if the plea that he had exceedui 
Ids powers w'cre to be allowed to be albr- 
w’ards urged in abatement of tlie stipula- 
tions he liad made ; unfair, if such plea 
were not to he permitted. Accoi’dinglt, 
notwithstanding some writers on l)ic ]a« 
of nations (De Martens, for example 
havi* contended tlnit a treaty is, sirTil} 
speaking, valid from the monieut (d' iu- 
being signed, that is not the (loctriiie p' 
ncrally maintained ; and at any rate tli" 
])ractiee now completely established lU-ti 
always adhered to is for ratifieatiors of 
the treaty to be exchanged between tit' 
contracting parties before it conu'S into 
operation. And there are many iiistuiicts 
of states declining to ratify or to act upon 
treaties wdiieli have been signed by llioir 
accredited repr(*sentativ(*s. |i 

A treaty, w'hen made, is in fact only in 
force so long as the contracting parties 
choose to observe it ; for as the eoiitractin| 
parties are sovc'ivign pow'crs, there no 
superior authority to enforce ibe olistn- 
ance of the treaty. Respect for opinion 
and f<*ar of other powers interfering, a/n 
various other motives ma}* often c‘(mihin| 
to ensure the due execution of trcatK^ 
when the parties to them are not dispo^oi 
to observe them. I 

Treaties betwe(‘n nations for iri’i u 
commercial advantages have ' 

at different times, but the 
such treaties is now pretty well un 
stood by those who are in favoiu* ot » 
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gtricted commercial intercourse. Such 
treaties are cumbrous expedients for effect- 
ing what may generally be done better 
by the nation, which has most to give 
and is able to take most, relaxing its own 
restrictive laws; 'which is what Great 
Britain is doing now. A striking in- 
stance of tlie effect of Great Britain’s 
example is contained in the ‘ Reciprocity 
Acts.’ [Ships.] 

A complete account of the printed col- 
lections of treaties is contained in the 
‘ Diseours Prcriminaire sur les differens 
Reciieils de Traites publii's jusqu’ii ce 
.lour’ (pp. 3-73), in the first volume of 
the ‘ Supplement an Reeuell des Priiici- 
paux Traites,’ &c., by De Martens, 8vo., 
(lottingen, 1802. All preceiling general 
collections are superseded by the groat 
work of Du Mont and Rousset, entitled 
‘ Corps Universel Diplomatiitue du Droit 
des Gens, coutenaut uu Recueil des 
Traites d’ alliance, do paix, do treve, de 
iieutralitc, de commerce, d’dchange, de 
protection, et de garantie, de loutes le.s 
(Conventions, &c. . . . depuis le l egne 
d(! rEiuporeur Charlemagne jiis({ues u 
present,’ &c. The original work is 
in eight vuduiues, to which there is a snp- 
plemCiit in five volumes which appeared 
in 1739. 

The collection of Du Mont and Rousset 
has been completed and brought down 
to pi\\sent day by the late (George 
Frederic de Martins, professor of the 
Law of Nature and Nations at Gottingen, 
and his siu'cessors. in their work entitled 
‘ Recueil des Traites d’ Alliance, See. des 
Puissances et Etats de TEurope,’ Si.c.j &c., 
the first volume of which, in 8vo., was 
published at Gottingen in 1700. Various 
supplements liave been since published. 
The original worlv of de Martens consists 
of seven volumes. 

^ There are separate collections of trea- 
ties published in nearly, all the countries 
of Europe, consisting for tlie most part of 
those treaties to w hich tJie country has 
been a party, and which therefore form 
the history of its connection with foreign 
^tes. Most of fhos* collections also De 
Martens has enumerated in the discourse 
already referred to. The most import- 
am of English collections is that entitled 

Thoiase Rymeri Fmdera, Conventiones, 


Littcrce, cujuscumque generis Acta Pub- 
lica, inter Reges Aiigliac et alios qiiosvis 
iiTiperalores, reges,’ &c., in 20 volumes, 
folio, 1 704 — 1735. It includes the period 
from A. D. 1101 to 1054. A second edi- 
tion of the first 17 volumes (the last of 
which is occupied with an index to those 
tliat precede) was published at London, 
under llie care of George Holmes, in 
1727; a third, including the whole 20 
volumes in 10, and with considerable 
additions and improvements, was brought 
out at the Hague in 1739 ; and a fourth, 
augmented by many new- doeuments, has 
bt'Cii in part printed under the direction 
of the late Record Commission. Vari- 
ous collections have been published since 
that of Kymer. The latest general col- 
lection of treaties w-hicli has appeared in 
this country is by (George Chalmers, 
2 vols. 8vo., liOndon, 1790, which is a 
useful work. The new treaties and other 
state papers are annually published by 
the Foreign Office ; and tliere is a very 
convenient work, entitled ‘ A Complete 
(Collection of Treaties, &c., at present sub- 
sisting betw'cen Great Britiaii and Foreign 
]\>wers, so far as they relate to Com- 
miu'ce and Navigation, to the repression 
and abolition of the Slave Trade, and to the 
Privileges and Interests of the Subjects 
of the liigh contracting Parties,’ compiled 
from authentic documents by Lewis 
Hertzlet, Esq., librarian and ke(?per of 
the papers, Foreign Office, 5 vols. 8vo.. 
London, 1840. 

For an enumeration of the principal 
works on the subject of treaties, and re- 
ferences to the passages in the WTiters on 
public law in which the subject is con- 
sidered, the reader may consult the In- 
troduction to De Martens’s ‘ Precis du 
Droit des Gens Modernes de 1’ Europe, 
fonde' sur les Traites et 1’ Usage,’ 2 vols. 
8vo., Paris, 1831; vol. i., pp. 132-166, 
208-270, 310; and ii., 22-3.3, 03-09, 113, 
216-2.34, 291-308. There is a very use- 
ful work by De iMartens, entitled ‘ Cours 
Diplomatique,’ 3 vols. 8vo., Berlin, 1801 ; 
of which the first two volumes (entitled 
separately ‘ Guide Dinlomatique ’) con- 
tain au account of th^ principal laws of 
the powers of Europe and of the United 
States of America, relating to commerce 
and the rights of foreigners in peace and 



TRINITY HOUSE. 


r 840 1 TRINITY HOUSE. 


in war, and a list of the treaties and other 
public acts connectinpf these states, from 
the commencement of their diplomatic 
intercourse to the end of the eighteenth 
century ; and the third is entitled * Tableau 
des Relations Exterieures des Puissances 
de TEurope, tant entre elles qu’avec 
d*autres E'tats dans les diverses Parties du 
Globe.' In the Companion to the Almanac 
for 1831, pp. 44-03, will be found ‘A 
Chronological Table of the more import- 
ant Treaties between the principal civi- 
lized Nations, with Notices of the Wars 
and other Events with which they are 
connected, from the beginning of the 
fourteenth century to 1830.’ 

TRIAL. [Law, Criminal.] 

TRINITY HOUSE OF DEPTFORD 
STROND, THE CORPORATION OF 
— its full title is, ‘The Ma.ster, Wardens, 
and Assistants of the Guild, Fraternity, or 
Brotherhood of the most Glorious and 
Undivided Trinity, and of Saint Clement, 
in the parish of Deptford Strond, in the 
county of Kent ’ — an institution to whose 
members is intrusted the management of 
some of the most important interests of 
the seamen and shipping of England. 
The earlier records, together with the 
house of the corporation, were destroyed 
by fire in 1714, so that the origin of the 
institution can only now be inferred from 
usage and the occasional mention of its 
purposes in documents of a later period. 
It is probable that with Henry VII. origi- 
nated the scheme, afterwards carried into 
effect by his sou Henry VIII., of form- 
ing efficient navy and admiralty boards, 
which then first became a separate branch 
of public service. During the reign of 
Henry VIII. the arsenals at Woolwich 
and Deptford were founded; and the 
Deptford-yard establishment was subse- 
quently placed under the direction of the 
Trinity House, who likewise surveyed 
the navy provisions and stores. The ear- 
liest official document relating to the 
Trinity House now extant, is a charter 
of incorporation made by Henry VIII. 
in the fith year of his reign. An ex- i 
emplification of this charter was granted | 
by George II., in the third year of his 
reign. In thi i charter Henry says “ We on 
account of the sincere and entire love and 
likewise devotion which we bear and 


have towards the most glorious e.nd undi- 
vidable Trinity, and also to Saint Clemen! 
the Confessor, have granted and given 
licence, for us and our heirs, a.s much as 
in us is, to our beloved liege people 
subjects, the shipmen or mariners of this 
our realm of l^higlaud, that they or thcii 
heirs, to the praise and honour of thi 
said most glorious and undividal)le Tri 
nity and Saint Clement, may of new be 
yin, erect, create, ordain, found, unite, am 
establish a certain guild or perpetual fra 
ternity oftliem.selves aiul other persons, ai 
well men as women, in the parish cliurcl 
of Deptford Strond, in our county o 
Kent.” The brethren are by the sam( 
charter empowered from time to time tc 
elect one master, four wardens, and eigh 
assistants, to govern and oversee tli( 
guild, and have the custody of the lands 
and jiossessions tliereof, and have antho' 
rity to admit natural-born subjects int( 
the fraternity, and to communicate am 
conclude amongst themselves and wit! 
others upon the government of the guile 
and -fill articles concerning the science oi 
art of mariners, and make laws, ik.c., foi 
the increase and relief of the shipping, 
and punish those offiending against sucl: 
laws ; collect penalties, arrest or dislraii 
the persons or ships of otTender.s, accord- 
ing to the laws and customs of England 
or of tljc court of Admiralty. The char- 
ter also grants to the corporation idl liber- 
tic.s, francluL'CS, and privileges which their 
predecessors the shipmen or mariners oi 
England ever enjoyed. 

In the 8tli year of the reign of Eliza- 
beth, an act was passed enabling the coif 
poration to preserve antient sea-marks, to 
erect beacons, marks, and signs for the 
sea, and to grant licences to mariners 
during the intervals of their engagements 
to ply for hire as watermen on the river 
Thames. 

In the 3Cth year of her reign (i^ueen 
Elizabeth made a grant to the corpora- 
tion of the lastage and ballastage ot all 
ships in the river Thames, and of the bea- 
conage and buoyage upon the coasts oi 
the realm, which had previously aftbrue 
a considerable source of revenue to 
lord high admiral. The grant recit^ 
that he had surrendered into the 
hands the lastage and ballastage oi au 
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ships coining into or being in the Thames, 
and also the right to erect and place bea- 
cons, buoys, marks, and signs for the sea, 
on it or on the shores, coasts, uplands, or 
forelands near it, and besought her to 
grant all powers respecting -these matters 
to them. And it then proceeds to grant 
the same and all fees relating to them in 
the fullest manner to the corporation for 
ever. 

.James IT. granted the Trinity House a 
fresh charter, tlie one now in force, in the 
first year of his reign. It recites the 
former grant and charter, and declares 
the body to be a corporation, and that for 
the future it shall consist of one master, 
and one deputy master, four wardens, and 
four deputy w ardens, eight assistants, and 
eight deputy assistants, eighteen elder 
bretliren, and a clerk. The master no- 
minated by the charter was Pepys, then 
secretary to the admiralty. It determines 
the mode of election of those officers, 
their continuance in office, and the mode 
of removing them from it, if necessary ; 
and declares that all seamen and mariners 
belonging to the guild shall be younger 
brethren. It directs the masters and 
wardens to examine such boys of Christ’s 
Hospital as shall he M illing to become 
seamen, and to apjirentice them to com- 
manders of ships. It also enables them 
to appoint and license all pilots into and 
out ot the ’rhames, and prohibits under 
penalties all other persons from excrcis- 
uig that office ; it also authorises the cor- 
poration to settle rates of pilotage, &c., to 
hold courts, &c. to punish seamen, desert- 
ing, &.C., and make laws as to their sub- 
ject-matters not inconsistent with the laM's 
of the kingdom. It also contains many pro- 
visions directed to ijie object of keeping 
the navigation of the channels secret from 
foreigners, and renders the officers of the 
corporation liable to attend when required 
the king’s bidding. Since that time 
several acts of parliament have been 
passed for the purpose of authorising the 
Trinity House to regulate matters con- 
nected with the pilotage, &c., of vessels. 

The various provisions in matters of 
pilotage under the management of the 
corporation were rep.‘aled by the f Geo. 
d V . t. 125, entitled ‘ An Act for the 
Amendment of the Law respecting Pilots 


and Pilotage, and also for the better Pre- 
servation of floating Lights, Hiioys, and 
Beacons,* which recites the extent of the 
lurisdiction of the Trinity House in re- 
gard to pilots to be upon the river 
Thames, through the Nortli Channel, to 
or by Orfordness, and round the Long 
Sand Head, or through the Queen’s 
Channel, the South Channel, or other 
channels into the Downs, and from and 
by Orfordness and up the North Channel, 
and up the rivers Thames and Medway, 
and the several creeks and channels be- 
longing or running into the same ; and 
contains a variety of minute regulations 
respecting the examination, Hcensing, and 
employment of pilots, the rates of pilot- 
age, provisions for decayed pilots, the 
protection of buoys, &c. At present, liow- 
ever, besides those under the jurisdiction 
of the Trinity House and of the lord 
warden of the Cinque Ports, many inde- 
pendent pilotage establishments exist in 
various parts of the kingdom ; but the 
expediency of subjecting all these to the 
uniform management of the I’rinity House 
has been felt for some time past. The 
inconvenience resulting from the exercise 
of similar autliorities vested in the hands 
of different parties had been felt M-ith 
regard to the lighthouses on the coast, 
several of which had been vested in pri- 
vate hands by the croM ii ; while some 
had been in times past leased out by the 
corporation itself, the lights in both in- 
stances being found to be conducted pro- 
bably rather with a view to private in- 
terest than public utility. By an Act 
therefore of the (> & 7 Wm. IV. c. 79, 
passed “in order to the attainment of 
uniformity of system in the management 
of lighthouses, and the reduction and 
equalization of the tolls payable in re- 
spect thereof,” provision was made for 
vesting all the lighthouses and lights on 
the coasts of England ‘ in the corporation 
of Trinity House, and placing those of 
Scotland and Ireland under their super- 
vision. Under this Act all the interest 
of the crown in the lighthouses possessed 
by his Majesty was vested in the cor- 
poration in consideration of 300,000/, 
allowed to the Commissioners of Crown 
Land Revenue for the same; and the 
corporation were empowered to buy up 
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the interests of the various lessees of the 
crown and of the corporation, as well as 
to purchase the otlier lighthouses from 
the proprietors of them, subject, in case 
of dispute, to the assessment of a jury. 
Under tliis Act purchas(^s have been 
made by the corporation of the whole of 
the lighthouses not before possessed by 
that body, the amount expended for vrhieh 
purpose is near a million of money. 

The annual revenue of the corporation 
is very considerable, and is derived from 
tolls paid in respect of sliipping, which 
receives benefit from the ligios, beacons, 
and buoys, and from the ballast supplied. 
The ballast is raised from such ])arts of 
the betl of the river as it is expedient to 
deepen, ])y machinery attached to vos'^els, 
and worked partly by the power of steam 
and partly by manual labour. The re- 
mainder of the revenue proceeds from 
lands, stock, c'lc., held l)y tin? corporation, | 
partly by purchase, partly from legacies, 
&c., and donations of individuals. The 
whole is employed upon the necessary 
expenses of the corporation in construct- 
ing and maintaining their lightliouses 
and lights, beacons and buoys, and the 
buildings and vessels belonging to the 
corporation ; in paying the necessary 
officers of their several establishments, 
and in providing relief for decayed sea- 
men and ballastmen, their widows, See. 
Many almshouses have also at vari(»iis 
tinv's been (Tected, which arv; maintained 
from the same funds The present house 
of the corj)oration is on Towt-r Hill ; the 
Trinity IJouse was formerly in Water 
Lane, where it was twice destroy<*d by 
fire. There are thirty-one IClder Rrelhren. 
The Younger brethren ( who are unlimited 
in number) are or have been commanders 
of merchant-ships. Neither the honorary 
members nor the Younger Hrethren de- 
rive any pecuniary advantage from their 
connection with the corporation. King 
William IV. was master at the time of 
his accession to the throne. Formerly, 
according to Stowe, sea-causes were tried 
by the Brethren, and their opinions were 
certified to the common-law courts and 
courts of admiralty, such cases being re- 
ferred to them for that purpo.se. This is 
rot the practice at present; but two of 
^ Elder Brethren now sit as assistants 


to the judge in the court of admiralty in 
almost all cases where any cpiestion lipoi, 
navigation is likely to arise. The variou; 
duties of the corporation are parcelled 
out among the wardens and differtm 
committees appointed for the purpose o 
ditscliarging the same. One of the inos 
important of these is the Uonnnittcc o 
Examiners, before whom all masters o 
vessels in tlie navy, as well as pilots 
uiulergo an examination. Tlie deputy- 
master and Elder Bretliren are ernployd 
on voyages of inspection of their ligtit. 
houses and lights, beacons and buo^s, nol 
ur.fr<*<(uenlly in most trying weather nud 
seasons; and tbe^y are also often engag'd 
in making surveys, Sec., on the coast, rind 
reports on .«^ucb matters of maritime c!ia- 
racter as are referred to tliem by tli.; 
governinent. The sums paid to tlie de 
puty-muster and Elder Bretlp’eii for their 
services are — to tlic former 5b(!/, p^r 
annum, aud 1 ()()/. further as the cbairmini 
<»f all committees, and to eacli of the 
Elder Brethren per annum. 

TKI NO'DA NECFASSITAS. This 
term, in Anglo-Saxon times, signified the 
three S(?rvices due to the king in respict 
of tenures of lands in England for th.; 
repair of bridges, the building of fur- 
tresses, and expeditions against hiscni.'- 
mies. All the lands within the ivrihii 
Avere bound to contribute to tliese thru* 
emergencies, on the principle of their 
necessity for general conveiiieiu'O or 
safety ; and for this reason every uiaii’? 
estate was subject to the trinofla iieccssifnn, 
w'hatsoever other imimiiiities he might 
enjoy. ICven in royal grants to the Chujjfh 

of jwivilegesand exemptions from secular 

services, the right of requiring contri- 
bution for these purposes w^as almost 
always reserved to the king. (SeldciK^ 
Janus Amjlorum, i. 42 ; (k)weirs /irhr- 
pretrr., ad vocam. ) 

TRIPLE ALLIANCE means a con 
tract entered into by a treaty betwr'^' 
three different powers, by which eaclu 
the contracting parties, by contribul'^i 
its .share to the execution of it, is als^j ^ 
titled to a proportionate share of 
advantages which may be derived m 
it. Such a treaty may be I 

either for defensive purposes, when 
power pledges itself to assist me o 
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or the others in case of attack ; or it may 
be entered into for an otiensive object, 
-when the contracting^ powers engage to 
commence and carry on a war against 
a fourth party. It has been discussed by 
several writers on international law, 
whether tAvo of the three contracting 
parties have a right, after a triple alli- 
ance or treaty has been concluded among 
them, to enter into sei)arate stipulations 
in wliich the third party does not ]>artici- 
pate and is not privy to. This (piestion 
has never been fairly settled, like many 
other intricate (jueslions in that obscure 
branch of jurisprudence, and in case of 
diihculty, the sirongest Iiand would esta- 
blish and maintain its own particular 
doctrine. Martens, however, is of opi- 
nion that no separate stipulations c^m be 
made without the consent of all parties, 
if three or more, and that this doctrine is 
recognised by all civilised nations. 
Powers allied by a treaty may in fact be 
considered as partners, who as such can 
enter into any agreenumts or treaties 
with other parties, without these other 
parties becoming ])artieipat<)rs in the tirst 
contract. For instance, this was tlie case 
in the late war, which resulted in the de- 
struction of i\a])('leoii’s empire, h’usf ia 
and Prussia concluded a treaty ofallianee, 
defensive and olleiisivo, at Kalish, wdiieh 
Austria afterwa.xls joined ; and (his triple 
alliii’we, or partnership, eiiten* ! after- 
wards as such into treaties under various . 
conditions w'ith (Ireat Britain, Swx'den, | 
and almost all European powers, without ' 
these states liowever becoming parties to 
the original triple alliance. 

ThU(::K SYSTEM. 'J^h’UC^K ACT. 
Truck, wdiich means exchange or l>arter, 
has come to be appropriated to signify 
the payment of wagx's of labour in goods, 
and not in money. By tlie tnick-systeiu 
IS meant this mode of paying wages, to- 
gether with the mass of its tendencies and 
results. The Truck Act, ^ vSe 2 Wm. 
ly. cc. 3G, ,‘17, is an act passed in IS.'B, 
which, repealing all tlie previous acts 
passed for the same purpose, provided 
anew and move string, ntly for the pre- 
vention of payment of wages in truck 
in the departments of industry therein 
^^^^rated. The wages of agricultural 
^Dourers and domestic servants are ex- 


empted from the operation of the act. 
The evidence published in the Report of 
the Select Committee of the House of 
Commons appointed in the session (1842) 
“to enquire into the operation of the law 
which prohibits the payment of wages in 
goods, or otherwise than in the current 
coin of the realm, and into the alleged 
violations and defects of the existing 
enactments,” shows that, notwithstanding 
the Truck Act, the truck system is still 
in extensive operation in mills, factories, 
iron-w(jrks, collcries, and stoiuMpiarries 
ill the kingdom, and abundantly illus- 
trates the evil tendencies of the system. 
These evil tendencies will be found also 
ably explained in the debates in parlia- 
ment to which the introduction of the 
Truck Act gave rise in the years 1830 
and 1S31, and especially in the speeches 
of Mr. Littleton (now Lord Hathertoiib 
the author of the act, Mr. Herries, and 
Mr. Huskissoii. 

It is to be observed, in the outset, that 
the cliief part of the evil of what is 
called the truck-system is incidental, and 
not essential to tlie payment of wages in 
truck, and arises out of the power of the 
master over the W'orkman, w liich enables 
the former to use this mode of pacing 
wages to defraud and opiiress tlie latter. 
A master may pay the wages of his work- 
men wholly or in part in truck, in articles 
of food, clothing, See., either by agree- 
ment, or with only the understood consent 
of his w’orkmen ; and if be supply these 
articles at prices no higher than those at 
which they are to be procured elsewhere, 
and study to meet the Aarious wants of 
the wwkmen and their families, the ut- 
most harm that can re.sult is the loss to 
the workmen of tlie moral and economical 
lessons w hich the disburseimuit by them- 
selves of weekly money-wages is fitted to 
supply, and the interference with the 
business and profits of neiglilwuring re- 
tail shopkeepers ; and tliere will always 
in such cases be some advantage to set 
against these, so far as they go, evil re- 
sults. Where the truck-system acts be- 
neficially, it is owing entirely to the 
justice and benevolence of the individual 
truck-masters. On the character of the 
master everything depends. In the hands 
of masters of opposite character, and 
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under circumstances, whether of scarcity 
of employment, of isolated situation, or 
of combination among masters in the same 
business, or through an extensive district, 
■which place the workman more or less at 
the mercy of his employer, the payment 
of wages in truck may be, and continually 
has been, and is still extensively, used for 
the defrauding and oppressing of work- 
men. 

The following is a summary' of the 
Truck Act, often known as Mr. Little- 
ton’s Act, which was passed in 1831. It 
declares all contracts for hiring of the 
artificers afterwards enumerated, by 
which wages are made payable wholly 
or in part otherwise than in the current 
coin of the realm, or w'hich contain regu- 
lations as to the expenditure of wages, to 
be illegal, null, and void. All payment 
of wages is to be in money entire ; and any 
payment of wages in goods is declared ille- 
gal. Wages which have been paid other- 
wise than in the current coin of the realm 
are made recoverable ; and in an action 
brought for the recovery of wages, no 
set-off is to be allowed for goods given in 
payment of wa^es, or for goods sold at 
any shop in which the employer has an 
interest. Employers are denied an action 
in return against artificers for goods 
which have been supplied in payment of 
wages. If workmen or their wives or 
children become chargeable to the parish, 
overseers may recover from their em- 
ployers wages which have been earned 
within three months previous, and have 
not been paid in money. The penalty on 
employers making the illegal contracts 
or illegal payments of wages, to be for 
the first offence a sum not greater tlian 
10/. Mor less than til . ; for the second a 
sum not greater than 20/., nor less than 
10/. ; and the third offence is declared a 
misdemeanour ; and the employer who has 
been convicted, to be punishable by fine 
within the discretion of the convicting 
magistrates, but not in a sum greatt‘r than 
lOo/. The convicting justices are em- 
powered to award a portion of the pe- 
nalty, which shall never exceed 20/., to 
the informer. The penalties may be sued 
for and re 'overed by any one before two 
jOfitices of the peace having jurisdiction 
in the county, riding, city, or place 


within which the offence has been con 
mitted. No justice of the peace bein 
engaged in any of the trades or manii 
factures enumerated in the act, or th 
father, son, or brother of such persoi 
shall act as a justice of the peace undt 
this act ; and provision is made for count 
magistrates taking the place of boroug 
magistrates thus disqualified. Justice 
are empowered to compel attendance c 
witnesses. Power is given to levy tb 
penalties by distress. A member of 
partnership is not liable personally fo 
the offence of his partner, but distres 
may be made on the partnership propertj 
The lOtli clause thus enumerates the arti 
ffcci’s to v/hom the act relates : — “ arti 
ficers employed in or about the making 
casting, converting, or mamifactiiring o 
iron or steel, or any parts, branches, o 
processes thereof, or in or about tlje Mork 
ing or getting of stone, salt, or clay ; o: 
in or about the making or prepariiij 
of salt, bricks, tiles, or quarries; oi 
in or about the making or nianufactiir 
ing of any kinds of nails, chains, rivet<! 
anvils, vices, spades, shovels, screws, 
keys, locks, bolts, hinges, or any othci 
articles or hardwares made of iron or steel, 
or of iron and steel combined, or of anj 
plated articles of cutlery, or of any goodi 
or wares made of brass, tin, lead, pewter 
or other metal ; or of any japanned good? 
or wares whatsoever ; or in or about tht 
making, spinning, throwing, twisting, 
doubling, winding, weaving, conil^ing 
knittinur, bleaching, dyeing, printing, nr 
otherwise preparing of any woollen, 
worsted, yarn, stuff', jersey, linen, fnsti^i, 
cloth, serge, cotton, leather, fur, heinp, 
flax, mohair, or silk manufactures ; or 
in or about any man u factures whnt- 
soever made of the said last-meutioiud 
materials, whether the same be or be not 
mixed one with another, or in or about 
the making or otherwise preparing, orna- 
menting, or finishing of any ghuss, pora* 
in, china, or earthenware wluitsoevcrj 
* any parts, branches, or processes tneie 
of, or any materials used in any of sue 
last-mentioned trades or employmoo > 
or in or about the making or prepan k 
of bone, thread, silk, or cotton-lace, o 
lace made of any mixed materials, 
mestic servants and servants m 
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jandry are exempted from the act. The ; 
j3rd clause declares that nothing in the 
ict shall prevent the supplying to arti- 
icers of medicine or medical attendance, 
>r fuel, materials, tools or implements to 
)e used in his trade or occupation, if a 
niiier ; or of hay, corn, or other proven- 
ler to be consumed by any horse or beast 
burden, or the letting to any artificer 
;he whole or part of any tenement, or the 
inpplying of victuals dressed under the 
•oof of any employer and there consumed ; 
md making (leduction of wages on any 
3 f the above accounts, or on account of 
money advanced, “ provided always that 
such stoppage or deduction shall not ex- 
ceed the real and true value of such fuel, 
materials, tools, imploinents, hay, corn, 
and provender, and shall not be in any 
case made from the wages of such arti- 
ficer unless the agreement or contract for 
such stoppage or deduction shall be in 
writing and signed by such artificer.” 
The iiiteqiretation clause (“irith) gives a 
most extensive meaning to the word con- 
tract : “ Any agreement, understanding, 
device, contrivance, collusion, or arrange- 
ment whatsoever on the subject of wages, 
whether written or oral, whether direct 
or indirect, to which tlie employer and 
artificer are parties or are assenting, or 
by which they are mutually bound to 
(dch other, or wliereby either of them 
shall have endeavoured to impose an 
obligation on the other.” 

Such are the provisions of the Truck 
M't. W^ell adapted, as it would appear, 
foi the purpose of protecting the work- 
tnan agairst this species of oppression by 
Ids master, it is yet extensively violated 
and evaded. 

TOUST and TRUSTEE. A trust, 
which is in fact a nenr name given to a 
tiso, is defined by Lord Coke in the words 
employed by him for the definition of a 
use : “A confidence reposed in some 
other, not issuing out of the land, but as 
a thing collateral, annexed in privity to 
de estate of the land, and to the person 
Aliening the land, for which cestui que 
iw) remedy hut by auhvana in 
Uancery.” (Co. Liti , 272 b.) A trustee 
underliikes to discharge a trust; 
trusty i.-i the p<irsou who 
'ntitled to the benefit of a trust. 


Owing to the settlemeiits made upon 
marriage, and the dispositions of property 
made by will, a great amount of priv* 
perty is in the hands of persons who hold 
it ill trust for certain purposes defined by 
the instruments which create the trusts. 
There are also trusts for charitable pur- 
poses and others. The law relating to 
trusts is accordingly implicated wdth the 
law of property, and it also contains the 
rules as to the duties and powers of trus- 
tees, both with reference to the ccstuis 
que trusts and other persons. The Court 
of Chancery has the sole jurisdiction in 
trusts. 

Trusts may be created either by deed 
or by testament. The lioinan Fidei- 
commissum was only created by testa- 
inent, and it was a testamentary disposi- 
tion by which the testator gave some- 
thing to one person, and imposed on him 
the duty of transferring it to another. 
It is stated that there were no legal means 
of compelling the discharge of this duty 
till the time of Augustus, who gave the 
consuls jurisdiction in Fidei connnissa. 
Under Claudius pnetors wei*e appointed 
to exercise jurisdiction in Fidei com- 
nnssa. 

TURBAFY. [CoM.uoN, Rkhits of.J 

TURKEY COMP AN Y. [.Totxt 

Stock ('o.mpaniks.] , 

TURN PIKE TRUSTS. Turnpike- 
roads are a peculiar species of highways 
placed by the authority of acts of par- 
liament under the management of trus- 
tees or commissioners, who are invested 
with certain powers for the const ruction, 
management, and repair of such roads. 

Besides the various local acts, there 
are several acts of parliament called 
General Turnpike Acts, the provisions of 
which extend and apply to all existing 
and subsequent local acts. The subsist- 
ing enactments upon this subject are con- 
tained in ;i Geo.lWc. 12b, which repeals 
former General Turnpike Acts; 4 Geo. 
IV. c. Ub c. .‘tS, e. 1)5; o Geo. TV. e. C9; 
7 iS:- 8 (R‘0. IV. c. 24; 1) Geo. IV. c. 77 ; 
I & 2 Wm. IV. e. 25 ; 2 & 3 Wm. IV. c. 
124 ; a & 4 Win. IV. e. 80 ; 4 & 5 Wm. 
IV. e. 81 ; and 5 & G Wm. IV. c. 18, c. 
(;2. The General Highway Act (5 & G 
Wm. IV. c. 50) also contains certain pro- 
visions applicable to turnpike-roads; but. 
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by the 1 1 .‘ith section, does not extend to 
them (?xcept where expressly mentioned. 

The trustees of turnpike-roads consist 
of persons nominated for that purpose in 
the Local Acts, who must be persons 
possessed of a certain property qualifica- 
tion, and of the justices of peace of the 
county or counties through which the 
roads pass ; but all persons who are con- 
tractors or otherwise personally interested 
in the roads are disipialilied from being 
trustees. (3 Geo. IV. c. 120, ss. 01, 02. 
et seq.) They are exempt from personal 
liability for acts done in pursuance of 
tbeir powers, and may sue and be sued 
in the name of their clerk. (7^8 Geo. 
IV. c. 24, ss. 2 vV; 3; 3 Geo. IV. c. 120, 
S. 74.) 

For the purpose of providing the ue- 
ceSvSary funds for making and niaiiifaiii- 
irig the roatls under their charge, trustees 
arc usually ejn powered to reeoivo moneys 
by way of subscription, upon which inte- 
rest is payable to the suhscribers out of 
the produce of the tolls wliich the trus- 
tees are hy the local acts empowered 
to levy upon persons using the roa«ls. 
Power is also given them to borrow 
money upon mortgage of tlic tolls. (3 
Geo. IV. c. 12(), s. 81.) 

The euaetmeiits of the General High- 
way Act (.5 & Cj Wm. IV. c. 5(), s. y4), 
relating to summary proceedings bet'oro 
justices to compel repairs of highways, ; 
extend the jurisdiction of the justices to 
turnpike olheers, where tlie highway out 
of repair is part of a turnpike-road ; and 
while tlu; liability to statute labour ex- 
isted, it was exigible as well in respect, 
of turnpike-roads as other highways; 
but the obligation of statute labour seems 
to be now entirely abolished by the re- 
peal, in the T) & G Win. IV. c. .50, of the ; 
statutes under wliich statute labour was i 
compounded for. 

The amounts of toll exigible on any 
turnpike-road are regulated by the table 
of tolls which is contained in the local 
act by which the trust is constituted, and 
no tolls can be charged except such as 
arc given by clear and unambiguous 
language in the Act; and there are vari- 
ous cases of exceptions. 

Tolls upon tunipike-roads are in most 
caHJ xnade payable once a day only at 


any one gate, and payment at one gate 
generally gives exemption from payment 
at other gates within a certain distance. 
Post-horses having passed through any 
gate may return toll-free before nine 
o'clock in the morning of the following 
day, and when horses, having passed 
through a gate, return the same day or 
within eight hours, drawing a carriuf^e. 
(lie toll paid on the hoi scs is to be 3e- 
ducted. (3 Gc'o. IV. c. 12(), ss. 3{>.) 

The General Turnpike Acts contain 
various provisions rt‘giilatnig the weights 
to be allowed to carriages passing aion^ 
turnpike-roads, and imposing udditioiuri 
tolls for overweight, and also provisions 
regulating the amount of toll leviable 
nj)on waggons and carts, depending upon 
tlie construction, breadtli, and tire of 
their wheels. (3 Geo. IV. ss. 7, 9, &c.; 
4 (k'o. IV. c. 0:>, ss. 2, a, N:e.) 

'J’riistees arc enabled to erect toll-gates 
and toll-houses, the prop(*rty in which is 
vested in them, and are retjuired to put 
nj) at every toll-gate a table of the t<^lls 
leviable thereat, and to provide liokiis 
denoting payment ()t‘ toll to be delivered 
to persons paying tli(‘ same. (1) Geo. IV. 
c. ;7, s. 3, &c. ; 3 Geo. IV. e. 12G, ss. a7, 
(jO; and >1 Geo. IV. c. 95, s. 28.) The 
rejne<lies ibr the recova*ry of tolls, and tlw 
penal ti('s for evading them are contaiued 
in 3 (Jeo. IV. c. 12f;, s. 39, iS:c. 

The trustees of every lurnpike-road 
liuve powta* to enter into compositions 
for any term not exceeding a year at a 
time, with any person for tolls payable 
at any toll-gates ueiler tlu*ir inauage- 
ment. ( t (leo. IV. c. 95, s. 13.) Tiiey 
may aLo, tliough not empowered to 
by the local act, reduce tlie tolls leviable 
under the authority of the act, and ad- 
vance them again to any amount not 
exceeding the rates autliorised by 
act; provided that where money has 
been borrowed on the credit of the tolls, 
no reduction shall be made without In- 
consent of the persons entitled to 
sixths of the money due. (3 Geo. i L 
c. 12G, ss. 43, 44.) Tru.stecs may also 
farm out the tolls, though no express 
power be given in the local act, for any 
term not exceeding tlirec years at a tiin • 

3 Geo. IV. c. 12G, ss. 55, 57, 58 ; 4 Gea 
V. c. 95, 6. 52, seq,j 
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The General Turnpike Acts contain 
Litnerous provisions with respect to the 
)pointincnt and duties of officers, the 
eetiiigs and proceedings of trustees, the 
aking of causeways, ditches, and drains, 
e erection of milestones, the watering 
‘ roads, the prevention and removal of 
inoyances and nuisances, the marking 
* carriages and regulations as to drivers, 
e apprehension of olfenders, the re- 
ivery and application of p{*nalties, the 
nitation of actions, See.; all which 
.eral enactments have b(*eii made from 
[ne to lime for the purpose of shorten- 
g and lessening the expense of j>rivate 
lad hills, so that almost the only ohjects 
hich now require to be atteiuled to in 
e construction of road acts are the ap- 
)intnient of trustees, the number and 
uiations of toll-gates, and the amounts 
' tolls. 

(Wollbeloved, On TJiijhu'aifs ; Burn’s 
isllcr of the Pfacct by D’Oyly and 
'illiams, art ‘ Highways (Turnpike)*.) 
TUTOR. By the Roman law a male 
ider the age of fourteen, and a lemale 
ider the age of twelve, were called Irn- 
iberes. A male who was impuhes was 
capable of doing any legal act by which 
■ might he injured; his pro])erty was 
(ler the care of u tutor, wlio was so 
bed from Ins office of defending or ])ro- 
•tiiig Ouendo) tie* impuhes in the Irans- 
tions which were necessary for the ad- 
nistration of his prof)erty. The office 
the tutor was tutela ; and the impuhes, 
\o with respect to his tutor was called 
pillus, was said t;. he in tutela, in 
telage. The tutors business wa^ to 
laage the property of hi.s pupillus, and 
add to his acts the legal sanction 
uctoritas). The tutor’s office as tutor 
confined to the property of his pu- 
dus, who, as to Ids person, was under 
e care (custodia) of his mother, if he 
^ one; if not, we must suppose that 
e tutor would sometimes have the care 
kis person also. When the pupillus 
tamed the age of puberty, ho had the 
pacity of contracting marriage, and of 
other legal acts, and was freed 
ma the control of his tutor. But though 
“ law gave full legal <j?ipacity to the 
Pnlus on his attaining puberty, it still 
him some further protection until 


he was twenty-five years of age. [Co 

KATOR.] 

A father could appoint by testament a 
tutor for Ids male eldldren wlio w'cre 
impuheres and in his power; he could 
also appoint a tutor ibr feiiiales wlio were 
ill his power, even if they had attained 
puberty, lie could also apjioiiit a tutor 
for the •wile of a son, who was in his 
power, and for his graiidchildren, unless 
liy his death they should come into the 
poAver of their father. A man could also 
appoint a tutor for his wife, who Avas in 
manu, for she stood to him in the legal 
relation of a daughter; and he could also 
give her the power of choosing a tutor. 
The origin of this testamentary poAver 
was prol)ably immemorial custom, which 
Avas confirmed by the TAvelve ’lal)les. 
Tutors thus ajipointed were called dativi; 
those Avlio Avere chosen by a Avife under 
a poAver given by the Imsbaiid Avere 
tutores optivi. If a testator appointi’d 
no tutor, the tutela Aras given to the 
nearest agiiati ])y the TaatIvc Tables: 
sncii tutores Avere legilind. If there 
were no agnafi, the tutela belonged to 
the Gentiles so long as that part of the 
law (Jus Geiit'ditiiiin) ivmained in force. 
When there awis no ])ersoii a])poiiited 
tutor, and no Icgitinius tutor t‘?.isted, 
a tutor Avas iqipointt'd for persons at 
Rome under the provisions of a Lex 
Atilia, and for piTsons in the provinces 
under the provisions of a Lex Julia 
et Titia. 

Though a pupillus could not do any 
legal act which should he to his injury, 
he could enter into contracts w hich Avewc 
for his benefit. The tutor’s office Avas 
defined to consist iii doing the necessary 
acts for the pupillus, and interposing or 
adding the legal authority to Ids proper 
acts (uegotia gerere et auctoritatem iu* 
terponere : Ulpiaid Fnuj.y tit. xi., s. 25.) 
The doing of the necessary acts applied 
to the case of the pupillus being iufans, 
that is, under seven years of age, absent, 
or lunatic (furiosus). When the pupillus 
ceased to be iufans, he could do many 
acts himself, and tlie auctoritas of the 
tutor AA^as only necessary to make them 
legal acts. 

A tutor might he removed from his 
office if he xniscondacted himself in ii. 
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The pupillus had also an action against 
him for mismanagement of his property. 
The tutor was allowed all proper costs 
and expenses incurr(*d by him in the 
management of the affairs of the pupillus ; 
and he could recover them hy action. 
Security was required by the praetor 
from a tutor for the due management of 
the affairs of a pupillus, unless he was a 
testamentary tutor, for sucli tutor was 
chosen by the testator, and, generally, 
unless he was appointed by a magistratus, 
for in such case he had been selected as 
a proper person. 

The tutela of women who were pubercs 
was a peculiar Roman institution, f<>unded 
on the maxim that a woman could do 
nothing without the anctoritas of a tutor. 
But tliere was this difference Ixjtween 
the tutela of pupilli and of women who 
Were pubei'es : in the case of pnpilli the 
tutor both did the necessary acts, particu- 
larly when the pupillus was infans, and 
gave his anctoritas ; in the case of women 
who were puberes, the tutor only gave 
his anctoritas. 

The Vestal virgins, in virtue of their 
office, were exempted from tutela. Both 
lihertiriae and ingenuae were exempted 
from it by acquiring the Jus Liberorum, 
which w'as conibrred by the Lex Julia et 
Papia Poppaea on women who had a cer- 
tain luiTuber of children. The tutela of 
a woman was terminated by a marriage 
hy which she came in maniirn viri ; and 
also by other means. 

A woman had no right of action against 
her tutor as siicli, for he did not do any 
act in the adniinistration of her property : 
he only gave to her acts their legal 
validity by his anctoritas. 

The sul)jectof the Roman tutela is one 
of considerable extent, and in the case of 
women it involves some difficult conside- 
rations. 

TWELVE TABLES. [Roman Law.] 
TYRANNY. [Tvuant.] 

TYRANT. The words tyrant and ty- 
ranny come respectively from the Greek 
tyrannos, tyrannis {rvpavvos, rvpavyls) 
througlj the Latin. The earliest use of 
the word tyramius is perhaps in the Ho- 
meric hymn to Ares (Mars). It is used 
by Herodotus and Thucydides, to signify 
a person who possessed sovereign power 


and owed it to usurpation, or who derived 
it from a person who liad obtained such 
power by usurpation, and who maintained 
it by force. Pisistratus, who usurped the 
supreme power at Athens, b.c. 500, was 
succeeded in it by his eldest son Ilippias. 
A Greek tyrant who obtained sovereign 
power was a monarch in the proper sense 
of that term. [Monarch.] If lie acquired a 
power which was somewhat less than sove- 
reign, he w'as not monarch ; but in either 
case he M'onld perhaps be called tyrannus; 
and accordingly the word does not ex- 
press with accuracy the degree of politi- 
cal power, hut it rather expresses the 
mode of acquisition, or refers to its off- 
ginally illegal origin. The word, as used 
hy the older Greek writers, did not carry 
with it any notion of blame : it simply 
denoted a person possessed of such poli- 
tical power as above mentioned, whether 
he used it well or ill. Many s(vcalle(l 
tyrants were popular, and were men of 
letters, and patrons of literature and art. 
They miglit appropriately he called kings 
or princes in the modern acceptation of 
those terms, except perhaps that the un- 
certainty of their tenure of power and the 
want of a recognised hereditary succes- 
sion in the tyranny, or a regular mode of 
succeeding to it, would render the appli- 
cation of any modern name inaj)propnat('. 

In some passages in Herodotus (iii. 80. 
&c. ; vi. 23, X:c. ; vii. 155) the wnmlsnio- 
uareh and tyrant are used as synonyiiies 
to express an individual who possi'sscd 
sovereign power ; and in one instance ut 
least, vi. 23, 24) he calls the same person 
king ( and monarch {povvapxosX 
Aristotle ( Polit, iii. 7), after stating ihai 
a polity or goveriiment must either he in 
the bauds of one or of a few, or of the 
many, adds that we are accustomed to 
call a monarchy which has regard to the 
intere.sts of all members of th * state a 
kingship (j3a(r/X€fa) ; and that a in^' 
narchy which has regard only to the in- 
terests of the monarch is a tyranny, hi 
the case of Miltiades, who became tynni 
of the Thracian Chersonesus, Nepos {JUU- 
tiad,) remarks that “ all persons are coii' 
sidered and called tyranni who enjoy las ' 
ing power iu a state which has once Dee 
free.” This definition seems to expre 
pretty clearly the old Greek notion o 
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tyrant, but it leaves out of consideration 
the mode in which the power was ac- 
quired. Nepos remarks that Miltiades 
vas called “ Tyranuus sed Justus,’' “ ty- 
rant, but tyrant in constitutional form ” 
{wot for he had been elected by the 
people. Accordingly, he says in another 
place, he had the dignity or rank of king 
without the name. This is consistent 
with Herodotus (vi. .‘Kl), who says that the 
people made Miltiades tyrant {rvpauuop 

KaTeffTrjtrapTo). 

Few of the Greek tyrannies lasted long, 
and the conduct of those who held this 
power was generally such as to attach in 
the course of time an odious signification 
to tlie word tyrant ; but it docs not ex- 
actly appear when this change in the sig- 
nification of the word was introduced. 
Many of the old Greek tyrannies were 
abolished in part by the influence of 
Sparta, the constitution of which w'as hos- 
tile both to monarchy and democracy, 
lint we read of tyrannies so called among 
the Greeks in the time of Philip and De- 
mosthenes. It was, according to the ex- 
pression of Isocrates, one of the great 
merits of Kvagoras, tyrant of Cyprus, that 
he raised himself from a private station 
to the rank of tyrant (rupapi/os), whicli he 
expresses in another place as the acquisi- 
tion of a kingship. {^Eva(j. EnconUj c. 25, 
20 .) 

Tl?« Roman writers often use tyrannus 
as simply equivalent to king, especially 
the poets. Cicero couples Uominus and 
tyrannus, thereby intending to use ty- 
raimus in a bad sense, which was perhaps 
tile more common acceptation of the w ord 
among the Romans in liis time. Scncca 
seems to refer to the original sense of ty- 
raiinus when he says “ A tyrant is to be 
distinguished from u king (rex) by his 
conduct, and not by the name : for Diony- 
sius the elder (who was called a tyrant) 
was a better man than many kings; and 
Lucius Sulla may he appropriately called 

tyrant, for he only ceased from slangh- 
t^W’hen he had no more enemies to kill.” 
(Facciol., Lex., “Tyrannus.”) Accord- 
ing to this, a man mi^ht be called tyrant 
Without being a cruel governor, for there 
WPre instances of persons so called who 
ad used their power with moderaiion ; 

^ yet a man who had not the title of 

VOL. II. 


tyrant might be called tyrant on account 
of his cruelty. It seems as if Seneca was 
trying to distinguish the popular ui5e of 
tyrant in his time from its earlier histori- 
cal signification. Trebellius Pollio has 
written the ‘ History of the Thirty Ty- 
rants ’ wlio sprung up in the Roman em- 
pire in the time of Gallienus and Vale- 
rian. These so-called tyrants were not 
more tyrannical, in the modern sense of 
the term, than many Roman emperors. 

The use of the modern words tyrant, 
tyranny, tyrannical, has been as vague 
as that of most other political terms. The 
term tyrant is properly limited to the go- 
vernment of one man who is sovereign, 
and the popular application of the term 
expresses disapprobation of his conduct. 
Aristotle's definition of tyranny would 
apply well enough to a modern tyrant ; he 
is a sovereign who looks only to his own 
interest, or what he considers his own in- 
terest, and cares not what he does in order 
to accomplish his objects. But if he 
were a wise sovereign, and administered 
the state solely with a view to his real 
interest, that would be found in the main 
to coincide with the interest of the people, 
and he would not be called a tyrant, 
though perhaps he would come within 
Aristotle’s definition. But Aristotle's 
language, though apparently precise, is 
not so; and he means by a tyrant adminis- 
tering the state for his own interest, that 
he also administers it to the detriment of 
the people. As the mass judge of things 
by their results, a sovereign would now 
be called tyrannical whose administration 
should render his people unhappy; at 
least he would run great risk of having 
this odious epithet applied to him, what- 
ever was the goodness of his intentions, if 
he failed to satisfy the people. The word 
tyrannical is now often applied to acts of 
governments which are not monarchies ; 
hut this is an improper use of the word. 
We may say that the laws enacted by the 
sovereign powder in Great Britain are 
sometimes impolitic, unwise, or injurious 
to the State generally ; they may also be 
sometimes called oppressive; but they 
cannot with propriety be called tyranni- 
cal, though such an expression may be 
and often is used in the vulgar sense of 
characterising a law which for some rea- 
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fou the person who uses the term does not 
like. 

U. 

UDAL TENURE. The Norwegian 
term ‘ Udal,’ or * odel,’ appears to be the 
same as the German ‘ adel,’ or ‘ noble.' 
Tenure is an improper name as applied 
to Udal land, for the land so called in 
Norway is not held by any tenure, but is 
free from all services. There is neither 
superior nor vassal, nor any of the con- 
sequences of such feudal relation as exists 
in many countries in Europe. (Laing's 
Norway y p. 205.) 

UMPIRE. [Arbitration,] 

UNDERWRITER. [Ships, p. 706.] 

UNFUNDED DEBT. Exchequer 
bills form the principal part of the un- 
funded public debt. These bills are 
issued under the authority of parliament 
for sums varying from lOO/. to 1000/., 
and bear interest. They were fir.st is- 
sued in the reign of William III.; and 
although their amount has since varied 
greatly at different times, the convenience 
which they afford to individuals and their 
advantage to the public have been such 
as to cause their constant issue. Their 
convenience to individuals arises from the 
circumstance of their passing from hand 
to hand without the necessity of making 
a formal transfer, of their bearing in- 
terest, and of their not being subject to 
such violent fluctuations as sometimes oc- 
cur in the prices of the funded debt. This 
comparative steadiness in value is caused 
by the option periodically given to the 
holders to be paid their amount at par, or 
to exchange them for new bills to which 
the same advantage is extended ; besides 
this, when a certain limited period has 
elapsed from the date of their first issue, 
they may be paid to the government at 
par in discharge of duties and taxes. The 
amount of premium that may have been 
paid at the time of purchase is conse- 
quently all that the holder of an exche- 
quer bill risks in return for the interest 
which accrues during the time that it re- 
miuns in his possession. The advantage to 
the public consists in the lower rate of in- 
terest which they carry compared with 
permanent or funded debt of the na- 


tion, to which, however, they must 
this respect bear some certain proportic 
When the price of the public funds 
high, the interest upon exchequer bii 
will be low ; and if the funds should fi 
in price so as to afford a much more pr 
Stable investment than exchequer bil 
the rate of interest upon these must 
raised in order to prevent their payme 
into the exchequer in discharge of dutk 
a thing which would embarrass the fina 
cial operations of governirjent. Wb 
first issued in the reign of William II 
the interest borne by exchcituer bills av 
^)d, per lUOZ. per diem, being at the ra 
of 7/. 12s. id. per cent, per aiinura. 
the same reign the interest Avas aftt 
wards lowered to 4d. per K )(.)/. per diei 
or 6/. Is. Sd. per cent, per annum; and 
the following rcigii the rate was still t:i 
ther reduced to 2d. per diem, or lil. Os. 10 
per cent, per annum. During the great 
part of the war from 179.‘1 to 18U, tl 
rate of interest upon these securities w 
fixed at li^d. per cent, per diem, ( 
5/, tivV. r)-Jr/. per cent, per annum, 8iQ 
the last-mentioned year the rate has bc( 
progressively reduced to 2^r/., 2d., ar 
i^d. per loo/, per diem, at Avhich la 
rate they were in the market at the fm 
of the derangement of the cuitcik 
which was experienced in the beginnin 
of 18t37. Under these eircuinstaiiccs, 
was considered important as far as po: 
sible to relieve the Bank of England, b 
which establishment a very large jiropoi 
tioii of these securities aactc tlien l-rk 
and to place it in the most favourable p( 
sition for affording relief to the coini^^i 
cial clas.ses ; and accordingly the rate ( 
interest upon exchequer bills Avas raised t 
2^d. per cent, per diem. 'Fhe last excli( 
quer bills which were issued (in «lau( 
1840) bore interest at I^f/. per lOO/.perdaj 
In periods of cominercial pressun 
advances have been made to merchaub 
upon the security of goods, by the issue c 
exchequer bills. A more permanent oc 
casiou for their issue, apart from the nn 
mediate wants of tlie goyeriimcnt, ha 
been the desire of aiding individuals oi 
private associations in the prosecution o 
works of public utility, such as cana 
roads, 8cc. lu these cases the rate of m 
terest charged to the borrowers is sonie^ 
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what greater than that borne by the bills, 
and the difference has been applied to de- 
fray the expense of management on the 
part of the public. 

The amount of exchequer bills “ out- 
standing and unprovided for at* the end 
of each of the under-mentioned years was 


follows : — 

£. 

1836 . 

. . 28,155,150 

1838 . 

. . 24,026,050 

1840 . 

. . 21,626,350 

1842 . 

. . 18,182,100 

1844 . 

. . 18,404,500 


UNIFORMITY, ACT OF. [Bene- 
fice, p. 3 40.] 

UNIGENITUS BULL. [Bules, 
Papal.] 

UNION, IRELAND, SCOTLAND. 
CoMftioNS, House of, pp. 584, 590; 
Pahliament, p. 455.] 

UNITED STATES OF NORTH 
VMERICA, Government of. Tlie United 
States, at the time of the formation of the 
jeneral or Federal government in 1787, 
IS well as at the time of their separation 
rom Great Britain, 1776, consisted of 
hirteen distinct political communities, — 
Massachusetts, New Hampshire, Rhode 
island, Connecticut, New York, New 
iersey, Pennsylvania, Delaware, Mary- 
and, Virginia, North Carolina, South 
Carolina, and Georgia. Tlie number is 
low increased to twenty-seven by the 
uccessive additions of the following 
itates: Vermont, Kentucky, Tennessee, 
)hio, Louisiana, Indiana, Missi.^sippi, 
Ilinois, Alabama, Maine, Missouri, Ark- 
nsas, Michigan, and Florid:*. In the 
'ear 1845 Texas was admitted into the 
Jnion as a State and member thereof. 

They formed a Federal Government 
or defence from foreign aggression, and 
ranquillity at home ; to encourage and 
commerce ; and for a few objects 
of internal legislation in which unifor- 
mity among the States was desirable, and 
obvious and direct common interest 
existed. To the separate Stat(*s was left 
me legislation whieii concerns the law’ of 
property, the punishment of offences, the 
of justice, and the exercise 
powers over the territory and the 
except the few which have been 


either expressly withdrawn from the 
States, or delegated to the General go- 
vernment. 

Both the General and State govern- 
ments are essentially democratic. In both 
it is assumed that the interest of the ma- 
jority is the proper end of government, 
and that the wislies of the majority truly 
indicate that interest. 

By the written instrument called the 
Constitution of the United States, the 
power of the General government is 
aivided into three branches ; the legisla- 
tiwe, executive, and judicial. 

The legislative powxT is vested in two 
Houses. One, called the House of Repre- 
sentatives, is chosen every second year 
by those whom the laws of each State 
make legal voters. The number of repre- 
sentatives is not fixed, but has gradually 
increased from 65, in 1789, w hen the con- 
stitution went into operation, to 224 and 
two delegates. The two delegates are for 
the territories of Wisconsin and Iowa 
respectively. The representatives must 
be apportioned among the States accord- 
ing to their population, deducting two- 
fifths of the slaves in the estimate; and 
for the purpose of correcting the inequa- 
lity of distribution arising from the vari 
ations in the relative numbers of the 
States, a census of the inhabitants is to 
be taken every ten years, at which time a 
new apportionment takes place, and a new 
ratio of population to each representative 
may be they also ailopted, or the former 
one be continued. The act of Congress 
of 1812 declares that tliere shall be “one 
representative for every 7o,<-8() persons 
in each State, and one additional repre- 
sentative for each State, having a fraction 
greater than one moiety of tlie said ratio, 
computed according to the rule pre- 
scribed by the constitution of the United 
States.” 

The Senate consists of tM o members 
from each State, chosen by its legislature, 
and consequently the whole number is 
now 54. One third of tlie members is 
elected every second year, so that each 
inembtM' holds his seat for six years. In 
both houses the members are re-eligible. 

All acts of legislation require the con- 
currence of both Houses, which constitute 
the ngress of the United States. They 
3I2 
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have the power of levying taxes of every 
kind for all national objects pursuant to 
the powers given them by the constitu- 
tion ; of regulating commerce, foreign 
and domestic ; of coining money ; fixing 
the standard of weights and measures; 
establishing post-offices and post roads; 
prescribing a uniform rule of naturaliza- 
tion, and a uniform bankrupt law ; cre- 
ating and supporting an army and navy ; 
of declaring war ; defining and punishing 
treason, piracy, counterfeiting, and other 
offences arising under the constitution 
and acts of Congress ; exercising exclu- 
sive legislation in the district of Columbia 
in which Washington, the seat of the 
General Government, is situated, and in 
forts, arsenals, dockyards, and all the ter- 
ritories belonging to the General Govern- 
ment ; and the power of admitting new 
States into the Union. 

The Congress is, by the same instru- 
ment, prohibited from laying any tax 
upon exports ; from giving a preference 
to the ports of one State over those of 
another; from laying any direct tax 
except according to the number of inha- 
bitants in each State who are represented 
in Congi’ess; from suspending the "writ 
of habeas corpus^ except in case of rebel- 
lion or invasion ; from passing any bill 
of attainder or ex post facto law ; from 
granting, or permitting to be granted, any 
title of nobility ; or from passing any law 
to restrict the freedom of religion, of 
speech, or the press. 

Congress must assemble ^ least once 
in every year, which of late has been on 
the first Monday in December.. The 
members of both Houses receive eight 
dollars for each day’s attendance on 
Congress, and also for every 20 miles 
which they must travel to the seat of 
Government at Washington, and in their 
return home. 

The powers of tliis body to give. special 
encouragement to manufactures, to make 
roads and canals, to establish banks and 
other corporations, and to exercise some 
other legislative functions, are contested 
points in the construction of the federal 
constitution; and these questions often 
furnish the real or ostensible grounds of 
dilute between political parties, 

under the power to give special en- 


couragement to manufactures, the Coi 
gress has passed acts which lay duti 
and imposts on the importation of forei^ 
commodities, and these duties and in 
posts have been laid not merely for tl 
purposes of revenue, but for the protei 
tion of domestic manufactures. Sue 
duties for the protection of domest 
manufactures are described in the ord 
nance of the Carolina Convention (aboi 
fourteen years ago) as “ bounties 
classes and individuals engaged in pa 
ticular employments at the expense ar 
to the injury and oppression of oth< 
classes and individuals.” Tlie object < 
the Carolina Convention was to nnllij 
the revenue laws of the United Statei 
and the verb nullify gave birth to tl 
new word Nullification. Those wl 
maintained this doctrine maintained thi 
a State, which is a member of the Feden 
Union, can nullify certain acts of tl 
General Government. The general do' 
trine of nullification was laid down i 
the following terms ; “ A State has 
right in her sovereign capacity in Coi 
vention to declare an unconstitutional 
of Congress to be null and void; au 
such declaration is obligatory on ht 
citizens and conclusive against the Geiii 
ral Governinont; which would have ii 
right to enforce its construction of i 
powers against that of the Slate.” Th 
doctrine of Nullification was much dii 
cussed at the time in the United Stab 
The objections to it, and the difficulty c 
rather impossibility of the process whic 
the imllifiers of Carolina proposed io 
the purpose of getting rid of the reveifti 
laws of the United States, are shown i: 
an article in the North American Kcvic’ 
on Nullification (vol. 3^i, Jan. 1S33). 

The executive power is vested in 
President, who is commander-in-chief f 
the army and navy, collects and disburse 
the revenue according to law, and inake 
treaties with foreign nations, but m th 
exercise of the treaty-making power, th 
concurrtmee of two-thinls of the seiiatoi 
present is required, lie nominates am 
witli the advice and consent of the Sena < 
appoints ambassadors, otlicT public m 
nisters, and consuls, and judges m _ 
Supreme court, and other inferior oro 
He has also a qualified negative on 
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latre enacted by the two Houses, which 
becomes absolute unless it is subsequently^ 
countervailed by two-thirds of each 
House. He is provided with a ready- 
furnished house, and his salary is 25,000 
dollars. He is chosen by a determinate 
number of electors; the voters in each 
State elect as many electors as are equal 
to the members which such State sends 
to both Houses of Congress. Every State 
has its own electoral college, and all the 
colleges give their votes on the same 
day, and by ballot. The votes are sent 
sealed to the President of the Senate. If 
no person has a majority of the electoral 
votes, the election devolves upon the 
House of Representatives, when all the 
representatives of a State give but one 
vote. The president must be thirty-five 
years of age, and he is re-eligible for life, 
W the usage has been never to elect the 
same person for more than two terms of 
four years each. 

The executive business is distributed 
among four departments ; that of the 
state, of the treasury, of war, and of the 
navy ; the four secretaries of which, with 
the attorney-geiicTal, reside at Washing- 
ton, and compose the president’s cabinet 
council. 

The vice-president is chosen at the 
same time and in the same way as the 
president, to whose office, if vacated 
during, *he term for which he was elected, 
he succeeds. Ilis only function, in the 
mean while, is to presitle over the deli- 
berations of the Senate, in which he has a 
casting vote, which is given when the 
votes of the senators are equal. His 
salary is 5000 dollars. 

The judicial power is vested by the 
institution in a supr ime court, and such 
mferior tribunals as Congress may from 
time to time establish. The supreme 
court consists of a chief- justice and eight 
associate justices. It oits in Washington, 
and has one session annually, which 
commences on the first Monday in De- 
pember. The United States are divided 
into nine judicial circuits, in each of 

_^ch a circuit coiiri is jicld twice every 
year, for each State within the circuit, by 
? supreme court assigned 

.1 Q ''ircuit, and by the district judge of 
«tate or district in which the court 


sits. There are also thirty-four district 
courts, each State containing one, and 
some of them two ; and each of these dis- 
trict courts has a separate judge, with 
some few exceptions, where one judge 
presides in several district courts in the 
same State. The several courts have 
either original or appellate jurisdiction 
in all admiralty cases, breaches of tlie 
revenue laws, controversies between citi- 
zens of diflerent States, or citizens and 
foreigners; cases affecting ambassadors 
and other public ministers; and in all 
cases criminal or civil, in law or equity, 
arising under the constitution or the laws 
of the United States. The judges all 
hold their offices during good behaviour ; 
and their salaries, which vary from 5000 
to lUOO dollars, cannot be diminished 
even by the legislature, during their con- 
tinuance in office. All public officers are 
removable by impeachment, and the 
Seriate is the tribunal for the trial of im- 
peachments; but the judgment in these 
cases extends no further than to removal 
from office. 

The constitution provides for its own 
amendment, whenever such amendment 
shall be proposed by tw'o-thirds of both 
Houses of Congress, or by a convention 
called on the application of two-thirds of 
the States : but in either case, the amend- 
ment must be ratified by three-fourths of 
the States to give it effect. There have 
been twelve amendments in fifty years : 
ten were made immediately after the con- 
stitution went into operation, and were 
meant to provide some additional security 
for the protection of the rights of indi- 
viduals, or of the States; the eleventh 
was for restricting the liability of a State 
to be sued in a federal court ; and the 
twelfth altered the mode of electing the 
president and vice-president. 

This instriiinent also imposes express 
restrictions on the state governments. 
They cannot enter into a treaty or alli- 
ance ; coin money ; emit bills of credit 
make anything but gold and silver a legal 
tender ; pass a bill of attainder or ex post 

* This phrase is borrowed from the Articles 
of Confuiferation of the old Congress. The 
paper money issued by that body waa thus do* 
signaled 
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facto law ; impair the obligation of con- 
tracts ; grant any title of nobility ; lay a 
duty either on imports or exports; nor 
can they, without the consent of Congress, 
enter into a compact with another State; 
keep troops or ships of war in time of 
peace ; nor engage in war, except in case 
of invasion or of similar urgency. 

The State governments, with a few 
great features in common, have great di- 
versities in their laws, and in their written 
constitutions. In all of them, the legis- 
lative, executive, and judicial powers arc 
separate. In all the legislature consists 
of two branches; one usually called the 
senate, and a more numerous branch, 
which is variously designated. 

The time for which the senators are 
elected varies from one to five years. I 
the more numerous and popular branch 
the members are elected annually, except 
in South (-arolina, Tennessee, and Mis- 
souri, where they are elected for two 
years. The number of memtHTs in the 
popular branch varies considerably. 
The number of the senate is usually 
from about oue-fourth to one-half the 
number of the other branch. 

In all the States the executive power is 
vested in a governor, who, in some of the 
States, is assisted by a council. In some 
he has the power of appointment to state 
offices; in others, merely the power of 
nominating persons to his council ; but in 
most States, he has neither the one nor 
the other. lie is chosen by the people in 
all the States, exwpt in Maryland, Vir- 
ginia, North and South Carolina, in which 
he is chosen by the legislature. His term 
of service varies in the difl'erent States 
from one to four years, and he is in some 
States re-eligible, and in others not. 

The judicial systems are yet more 
various. In the greatest pari the judges 
hold their offices during good behaviour. 
In the others they receive their appoint- 
ment for a fixed term, varying from 
seven years to a single year. In New 
York, they retire from office w'hen they 
reach the age of sixty. In some States 
they are appointed by the governor and 
conncil ; and in others, by the legislature. 
In some they are removable only by im- 
peachment ; in others, on the vote of two- 
thirds of the legislature. In some, the 


salaries are liberal; in others, very small, 
Some States have separate Chancery 
courts; whilst in others, the courts of 
Common Law exercise Equity jurisdic- 
tion. Ill some, the court of Last Kesort 
exercises no other than appellate juris- 
diction ; in others, the judges of separate 
courts unite to form an Appellate court- 
and in others again, the judges, combined 
with the senate, form a special court of 
Appeals. 

In fourteen of the States negro slavery 
has the sanction of the law. These arc 
the twelve States lying south of Penn- 
sylvania and the i-iver Ohio, together 
with the States of Missouri and Arkansas. 
In the other thirteen, slavery either never 
had existence, or lias been abolished, 
except as to those who were slaves at the 
time of the abolition. 

The right of suifrage has various re- 
strictions in the different States as to pro- 
perty, residence, and length of citizen- 
ship; but it is now nowhere limited to 
an interest in land. In all the States the 
votes are given by ballot, except in Vir- 
ginia, Kentucky, and Arkansas, w-here 
they are given orally. In all, except 
Virginia, lands can be taken in excciitiou 
for debt, in the same way ns jH-rsonal 
property. The common law of Ihiglaiid 
is the law of every State, so fur as it ha.? 
not been changed by the legislature, e.'c- 
cept in Louisiana, where the laws of 
every description liavc been digested into 
one code. 

The revenues of the several States vafy 
according to their population and vrealth. 
Some of them, by judicious expcuidituy 
on canals and other public improvetiieiits, 
by the proceeds of public laiuls, and other 
sources, have a sufficient revenue for the 
ordinary expenses of tlie gov(;rnnient, 
without the aid of taxe.s. In gt-neral, 
however, a sum equal to the annual ex- 
penditure is raised by taxes w itliin the 
year, in which case it rarely averages 
more than a dollar for each iiihahitank 
and sometimes it is not one- fourth of that 
sum. Hut besides the taxes paid into the 
state treasuries, the county courts of the 
state or other corporate bodies have the 
power of levying money for special loca 
objects, as for making and repairing 
roads, for providing court houccs an 
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jails, for the support of schools, &c., 
the amount of which taxes sometimes 
equals, and even exceeds the State tax. 

Besides the twenty-seven States which 
constitute tlie Federal Union, there are 
territories beyond their limits which are 
immediately subject to the general go- 
vernment, though they have no partici- 
pation in its political power. Over these 
the legislative power of Congress is su- 
preme ; but it is so exercised as gradually 
to fit them for admission into the Union. 
At first they are administered by a go- 
vernor, appointed by the federal execu- 
tive. When, by the progress of the 
settlements, they are deemed fit for it, 
they are advanced to the second stage of 
their probation. Of late years, the rights 
of the second stage are conferred on the 
territories at the time of their creation. 
They are then allowed to elect their ow'n 
local legislature — the executive power 
continuing as before — and to send a de- 
legate to Congress, who has the privilege 
of speaking, hut not of voting: and lastly, 
when their numbers justify it, and Con- 
gress approves, tliey are made States and 
are admitted into the Union, and become 
like the other States. 'Fhere are now tivo 
of these territories in the second stage: 
Wisconsin and Iowa. 

The revenue of the general govern- 
ment arises from the sale of public land, 
customs duties, and the post-otficc. The 
whole produce of the post-ofiicc depart- 
ment is absorbed l)y the expenditure in 
that department. The sale of public land 
has produced for many years a large 
revenue. During the three years pre- 
ceding 1 8;18 there were sold more than 
38,000,000 acres, the purchase money of 
''vhich was 48,1 75,1 tiu dollars. But the 
excessive issues of the hanks afforded 
both the temptation and the means to ex- 
tensive speculations in these lands, and 
piade the amount sold much greater than 
It had ever been before, or is likely to be 
again. The produce of the sales of pub- 
lic land was ill 1838 less than4j millions 
pf dollars; in 1830 less than (5 J millions; 
jn 1840 loss than ‘3 millions; in 1841 
'^sthan Ij millions; in 1842 less than 
*2 piillions: in 1843 a little abo’^e 2 
Jiilhons ; and in 1 844 also a little above 

millions of dollars. 


The public land consists first of the 
lands which, having been once national 
domain by purchase, have never been 
sold or ceded by the general government, 
and of which there are yet large bodies 
in most of the Western States, and in all 
the territories ; and secowd/y, of those 
lands in the unsettled western territory, 
which have been more recently purchased 
of the Indians. The system adopted by 
Congress for disposing of these lands is 
well contrived to facilitate settlements, 
to prevent disputes about titles or bound- 
aries, and to render extensive purchases 
by speculators impracticable. The lands 
are accurately surveyed by the govern- 
ment ; and are then laid off into ranges 
of townships by true meridian lines. 
Each township is exactly six miles 
square, and contains of course 23,040 
acres. It is divided into 3d sections of a 
square mile each, which sections are 
again subdivided into four quarter sec- 
tions, each of 1 dO acres, and sometimes 
into half-quarter and quarter-quarter sec- 
tions. The space between these st^uares 
and the margin of a river, or Indian 
boundary, is laid off into tlie smaller 
parts of a section. When thus laid off, 
the lands are sold from time to time at 
public auction, provided they bring the 
minimum price, which is a dollar and a 
quarter per acre. Formerly tlie mini- 
mum price was two dollars, and the 
lands were sold partly ou credit ; hut in 
1820, to avoid the present inconvenience 
and future danger of thus placing the 
government in the delicate relation of 
creditor to so many of its citiwns, Con- 
gress in 1820 reduced the minimum price, 
and abolished the credit. 1 he public 
land to which the Indian title has been 
extinguished, and wdiich was unsold on 
the 1st January, 1832, was 227,203,884 
acres. The business of surveying and 
disposing of the public lauds 4s managed 
by a general land-office at Washington, 
and iiiiincrons land-offices distributed 
among the western states and territories, 
all which are under the control of the 
Treasury department. 

The customs duties are the chief source 
of revenue to the United States, The 
total revenue of the United States for the 
fiscal year ending June 30, 1844, wa« 
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a little more than thirty millions of 
dollars, with a balance in the Treasury 
of nearly 10^ millions on the 1st July, 
1843. The expenditure for the year 
ending June 30, 1844, was near tliirty- 
three millious, of which the war depart- 
ment cost above eight millious, and the 
navy department cost nearly six and a 
half millions of dollars. 

{Geograph tf of America ^ Library of 
Useful Knowledge; American Almanac 
for 1846.^ 

UNIVERSITIES are lay corpora- 
tions, which, since the twelfth century, 
have had the charge of educating the 
members of the learned professions 
throughout Europe and the colonies 
founded by European states. The three 
oldest learned institutions to which the 
name University can with propriety be 
applied are those of Paris, ilologna, and 
Salerno. 

It is impossible to fix a precise date at 
which the educational institutions of Paris 
can be said to have assumed the form and 
name of a university. As for the name 
{universitas), it was not confined in the 
middle ages to scientific bodies; it was 
used in a sense equivalent to our word 
corporation. [Umvkusitv.] 7'herewere 
“ universities of tailors” in those days. It 
was long before the name obtained its 
present limited acceptation. The school 
of Rologiia was a ‘ universitas scholarium,’ 
that of Paris a ‘ universitas magistrorum," 
because the former was a corporation of 
students, the latter of teachers The 
oldest printed statutes of the university of 
Bologna are called * Statuta et Privilegia 
almae Universitatis Juristaruni Gym* 
nasii Bononiensis ;’ and in some univer- 
sities w e find a * universitas juristarum ’ 
and a ‘ universitas artistarum ’ side hy 
side : from w hich it appears that * um- 
versitas’ atone time approached nearly 
to the mealing of our word ‘faculty.' 
What we now tes*! a university was 
designated indifferently ‘schola,’ ‘.stu- 
diiim generale/ or ‘gymnasium.* The 
term ‘ academia * has also been sometimes 
applied to universities, though academy 
has now a different meaning. 

Tlie oldest document in which the 
designation ‘ universitas * is applied to the 
university of Paris, is a decretal of Inno- 


cent III., about the beginning of thethir- 
teeiith century. But as early as 1180 
two decretals had been issued by Alex- 
ander III., the first of which ordained 
that in France no person should receive 
money for permission to teach. The 
glossa of Vicentinus says, that this pro- 
hibition was directed against the chan- 
cellor of the university of Paris ; and the 
second decretal alluded to exempts the 
theu rector, Petrus Comestor, from the 
operation of the first; and much earlier 
than any legislative provisions of popes 
or kings we find the foundations of the 
university laid. 

To almost every cathedral and monas- 
tery of Europe there had been, from a 
very early period, attached a school, in 
which all aspirants to priestly ordination, 
and such laymen as could afford it, 
were instructed in the Trivinrn and (^ua-. 
drivium. It appears from the letters of 
Abcdard (died 1142), and from other con- 
temporary sources, that the poorer esta- 
blishments intrusted the conduct of this 
school to one of their number called the 
Scliolasticus ; and tliat the w^calthier 
lw)dies maintained a Scliolasticus to in- 
struct the junior pupils in grammar and 
philosophy', and a Thcologus to instruct 
the more advanced in theology. About the 
time of Abelard the great concourse of 
students who flocked to the episcopal 
school of Paris appears to have nmdered 
it necessary to assemble the two classes 
f pupils in different localities; the 
juniors were sent to the church of St. 
Julian, wliile the theologians remained in 
that of Notre Dame. All who had sii- 
died a certain time, and undergone cer- 
tain trials, were entitled to be raised hy^ 
the rector of the schools to the gi ade of 
teachers. This was done by three suc- 
cessive steps. The candidate wais first 
raised to the rank of master, in which he 
acted for a year as as.sistant to a doctor (t)r 
teacher) ; then to the rank of baccalau- 
reus, in which he taught for a year, under 
the superintendence of his doctor, pupils 
of his own; lastly, to the gradeof inde- 
pendent doctor. The number of students 
rendered the profession of a teacher a 
Paris lucrative, and many from all nations 
embraced it. According to the custom o 
those unsettled times, they gradual y 
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formed themselves into a kind of corpo. 
ration for mutual support. The corporation 
consisted of the teachers of all the three 
griies, and stood under a* rector elected 
by themselves. According to an agree- 
ment entered into in 1206, the rector was 
elected by the residents of the four nations 
—French, English or German, Picards, 
and Normans. Before this time, in 1200, 
Philip Augustus had confirmed the ex- 
clusive control of the rector over all stu- 
dents and teachers. The local separation 
of the artists from the theologians would 
have been of little consequence, but for 
the rapid progress which the Aristotelian 
philosophy made during and immediately 
after the life of Abelard. The specula- 
tions into which studious men were led 
hy the writings of Aristotle necessarily 
led them to deal with topics which had 
hitherto been conceived to lie within the 
exclusive domain of theology. The con- 
sequences were freejuent and bold attempts 
hy individuals to modify the received 
doctrines of the church, clamours alH)ut 
heresy, persecutions, and counter-persecu- 
tions. All these contributed to bring 
about a tacit compromise between the 
professional theologians and the admirers 
of speculative i)hilosophy: the former 
were left in possession of the pulpit and 
‘hairs of theology; the latter confined 
themselves ostensibly to literature 
and philosophy, and sought to avoid 
scandal by rarely overstepping the 
hounds of abstract i nqniry . The progress 
of this tacit agreement may be traced in 
the writings of the learned from the time 
of Abelard down to that of Erasmus; 
under it grew up a class of literati, who 
niay be called, although many of them 
took orders, secular scnolars. It was the 
same incompatibility of the free spirit of 
spL'culative inquiry with the stability of a 
dogmatic theology wlxich led to this com- 
promise, that embittered the dispute 
; about the claim of the mendicant or- 
I ders to establish chairs of theology in 
i wjo university of Paris about the middle 
i the thirteenth century. This contro- 
'Crsy ended in the secession of the doctors 
? Ibeology from the university, as it had 
I or some time been called, and their iu- 
themselves into a separate 
^lege or faculty. Their example was 


followed not long after by the doctors of 
canon law and medicine, who formed 
themselves into separate faculties. These 
faculties consisted exclusively of the 
actually teaching doctors (doctores re- 
gentes) of these three branches of know- 
ledge. The masters and bachelors re- 
mained rnemhers of the university proper* 
which, from the secession of the theolo- 
gians, canonists, and doctors of medicine, 
came in time to be called the Faculty of 
the Artists. From this period the uni- 
versity consisted of seven bodies or sub- 
incorporations— the four nations under 
their procurators, and the three fiicultics 
under thtwr deans. The rector was the 
head of the university ; he was elected by 
the procurators of the old university ; no 
doctor of theology, canon law, or medi- 
cine could be elected or take part in the 
election. At first the rector was chosen 
by the procurators, but latterly by four 
electors, specially elected by each nation 
for that purpose. The Prevot of Paris 
(so long as that officer retained any au- 
thority) was the conservator of the royal 
privileges in the university ; tlie bishops 
of Meaux, Beauvais, and Senlis. of the 
papal privileges. In respect to criminal 
jurisdiction, the university was imme- 
diately under the king, till a.d. 1200, 
when its members were transferred to 
the episcopal court of Paris : about the 
middle of the fifteenth century they were 
transferred to the Parliament of Paris. 
In regard to civil jurisdiction the Uni- 
versity was originally under the bishop ; 
in KUO it was transferred to the court of 
the Prevot of Paris ; when the Chatelet 
succeeded to the judicial functions of the 
prevot, the university was transferred to 
that court. The rector, with the procu- 
rators and deans, formed a eoiirt, which 
had jurisdiction in all complaints against 
teachers for incoinpetency or neglect of 
duty; and against students for disobe- 
dience to their teachers, the rector, or the 
discipline of the nniversity, and in all 
cases between students, lodging-keepers, 
l>ooksellers, stationers,, &c. From the 
decisions of the rectorial court there was 
ail appeal to the university, and from it 
to the Parliament of Paris. Each faculty 
(that of the artists included), had its oavu 
commr .1 school. In the faculty of canon- 
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ists there were six professors (or doctores 
regentes) ; the number in the other facul- 
ties varied. At an early period colleges 
were established within the University 
of Paris by private families or religious 
orders. Originally they were intended 
exclusively for poor scholars, who were 
to live in them subject to a certain disci- 
pline. By degrees, as more numerous 
and able teachers were employed in these 
colleges, they assumed the character of 
boarding-houses for all classes of students. 
In the fifteenth century the students who 
did not reside in any college had come to 
be regarded as exceptions from the gene- 
ral custom, and were nicknamed “ mar- 
tinets.” The College of the Sorbonne 
(founded in 1250) was commonly re- 
^rded as identical with the theological 
Biculty, because the meinbci's of the one 
were most frequently members of the 
other also. The promotions however 
continued to be made by the officers of 
the university, although the charge of 
education had been in a great measure 
engrossed by the colleges. Degrees were 
conferred in the faculties of theology, 
canon law, and medicine, by the deans, 
with the concurrence of the chancellor of 
the Cathedral of Notre Dame; in the 
faculty of artists, by the rector, with the 
concurrence either of the chancellor of 
Notre Dame or the chancellor of St. 
Genevieve. 

The oldest authentic document relating 
to the university of Bologna is the privi- 
lege granted by the Emperor Frederick I., 
at Roiicaglia, in November, 11.58, to all 
who travel in pursuit of learning, in 
which the professors of law are mentioned 
in terms of high encomium. Bologna is 
not named in this instrument, but history 
mentions no other law-school as existing 
at that time. The contents of this pri- 
vilege are two* fold ; foreign scholars are 
declared to stand under the emperoris 
immediate protection, and a special juris- 
diction (their teachers, or the bishop of 
the city ; is constituted to judge in all com- 
plaints against tl^era. It seems univer- i 
sally admitted that the earliest teacher of | 
civil law nt Bologna was Irnerius ; he is 
said to have been originally a teacher of 
philosophy, but to have acquired such a 
Kuowkdgc of Justinian's compilations 


that he was invited by the Countess Ma- 
tilda to expound its doctrines from the 
professional chair. Matilda died in 1115; 
between 1113 amd 1115 the name of Irne- 
rius appears in a legal document as “ cau- 
sidicus ” for the counttiss. From 1 1 Ifi to 
1118 he appears to have been employed 
in weighty missions by the Emperor 
Henry V. Under the Emperor Frederick 
“ the four doctors " of Bologna were se- 
lected to investigate the prerogative of the 
crown, in order to determine how far the 
privileges claimed by the Lombard towns 
were usurpations. These cireuinstances 
show that the rtq)utation for legal know- 
ledge acquired by the law -teachers of 
Bologna had proved an introduction to 
state employments, honours, and emolu 
ments; and this attracted to the city in 
which they taught a large ooncourse of 
the most intelligent and aspiring minds 
of Europe. The reputation of having 
studied at Bologna was a passpurt to office 
throughout Christendom. 'I’he earliest 
statutes and charters of the University of 
Bologna are compacts enteretl into by the 
students for mutual support and assist- 
ance, and immunities granted them by the 
popes and emperors. Tlie university of 
Paris was originally an association of 
teachers ; it was a corporation of gra- 
duates : the university of Bologna Avas 
originally an association of students who 
had repaired from distant lands to avail 
themselves of the instruction of a tew 
celebrated teachers ; it was a corporation 
of students. Disputes between the magis- 
trates of the city, and between the students 
and professors, which occurred abmit 
1214, are the first occasions on Avhicliwc 
hear of a rector. From the liistory of 
these controversies it appears that th<? 
students had previously been in the halnt 
of electing the rector, and that the right 
was confirmed to them for the future. At 
first there was merely a school of law la 
Bologna, and the jurists constituted tne 
university, or rather the two universities 
of the Citramontani and U1 tramontaai. 
Ill course of time teachers of 
and medicine settled in Bologna, and 
scholars of each class attempted to foi*® ‘ 
university : their right to do so 
cessfully contested by the jurists ‘ ’ 
but in 1316 they were allowed to elec 
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rector of their own. They called tliem- 
selves “ pliilosophi et medici,” or “ ar- 
tistae.” In 13G2 Innocent VI. founded a 
school of theology at Bologna. From 
this time therefore there were four uni- 
versities in Bologna : two of law (which 
however were so intimately connected, 
that they are generally spoken of as one), 
one of medicine and philosophy, and one 
of theology. Each of these had its own 
independent constitution. That of the 
law university is best known, and agrees 
in its leading features with the others. 
The “ universities ” consisted of the fo- 
reign students, who were admitted upon 
the payment of twelve soldi entry- 
money, and obliged to renew annually 
their oath of obedience to the rector and 
the statutes of the university. The Bo- 
lognese students could neither hold offices 
in the university nor vote in its assem- 
blies. The foreign students w'cre divided 
into Citrainoiitani and Ultramontani ; the 
former were divided into seventeen na- 
tions, the latter into eighteen. The rector 
was chos('ii annually from among the stu- 
dents by his predecessor in office, the 
rector’s council, and a number of electors 
chosen by the nations. A rector was 
taken from each nation in rotation. The 
council consisted of at least one represen- 
tative of each nation : some had two. The 
university also elected annually a syndic, 
to act f'u* them in courts of law ; a 
notary ; a niassarius, or treasurer (chosen 
from among the towni bankers) ; ami two 
bidelli. The rector claimed exclusive 
jurisdiction in all civil cases in which one 
or both of the parties were students, and 
in criminal cases in which both were stu- 
dents. The professors were elected by 
the students, to whore body they were 
reckoned, and all whost privileges they 
enjoyed, except a vote at elections. They 
stood under the jurisdiction of the rector, 
■'rho could fine or suspe nd them. The de- 
gree of Doctor was conferred by those 
Jrho had previously obtained it: it was 
held to confer the privilege of teaching 
®7^^y^''here, tlu; power of discipline over 
me doctor’s own pupils, and the right to 
ake part in tlie conferring of all the 
egret^. At first ther“ were only doc- 
ors of civil law : the doctors of canon 
w appear later, and were for a long 


time less respected. In the thirteenth 
century the university began to create 
doctors of medicine, of grammar, of 
philosophy and arts, and even of the 
notarial art. Any student who had 
studied five years might be licensed bjr 
the rector to expound a single title, or u 
he had studied six years, to expound a 
whole book of the I^andects. He was 
termed a licentiate ; and after he had per- 
formed his tiisk, he was declared a bacc^ 
laureus. Salaried professors appear in 
Bologna for the first time about 1279. 
The doctors taught in their own houses oP 
in halls hired for the purpose : their me- 
thod of tuition was by lectures, examina- 
tions, and disputations. 

The history of the university of Salerno 
is much more obscure than the histories 
of the universities of Paris and Bologna. 
Ordericus Vitalis, whose annals close with 
the year 1141, speaks of Salerno as a 
place long eminent for its medical schools. 
Its most celebrated teacher, Constantine 
of Cartilage (died 1()S7), was a privy 
councillor of Louis Guiscard. TJiis school 
M'as still nourishing in 1224, when the 
university of Naples was estaiilishcd. All 
that can be inferred from these scanty 
notices of the school of Salerno is, that 
the scientific study of medicine was mak- 
ing nipid strides about the same time that 
law began to be more systematically stu- 
died, and philosophical and literary pur- 
suits to be regarded as the profession of a 
class whose members might or might not 
be priests. 

This sketch of the early constitution of 
the universities of Paris and Bologna will 
assist a person in acquiring a more exact 
notion of the original constitution of other 
universities. 

The growth of universities throughout 
Europe was rapid. Befuro the Reform- 
ation they were establislied in Italy, 
France, the Germanic Empire, the Pen- 
insula, Great Britain, and even among 
the Sclavonic nations east of the Ger- 
mans. There were numerous universi- 
ties established in Italy previous to the 
year 1500, besides the thret? alreadj'' 
named, within the limits of the Germanic 
Empire, which then extended over many 
provinces now incorporated into France, 
and over the Netherlands ; in Great Bri- 
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tain ; in Spain and Portugal ; in Sweden 
. at Upsala in 1476 ; and at Copenhagen in 
1479, 

In all of these institutions we recognise 
the leading features of Paris or Bologna. 
All of them, apart from the consideration 
of their academic character, are privi- 
leged corporations, with an independen 
jurisdiction more or less limited, and tht 
power of making bye-laws. In most of 
them the division of the members of the 
corporation into nations prevails or did 
prevail. In all of them the faculties of 
philosophy (or arts), theolog)', law (civil 
and canon), and medicine, are more or 
less fully developed. Some contain within 
them all the faculties ; some only two or 
more. Almost all have a faculty of arts, 
which, even where it is politically the 
most powerful (as in the university of 
Paris), is regarded as in a great measur< 
preparatory to, and therefore in its 
scientific character inferior to the others. 

The universities founded after the 
Reformation adopted the great outlines 
of the organization of their predecessors : 
the political incorporation, the privileged 
jurisdiction and power of making bye- 
laws, the faculties and modes of con- 
ferring degrees which custom had esta- 
blished. But the alteretl circumstances 
of society modified considerably their 
external relations. The same political 
power was not conceded to universities 
that had formerly been given to tlicm. 
The old were restricted in their privi- 
leges; the new never received them. 
The protracted strife between the Romish 
and Protestant churches also had its 
effect: universities, though no longer 
allowed to lay down the law, were che- 
rished as advocates of a party. Roman 
Catliolic and Protestant universities were 
erected to do battle for their respec- 
tive creeds. Lastly, other sciences had 
their practical utility recognised, in the 
same way as the sciences of law and me- 
diciuf Ii-^id theirs at an earlier period. 
Tin* .i])]jlications of mathematical science 
to the purposes of war and navigation 
had given an impetus to their cultivation: 
these new practical pursuits never pro- 
duced a new faculty, but they lent greater 
miportance to the miscellaneous Acuity 
known as the Faculty of Arts. The 


number of universities founded in Europe 
from the time of the Reformation dow: 
to the French Revolution was consider 
able. They were established in Italj 
France, Germany, in the United Pro 
vinces of Holland, in Scotland, Irelani 
(Dublin), in Spain and Portugal, am 
elsewhere. 

Many events concurred during thi 
period to lower universities in the piihli 
estimation. The extension of elemciitar 
and secondary schools had raised thi 
standard of education among the classe 
which did not receive a university edu 
cation. The invention of printing har 
operated in the same direction. The di 
minished privileges and restricted juris 
diction of universities had brought then 
to he regarded merely as schools of i 
higher order. The increasing mirnbei 
of learned societies raised up a body oJ 
non-academical literati, hostile in inauj 
instances to the academical ; and the 
public, looking only to the transactioiif 
of these societies, forgot that their mem- 
bers were indebted for their training tc 
tlie universities. The presumptuous spirit 
of amateur dabblers in science under- 
valued these institutions ; and, in the 
feverish spirit of innovation whicli occa- 
sioned or accompanied the French Revo- 
lution, they too were denounced. In 
France the old universities liave entirely 
disappeared. In tlie rest of Europe, as 
soon as the storms of the Revolution mitc 
passed over, they revived ; and adapting 
themselves more to the social necessities 
of the age, have in many instances started 
with increased energy on a fresh carter 
of utility. 

The present University system in France 
IS peculiar: the expression “ Royal Uni- 
versity of Fran<^’* is almost equivalent 
:o that of “ national system of education 
.n France.” Tlic governing body is the 
council of public instruction, ot winch 
the minister of public instruction is the 
president. All educational institutions, 
rom elementary schools upwards, arc, 
with half-a-dozen exceptions, under the 
direction of this body. Under the coun- 
fillors are inspectors-gcneral of the uni- 
versity, whose office it is to examine ^ 
;chools and colleges once a year* A 
educational functions discharged by um 
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i rersities in other nations of Europe are 
I vested in twenty-six academies, each of 
i which has a territory of two or more de- 
I partments allotted to it. The twenty-six 
! academies comprise forty-one royal col- 
! leges, and above six hundred professors 
or teachers. At the head of each aca- 
! demy are a rector, two inspectors, and a 
I council: they have the superintendence 
over all the schools in their districts. 
The academy includes the faculties; but 
all the faculties are not organized in 
every academy, and some have none. 
There are six faculties of Roman Catholic 
theology, — at Aix, Bordeaux, Lyon, Paris, 

; houen, Toulouse : and two of Protestant 
! theology, one Lutheran, at Strasbourg, 

' and one Calvinistic, at Montauban, under 
the academy of Toulouse. There .are 
nine faculties of law, — at Aix, Caen, 
Dijon, Grenoble, Paris, Poitiers, Rennes, 
Strasbourg, and Toulouse. There are 
three faculties of medicine, — at Grenoble, 
Paris, and Montpellier, with seventeen 
secondary schools of medicine. And 
there are seven faculties of literature, — 
Paris, Strasbourg, Bordeaux, Toulouse, 
Caen, Dijon, and Besan^on. The faculties 
consisted a variable number of professors, 
one of whom is dean, and a committee of 
whom examine candidates for degrees. 
Tlie students sufficiently advanced to 
^tu(^y the sciences taught hy the faculties 
are iiisi. ucted in royal colleges, and are 
classified according as they reside within 
or without the walls. 

The universities of Great Britain are 
Oxford, Cambridge, Durham, I^i-.don, 
St. And rt w’s, Glasgow, Aberdeen, Edin- 
burgh, Dublin. In Oxford and Cam- 
hi-idge tilt colleges have obtained a com- 
plete prepoLderance over tlio university, 
and the old university (institution is in 
practice changed. So great has been the 
ehange that many people, and even some 
learned judges, have erroneously conceived 
, hese two corporations as composed of a 
■ nnmber of colleges something like a 
eueral government, whereas the uiiiver- 
Slues are distinct lay corporations, which 
confer degrees and hiive various powers: 

are properly boarding hoiisi'S 
Lp - ®^^^™<>syuary foundations, [Col- 
earlies** charter of privileges 
*he univei-sity of Oxford as a corpora- 


tion is said to be the 28th of Henry III., 
and the first charter granted to the uni- 
versity of Cambridge as a corporation is 
said to be the 15th of Henry III. James 
I. in 1503, by diploma dated the 12th of 
March, granted to the universities of 
Oxford and Cambridge the })ower to send 
each two representatives to the House of 
Commons. The Dean and Chapter of 
Durham, by an act of chapter, 28th of 
April, 1831, established ah academical 
institution in Durham in connection with 
the cathedral church, which by an act of 
parliament (2 & 3 Wm. IV.) entitled * An 
Act to enable the Dean and Chapter of 
Durham to appropriate part of the pro- 
perty of their church to the establish- 
ment of a university in connection there- 
with for the advancement of learning, 
was •confirmed and endowed. In 1837 
the university of Durham received a 
royal charter. The university of London 
received its first charter from William 
IV., which Queen Victoria revoked in 
the first year of her reign, and granted a 
new charter the 5th of December, 1837. 
'J3ie history of the establishment of this 
university is given at length in the 
‘ Penny Cyclopicdia,’ Univkrsitv Col- 
lege, London ; and University of 
London. 

As in England and Scotland, the me- 
dical and legal professions are in the 
United States educated principally in dis- 
tinct schools ; and this is the case also in 
a great measure with the students of 
theology. Many of the colleges or uni- 
versities contain only a faculty of arts. 

According to the ‘ American Almanac 
for lvS4{i, there w ere 108 colleges in the 
United States; 29 medical schools, some 
of which are connected w ith colleges or 
universities; 34 theological schools ; and 
9 law schools. Most, if not all, of these 
are incorporated places, and all the col- 
leges grant degrees. But many of these 
colleges arc of very recent date, ill or- 
ganized, and ill endowed. On the whole, 
how'cver, the endowments and character 
of the older colleges in the United States 
are such as show that the higher branches 
of learning and science are zealously pur- 
sued and honourably supported. 

(Savigny, Geschichie des llUmiftchcn 
Ii€cfiL< im Mittdalter • Ackermaun, //t- 
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stitutiones Historice Medicina; Bulseus, 
Historia Universitatis Parisiensis ; Pas- 
quier, Pccherches de la France; Edin- 
burgh Review f June, 1831, art. * English 
Universities' — Oxford Meiners, Ge- 
schichte der Entstehung und Entwicke- 
lung der hohen Schulen nnsers Erdtheilcs; 
Quarterly Journal of Education ; llalbi, 
Ahr^g€ de Geographic; American Al- 
manac for 1846.) 

UNIVERSITY. This word is the 
English form of the Latin univemitas^ 
which is often used by the best Latin 
writers. The adjective * univcrsus * sig- 
nifies the whole of anything, as contrasted 
with its parts : the plural ‘ universi * also 
is often used to express an entire number 
of persons or things, as opposed to indi- 
vidual persons or things. The uses of 
the word universitas may be derived from 
Hie meaning of univcrsus. Universitas is 
used by the Latin writers to express the 
whole of anything, as contrasted with its 
parts : thus Cicero speaks of all mankind 
as • universitas generis humani ; * and he 
proceeds to instance individuals (singuli) 
as the ultimate elements of this universitas. 
It is not necessary to the notion of a uni- 
versitas that all the elements should be 
alike ; * universitas rerum ’ is Cicero’s 
expression for the whole of things — for 
all things viewed as making one whole. 
The word universitas applies either to a 
number of things, or of persons, or of 
rights, viewed as a whole. The Roman 
jurists expressed by the term ‘ universitas 
bonorum’ the whole of a property as 
contrasted with the parts (singuhe res) 
which composed it. Such a universitas 
might be the object of a universal suc- 
cession. [Succession.] 

Rights and duties are properly attached 
to individuals as their subjects : but a 
number of individuals may lie viewed for 
certain legal purposes as one person or as 
a unity. Thus the notion of a number 
of persons forming a juristical person, or 
a universitas, obtained among the Romans, 
and universitas was a general name for 
various associations of individuals, who 
were also indicated by the names of col- 
legia and corpora. The essential cha- 
racter of these universitates of persons, 
viewed as juristical persons, was the 
aftfacity of having md acquiring pro* 


perty. The property, when had or a 
quired, might be applied to any purpoa 
which the nature of the association r 
quired : but it was the capacity of tl 
association to have and acquire, like s 
individual, that was the essential chara 
teristic of the body as a universitas; ar 
the purposes for which the property mig] 
be had or acquired were no more a pa 
of the notion of a universitas, than tl 
purposes for which an individual has c 
acquires property are part of his capacit 
to have or to acquire. 

The universities or corporate bodies ; 
Rome were very numerous. There wei 
corporations of bakers, publicani ( 
farmers of the revenue, of scribae, an 
others. The name was also applied i 
the sense above explained to civitate 
municipia, and respublicae ; and also 1 
the component parts of them, as curiai 
vici, fora, conciliabula, and castella. 

From the Roman words universitai 
collegium, corpus, are derivtd the term 
university, college, and cor[)oratioii ( 
modern languages ; and though thes 
wortls have obtained modified sigiiifica 
tions in modern times, so as not to be in 
differently applicable to the same thing: 
they all agree in retaining the fiuida 
mental signification of the terms, whal 
ever may have been superadiled to thiin 
There is now no university, college, o 
corporation which is not a juristical per 
son in the sense above explained. VVhero 
ever these words are applied to 'nij 
association of jxjrsons not stamped witf 
this mark, it is an abuse of terms. 

Tin? word university, in its modfn 
acceptation, has often been misunderstood 
Its proper meaning is explained in thii 
article ; and the application of the tern 
to a.ssociations of teachers or pupils is ex 
plained in the article Um' ehsitiks 
(.Savigny, Gcschichte des fleiit. h’ew 
Jlechts, ii. 261, &c. : and i. note n.) 

UNLAWFUL ASSEMBLY. [RioT; 


Sedition.] . 

USAGES. [Customs ; pREsrRirTios.j 

USANCE. [Exchange, File OF. J 

USE. A use, at common law, was a 
beneficial interest in land, distinct tro 
the legal property therein. The ongn 
of U8e« is derived by Gilbert J 
Um, 3) from a title under the civil m 
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vhich allows of an usufructuary interest, 
distinct from the ownership of the thing 
itself. He says it was introduced by the 
clergy, who were masters of the civil law, 
and who, “ when they were prohibited 
from taking anything in mortmain, after 
several evasions by purchasing lands of 
thcii own tenants, suftering recoveries, 
purchasing lands round the cliurch and 
making tlieni churchyards by bull fi'om 
the pope, at last invented this way of con- 
veying lands to others to their own use ; 
and this being properly matter of equity, 
It met with a very favourable construc- 
tion from the judge of the Chancery 
court, who was in those days commonly 
a clergyman. Thus this way of settle- 
ment began ; but it more generally pre- 
vailed among all ranks and conditions of 
men by reason of the civil commotions 
between the houses of York and Lancas- 
ter, to secrete the possessions, and to pre- 
serve them to their issue, notwithstanding 
attainders ; and hence began the limita- 
tion of uses with power of revocation.” 
[Mortmain,] But whatever may have 
been the origin of uses, it is certain tliat 
the desire of eti'ecting secret transfers of 
property without resorting to the public 
inodes of conveyance of the common law, 
as well as the desire to dispose of property 
by devise, wliich the common law' did not 
allow, led to an early adoption of the 
system. 

The person who was entitled to the use 
was called the cestui que use. He had no 
means of maintaining his title to the use 
except by the writ of subpoena, whereby 
the person who had the legal estate in the 
laud, the feoftee to uses, >vas bound to 
appear in Cluincery, and was compelled 
to answ er upon oatli as to the contidence 
reposed iu him. 

A use was descendible, according to 
Ihe rules of the common law respecting 
estates of ^ inheritance ; the courts of 
equity having in this case followed the 
aiaxiui that tequilas stquitur haem. It 
also alienable by deed, and devisable 
eiore the statute of wills, the courts of 
equity having favoured liiis method of 
wR- I ^ strictness of the common law, 

♦ r no transfer of land with- 

seisin. But the cestui qua 
had no legal ow nership. The feoliee 


was still complete owner of the land at 
law. He performed the feudal duties, his 
wife had dower, and his estate was subject ■ 
to wardship, relief, &c. He might sell 
Uie lauds, and forfeit them for treason or 
felony. 

The system of uses having been found 
to produce many iuconveiiieiices, notwith- 
standing various statutes which had 
been passed from time to time to modify 
them, it was thought a remedy would be 
found by joining the possession to the 
use, or, as it is usually termed, transfer- 
ring uses into possession. With this view 
the statute of 27 Hen. VI II. c. It), com- 
monly called the Statute of Uses, w^as 
passed, which enacted, that where any 
person or persons stood or were seised, or 
at any time thereafter should happen to be 
seised of any honours or other heredita- 
ments to the use, confidence, or trust of 
any other person or persons, or of any 
body politic, by any iminiier of means 
whatsoever, it should be, tliat in every 
such case all such person and persons, 
and bexiies politic, that hud, or thereafter 
should have, any such use, confidence, or 
trust, in fee simple, fee tail for term of 
life, or for years or otherwise, or any use, 
confidence, or trust, in remainder or re- 
verter, should, from thenceforth, stand 
and be seised, deemed, and adjudged in 
lawful seisin, estate, and possession of, 
and in the same honours and heredita- 
ments with their appurtenances, to all 
intents, constructions,, and purposes in 
the law, and in all such like estates as 
they had or should have in use, trust, or 
confidence of or in the same; and that 
the estate, title, right, and possession that 
was in such person or persons that were 
or thereafter should be seised of any 
lands, tenements, or hereditaments, to the 
use, confidence, or trust of any such per- 
son or persons, or of any boily politic, 
should be from thenceforth clearly deem- 
t‘d and adjudged to be in him or them 
tliat had or should have such use, confid- 
ence, or trust, after such quality, manner, 
form, and condition as they had before in 
or to tile use, confidence, or trust that 
was ill them. 

The statute then provides for the case 
of several persons being jointly seised to 
the use of any of them^ and contains 
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two savings: 1st, To all persons (other 
than persons who were seised or thereaf- 
ter should be seised of any lands, tene- 
ments, or hereditaments, to any use, con- 
fidence or trust) all such right, title, entry, 
interest, possession, writs, and action as 
they had or might have had before the 
making of the Act; and 2nd, To all per- 
sons seised to any use, all such former 
rights as they had to their own proper 
use in, or to any manors or hereditaments 
whereof they should be seised to any 
other use. 

Probably the legislature intended by 
this act to put an end to the system of 
uses ; nevertheless, it was soon settled by 
the courts that it had not that effect, but 
that uses might still as formerly be raised, 
upon which the statute would instantly 
operate. However, some modifications 
of the system were introduced. Before 
the statute, a mere agreement for sale, 
without words of inheritance, was suffi- 
cient to pass the e(iuitable fee to the ven- 
dee; but, by the 27 Hon. VIII. c. 16, it 
was enacted that no contract should trans- 
fer the legal estate in the fee, unless it 
were ma<le by deed enrolled. And it was 
resolved by the jtulges that words of in- 
heritance were necessary to pa.ss the fee 
at law. Indeed, no contract importing a 
future conveyance, even though made by 
deed enrolled, and containing words of 
inheritance, would now be held to trans- 
fer the legal estate under the Statute of 
Uses, though it would entitle the vendee 
in equity to call for a regular conveyance. 
A further modification of the system of 
uses was introduced by the seventh sec- 
tion of the Statute of Frauds (29 Car. 
II. c. .S), which required that all declara- 
tions of trusts or confidences of lands, 
tenements, or hereditaments ( which might 
formerly have been created by parol), 
should he manifested and proved by 
writing, signed by the party by w hom it 
is d»*clared. [Statute of Frauos.] 

In order to raise a use which the sta- 
tute w'ill turn into a possession, it is ne- 
cessary that there .should he, 1st, one jxt- 
son seised to the use of another, in esse; 
2nd, a in esse, limited in possession, 
reversion, or renjainder. The use may be 
cither exjiress, as where lauds are convey- 
ed to A itud his heirs in trust for B and j 


his heirs, or in confidence that he am 
they shall take the profits, or where 
vendee, for a valuable consideration, cor 
veys by bargain and sale enrolled, in hot 
which cases the legal estate vests in th 
grantee or bargainee by the statute ; or i 
may be impliedy as where a feoffment i 
made without consideration or declari 
tion of the use, in which case the ns 
results, and the estate returns to tli 
grantor. It was settled by the courts c 
law that the statute could not operai 
except upon an estate of freehold, an 
that therefore copyhold and leasehol 
estates are not affected by it. A term c 
years may of course be created out of 
freehold estate by way of use, but w'h(! 
once subsisting cannot be conveyed t 
uses. 1 f, therefore, a term were assigne 
to A to the use of B, the legal estal 
w'ould remain in A, who however woul 
be considered in equity as a trustee for 1 

By the operation of the Statute ( 
Uses, a man may, through the medium ( 
a feoffee or releasee, make a conveyanc 
to his wife, wdiich he could not do at con; 
mon law (Idtt., s. 168; Co. Litt., 112 a. 
In like manner a married woman, haviii; 
a power to limit a use, may appoint t 
her husband. 

At common law a man could not liml 
a remainder to himself, nor could he liini 
it to his heirs so as to make them take a 
purchasers, without departing with ti* 
whole fee simple out of his pei’son (Dyer 
15r, a, fol. 24; Co. Litt., 22 b.), but ht 
may do so by means of a conveyance ope- 
rating under the Statute of Uses. 

On the system of uses and the StaWU 
of Uses has been founded the system o 
conveying property in land, and making 
settlements of landed property in land 
which is now in use in Ihiglatid ; a sys- 
tem composed of numerous artificial rulcf 
and deductions, but, on tlie whole, well 
adapted to secure the iiuinerous purpost’S 
which the owner of land in fee simF 
wishes to accomplish in disposing of 
property. , 

It is a rule of the common law tna 
joint tenants cannot take at different pj 
riods. (1 Co., BH), b. 2.) Agoio> by* 
rules a fee could not be limited 
fee ; a freehold could not be 
mcnce in future, and an estate could 
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be made to cease by matter ex post factor \ scholars in universities ; for repair of 
so as to let in another limitation bclbre bridges, ports, havens, causeways, 
the expiration of the former. [Remain- churches, sea-banks, and highways; for 
DEin] But limitations of the above kinds education and preferment of orphans ; for 
may be made to take effect under the Sta- or towards the relief, stock, or mainte- 
tiite of Uses. Such limitations are called nance of houses of correction ; for marri- 
shijting or secondary and springing uses; age of poor maids ; for supportation, aid, 
and future or contingent uses. and help of young tradesmen, handicrafts- 

As the Statute of Uses was made pre- men, and persons decayed ; and for relief 
viously to the Statute of W ills (32 & 34 or redemption of prisoners and captives. 
Hen. VII I. )> questioned whe- and for aid or ease of any poor inhabit- 

thcr the Statute of Uses can be held to ants concerning payment of fifteens, 
apply to wills; but as, before the statute, setting out of soldiers, and other taxes.*' 
devises of the use were permitted, so. The term ‘ Charitable use ’ is applicable 
since the statute, the courts have uniformly only to gifts for what are called public 
held that, where a devise is made to a charities, the objects of which are not 
use, the intention of the testator must be particular individuals, but a class or the 
taken to be that the devisee of the use public in general, 
should have the legal estate. If lands, tenements, rents, goods, or 

By a construction of the Statute of chattels were given, secured, or appointed 
Uses, adopted soon after it was passed, it for or tow'ards any of the following pur- 
w as settled that a use could not be limited poses : for the maintenance of a priest or 
on a use ; that is, that the statute would other man to pray for the soul of any 
operate on the first declaration of use dead man in such a church or elsewhere 
only : so that if, by bargain and sale, a to have or maintain perpetual obits, 
use in lands were limited to A and his lamps, torches, &c., to be used at certain 
heirs in trust or to the use of B and his times to help to save the souls of men out 
heirs, the Statute w ould vest the legal of purgatory, — these or the like purposes 
estate in A without adverting to the use arc declared to be Superstitious Uses by 
declared in favour of B. The Court of 1st Edward VI. c. 14. There is no statute 
Chancery availed itself of this construe- making superstitious uses void generally, 
tion to revive Uses under the name but it is now an established rule of law 
uf Tit -N ; and it was determined. that A that gifts for superstitious uses generally 
was, in tlie case alK)ve mentioned, a trus- are void, and many gifts have by the 
tee for B of the beneficial interest in the courts been declared to be for supersti- 
laiid. tious uses which are not such in the or- 

The subject of this article is briefly dinary acceptation of the term, but are 
treated in Sanders, “On Uses and Trusts;” either expressly prohibited by the law or 
and in Gilbert, “ On Uses,” by Sugden. contrary to its policy. A change in the 
USKS, CHARITABLE ilND SU- doctrine of superstitious uses has been 
PKRSTITIOUS. Th ; term ‘ Charitable made by the 2 & 3 Wm. IV. c. 115, 
lise’ has a very extensive legal meaning, w'hich puts persons professing the Roman 
J^nd includes dispositions of property Catholic religion upon the same footing, 
which are not in ordinary language de- with respect to their schools, places for 
scribed as charitable, but which are so religious worship, education and chari- 
<JaUed with reference to the purposes enu- table purposes, as Protestant dissent^s ; 
“aerated in the statute 43 Eliz. c. 4, or w ith respect to whom the doctrine of the 
such as are considered analogous to them, court is, that it will administer a fund to 
^ hat statute enacted that the Coinmis- maintidii a society of Protestant dissenters 
sioners thereby empowered should inquire promoting no doctrine contrary to law, 
to the lands, &c. given by well-dis- though at variance with that of the Es- 
Posed people “ for relief of aged, impotent, tablished Church. The 2 Sc 3 Wm. 
poor people ; for maintenance of sick IV. c. 115, is retrospective. (2 M. and 
maimed soldiers and manners ; K., 225.') Though it is now lawful to 
^l8 of learning, free-schools, and ! give money by will for Roman Catholic 
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Bchools or for promoting the Roman if disapproved by us : but we make hi® 
Catholic religion, it is not lawful to give charitable in our way and on our prin. 
money for prayers and masses for the soul ^iples. If once we discover in him ^any 
of a testator. charitable intention, that is supposed to 

The Court of Chancery has a general be so liberal as to take in objects not 
V jurisdiction over property given for chari- only not within his intention, but wholly 
» table purposes, and the regular mode in adverse to it.” (Sir William Grant, 7 
which matters relating to charities are Ves., 495.) If the superstitious use be 
brought before it, is by information one which the court considers charitable 
by the attorney-general on behalf of the the fund goes to the king to be disposed 
crown. of to such charitable uses as he shall di- 

I The Court of Chancery adopts a very rect by sign*manual : if the use be not 
liberal construction of gifts for charitable charitable, the gift is merely void, and 
purposes ; and there are numerous cases the property will go to the donor’s repre- 
of gifts for objects not within the letter of sentative. (2 M. and K., r-84.) . 
the statute of Elizabeth which have been The regular mode of proceeding in 
Considered to be within the equitable cases of abuse of charitable funds is by 
meaning of the word charity as under- way of information in the tianie of the 
stood in that court, and have been ad- attorney-general on behalf of the crown, 
aainistered accordingly. And when a In informations w ith respect to charities 
gift is made for charity generally, with- the Court of Chancery always requires a 
out any purpose specified, if the gift be to person to be joined with the attorney- 
trustees, the court will order a scheme to general, who is styled the relator, and is 
be prepared for the direction of the trus- answerable for the conduct and costs of 
tees in the administration of the trust; the suit. The crown never pays co.sts, 
and where the declared object is charity, and therefore, in order to ])i*oteet the de- 
but no trust has been created, the crown fendants, there must be a relator who will 
by sign manual disposes of the property, have to pay the costs, if the suit should 
and declares the particular charitable appear to have been iniju'operly insti- 
purposes to which it is to be applied, tuted. 

Where the particular objects which the The above-mentioned Art of the 4.'ird 
donor had iu view fail, either wholly or of Kliz. empowered the Court of Cban- 
in part, the court adopts what is called eery to issue commissions to inquire into 
the principle of ty-pres, that is, it directs j the abuse or niisaj)plication of property 
the property to he applied to worthy ob- ! given for charitable purposes ; but the 
jects in its judgment most nearly reseni- proceedings under this act were fouud so 
bling those which have failed, or when unsatisfactory that they gradually fill ' 
more than one charity has been named into disuse, and recoursi? wa.s afgaiu 1yd 
by the donor, to such of the others as are | to the original method of procedure by 
Itill subsisting. When the revenue of 1 information. 

the property increases from any cause. By the 52 Geo. III. c. 101, coinnionly 
the increase goes to the charity, if it ap- ; called Sir Samuel Komilly’s Act, the 
pear to have been the intention of the legislature provided a suiuinary remedy 
aonor that the whole Should be disposed in exses of abuses of charitable trusts, or 
offor the benefit of the charity. S«*veral where the aid of the Court of Chancery 
dimcult questions have ari.sen as to the i was required for the administration ol 
disj^sition of increased funds. * them. Tlie act empowered any two or 

When property is given to a super- ' more persons to present a petition to a 
ftitious use, or for a charitable purpose court of equity praying the requisite 
which cannot legally be executed, the relief, which the court might thereupon 
court of chancery will apply it to some grant in a summary manner. ^ , 

O^ercha.ity. << Whenever a testator is By the .59 Geo, III. c, 91, 
di^POBod to be charitable in his own way by the 2 Win. IV. c. 67, the 
auQ upon his o^ni principles, we are not general was empowered to institute as 
content widi disappomtlng his mtentioD, 1 by informatiou without a relator, upo 
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five or more of the commissioners of 
charities thereby appointed certifying 
that the case was one which required the 
interference of the court. [Schools, 
Endowed.] 

The jurisdiction of the Court of Chan- 
»ery over property given to charity must 
3 e distinguished from the authority fre- 
jueiitly exercised by the lord chancellor 
)r lord keeper as visitor of charities. 
Dliarities are either under the manage- 
ment of individual trustees, or are esta- 
blished by charter as eleemosynary cor- 
porations. On the institution of a corpo- 
rate charity, a visitorial jurisdiction 
jrises to the founder and his heirs, 
whether he be the king or a private per- 
jon, or to those whom the founder has 
ippointed ft)r that purpose ; and the office 
)^ visitor is to tletermiue the differences 
)f the members of the society, and to 
aiperintend generally the government of 
:lje body, in accordance with the statutes 
irigiually proiKJunded by the founder. 
With this visitorial power the Court of 
Cliaiicery has nothing to do: it only 
takes cognizance of the administration of 
the i)roperty. When the charity is of 
royal foundation, the visitorial power of 
the king is exercised by the lord chau- 
.•ellor as his represenUitive ; and even 
'vluTc the Ibundei- of the charity was a 
private jK'rsoii, if he lias made uo ap- 
wihtnieiit of a visitor, and if Jiis lieir Ciui- 
lot be discovered, or has lK*eome lunatic, 
hi' visitorial power results to the crown, 
ind, as in the case of royal foundations, 
s exercised by the lord chancellor. The 
tnode of application to the visitorial in 
these cases is by petition addressed to the 
Grreat Seal. 

Certain restrictions have been put n]>ou 
Ihe pwer of making gifts of property to 
'haritable uses by the Dtli of Ceo. U. c, 
^6. The q & 10 Viet. c. passed 
18, 1840, places Jews asi to clm- 
Jdable purposes ou the same footing as 
1 rotestant dissenters. [CoLLEe;K-, Mor'D- 
Schools, Endowed.] 
,^?UCAM^1(). Gains [ti. 40 - 4 J) states 
hat if a lies Mancipi v/as transferred by 
are tradition, witliout the forms of Man- 
^ipatio or in Jure Cessio, the original 
retained the Quiritarian owner- 
aud vhe person to ifhom the thing 


was transferred had only the right to the 
enjoyment of the thing until by posses- 
sion he had acquired the ownership (pos- 
sidendo usucapiat). For the effect of 
such enjoyment was to give him the same 
rights with respect to the thing as if it 
had been transferred in due legal form. 
In the case of moveables the Twelve 
Tables fixed one year as the term of Usu- 
capio ; in the case of land (fundus) and 
houses, two years. The actiuisition of 
the Quiritarian ownership of a thing by 
enjoyment of it under the circumstances 
above stated for these several periods was 
called Usiicapio. 

Gains states that there might also be 
Usucapio in the case both of things Man- 
cipi and things Nec Mancipi which had 
been transferred by bare tradition from 
a person who was not the owner, provided 
the transferree received them in good 
faith (bona fide), or, in other words, be- 
lieved that he received them from the 
owner. It seems probable that this rule 
of law was established by analogy to the 
rule of the Twelve Tables as to Kes Man- 
cipi which had been transferred by defec- 
tive modes of conveyance. But the 
Twelve Tables may have fixed only the 
time of Usucapio ; the origin of Usucapio 
may be anterior to the Twelve Tables. 

When Gains wrote (intlie second cen- 
tury of our ffira), Usucapio had become 
a regular mode of acquiring ownership ; 
for property of all kinds might be so ac- 
quired which had been received by tra- 
dition and boiui fide from a person who 
was not the owner. The case of things 
stolen (by the law of the Twelve Tables), 
aiid a thing the possession of which had 
been acquired by violence (vis\ was an 
exception (by the Lex Julia et Plautia), 
for even if received buna fide by a pur- 
chaser, they could never become the pro- 
perty of the receiver by Usucapio. The 
Res "Mancipi of women also, who were ia 
the tutela of their agnati, could not be 
objects of Usucapio unless they Imd been 
received from her by traditio with the 
proper consent (auctoritas) of her tutor ; 
and the hereffitas of a woman who was 
ill tutela Icgitima could not be ^ object 
of Usucapio. (Gaius ii. 47 ; Cicero, Ad 
Attic, i. 5.) As laud (fundus) could not, 
according to the best opinion, be an object 
3k2 
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of furtum, a bona fide purchaser of land 
from a man who was not the owner, and 
knew he was not the owner, might ac- 
quire the property of it by Usuoapio, pro- 
vided the seller had not acquired the pos- 
session by violence, but had either taken 
possession of land which was vacant 
through the carelessness of the owner, or 
from the owner dying without a succes- 
sor, or having been long absent. 

Besides individual objects of property, 
Usucapio could exist in the case of servi- 
tutcs (easements), and marriage, and in 
the case of an hereditas. Originally such 
servitutes as followed the rule of law 
as to lies Mancipi could only be trans- 
ferred like Kes Mancipi ; and therefore 
Usucapio could only apply to such servi- 
tutes. But by analogy to Kes Mancipi, 
they could be acquired by bare contract, 
to which Usucapio w’as superadded; and 
when Manci patio at a later period was 
replaced by bare tradition, they could be 
acquired by contract simply. In the case 
of marriage, when there was no co-einp- 
tio, the woman might come into the power 
of her husband by virtue of uninter- 
rupted cohabitation of one year ; and she 
was then said to become a part of his Fa- 
milia by Usucapio founded on a years 
possession. (Gains, i. 111.) In the case 
of the Hereditas, when the testator had 
not disposed of his property by the neces- 
sary forms of the Mancipatio and Nun- 
cupatio, the i)erson who was named heres 
in the will could only acquire his legal 
title as such by Usucapio. 

These various instances will show the 
original notion of Usucapio. It was a 
legal effect given to bona fide possession 
and uninterrupted enjoyment for a fixed 
time, by which defects in the transfer of 
a thing were made good : it was not ori- 
ginally a mode of acquisition. It w’as 
founded on a title good in substance but 
defective iu form; and this defect was 
supplied hy the proper period of enjoy- 
ment (usus). When this usus had con- 
tinued for the legal time it gave its auc- 
toritas (as the Romans expressed it), its 
efficiency and completeness to what was 
in its origin incomplete, and the phrase 
Usus Auctoritas was older than ffie ex- 
pression Usucapio, which was afterwar.d8 
the ordinary term. But Usus by itself 


never signified Usucapio ; for Usus alone 
could not give a title to the ownership ol 
a thing. In the case of public laud the 
possessor had the usus, but this was all 
that he could be ehtitled to as possessor 
Such usus could not from the nature ol 
the case have an auctoritas, for the pos- 
sessor did not occupy the public land as j 
bona fide purchaser. A man might alsc 
have the usus of private land withom 
having a title to anything further: ii, 
which case also the usus could never have 
an auctoritas. 

In the Roman law, as known to us ii: 
the Digest, Usucapio appears as a inode 
of acquisition which must have beer 
owing to the circumstance of Mancipatie 
going out of use : for bare tradition ii; 
all cases, followed by the proper usus 
gave complete ownership. Finally, when 
the difference between lies Maueipi and 
Nec Mancipi w’as abolished, Usucapio in 
its original sense ceased. But as in tht 
time of Gains we find Usucapio appli- 
cable to the case of things Nec Mancipi, 
which a person had possessed bona fide, 
this rule of law still continued, and va- 
rious limitations were in course of time 
established as to the mode of acquiring 
the ownership of a thing hy the enjoy- 
ment of it. Thus Justinian, in his ‘In- 
stitutes’ (ii. tit. C), after reciting the ()ld 
law, refers to one of his Constitutions 
(Cod. 7, tit. 31), by which the ownership 
of moveables might be acquired by use 
(usucapiaiitur), provided there was a 
bona fide possession (justa causa posses- 
sionis praecedente) for three yeais, and 
that of immoveable things hy the “longi 
temporis possessio,” which he explain;; 
to be ten years “ inter praesenhes,” and 
twenty years “ inter absentes and tne 
Constitution applied to the whole empire. 
Usucapio is defined in the ‘ Digest ’ (4h 
tit. 3, s. 3) to be the “ addition of owner- 
ship by the uninterrupted possession for a 
time fixed by law.” As it was the addi- 
tion of ownership, something is here im- 
plied to which this addition was to he 
made ; and this something was a bona fide 
possession, that is, a possession obtained 
in a legal way, so that the possessor nc- 
lieved himself to be owner. To render 
possession effectual, it must be uninter- 
rupted legal possession. An interrupoo 
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of possession was called Usurpatio. If the ' 
possession commenced bona fide, it was 
not interrupted in the person of the pos- 
sessor’s successor, but it was continued. 
The Romans did not^.use the term Prae- 
scriptio simply to express the title by 
Ususcapio obtained under the legislation 
of Justinian; but the expression was 
‘longi temporis praescriptio.” There 
rt^as also an extraordinary praiseriptio, or 
title by possession, of thirty or forty years, 
which was allowed in certain cases in 
which ftie general conditions of praescrip- 
tion had been complied with, but which 
for certain other reasons were excluded 
from the shorter praescription. There 
was also the praescription of time imme- 
morial. 

The Prescription of the English law 
is not exactly the Prescription of the Ro- 
man law. The Statutes of Limitation 
bear a nearer resemblance to the Pre- 
scription of the compilations of Jus- 
tinian, but there are differences here 
also : Roman Prescription gave a title to 
tlie things ; the Statutes of Limitation 
bar the claims of persons who have 
been out of possession for certain de- 
fined periods. The Scotch Prescription 
has a nearer resemblance to the Prae- 
Rcriptio longi temporis of the Roman 
law. — [ PuKscRiPTioN ; Statutes of 
Limitation.] 

The subject of Usucapio admits and 
requires a much more complete exposi- 
tion. I'he reader may refer to the follow- 
ing Wv/’ks: — Eugelbach, die I'Sii- 

capiun zur zeit der zirolf Tajehu Mar- 
burg, 1828; Miihlenbrueh, Doctrina 
Pandectarum ; Maekeldey* Lehrbuch det> 
Ilentigrn livm. Jiechls, where numerous 
autliorities are referred to. 

USUFRUCTUS, or USUSFRUCTUS, 
and USUS, belonged to the class of Ser- 
vitutes Personarum cr Personales among 
the Romans. Ususfructus is defined 
{Dig. 7, tit. 1, s. 1) to be “the right to 
wse and take the fruits (fruendi) of whai 
belongs to another without impairing iti 
substance.” Usus is defined {Dig. 7 
tit- s. 1, 2) to be the right “ to use, bu' 
not to take the fruits (^frui).” 

T'ke objects of ususfructus might be lan^ 
(fundus), houses (aides), slaves, beasts o* 
burden, and other things. He who was 


ntitled to Ususfructus was called Usu- 
Vuctuarius, or Fructuarius. A riglit to a 
Jsusfructus might be given to a person 
^y testament, or it might be established 
>y contract. 

Generally, it may he stated that all the 
fructus,” or produce of a thing that ac- 
rued during the time of enjoyment, 
lelonged to the Fructuarius ; hut his title 
;o fructus was not conJplete till lie had 
:aken them, and it w\as a general rule that 
ny “fructus” which had not been got 
n or taken at the time when the Uslis- 
ructus ceased, did not belong to him. 
The law as to things that yield an increase, 
such as fruit-trees and animals, did not 
present many difficult questions. As to 
houses and lauds, the questions were 
sometimes more difficult. The Fructu- 
arius was entitled to the rents and profits 
of houses during his time of enjoyment, 
and he was bound at least to keep them 
in sufficient repair, but probably not to 
rebuild them, if tliey w’ere in a ruinous 
condition. He "was bound to cultivate 
and in a proper Imsbaudlike manner. lie 
could work existing mines and quarries 
for his benefit, and he could also open 
new mines and work them. Generally 
his right of enjoyment consisted in using 
the thing so as not to damage the sub- 
stance (salva rerum substantia ; Ulpian, 
Dig. 7, lit. 1, s. 1). The fructuarius 
could maintain his rights to the ususfruc- 
tus by actions and interdicts. The period 
of ususfructus might either be for a fixed 
time or for the life of the fructuarius. At 
the termination of the period of enjoy- 
ment, the thing was to be given up to the 
owner, who could generally require secu- 
rity for its being properly used and given 
lip ill proper condition. 

The usus of a thing, as already ex- 
plained, was a right to the enjoyment of a 
thing, but not to the produce or profits of 
it. Yet in some cases the usus of a thing 
implied a right to a certain amount of 
produce. Thus tlie usus of cattle implied 
that the usuarius was entitled to a mode- 
rate allowance of milk ; and a man who 
had the usus of an estate could take wood 
for his daily use, and could enjoy t^e 
fruits of the orchard and other things in 
moderation. If a man had the usus of 
oxen, he could employ them for all puP- 
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poses for which oxen are properly used. 
The duties of the usuarius resembled 
those of the fructuarius. 

The rules of law which related to the 
Ususfructus and Usiis were numerous. 
Many of them are collected in the JJigeit, 
lib. 7 ;• see also ‘ Fragmenta Vaticaiia/ 
De rjsufrnctu; and Miihlenbruch, l>oc- 
trina Vandectariim. 

The Roman Servitutes Personarum 
were mere personal rights, which a 
man had as being a particular person. 
The rights which a man might have upon 
the land of another in respect of land of 
his own, were the Servitutes Praediorum 
or rerum : the land itself may here be 
viewed as the subject to which the rights 
were attached, and the person who posses- 
sed the land had with it the rights which 
were attached to the land. The Easements 
of the English law coni[)rehend rights of 
way, and the like, which a man has on or 
over the property of another in respect 
of being the owner or occupier of laud 
to which such rights are attached, or 
by virtue of a grant. 

USURPATION. [UsircAPio.] 

USURY. This word comes from the 
Latin Usura, or as it is more frequently 
used, Usura; in the plural number. The 
Latin word signifies money paid for the 
use of money lent. The old word in use 
in England to signify what we now call 
interest, seems to have been Usury. But 
usury now means taking more interest 
for the loan of money than the law allows. 
A good deal on the subject of usury is 
contained in the arguments and judg- 
ments in the case of the Earl of Chester- 
field and othei’S v. Sir Abraham Jaiinscu 
(2Vez., 125). 

Interest is money which is paid for the 
use of other money, called principal. Tlie 
general practice is this : the borrower 
agrees to pay a fixed sum yearly, half- 
yearly, or quarterly, for each 1 (>()/. lent, 
until the money lent is returned. When 
this is not the case, and when the money 
paid for the loan depends upon the success 
of an undertaking, or any casualty not 
connected with the duration of life, it is 
called a dividend : when the money and 
its interest are to be returned by yearly 
instalments, and paid off in a certain 
fixed number of years, it is called an j 


annuitu certain; but when the payme: 
is to depend upon the life of any pers( 
or persons, it is called a life-annuit 
[Annuity.] But by whatever name tl 
proceeds of money may be called, tl 
rules of calculation are the same in evei 
case except that of a life-contingency. 

The amount of money which persoi 
are willing to pay for the temporary ui 
of money depends upon a variety of ci 
curastances. When profits are high, tl 
rate of interest will also be high. Whe 
on the contrary, money capital is abiini 
ant in proportion to the calls for it, tl 
competition of those persons who posse 
money, and who derive an income fro; 
it, will lower the rate of intere st in tl 
money-market. Tliey will lend monc 
at a low rate of interest to traders, wl 
again will meet each other in competitk 
in their various ocenpalions, and must 1 
content with such a rate of profit as wi 
repay the low rate of interest for whic 
they have bargained, together vath sue 
a coinpensatioii for their risk, skill, au 
trouble in its management as the degri 
of competition at the time will allow. ] 
some new channel for the emplo} ment ( 
money should be opened whieh holds oi 
the promise of higher profits, a eouip( 
tition among borrowers will ensue, th 
effect of which will be to raise the rate c 
interest until it assumes its due propoi 
tion to the rate of profits ; and as tiicr 
never can, generally speaking, be tW' 
rates of profits at the same time (at b at' 
for any long period), in the same inaikH 
the effect of the additional call for capita 
to .supply the partial demand tliat has bw 
supposed, will be to raise profits and iiitc 
rest generally. An increase of money ca 
pital, either absolutely or relatively to 
means for its employment, vill obvioiisl; 
have the contrary effect of lowering it 
value in use, that is, reducing the rate o 
interest and profits. 

It would he diflicMit to imagine ar] 
circumstances relating to the loan o 
money, which must not resolve iheinsclve 
into the conditions here proposed ; and i 
is therefore difficult to see wherein con 
.sists tlie wisdom of governments in limit 
iug the rate of interest ; and yet the fac 
of such limitation has usually been th( 
rule, and the absence of restriction as tc 



USURY. 


USURY. 


[ 871 3 


;he rate of interest the exception. The 
jircumstance of tlie laws which regulate 
aid limit the rate of interest in this 
country having been made by those who 
[rere among the class of borrowers rather 
to that of lenders, may perhaps afford 
;ome explanation of the views of the 
legislature in putting restrictions on the 
trade in money. That these restrictions 
however were, and so far as they exist 
still are, unfavourable both to lenders and 
borrowers, and more unfavourable to the 
borrowers than the lenders, may easily 
be demonstrated. In the year 1 787 Mr. 
Bentham wrote his * Defence of Usury,* 
and showed, in a manner which one 
\yould have thought adapted to produce 
general conviction, the mischief of such 
restrictions so far as the law was ope- 
rative, and the inefficacy of the law to 
prevent altogether what are denominated 
usurious transactions. But the minds of 
men are slow in surrendering a prejudice 
or a false judgment to the attacks of true 
principles ; and for many years the efforts 
of Mr. Bentham and others remained 
fruitless. The system of restriction has 
however of late been modified in some 
important particulars, so that within cer- 
tain limits, as regards time, the rate of 
interest among the mercantile classes may 
now be said to depend upon what may 
be considered the market value of money, 
which is thus allowed to bear its due pro- 
pv'rtion to the our’'ent and usual • rate of 
prohts, A statute passed in 1545 limited 
the rate of interest to 10 per cent, j^r 
annum; in 1G24 the rate was lowerecf to 
8 per cent., in lOGO to G per cent., and by 
the statute 12 Anne, st. 2, c. IG (1713), it 
was further reduced to .5 per cent., beyond 
which rate, with the recent exception 
above referred to, it has been illegal to 
charge since that time, under the penalty 
cf forfeiting for every offence three times 
the amount of the money lent. 

During the late war, when the rate of 
profit was high and when the government 
often borrowed enormous sums, the system 
of restriction was not adhered to in the 
o^otiation of its loans, the interest upon 
^'hich was necessarily regulated by the 
*oarket value of money ; and at all times 
tiecessitous borrowers and those who have 
doubtful or insufficient securi ty to offer to 


lenders have always found means to evade 
the statute by granting annuities [Annui- 
ties] and by other means. Except for 
one or two almost momentary occasions 
of commercial difficulty or panic, the 
market rate of interest in this country has 
not been higher, since the peace in 1815, 
than the legal rate. 

The law does not recognise the charge 
of interest upon interest, or, as it is call^, 
compound interest; and yet it is only 
equitable that where money which is due 
for interest is not settled, it should be 
considered a fresh loan, for the use of 
which interest should be paid. This how- 
ever is a rule so easily evaded by the 
borrower granting a further acknowledg- 
ment of the interest as though it were prin- 
cipal, that it does not amount to a practical 
hardship: such new contract, in fact, 
changes the interest already due into a 
principal sum. The law also recognises 
rests in mercantile and banking accounts, 
in which interest is charged upon a former 
ascertained balance. Such balance may, 
and in fact often does, include interest 
already due ; and thus the creditor really 
receives interest upon interest, or com- 
pound interest. 

Debts do not always carry even simple 
interest from the time when tlie money 
becomes due to the creditor : in such case 
payment of interest is rather the excep- 
tion than the rule. Unless the debt be 
such a debt as ca.rries interest by the cus- 
tom of merchants or traders, or unless 
there is an express agreement to such 
effect between the parties, or unless such 
agreement can be inferred from their 
course of dealing, or unless there are some 
very special circumstances, debts do not 
carry interest from the time when due. 
Bui now, by 3 & 4 Will. IV. c, 42, a 
jury may, if they think fit, upon all debts 
or sums certain, allow interest to the 
creditor, at a rate not exceeding the cur- 
rent rate of interest, from the time when 
such debts or sums were payable, if pay- 
able by virtue of a written instrument at 
a certain time ; or if payable otherwise, 
then from the time of a demand of pay- 
ment in writing, so as such demand give 
notice that interest will be claimed from 
the date of such demand. This statute 
also empowers juries to give damages, in 
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the nature of interest, in respect of the 
detention or appropriation of goods, liy 
1 & 2 Viet c. Ill), all judgment-debts 
are to carry interest at the rate of 4 per 
cent, per ann. from the time of entering 
up the judgment. As to interest of 
money lent on ships or their cargo, see 
Bottojiuy, and on legacies, see Legacy. 

The relaxation above mentioned as 
having been made as to the rate of interest 
formed part of the arrangement made in 
1833, at the renewal of the charter of tlie 
Bank of England. (3 & 4 Wm. IV. c. 08.) 
It consisted in excepting from the opera- 
tion of the statute all bills of exchange 
and promissory notes nof having more 
than three months to run previous to 
their maturity ; these might be discounted 
at any rate of interest agreed upon with 
the holder. More recently, by the act 
1 Victoria, c. 80 (July, 1837), this relaxa- 
tion was extended to all such mercantile 
instruments which have not twelve 
months to run before they are due. 

USUS. [USUFRUCTUS.] 

V. 

VAGRANT This terra, which simply 
denotes “ a wandering person,” is derived 
from the Latin vayor. It was probably 
introduced into our law language from 
the Norman French ; for the phrase 
gerantzde lieu en lieu currants per paiis/* 
occurs ill our early statutes in the sense 
in which the word “vagrant” is used in 
common language’ at the present day. 
(Stat. Rich. 11. c. 5.) The persons to 
whom it is applied in ancient documents 
are usually classed wuth “faitours” (a 
word of doubtful origin, but meaning an 
idle liver or slothful person : Cowell’s 
Interpretrr ; Kel ham’s l)ictio?i’ftrj/\ “tra- 
velyng-inen,” and “ vagabonds.” The 
latter expression, “ vagabundus,” was 
known throughout Eurojie in connection 
with feudal law, and is interpreted to 
mean “ crebro vagans, cui nec certum do- 
micilium, nec constans habitatio est.” 
(Calvini Lexic. Jurid.) It was used in 
this sense in English law as early as the 
reign of Henry II. (Cowel’s Interpreter,^ 
Moaern laws have however given to the 
word “ vagrant ” a much more extended 


meaning, in the application of which tl 
notion of wandering is entirely lost. 

In the course of the transition made I 
the lower classes of society from the coi 
dition of feudal villeins to that of fn 
labourers, vagrancy and mendicity ensut 
from the unsettled state of the poor ; ar 
ill most countries where feuds had pr. 
vailed, severe laws were made to repre 
tlm evils which sprung from this sourc 
In England various statutes and onl 
nances were passed to obviate the incoi 
veniences arising from wandering mend 
caucy. These statutes were very nunieroi 
from the 23 Edward HI. (1349) to tl 
cud of the reign of Henry Vlll. hi 
notwithstanding these laws vagrancy a] 
pears to have greatly increased at tl 
beginning of the reign of Edward VI 
and a severe enactment (I and 2 lulwar 
VI. c. 3) against vagrancy was passed i 
that reign, but it was repealed l)y 3 & 
Edward VI. c. 16. 

About the beginning of the reign ( 
Elizabeth, a description of persons calk- 
rogues first appear in the general class ( 
vagrants. The derivation of this word! 
variously given. Horne Tooke derives 
from a Saxon word signifying “ cloaked, 
or covered. {Diversions of Vurleij, vu 
ii., p. 227.) Webster takes it fror 
another Saxon Avord, and Dr. Johnso 
admits its derivation to be imeerkiir 
Lambard says, “ The word is but a hit 
guest in our law ; for the ancient statute 
call such a one a valiant, strong or sturd; 
bi^gar or vagabond, and it seen*eth to b 
fetched from the Latin ‘rogator,’ ai 
asker or beggar.” {Kirenarchaj hook iv 
chap. 4.) Dalton also says, “ A rogn 
m.ay be so called quia ostiatim rogat. 
{Countrtj Justice^ chap. 83.) It is lit 
lieved that the word does not occur intli 
English language before the middle u 
the sixteenth century ; and if so, it is pro 
bably one of those numerous cant word 
by which, at that period, vagrants, ii 
counterfeiting Egyptians or gipsies, begat 
to designate difi'erent classes of their owi 
“ ungracious rabble,” and of which Ilarn 
son enumerates twenty-three degrees 
(Harrison’s Description of England^ pro 
fixed to Hollinshcd’s LVirowic/es.) 

In the course of the reign of Elizabeu 
the evils of vagrancy increased to » 
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alarming extent; and altliough the ac- 
counts given by historians of the multi- 
tude of vagabonds in England are founded 
upon rude estimates, and are probably 
somewhat exaggerated, there is undoubted 
evidence that the numbers and attitude 
of these persons at that period constituted 
an evil of dangerous magnitude. 

In 1597, after experience had shown 
that temporary expedients and ill-directed 
charity only increased the amount of va- 
grancy, and that severe punishments and 
penalties were wholly ineftectual in pre- 
venting it, the House of Commons ap- 
pointed a committee to whom most of 
the existing laws relating to the condition 
of the poor, as well as certain bills 
for their amendment, were referred. 
(D’Ewes s Journals^ p. 5fil.) This com- 
mittee, of which Sir Francis Bacon was a 
member, and w'hich was composed of all 
the practical men of the House, seems to 
have perceived and to a certain extent 
acted upon the principle that, in order to 
justify severity against vagrancy and 
mendicity, it was necessary to provide 
the means of relieving that destitution 
which was the ready and plausible excuse 
for both. They therefore prepared the 
statute 39 Kliz. c. 3, which for the first 
time organized that machinery for the 
legal relief of the poor, which was a few 
years afterwards completed and made 
perpetual by the stat. 43 Eliz. c. 2. The 
same committee als<) recommended mea- 
sures for encouraging the building of 
“ hospitals, or abiding and working 
houses for the poor, and for improving 
and reforming such as were already in 
t'xistence, but bad be«\n misapplied or 
abused. And at the same time they in- 
roduced a more rational enactment for 
he correction and suppression of fraudu- 
ent vagrancy. (Stat. 39 Eliz. c. 4.) 
Many statutes,” says Sir Edward Coke, 
'2 hst.f 728), “have been made for the 
•anishment of rogues, vagabonds, and 
tardy beggars, but very few to find them 
fork and to enforce them thereunto.” 
he statute 39 Eliz. c. 4, supplied this 
kficiency by providing houses of cor- 
‘cction, with stocks and materials for the 
;®ployment of the inmates, and by en- 
orcing the use of the means thus placed 
the hands of the poor by severe peual- 


ties against the idle. The provisions of 
this statute, with some alterations made 
by the stat. I Jac. I. c. 25, continued in 
force during the 17th century; and, 
when repealed by the stat. 1 2 Anne, stat. 
2, c. 23, still served as the model and 
foundation for future acts. It declared 
that a great variety of persons, w ho are 
described in the act, should be deemed 
rogues, vagabonds, and sturdy beggars. 

The continued unwillingness of magis- 
trates to enforce the statute of Elizabeth, 
notwithstanding a proclamation of James 
I., occasioned the passing of the stat. 7 
Jac. I. c. 5, which compelled the jus- 
tices of every county under heavy penal- 
ties to erect proper houses of correction 
for setting rogues, vagabonds, and other 
idle and wandering persons to w^ork, and 
also required them to meet twice a year 
or oftener, if occasion required, for the 
better execution of the law. 

The law's relating to vagrants continued 
substantially ujKm the footing of the 
statutes of 39 Eliz. and 7 Jac. I. for 
more than a century, until, in 1744, they 
were reconsidered and remodelled by the 
stat. 17 Geo. II. c. 5. This w as the first 
legislative measure which distributed 
vagrants into the three classes of idle 
and dist)rderly persons, rogues and vaga- 
bonds, and incorrigible rogues. vMthough 
this statute is now wholly repealed, it 
continued in force nearly a century, until 
1 822, when a temporary act, stat. 3 Geo. 
IV. c. 40, passed, repealing all former 
laws and re-enacting most of the pro- 
visions of the stat. 17 Geo. II. c. 5, with 
many additions and modifications. The 
provisions of the stat. 3 Geo. I V. c. 40, 
were however entirely superseded by the 
5 Geo. IV. c. 83, which now (1840) con- 
stitutes the law respecting vagrants. This 
act was amended by the I Viet. c. 38 
(1838). The third section of the statute 
Geo. IV. declares what persons are idle and 
disorderly persons, and may he committed 
by a single magistrate to hard labour in 
the house of correction for any time not 
exceeding one month. 

The 4th section of this act declares 
certain classes of persons, which are there 
described, to be ro^es and vagabonds, 
and empowers a single magistrate to 
I commit them to hard labour in the house 
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of correction, for any time not exceeding 
three months. 

The 5th section authorizes a single 
magistrate to commit incorrigible rogues 
to the house of correction until the next 
sessions, during which interval they 
are to be kept to hard labour. The 
loth section of the act authorizes the 
justices at sessions to continue the impri- 
sonment of this class of offenders with 
hard labour for any time not exceeding a 
year, and to order whipping, if they deem 
it to be expedient. Incorrigible rogues 
are defined by the statute. 

The statute, besides the definition of 
the facts and circumstances which are to 
constitute offences in the several classes 
above enumerated, contains various pro- 
visions for the prosecution of vagrants 
and the regulation and disposal of them. 
Thus it is enacted that any person may 
apprehend a vagrant and bring him before 
a magistrate. The persons as well as the 
carriages or luggage of the several de- 
scriptions of vagrants may be searched, 
and money or goods found upon them 
xna}' on their conviction be applied to- 
wards the costs of apprehending them 
and maintaining them in prison. If pro- 
ceedings at the sessions are contemplated, 
either by reason of an appeal against a 
summary conviction or the commitment 
of an incorrigible rogue, the eommittiiig 
magistrate may bind over witnesses to 
prosecute, and the justict?s at sessions may 
order the payment of costs to persons so 
bound. And an appeal is given to the 
next sessions to any person aggrieved by 
an act or determination of any magistrate 
out of sessions concerning the execution 
of the act. 

Although the modem statute is in many 
respects an improvement of the law, it is 
liable to some of the objections which 
were made to the 17 Geo. II. c. 5, and 
to others of a graver character. It is by 
no means exclusively a Vagrant Act, 
though popularly so called; its provi- 
sions extend U) various offences not neces- 
sarily connected with vagrancy, which 
the legislature has placed within the 
sumr.jary jurisdiction of justices of the 
peace. Under the former statute, a single 
magistrate was only intrusted with the 
power of summary commitment for a 


mouth in the case of idle and disorderly 
persons, or to the next sessions in case of 
rogues and vagabonds and incorrigible 
rogues. But, under the recent act, a 
single magistrate has the power of at 
once committing rogues and vagabonds 
to prison with hard labour for three 
mouths. If the offences to he punished 
had been precisely defined by the statute, 
this extensive summary jurisdiction 
might have been less objectionable ; but 
the language of the law is very loose and 
inaccurate. For iiistauce, who are to be 
considered “ suspected persons,” or “ re- 
puted thieves,” or what ia to be taken for 
an “ unlawful purpose,” or “ frequenting 
a street,” in the true legal construction of 
this statute, so as to renilcr the persons 
to whose acts these phrases are applied 
rogues and vagabonds? are often ques- 
tions of doubt and difficulty to practical 
lawyers, and may reasonably occasion 
hesitation and diff erences of opinion even 
among those to whom the final interpre- 
tation of penal laws belongs. This lati- 
tude and vagueness of expression are 
peculiarly dangerous in a law which 
gives large judicial power to unprofes- 
sional persons, who are for the most part 
withdrawn from the control of public 
opinion in the exercise of it ; where the 
subjects and objects of the law are nearly 
connected with local excitements and 
prepossessions ; and where the parties who 
suffer from misdecision are commonly 
the poor and helpless, to whom an appeal 
is wholly inaccessible. g 

VALUE. [Political Economy; 
Price.] 

VASSAL. [Feudal System.] 

VENDOR AND ITJRCHASKR. 
The law of Vendors and Purchasers of 
real estate in England is a subject of 
great extent, which may be said to com- 
prise nearly the v^holc practical applica- 
tion of the law of real property. 

Contracts for the sale and purchase of 
land or other real estate may be entered 
into either privately between the parties, 
or upon a sale by auction. At cointnon 
law, -agreements for the purchase of real 
eshites might be made by parol, but by 
the Statute of Frauds (29 Car. II. c. 3, 
ss. 1, 2, 3, and 4), « All leases, estates, 
interests of freeholds, or terms of yeai’Sr 
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or any uncertain interest of, in, or out of 
any messuages, manors, lands, tenements, 
or hereditaments, made and created by 
livery and seisin only, or by parol only, 
and not put in writing by the parties so 
making or creating the same, or their 
agents thereunto lawfully authorized by 
writing, shall have the effect of leases or 
estates at will, any consideration for 
making any such parol leases or estates not- 
withstanding.” But leases not exceeding 
three years, whereupon the rent reserved 
should amount to two-thirds of the full 
improved value, w^re excepted. The act 
requires the assignment, grant, and sur- 
render of existing interests to be in writ- 
ing, and enacts that “no action shall be 
brought whereby to charge any person 
upon any agreement made upon any con- 
tract or sale of lands, tenements, or here- 
ditaments, or any interest in or concern- 
ing them, unless the agreement upon 
which such action shall be brought, or 
some memorandum or note thereof shall 
be in writing, and signed by the party to 
be charged therewith, or some other per- 
son thereunto by him lawfully authorised.” 
The note or memorandum of agi*eoment re- 
quired by the statute need not be a formal 
document, and any writing, such as a 
letter, or receipt ibr purchase-money, may 
constiii.*e an agreement within the sta- 
tute, provided it contain the terms of the 
agreement within itself, or by reterence 
to another writing; and if the document 
be written by the party, the occurrence 
of his name anywhere in the document is 
a sufficient signing. 

Upon sale • of estates by public auction, 
the highest bidder, upon being deelared 
the purchaser, is considered to have en- 
tered into a contract for purchase accord- 
mg to the particulars and subject to the 
conditions of sale; and the auctioneer, 
■who is for this purpose considered as the 
agent of both vendor and purchaser, is 
thereupon authorized to sign au agree- 
ment of purchase. The writing down 
the purchaser’s name upon any memoran- 
dum of sale at the time of the bidding is a 
sufficient signing. Sales by aucti»>ii of 
lands are within the above-mentioned 
enactments of the Statute of Frauds ; but 
sales before a master under a decree of a 
<5t>urt of equity will be carried into exe- 


cution although the purchaser did not 
subscribe any agreement, for the judg- 
ment of the court in eontiriiiiug the pur- 
chase takes it out of the^stiitute. An auc- 
tion duty of Id. in the 'pound is payable 
upon all sales by auction of any interest 
in freehold, copyhold, or leasehold lands, 
tenements, houses, or hereditaments (27 
Geo. III. c. 3G ; 37 Geo. III. c. 14 ; and 
45 Geo. III. c. 30). The subject of the 
sale and purchase of estates is discussed 
at length in Sugden’s Treatise on the Law 
of Vendors and Purchasers of' Estates. 

VENI'RE FA'CIAS, or Venire, the 
name of a writ addressed to the sheriff or 
other returning officer, coinmaiiding him 
“to cause to come” (venire facias) the 
parties set forth at the place named in the 
writ. The purpose to which the writ has 
been generally applied, and in reference 
tow'hicb it is generally known, is in sum- 
moning juries to serve for the ordinary 
trial of civil causes. 

The form on such occasions now 
charges the sheriff’ to “cause to come 
here forthwith twelve good and lawful 
men of the body of your county, quali- 
fied according to law, and who arc nowise 
of kill either to A B, the plaintiff’, or C D, 
the defendant, to make a certain jury of 
the country bctw’eeii the parties aforesaid 

of a plea of , because as well the 

said defendant as the said plaintiff, be- 
tween wdiom the matter in variance is^ 
have put themselves upon that jury.” 

This writ is sued out, but is not acted 
upon, for the court assumes that the jurors 
have been summoned upon it and have 
failed to appear at 'V\’^estininster, where 
anciently the trial itself took place. At 
the same time another writ issues, by 
which the sheriff’ is commanded to di^ 
train their lands or goods, or have their 
bodies, so as to compel their appearance 
either before the court at a sultsoquent 
day, or before the judges of assize or 
Nisi prius, if they should previously come 
into the county. This is so arranged 
that the judges always do previously come 
into the county, and the jury are sum- 
moned and caused to appear before them. 

(Tidd's Practice ; Stephen On Plead- 
ing; S Geo. IV. s. 50; 3 & 4 Wm. IV. 
c.'67.) [Jury; Venue.] 

VENTRE INSPICIENDO, WRIT 
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1)E. “ When a widow is suspected to 
feign herself with child in order to pro- 
duce a suppositious heir to the estate, the 
heir presumptive may have a writ de 
ventre inspiciendo, to examine whether 
she be with child or not; and, if she be, 
to keep her under proper restraint till 
delivered ; which is entirely conformable 
to the practice of the civil law: but if 
the widow be, upon due examination, 
found not to be pregnant, the presump- 
tive heir shall be admitted to the inherit- 
ance, though he hath to lose it again, on 
the birth of a child within forty weeks 
from the death of a husband.” (Blackstone, 
Comm. i. 456.) The Roman practice is 
explained in the Title of the l)igest (25 
tit. 4) : De inspiciendo ventre enstodien- 
doque partu. I'lie practice originated in 
the joint reigns of Aurelius and Verus, 
In a case in wliich a wife denied her 
pregnancy and the husband maintained 
it. The wife had separated fi’om the 
husband, and probably wished to keep the 
child that might be born, though by law 
it would belong to the husband. If a 
woman alleged that she was left preg- 
nant by her deceased husband, it was her 
duty to announce the fact to those whom 
it concerned, and to inform them that they 
might, if they pleased, send women to 
inspect her (quae ventrem iiispiciant). 
All the proceedings of inspection and of 
watching the w'oman, if she should be 
reported to be with child, are minutely 
prescribed in the Praitor’s Edict. The 
penalty in case of the woman not com- 
plying with the Edict was, that the Prm- 
tor would refuse to the child the Bono- 
rum Possessio. 

The form of the English writ De Ventre 
Inspiciendo is given Co. Eitt. 8 b. It is di- 
rected to the sheriftj and commands him 
to empanel a jury of twelve women to 
search whether she be enseint. If they find 
that she is with child, another writ issues 
which commands that she shall Ikj safely 
kept and duly inspected by the women, 
who must be present at the delivery. 

The use of this writ is an instance in 
which Wiiat is called a proceeding at 
common law is taken from the Roman 
system. The writ is not obsolete, as 
some people suppose ; it has issued within 
the last fifteen years. (Co. Litt. 8 h., and ^ 


N. 44 in Butler’s edition ; Comyns, Di- 
geat. Bastard, C.) 

VENUE (vicinetiun, visncy “ neighbour- 
hood ”). The county in wliich the trial 
of a particular cause takes place is said to 
be the Venue of that cause. The old 
practice in this matter is connected with 
the original functions of the jury, as per- 
sons who were acquainted with the facts in 
issue. [ J URY.] In order then that a proper 
Venire might issue to the sheriff, the 
place in which the action was brought 
was stated in the margin of the declara- 
tion, and on the statement throughout the 
pleadings of any issuable fact a state- 
ment was also made of the place at which 
such fact was alleged to have occurred. 
As to all such facts upon which issue was 
taken, a venire was sued out applying to 
each different place. The sheriff returned 
jurors from that place, and by those 
jurors the facts were decided, so that 
several distinct Venires and trials might 
be necessary to dispose of tlie issues iu one 
action. 

When juries ceased to act on their 
own knowledge, and began to deter- 
mine on the evidence of witnesses, the 
necessity ceased for summoning them 
from the particular part of the county, 
and the practice gradually declined, till 
at last, the form of the Venire still 
continuing the same, two jurors from the 
same hundred only were required for the 
trial of a personal action. By the stat. 
IG & 17 Car. II. c. 8, it was enacted that 
no error sliould be brouglit, because thrre i 
was no right Venue, provided the cause 
was tried by a jury of the proper county 
or place where the action was brouglit. 
After this statute the practice was esfcib- 
lished of trying all the issues by the jury 
of the general Venue in the action. By 
4 Ann. c. 16, it was further enacted that 
“every Venire Facias for the trial of any 
issue shall be awarded of the body of the 
proper county where such issue is tri- 
able that is, from the county at large, 
without reference to the particular hun- 
dred containing the place laid as Venue; 
and such is still the practice. By ® 
general rule of all tlie courts, of Hilary 
Term, 4 Wm. IV., it is ordered, that “In 
future the name of a county shall in all 
cases be stated in the margin of a ae- 
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daration, and shall be taken to be the 
Venue intended by the plaintiff, and no 
Venue shall be stated in the body of the 
declaration, or in any subsequent plead- 
ing/’ 

A distinction was long since estab- 
lished between local (that is, actions re- 
lating to real estate) and transitory (that 
is, actions of debt, contract, for personal 
injuries, &c). In regard to the former, it 
was held that the actual place in which 
the subject-matter was situated must be 
laid as the Venue in the action, and that 
rule still prevails. The reason is said to 
proceed from the circumstance that, un- 
less the action were brought in the actual 
county, the sheriff of the county would 
he unable to give effect to the judgment 
in the action. In transitory actions, on 
the contrary, the subject-matter of them 
being held not to have any fixed place, the 
plaintiff had liberty to bring his action in 
any county in which he pleased. As a 
consequence of which it follows, that 
though the cause of action has occurred 
even out of the kingdom, it is still open 
to the plaintiff to bring his action in the 
courts of this country. The plaintiff’ has 
still this liberty in a transitory action. 
But the courts assert an authority upon 
application made to them of changing the 
Venue. This is done upon its being made 
to appear that great inconvenience would 
arise from trying in the original county, 
because the lx)dy of the evidence lies in 
another, or because from local prejudices a 
fair trial cannot be had, &c. And the same 
authority is exercised even in local 
actions in spite of the technical difficulty 
which has been before referred to. (3 
Blackstone’s Cuni., 294, 384 ; Stephens 
0)1 Vleading^ c. ii., s. 4, v. 1.) 

In criminal trials the Venue is the 
county in which the offence charged was 
actually committed ; before a grand jury 
of that county the indictment must be 
preferred, and before a petty jury the 
trial had. I'he courts however have the 
same discretion as to the power of chang- 
^gthe Venue as in civil cases; and as to 
criminal trials, many exceptions have 
oeen introduced by various statutes. 

VEllDEKEK. IFobest Laavs; 
WOODS AND Forests.] 

VERDICT. [JuBV.) 


VESTRY is the name of that part of a 
parish church where the ecclesiastical 
vestnaents are kept; and inasmuch as 
meetings of parishioners have been usually 
held in this part of the church for paro- 
chial purposes, such meetings, duly con- 
vened, have acquired the name of ves- 
tries ; so that even where a building re- 
mote from the church has been erected 
for parochial meetings, it is usually called 
the vestry-room. When the meeting is 
held in the church, or even in a building 
within the precincts of the churchyard, 
the ecclesiastical courts claim jurisdiction 
over the conduct of the parishioners. 

By the common law all rated inhabit- 
ants of a parish have a right, either pe- 
riodically or when specially convened, to 
meet in vestry for the affairs of the 
parish, and to vote the necessary pecu- 
niary rates. Rut this common law right 
has been modified in many ways. 

1. By custom, which has vested the 
government of some parishes in a select 
and usually a self-elected body of persons, 
probably the successors of individuals to 
whom the parisliioners at some previous 
time delegated the management of their 
parish for a stated period, hut who, by 
the indiff’ereiice and neglect of their con- 
stituents, came to hold permanently the 
powers intrusted to them. The principal 
act for the regulation of these vestries is 
the ,58 Geo. III. c. 69. It requires that 
three days’ notice shall he given of the 
holding a vestry ; that if the incumbent 
of the parish is not present, a chairman 
shall be elected by the meeting, and that 
minutes of its proceedings shall be kept 
and signed by the chairman and such of 
the parishioners present as think fit ; and 
it gives to each inhabitant, provided he 
has paid his rates, one vote, if he is rated 
on a rental under .50/., and, if on a higher 
rental, one vote for every 25/. for which 
he is rated, so that no one liowever shall 
have more than six votes. This act does 
not extend to parishes within the City of 
London or borough of Southwark. 

2. Section 20 of the act 10 Anne, c. 11, 
gives to the commissioners appointed by 
that act (for the purpose of erecting fifty 
new churches in London and its neigh- 
bourhood) power to appoint, under their 
seals, with the consent of the ordinary, a 
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convenient number of sufficient inhabit- 
ants, in eacii parish created under the act, 
to form a select vestry of such parish.'* 
It vests in the majority of such select 
vestry the power to supply vacancies, and 
gives them all the powers of other ves- 
tries. The r)9 Geo. III. c. another 
church-building act passed to explain and 
amend the act of the previous session, 
gives a similar power (§ 30) to the com- 
missioners under those two acts to ap- 
point, with the like consent, a select 
vestry out of the ‘‘ substantial inhabitants 
of the district,” parish, or chapelry, for 
the management of the afl’airs of the 
church, and the election of church or 
chapel wardens, vacancies being supplied 
by the select vestry itself; and the 10th 
section of the act 3 Geo. IV. c. 72, con- 
fines the powei’s of the vestryman to his 
own district with respect to ecclesiastical 
matters, and provides that any deficiency 
(a somewhat vague expression for an Act 
of Parliament) in the select vestry shall 
be supplied as vacancies have heretofore 
been filled up in the vestries of the par- 
ticular parish. Local acts have also 
created vestries. 

3. The 50 Geo. III. c. 12 fSturges 
Bourne’s Act), enables general vestries 
to appoint special vestries, consisting of 
not more than twenty, or fewer than five, 
parishioners to superintend the relief of 
the poor, the overseers of the poor being 
placed under their authority. These spe- 
dal vestries are little more than commit- 
tees of the general vestries, to which they 
are responsible. 

4. A fourth kind of vestry is created by 
1 and 2 VVm, IV. c. (JO (Sir John Hol)- 
house’s Act), The adoption of this act 
is left to the discretion of each particular 
parish; but rural parishes of less than 
800 rated householders are excluded from 
its operation. In order to apply the act 
to any parish, either one-fifth, or else fifty, 
of the rated parishioners must sign a re- 
quisition to the churchwardens to take 
the votes of the parishioners for or against 
its adoption. When the act has been 
adopted iu the manner provided by the 
aci, the parishioners who have been rated 
one year to the relief of the poor meet on 
some ilay in May (21 days’ notice having 
huien previously given on the church- 


doors), and elect out of the resident house* 
holders assessed upon an annual rental 
of not less than ten pounds (or if the pa- 
rish is in the City of London, or contains 
more than 3000 resident householders, 
upon an annual rental of 40Z.) persons as 
vestrymen, in the proportion of twelve 
for every thousand rated householders : 
but the number of vestrymen is never to 
exceed 120. Oiie-third of the vestry goes 
out of office in rotation annually, and 
their places are supplied by the method 
already described. The incumbent of 
the parish is entitled ex-officio to be a 
member of the vestry ; indeed the rector 
of the parish is supposed to be entitled 
to preside at vestries, but by what au- 
thority, other than an implied opinion 
of the ecclesiastical courts, and the pro- 
vision already cited from tljc .58 Geo, 
III. c. (J9, is not clear. This act also 
prescribes that the parish accounts shall 
be open to the inspection of all the 
parishioners; and that on the day of 
electing vestrymen the rate-payers shall 
elect, out of persons with the same quali- 
fication as is necessary for vestrymen, five 
auditors of the accounts, who shall not be 
members of the vestry, or concerned iu 
any contract with the parish. These are 
to audit the accounts every half-year, and 
an abstract of the accounts is to be pub- 
lished by the vestry clerk within a fort- 
night after the audit, and distributed to the 
rate-payers at the price of one shilling each 
copy. A statement is also to be made out 
annually, for the inspection of the ij)a- 
rishioners, of all the estates and charitable 
foundations of the parish, their nature 
and application. 

It is the duty of vestries to provide 
funds for the maintenance of the edifice 
of the church and the due administration 
of public worship ; to elect churchwar- 
dens ; to present for appointment fit jper- 
sons as overseers of the poor; to admi- 
nister such estates and other property as 
belong to the parish ; and in some cases, 
under local acts, to superintend the pav- 
ing and lighting of the parish, and to levy 
rates for those purposes. 

The remedy for neglect of duty by a 
vestry is a mandamus from the Court oi 
Queen’s Bench, directed to the officer 
whose duty it would be to perform th® 
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S articular act, or in some cases by an or- 
inary process against him, or by a pro- 
cess against the churchwardens out of the 
ecclesiastical courts. 

VICAR, VICARAGE. [Benefice, 
pp. 341, 342.] 

VICAR APOSTOLIC. [Catholic 
Church.] 

VICTUALLERS, LICENSED. 

[Alehouses, p. 99.] 

VIEW OF FRANKPLEDGE. 

[Leet.] 

VILL. [Town.] 

VILLEIN, or VILLAIN, denotes a 
species of bondman subject to his feudal 
superior. The word is from the low 
Latin form Villanus, which is from the 
Latin word Villa. In England, during 
the Anglo-Saxon period, a large part of 
the people appear to have been in a ser- 
vile condition, either as domestic slaves 
or cultivators of the land. The power 
of the master among the Anglo-Saxons, 
though very extensive, had some limits. 
If a master beat out the eye or the tooth 
of his slave, the slave was entitled to his 
freedom ; if he killed him, he paid a fine 
to the king, unless the slave lived a day 
after the wound was inflicted, in which 
case the offence was unpunished. The 
Nonnan conquest did not materially alter 
the state of slavery in England. The 
lauds w'ere transfers ;d to Norman mas- 
ters, and the slaves passed as part of the 
property. After the Conquest there were 
four classes of slaves. 1, Villeins in 
gross, who were the personal property of 
their lords, and performed the lowest 
household duties. They were very nu- 
merous, and were frequently sold and 
even exported to foreign countries. (Wal- 
singham. Hist, Atuf., p. 2, Oft.) 2, Vil- 
leins regardant, or praedial slaves, who 
^ere attached to the soil and specially 
engaged in agriculture. These were in 
a better condition than villeins in gross, 
were allowed many indulgences, and 
®ven, in some cases, a limited kind of 
property ; yet the haw held that the per- 
and property of the villein belonged 
entirely to his lord, the rule being the 
as that in the Roman law, that 
whatever was acquired through the slave 
Wm acquired by the lord. 3, A class 
®8lled Oottarii is mentioned in l^inesday 


Book ; and 4, in the same book, a class 
called Bordarii. But the first two classes 
in fact comprised all the villeins. 

The legal condition of villeins in the 
reign of Edward IV., when Littleton 
wrote his book of Tenures, appears from 
that work, Sections 172-208. 

Ill England a few instances of praedial 
servitude existed so late as the reign of 
Elizabeth, and perhaps at a still later 
period. (Barrington, On the Statutes^ 
274; Ilallam’s Middle Ages, vol. i. p. 
223.) In some parts of France it existed 
down to the time of the Revolution. [Sla- 
very.] 

(Bracton ; Littleton ; Coke’s First 
Inst, ; Reeves, Hist, of English Law ; 
Blackstone's Commentaries,') 

VILLEINAGE was a base tenure of 
land. This tenure was founded on the 
servile state of the occupiers of the soil 
[Villein], who were allowed to hold 
portions of land at the will of their lord, 
on condition of performing base and 
menial services. Where the service was 
base in its nature, and uncertain as to 
time and quantity, the tenure was called 
pure villenage; but where the service, 
though base, was certain and defined, it 
was termed privileged villenage, and 
sometimes villein-socage. 

Villenage is generally supposed to be 
the origin of copyhold tenure. [Copy* 
HOLD, Enfranchisement.] 

VISCOUNT, the name of a dignity in 
the English peerage, which is next above 
that of Baron. It is commonly said that 
Viscount Beaumont, created in 1440 by 
Henry VI., was the first who had the 
title. But it is not quite certain whether 
the title did not exist earlier as a dignity 
and distinct from tlie title of an office. 
The ancient viewomes or viscount was 
the deputy of the earl or count ; and vice- 
conies is the Latin word for the sheriff of 
a county. [Count, Earl, Sheriff; 
Spehuan, Vice~comes nomen dignitatis ; 
Camden, Britannia (Gough), i. cxciv. ; 
2, 229 ; 4, 24.] 

VISITOR. [College; Schools, En- 
dowed; Uses, Charitable.] 

VISITATION. [Archdeacon ; 
Bishop.] 

VOTING. Voting means the giving 
of a man’s voice or opinion in some 
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matter which is to be determined by a 
majority of voices or opinions of persons 
who are empowered to give tliem. The 
commonest case of voting in countries 
where there is an elective branch of the 
supreme power is that of voting for mem- 
bers of a legislature, as in Great Britain 
and Ireland. 

The vote may be given either orally, 
in which case it is notorious for what 
person or persons a man gives his vote ; 
or it may be by ballot, that is, by the voter 
writing on a tablet or paper the name or 
names of the person or persons for whom 
he votes, and putting the tablet or paper 
into a closed box. When the voting is 
oral, it is open voting; wlien it is by 
ballot, it is secret voting, or at least secret 
so far as the voter chooses to keep it se- 
cret, if the business is properly managed; 
for secrecy is the object of the voting by 
ballot. 

There has been much discussion on the 
vote by ballot. The question is re- 
solvable into various parts : first, is it a 
matter of public utility that a man’s vote 
for a member of the House of Commons 
(to take this as an instance, and the main 
instance here in Great Britain) should 
be open or secret? There is something 
to say on both sides, though tho.se who 
have argued in favour of the one or the 
other of the two modes of voting have 
perhaps not discussed this part of the 
question fully. There is a short answer 
to those who say that the non-voters, 
or the whole body of voters, or that 
all people have a right to know how 
a man votes The answer is, that they 
are abusing the terra Right. The fran- 
chise is not given under any such condi- 
tions, and there is no Right of the kind, 
if we use the word Right in its strict and 
proper sense. What is meant is probably 
tills, that it is for the general interest 
that a man’s vote for a imnnber of the 
Commons’ House should be open, in order 
that opinion may operate upon him; 
Ibr if this is not the reason, it is difficult 
to see that there is any other reason for 
open voting But opinion may be wise 
or unwise, favourable to a good candidate 
or agaiu-st him. Open voting, there- 
fore, if it is to be affected by opinion, 
may have bad results as well as good 


results. On the whole, however, it must 
be admitted in a country in which there 
is a representative system, that the opinion 
of the majority of the voters must be 
considered to be right, and we must con- 
sistently admit that under a system of 
open voting, the whole influence of 
opinion, if it has any influence, bears a 
balance in favour of the majority. As 
then there must be a majority in any 
given case of voting, and as that majority 
represents the right opinion, the opinion 
of the majority before the voting ought to 
operate, and it can only operate eft'ectually 
when the voting is open. 

On the other side when a man has a 
vote, it is implied that he has a voice and 
a will of his own, and that it is intemUd 
that he shall exercise it. But he can only 
exercise it freely when all restraint is re- 
moved. So far as public opinion has any 
value, so far as arguments have any 
weight, he may learn what opinion is, lie 
may listen to the arguments, and he may 
vote as he thinks best. If his vote is to 
be more the expression of liis own opinion 
than of the opinion of other people, which 
seems to be implied in the phrase of “ hav- 
ing a vote,” he ought to be allowed to 
give his vote in that way which gives him 
most freedom to do as he wishes, wdiich- 
ever of the two ways that may he. Again, 
opinion and power and influence and 
threats may and do operate largely on 
many persons who have votes, and ac- 
cordingly they vote in a difl'erent way 
from what they would vote if they were 
free from all influeuce. We believe tins 
fact is not denied by those who are ir 
favour of the ballot or those who are 
against it. But then it may be urged 
that if voting were secret, improjjer ineiins 
of working on the voter would still be 
resorted to. It must be admitted that 
they might and would ; but the question 
is, would they be so efficient in making 
him vote contrary to his wish as wlieii 
the voting is open ? 

A great many people have no opinions 
of their own ; they follow the opinions of 
others. If the voting is secret, they can 
follow that opinion which they are in- 
clined to follow, at least if the secrecy ot 
their vote is effectually guarded, n 
voting is open, they are exposed to -o® 
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risk of being led for some other reasons 
than their own choice to vote not as they 
wish to vote ; ami it does not follow that 
because the voting is open, they will be 
guided by tne opinion of the majority, 
which is here assumed to be the right 
opinion. The opinion of the minority 
may be exercised as efficiently on any 
^ivcii voter as that of the majority. In 
fact one individual or a few individuals 
chiefly operate on voters either by them- 
selves or by their agents, and tjie opera- 
tion of the individuals who belong to the | 
minority will be as efficient as the opera- ' 
tion of the individuals who belong to the 
majority, in j)roportion to their numbers, 
ether things being cipial. 

Suppose it to lx* determined, though it 
is not determined here, that secret voting 
is on the whole more consistent with the 
notion of a man “having a vote** and 
“ giving a vote,** and that it is at least as 
Ixmefieial to the community as open 
voting, there remains the objection that 
there is no contrivance by which the 
secrecy of a man*s vote can be secured. 
Tlie two chief objections then to vote by 
ballot are — that it is not for the general 
interest, and that secrecy cannot he se- 
cured: to which may be added a third 
objection, that from the attempt to secure 
secrecy more mischief will ensue than 
arises from open voting. 

That it is jmssihle to devise means by 
which the bare giving of the vote may be 
^secretly effected, can hardly be denied, 
^f the giver of tlie vote does not Keep bis 
own secret, which sometimes he would not 
tlo, that is his own affair. If secrecy is se 
cured for him against everybody except 
bimself, that is all tliat can be attempted, 
but it is urged that there would be many 
iittempts for many reasons and in various 
yaj’s on the part of persons who wrere 
interested in elections, to ascertain a 
iiiau’s vote, and that these attempts would 
give rise to many evils and inconveniences 
lo the voter himself, and subject him to 
*nuch annoyance. Granted that this 
j^ny be so or w ill be so, it does not fol- 
low that a greater aniount of true ex- 
pfcssion of opinion, which is the thing 
^sumed^ to be aimed at in taking men’s 
will not be gained by secret than 


Bribery is one means by which voters 
are induced to give their votes ; and the 
enactment of laws against bribery is 
founded on the assumption that bribery 
should be prevented, tliat voters should 
give their votes without pay or reward. 
Under the system of open voting there 
is much bribery in the election of mem- 
bers for the Commons’ House. It cannot 
he asserted that secret voting would de- 
stroy bribery, but perhaps itw’ould render 
it more difficult. This subject is consi- 
lercd under the article Hriukuy. 

The condition of the Homan voters 
was very peculiar. They w'ere very 
numerous, and many of them very poor. 
Bribery existed to a great extent when 
the voting was secret, and there were 
severe piualties against the catuWdate 
■who bribed, and probably against his 
agents also. The H'oinan voters did not 
undervalue the ballot, if we may take Ci- 
cero’s testimony f Pro J'lanriu., (j) : the 
ballot (tubella), he says, is a favourite 
with the people, for it discloses a man’s 
face, hut closes up liis mind, so that he 
can do wdiat he chooses, and promise 
what he is asked. If this representation 
is true, a Homan niiglit promise his vote 
to one man and vote for another, and be 
w'cll pleased tliat he hud the power of 
doing so. 

The kind of immorality here suggested 
is not a matter for severe censure. He 
who is permitted by the form of the con- 
stitution and by law to ask for a vote and 
gels a promise, may not get the vote which 
is promised. The immorality of him 
who buys a vote, or tries to get it b) threats, 
or unfair means, is the same whether 
the voter keeps his promise or not. The 
immorality of the voter who promises 
his vote to •no num which his judgment 
gives to another, and keeps his pro- 
mise, appears to be at least as great as 
that of the man who promises his vote to 
the man whom he does not like, and gives 
it to the man to whom he wishes to give it. 

Secret voting is much used in England, 
in clubs, in committees, and on many oc- 
casions. Its use is recommended by its 
convenience. It enables a man to vote as 
he plc.ses without giving offence, and 
without getting into personal quarrels. 
The practice is maintained to be good ou 
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the whole, though occasionally there is 
evil in it. A spi total, ill-teinpereil fel« 
low may, by a secret vote, somciimes in- 
flict injury or at least great pain on an 
honest and respectable man. Yet the 
advantages of the secret voting in all 
cases where it is used, are supposed to be 
greater than the disadvantages. 

If secret voting is in any case good, or 
if in many cases it is good, as we believe 
it is admitted to be by all persons, those 
^ who object to its being extended to other 
modes of voting than those in which it is 
at present practised are loaded with the 
burden of showing in each case to which 
it is proposed to extend it, that there 
are good reasons against such extension. 
Those who are in favour of the ballot 
must reply to such reasons. It is suffi- 
cient for them to open the case of any 
particular extension of the ballot, by de- 
claring that in such case the introduction 
of the ballot would be beneficial. 

This matter sleeps at present, but when 
more urgent reforms are accomplished, it 
is probable that the discussion of it may 
he revived. 

VOYAGE. [Bottomry; Ships.] 

W. 

WAGER. [Oaming.] 
WAGER-POLICY is a name given 
to a policy of insurance made by persons 
having no interest in the event about 
which they insure. [Gaming, p. 59.] 
WAGER OF BATTLE. [Appeal.] 
WAGES arc the price paid for labour. 
The labour of man, being an object of 
purchase and sale, has, like other commo- 
dities, a natural or cost price, and a mar- 
ket price. Its natural price is that which 
suffices to maintain the labourer and bis 
family, and to perpetuate the race of 
labourers. The rate of wages cannot be 
permanently below this natural price, for 
if in any country labourers could not be 
thus maintained, they must cease to exist ; 
they must be exterminated by famine, or 
be removed to some other country. If 
the price paid were only sufficient to 
maintain the labourer himself, without 
any fnmily, he would be unable to marry, 
or hiR children would die of want !By 
thcie distressing caiiaes the safely of la^ 


hour would be reduced until the competi 
tion of employers had raised the price o 
labour to its natural level. But, nlthougl 
the natural price would thus aj)pear to b( 
that which only wards off starvation 
there is, liapp'dy for mankind, a principk 
which tends to raise it to a much highei 
standard. Every man desires to improve 
his condition, to enjoy more of the com 
forts and luxuries of life than have fallei 
to his lot, and to raise himself in the esti- 
mation of others. If he has accomplished 
this, lie acquires liabits of living which il 
is painful for him to forgo. He endea- 
vours to bring up his children with lh( 
same view’s and habits as liis own, and 
feels it a degradation if they fall belo^i 
the standard w’hich he has himself attain- 
ed. Tlie necessary consequence of thif 
tendency to social improvement is to causi 
prudence and forethought in marrying, 
and undertaking the support and settle- 
ment of a family. If a lalK)nrer had 
been accustomed to abundance of noa 
rishing food, to decent elotluing, and to a 
comfortable liome, he would be restrained 
from marriage by a fear of losing these 
comforts himself, and of bringing want 
upon his wife and family. He w’ould thus 
be induced to defer the responsibilities oi 
marriage until he should be better able 
to bear them. This is a sound and whole- 
some principle as regards an individual, 
and is conducive to the welfare of Irini- 
self and his family. It is not less advan- 
tageous to society at large, and to the 
class of labourers in particular. Tftie 
sufferings and demoralization of povertj 
are avoided, and the population iK'iiifi 
restrained within reasonable liiiiits, the 
supply of labour does not exce(‘d the de- 
mand. A labourer cannot have too many 
wants. He should desire good food, good 
clothing, a cleanly and comfortable home, 
and education for his children. If the 
standard of wants could be universally 
raised, the natural price of labour would 
rise in proportion ; for if each labourer 
were determined not to render himself 
unable to gratify these wants, all could 
command the wages that would supplT 
them. The degree in which this princi- 
ple operates determines the natural rate 
of wages and the condition of the 
ing classes. Where it has no influence 



WAGES. 


WAGES. 


C 883 ] 


as in Ireland and many parts of Asia, 
the wages are only sufficient to support 
life upon the commonest food, and to 
provide the most squalid clothing and 
habitations. In more civilized countries, 
the wants and prudence of the middle 
classes extend lower in the scale of s(K*i- 
tty, and the labourers waut more and 
enjoy more of the comforts and decencies 
of life. Happy, indeed, is that country 
in which the natural price of labour is 
the highest ! In investigating the princi- 
ples of population in reference to wages 
and to the condition of the labouring 
classes, Mr. IVIalthus did no more than 
apply the common and recognised maxims 
of individual prudence to the social state 
of the poor. lie laid down rules for 
their guidance, which every richer man 
would re(purc‘ to be observed by his chil- 
tlreii ; and yet he has been ignorantly 
and vulgarly del’amed by many of that 
class who have only acquired and main- 
tained their present station by acting 
upon tlie very principles which he nei- 
ther suggested nor discovered, but the 
consequences of whieh he has only more 
scientilieally explained. 

The g(uieral market-rate of wages de- 
pends upon the ratio which the capital 
applied to the employment of labour bears 
to the iiiimher of labourers. If that ratio 
lx* great, the competition of capitalists 
must raise wages ; if small, the coinpeti- 
lion of labourers amongst each other, for 
employment, must reduce them. When- 
ever the accumulation of capital is pro- 
ceeding more rapidly than the increase of 
population, wages will be on the increase, 
and the condition of the working classes 
Avill be continually improving; until 
some check has lH*en given to the increase 
of capital, or until the growth of popu- 
l'4tion (which is naturally encouraged by 
high wages) has altered the relative pro- 
portion of capital to labourers, and re- 
<luced the market-rate of wages to the 
natural rate. While tlie general rate of 
^ages is regulated by these causes, there 
arc various circumstances which, by in- 
creasing or dccreasiug competition for 
employment, tend to raise or depress the 
''^ages paid to persons engaged in parti- 
cular occupations. Some of the princi- 
pal of these are — 


1. The agreeableiiess or disagreeable* 
ness of the employments. 

2. The easiness or cheapness, or the 
dilficulty and expense of learning them, 

3. Their constancy or inconstancy. 

4. The small or great trust that must 
be reposed in those who carry them on. 

r>. The probability or improbability of 
succeeding in them. 

It is not uncommon to hear these cir- 
cumstances stated as the direct and imme- 
diate causes of high or low wages in par- 
ticular employments ; as if in some cases 
employers voluntarily gave high wages, 
or the labourer could command them 
merely on account of the nature of Uie 
employment. Hut the relation of supply 
to demand will influence wages in parti- 
cular employments, as it docs the price of 
labour generally, and of other commodi- 
ties ; and the circumstances stated above 
will obviously tend to increase or dimi- 
nish the number of competitors for par- 
ticular employments. More will natu- 
mily ik‘ck an agreeable trade, easily 
learned, than one of a disagreeable cha- 
racter and difficult to learn. All descrip- 
tions of skilled labour bear a higher price 
than unskilled labour. The expense of 
acquiring the knowledge of any art or 
trade would not be acquired at all, unless 
the person who had incurred it were better 
remunerated than others who have no- 
thing to offer except their natural strength 
and intelligence, which is common to all 
men : but many cannot incur the expense 
of learning a trade if they would -^others 
are too indolent, too careless, or too awk- 
ward ; and thus the class of skilled work- 
men are not open to the same unlimited 
competition as other classes of labourers, 
and are in a condition to command higher 
wages. Wherever uncommon skill, ta- 
lent, or other advantages are required, 
the number of persons actually practising 
and living by an employment, must be 
comparatively limited. Most persons are 
deterred from attempting to learn it by 
the fear of failure, and many who attemj^t 
it do not succeed in gaining their liveli- 
hood by it. The few who are really suc- 
cessful can then command an extraordi- 
narj reward for the exercise of their pe- 
culiar talents or acquirements. The world 
will enjoy the advantage of them at any 
3L2 
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price, not being satisfied with any less 
degree of excellence. Even if an unu- 
sual influx of skilled labourers into any 
employment should lower the rate of 
wages, this lower rate is not likely to 
continue very long, as the superfluous 
number w'ould seek other employments 
which offered a higher reward. This 
result is facilitated by the fact that the 
ordinarily high price of skilled labour 
causes a much more expensive mode of 
living, and thus raises the natural rate of 
wages of skilled labourers ; or, in other 
words, induces them to regard as neces- 
saries a variety of comforts which are 
beyond the reach of common workmen. 

Wages are usually calculated in money, 
and are called high or low according to 
the money price actually paid-, but the 
condition of the labourer is obviously 
affected by the price of commodities as 
well as by the amount of his wages. If 
the necessaries of life be cheap, low 
money wages will maintain Iiiin in com- 
fort ; if they become dearer, higher wages 
will not improve his condition, but will 
leave him as he was. Hence it becomes 
a most important object to inquire whether 
the price of provisions affects the rate of 
wages. The disputes which have arisen 
upon this question would seem to be 
chiefly caused by attempts to apply a 
universal law to countries and employ- 
iiicnts under totally different circum- 
stances. Some contend that as wages are 
regulated by supply and demand, the 
price q/:* provisions cannot aft’ect them; 
while others maintain that the average 
prices of labour and of food must always, 
for long periods of years, conform one 
with the other. It is evident, at tlie out- 
set, that the former are speaking of the 
market rate of wages, and the latter of 
the natural rate; and if this distinction 
be borne in mind, the two propositions 
may easily be reconciled. If tlw market 
rate of wages be high, it is because the 
demand for labour is greater than the im- 
mediate supply. A fall in the price of 
provisions could not then lower the rate 
of wages, because the supply of lal)Our 
vou Id still be the same; but if the fall 
were permanent, the condition of the 
^bourer would become so easy, that 
population would increase, and the supply 


of labour would be more abundant. The 
market rate would thus be brought down 
to the natural rate, unless capital should 
be increasing in the same proportion as 
the supply of labour ; and any increase in 
the price of food must then check the 
growth of population, limit the supply 
of labour, and ultimately raise wages. 
There is tlie same tendency in the market 
price of labour to conform to the natural 
price, as there is in the market value of 
commodities to conform to their real 
value. Both labour and commodities are 
equally capable of increase and diminu- 
tion, and the varying causes which en- 
courage or check pHniuction adjust the 
proportion between the natural or cost 
price and the market price. But in some 
countries the market rate of wages may 
be very much above the natural rate, and 
ill others nearly the same. In one coun- 
try capital may be increasing more ra- 
pidly than population, and in another not 
so fast It is clear that a rise or fall in 
the price of food cannot influence tin- 
rate of wages alike in all these countries. 
Where the wages are high, and capital i.N 
rapidly accumulated, any reduction in 
llie price of food and other commodities 
is a clear gain to the labourer, and can 
have only a very remote, if any, eflect in 
lowering wages ; but where wages an- 
al ready reduced to the natural rate, and 
capital is not increasing faster than popu- 
lation, wages will undoubtedly rise aiul 
fall with any permanent increase or dimi- 
nution in the cost of subsistence. 

The question is further aft’ected by the 
differences which exist in the nntiinil 
rate of wages in various countries. 
Where the natural rate is so low as only 
to afford the bare means of existence, the 
least rise in the price of f(>od must b»* 
fiital to numbers of the lalxmring popula- 
tion, and, by thus limiting the supply ot 
labour, must raise its price; but where 
the natural rate is high, the labourers 
suffer indeed from a rise in the price of 
food, but their existence is not endan- 
gered, the supply of labour is not dimi- 
nished, and their vages consequently do 
not rise. From these circumstances it 
is evident that the precise condition of a 
country in respect to capital, population, 
and wages must be ascertained before it 
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can be determined whether the price of 
food will affect the money rate of wages. 
It may however be generally affirmed, 
that in proportion as the market rate 
approaches to the natural rate, and the 
latter to the mere cost of the commonest 
subsistence, will the price of the neces- 
saries of life affect tlie rate of wages. 

W^hen the causes which regulate the 
price of labour are understood, the folly 
and injustice of any legislation to fix the 
rate of wages are obvious. The seller of 
an article will always endeavour to ob- 
tain a high price for it, which the pur- 
chaser will only give if he be unable to 
obtain it for less. Labour is the most 
important object that man has to buy or 
to sell. Each will make the best bargain 
he can, and in this no law ought to re- 
strain him. Laws may purpose to affect 
wages either directly or indirectly. Di- 
rect interference with the rate of wages 
has been frequently resorted to. By 
several acts of parliament a legal rate of 
wages in particular employments was or- 
dered to be settled, from which any devia- 
tions either on the part of the em{)loyer 
or labourer were punishable. (See 25 
Edw. 111. stat. 1; .‘U Edw. HI. c. 11; 
l.'» Kicli. IT. c. 8; 11 lien. VII. c. 22; 
5 Eliz. c. 4; 1 Janies I. c, G.) Unless 
all the causes of high or low wages al- 
ready explained be visionary, it is plain 
that no law can overrule them and esta- 
blish a legal rat(^ different from that 
which natural causes would have pro- 
duced. It may embarrass the operations 
of trade, and mischievously disturb the 
freedom of the labour market; but it 
cannot attain its immediate end — a com- 
pulsory rate of wages. The experience 
of this fact has long since put an end to 
any such legislation in this country ; but 
the indirect effect of laws upon wages is 
still felt. The most pernicious interfe- 
rence with wages ever effected by the in- 
direct operation of a law, resulted from 
the mode of administering the laws for 
the relief of the poor. Before these laws 
altered in 18G4, it was the practice 
m most parishes, especially in tlie south 
of England, to give relief from the poor- 
rate to labourers in proportion to the 
tiumber of their children. The effect of 
such a system of relief wab to remove the 


ordinary inducements to prudence in re* 
^rd to marriage, and even to encourage 
improvidence. The farmers, taking ad- 
vantage of the addition made to wages 
from the poor-rate, offered lower wages 
than w ould have sustained a family ; and 
the labourer accepted them, because he 
was indifferent whether he received his 
pay from his employer or from the parish. 
The rate of w'ages thus became fixed, in 
agricultural districts, so low as barely to 
support an unmarried labourer; and as 
the parish would maintain a family, 
every man saw that by remaining single 
he would have no chance of improving 
his condition, and that by marriage he 
would be equally well and often better 
provided for. This sj stem of relief in- 
juriously affected both the market rate 
and the natural rate of w'ages. The 
market rate was completely disturbed; 
for a man was paid not according to the 
value and demand for his services, but in 
proportion to the number orii is family. 
The natural rate was continually under- 
going depression, because marriages being 
encouraged without reference to tlic suffi- 
ciency of wages to support a family, 
population was extraordinarily promoted. 
At the sanui time, the property destined 
to support it was suffering diminution, by 
being taxed heavily for the payment 
of comparatively unproductive labour. 

The only sound mode of raising wages 
and improving the condition of a people 
is to promote and encourage the increase 
of the general wealth of a country 
[Wealth], by every moans which legis- 
lative science points out as best suited to 
that end ; and at the same time to remove 
obstructions, and give facilities to tlie 
moral and intellectual improvement of 
the working classes. By these means 
capital will be increasing with the natu- 
ral growth of population ; w'hile the la- 
bourers, with better habits, will be less 
prone to reckless improvidence, and con- 
sequently not so likely to outrun Ae 
increase of capital. 

It is not unusual for persons in par- 
ticular employments to desire higher 
wages, and to enter into combinations 
ag hist their masters in order to obtdn 
them. Such combinations were formerly 
prohibited both by the common and sta- 
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tute law of this country; but since the 
5th Geo. IV. c. 95, if unattended with 
violence or intimidation, they are not un- 
lawful. Unless he has bound himself by 
a contract, every man has a right to give 
or withhold his own labour as he pleases ; 
but he has no right to prevent others 
from disposing of their labour. But the 
only mode of rendering a combination 
effectual is to exclude fresh workmen, 
which frequently can only be done by 
molestation and threats, which are sub- 
versive of the freedom and peace of 
society. Strikes, temperately conducted, 
cannot in principle be coiidennied : being 
often a necessary protection to the work- 
ing classes. When masters are not deal- 
ing fairly with their workmen, the fear of 
a strike may often control them ; especi- 
ally as, when acting unjustly, they would 
find a difficulty in obtaining new hands. 
But where the cause of a strike or com- 
bination i§ not an occasional dispute con- 
cerning wages, but an attem])t to limit 
the number of workmen by compulsory 
regulations and bye-laws, and to dictate 
to their employers, it is injurious to trade, 
and ultimately to the parties themselves. 
To the labouring classes at large such 
combinations cannot be beneficial. When- 
ever they are successful, it is by exclud- 
ing many competitors, who are, of course, 
injured by the exclusion. The lal)our 
market must become clogged by a mass 
of exclusive trades, whicli render it diffi- 
cult to find employment, The injury 
suffered by trade in consequence of the 
artificial limits to the supply of labour 
and the unnaturally high wages, must 
also have the effect of diminishing capital, 
and consequently the means of employing 
labour. 

(Adam Smith's Wealth of Nations; 
Ricardo’s Political jPeonom]! and Waxa- 
tion; M‘Ciilloch's Principles of Political 
Economiij Malthus, IUssaif on Population.) 

WAIF. If the goods of any person 
were stolen, and the thief thinking that 
pursuit was made after him, fled, and 
during bis flight waived or abandoned 
the goods, they became waif, and were 
forfeited to the king. The king could 
grant the right of waif to others; and 
4na^ lords of manors were entitled to 
waif by prescription or presumption of 


an antierit grant to that effect. No goods 
could become waif which were not in pos- 
session of the thief at the time of his 
flight. Therefore if he concealed the 
goods, or placed them in a liouse, or left 
a horse at an inn in pledge for his meat, 
and aftei- wards fled, the goods did not 
become waif. 

It was necessary, in order to complete 
the title of the king or lord of the manor 
to waif, that it should betaken possession 
of by some one on his behalf ; otherwise 
the original owner was not barred from 
recovering his goods at any time, and if 
he seized them first, they remained his 
property. Various other rules as to J 
waif are merely I(*gal curiosities. 

Lord Coke (listinguishes between waif 
which was stolen property, and the goods 
which were the property of a person who 
fled for a felony, whicli goods were alwa} s 
forfeited on proof and finding hy a jury 
of the fact of flight, even though the 
party were acquitted of the felony. By 
7 & 8 Geo. IV. c. ‘J9, s. 57, the court l)e- 
fore w’hom a prisoner is convicted has 
power in all cases, without restriction as 
to time, to make restitution of stolen pro- 
perty to the owner, except as to nego- 
tiable instruments in the hands of parties 
who, without notice, Jbave given value for 
them ; and by 7 & 8 Geo. IV. e. 28, s. T;, 
the jury are no longer to be charged to 
inquire whether a prisoner fled for trea- 
son or felony, and there is now no forfei- 
ture for siicli flight. g 

(5 Co., 109 : Com. 7hV/. tit. ‘ WaifiV) < 
WALES, PRINCE OF, is the title 
usually borne by the eldest son or heir 
apparent of the King or Queen Regnant 
of Great Britain and Ireland. Before the 
reign of Edward I. the eldest son of the 
Prince was called the Lord Prince. The 
title of Princes of Wales originally dis- 
tingui.shed the native princes of that coun- 
try. Henry III., in the .'i9th year of his 
reign, gave to his son Fidward (afterwards 
Edward I.) the principality of Wales and 
earldom of Chester, but rather as an office 
of trust and government than as a special 
title for the heir apparent to bis crown. 
When Edward afterwards beer me king* 
he conquered, in 1277, Llewellyn a»d 
David, the last native Princes of Wal<?s> 
and united the kingdom of Wales wita 
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the crown of England. Tliere is a tra- 
dition tliat Edward, to satisfy the national 
feelings of the Welsh people, promised to 
give them a prince without blemish on 
his honour, a Welshman by birth, and 
one who could not speak a word of Eng- 
lish. In order to fulfil his promise lite- 
rally, he had sent the (jueen Eleanor, to 
be confined at Caernarvon Castle, and he 
invested with the principality her son, 
Edward of Caernarvon, then an infant, 
and caused the barons and great men to 
do him homage. Edward was not at tliat 
time the king’s eldest son, but on the death 
of his brother Alphonso, he became heir 
apparent, and from that time the title of 
Prince of Wales has ever been borne by 
the eldest son of the king. The title is 
not inherited, but is conferred by special 
creation and investiture; and was not 
always given immediately on the birth 
of the heir apparent. Edward II. did 
not create his son Prince of Wales till be 
was ten years old, and Edward the Black 
Prince w as not created until he >vas about 
thirteen. 

The eldest son of the kmg or queen reg- 
nant is by inheritance Duke of Corn- 
wall. Ed wai'd the Black Prince was fi rst 
created Duke of Cornwall on the death of 
John of Eltham, his uncle, who was the 
last Earl of Cornwall ; and by the grant 
under which the title was then conferred, 
in the 11th Edward 111., the dukedom is 
inherited by the eldest living son and 
heir apparent If the duke succeed to the 
crown, the duchy vests in his eldest son 
and heir apparent ; but if there be no 
eldest son the dukedom remains with the 
king, the heir presumptive being in no 
case (‘iititled to it. The Black Prince 
was also created by his father Earl of 
Chester and Flint. By the statute 21 
Richard 1 1, c. il, the earldom of Chester 
was erected into a principality, and it was 
enacted that it should be given only to the 
king’s eldest son. Although that statute, 
with all the others in that parliament, 
Was repealed by the 1st Henry IV. c. 3, 
the earldom has ever since been given 
together with tJie principality of Wales. 

The titles now borne by the Prince of 
Wales are “ Prince of Wales and Earl of 
Chester, Duke of Saxony, Duke of Corn- 
wall and Rothsay, Earl of Carrick, Baron 


of Renfrew, Lord of the Isles, Great 
Steward of Scotland.’* As to the Duchy 
of Cornwall, see Civil List, p. .015. 

(Selden’s Titles of Honour, part ii. c. 

5 ; Connack’s Account of the Trinces of 
Wales, 8 VO. 1751.) 

WAPENTAKE. [Shirk.] 

WAR. [Blockade; International 
Law.] 

WARD. [Guardian ; Tenure.] 
WARDS. [Municirai. Corpora- 
tions, p. 38G.] 

WARDS, COURT OF. The Court 
of Wards and Liveries was established 
by the statute 32 Henry VIII. c. 40, to 
superintend the inquests which were held 
after the death of any of the king’s tenants 
by knight’s service, for the purpose of 
ascertaining what lands the tenant died 
seised of, who was his heir, whether the 
heir was an infant ; andj^thiis what rights 
accrued to the king in the shape of relief, 
primer seisin, wardship, or marriage. 

By the statute passeil in the first Par- 
liament of Charles II. (12 Charles IL 
c. 24), the Court of Wards was abolished. 
The preamble of the statute states that it 
had been intermitted since Feb. 24, 1645. 
[Guardian ; Knight’s Service.] 
WARDSHIP. [Knight’s Service.] 
WAREHOUSING SYSTEM is a Cus- 
toms regulation, by which imported arti- 
cles may be lodged in public warehouses 
at a moderate rent, without being charge- 
able with duty until they arc taken out 
for home consumption, and are exempt 
from duty if re-exported. This regula- 
tion gives valuable facilities to trade, is 
beneficial to the consumer, and ultimately 
to the public revenue. Whore no such 
system exists, the merchant must either 
pay the duty on every article as soon as 
iuis landed, or must enter into a bond 
with sureties for payment at a future 
tune. If he pays at once, he is obli^d 
to advance a large capital, on which in- 
terest must be charged to the consumer 
until the goods be sold; or he must 
eli'ect an immediate sale, perhaps at an 
inadequate profit, or even at a loss, in 
oi’der to raise the funds necessary to pay 
the duty. I( he wishes to defer the pay- 
ment until the market shall ofier an ad- 
vantageous sale, he may find it difficult 
to induce persons to become his sureties 
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and, when lie has succeeded, lie may in- 
volve them in ruin. The result of these 
difficulties is that none but wealthy capi- 
talists can import articles on which heavy 
duties are charged, and the trade in such 
articles is limited, to the injury of the 
consumer. The immediate payment of 
customs duties also obstructs the carry- 
ing trade of a country, by making the re- 
exportation of articles more troublesome 
as well as more expensive. 

The first Ifritish statesman who pro- 
posed a remedy for these evils w’as Sir 
Robert Walpole, in his celebrated Excise 
scheme, in 178.‘1. His object was to 
unite the Excise laws w'ith those of the 
customs as regarded winc'S and tobacco, 
and to charge a small duty immediately 
on importation, and the remainder on 
being removed from the Excise ware- 
houses for home consumption. Speaking 
of tobacco, he thus explained his pro- 
posal : — “ If the merchant’s inui ket be for 
exportation, he may apply to his ware- 
house-keeper, and take out us iiiiieh for that 
purpose as he has occasion for, which, 
when weighed at the custoin-liouse, shall 
be discharged of the three farthings per 
pound with which it was charged upon 
importation; so that the merchant may 
then export it without any further trou- 
ble. But if his market be for home con- 
sumption, that he shall then pay the 
three farthings charged upon it at the 
custom-house upon importation; and that 
then, upon calling his warehou.se-keeper, 
he may deliver it to the buyer, on paying 
an inland duly of Ad per pound to the 
proper officer appointed to receive the 
same.*' Walpole clearly foresaw the ad- 
vantages of his scheme to tlie carrying 
trade. “ 1 am certain,” he said, “ that it 
•will be of great benefit to the revenue, 
and will tend to make London afli*ec 
port, and, by consequence, the market of 
the world.” This wise plan, unfortunately 
for English commerce, was not permitted 
to be carried into effect. 

The advantages of the warehousing sys- 
tem were most forcibly pointed out by 
Dean 'rucker in 1 748 , in his ‘ Essay on 
the Advantages and Disadvantages which 
respectively attend Great Britain and 
France with respect to Trade,' and after- 
wards by Adam Smith, in his * Wealth of 


Nations ;’ but it was not established before 
1803 (43 Geo. III. c. 132). ’I’lie act by 
which warehousing is now regulated is the 
8th & 9th V ict. c. 9 1 . The lords commis- 
sioners of the treasury are empowered to 
determine the ports at wdiicli goods may 
be warehoused, and the warehouses iu 
which particular descriptions of mer- 
chandize may be deposited. The various 
regulations and restrictions under which 
warehousing is conducted, and the ports 
to which the privilege is extended, are 
fully explained in Ellis’s ‘ Custom^, 
Laws, and Regulations,’ vol. ii., p]). 240- 
377, edition 1811 ; and ‘ Yearly Journal 
of Trade,’ for 1846, by Charles Pope. 

The main objection to Sir h’obert Wal- 
pole’s scheme was that the wareliousing 
was compulsory ; but, under the existing 
law, it is at the option of the iin})orter. 
Amongst other privilges enjoyed by tlja? 
merchant, he may remove any mercluiii- 
dize from one port to anotlier, eillier by 
sea or inland carriage, to be warehoused 
again. The revenue is said to have sus- 
tained little or no loss in these removals, 
and it naturally becomes a <JllestioIl,^^'hy 
should warehousing be eon lined to sea- 
ports? It is obvious that the i)o\ver of 
warehousing on the spot must l)e a great 
convenience to the merchants and traders 
of inland towns, and no reason can be 
assigned for not conceding it, except inse- 
curity to the revenue. But if goods may 
be removed with safety from London to 
Hull, they could be removed willi equal 
safety from Liverpool to Manchester, or 
from Hull to York, (iovcrmneril would 
incur no expense in erecting warehouses, 
as they would be provided by private 
capitalists, in the same maimer as the 
docks and warehouses in London, Liver- 
pool, and other ports. A eonnnittee of 
the 1 louse of Commons reported, in 1840, 
“that the privilege of liaving bonding 
warehouses may be conceded to inland 
towns, under due restrictions and regula- 
tions, with advantage to trade and safety 
to the revenue and by act 7 & 8 Viet, 
c. 31, the privilege was conferred upon 
Manchester; but no other inland town 
has obtained a similar concession. 

The advantages of warehousing have 
been understood in various foreign coun- 
tries as well as in England. So long 
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since as 16G4, M. Turgot established it 
ill France; but it was discontinued in 
]G(j8, except for merchandize imported 
from the Fast and West Indies and Gui- 
nea, or exported tliereto. In 1805 the 
system was re-established in a more ex- 
tensive manner, but was confined to cer- 
tiiin sea- ports, until 18:?2, when it was ex- 
tended to several of the principal cities 
in the interior. Warehousing both at 
the ports and at certain inland towns is 
permitted in Holland. In Helgiurn, Den- 
mark, and other commercial countries, 
the system has also been adopted. In the 
United States of America, its adoption was 
recommended not only on account of its 
importance to trade, but for a novel reason 
— its republican tendency. The presi- 
dent, in his message of December, 1842, 
said that, without such a system of pay- 
ing the duties, “ the rich capitalist, abroad 
as well as at home, would possess, after a 
short time, an almost exclusive monopoly 
of the import trade, and laws designed 
for the benefit of all would thus operate 
for tlie benefit of the few— a result wholly 
uncongenial with the spirit of oiir insti- 
tutions, and aiiti-republican in all its ten- 
dencies.” 

WARRANT. A warrant is a delega- 
tion by A, who has power to do some act, 
of that power to H. As a man has power 
to manage his own concerns, he may give 
a warrant of attorney to another to actor 
manage on his behalf. A sheriff who 
has power to arrest, &c., may give a 
warrant to his bailiff to act for him. A 
landlord who has power to make a dis- 
tress upon his tenant may give a warrant 
of distress to another for that purpose. 
A magistrate who has authority to bring 
before him persons who are within his 
jurisdiction, and reasonably suspected of 
liaving committed certain offences, may 
make a warrant to others to do that act. 
A warrant should be in writing, and 
ought to show the authority of the 
person who inakesit, the act which is au- 
thorized to be done, the name or descrip- 
tion of the party who is unthorized to 
execute it, and or the party agaim-t whom 
ff is made; and in criminal cases, the 
grounds upon which it is made. The 
sense in which the word warrant is more 


generally known relates to criminal 
matters. A justice of the peace has 
power within his oavii jurisdiction to ap- 
prehend a person whom he has seen com- 
mit an offence in which he has jurisdic- 
tion. He may also verbally direct, that 
is, give a verbal warrant to others to 
arrest such person in his own presence. 
He may also give a warrant in writing to 
apprehend in his absence such person, or 
any person against whom he has reason- 
able cause of suspicion from the informa- 
tion of others. The Avarrant should 
always be under the hand and seal of 
the justice. It should be addressed to 
the constable or constables, or to some 
private person by name ; and the constable 
or the private person acting Avithiii the 
justice’s jurisdiction will not he liable for 
any of the consequences of obeying a 
proper warrant. The warrant should 
name the person against whom it is 
directed. A warrant to apprehend all 
persons suspected, or all persons guilty, 
8cc., is illegal ; for the pointing out the 
individual person to be apprehended is 
the ffmetion of the justice, not of the 
officer. The law as to this was laid down 
by Lord Mansfield in the case of JMoney 
Leach, 3 Bur. 1742, where the warrant, 
being of the form called a general war- 
rant, and which had been in use since 
the Revolution down to that time, direct- 
ing the officers to apprehend the ‘ authors,, 
printers, and publishers’ of the famous 
No. 45 of the ‘ North Briton,’ was held 
to be illegal and void. The warrant 
should also set forth the time and place 
of making it, and the cause for which it 
is made. A Avarrant may be to bring the 
party before the justice aaIio grants it, or 
before any justice of the same county. 
A warrant of a jikstice of one county can- 
uotfce executed in another until it has been 
backed, that is, signed by some justice in 
that oiher county ; and the same provision 
has been also enacted with respect to 
warrants granted in any one of the three 
kingdoms, and l equiring to be executed 
in any other. But a Avarrant granted by 
one of the judges of the Court of Queen’s 
Bench is tested England, and may be 
executed in any part of the kingdom. A 
warrant is in force until it has been ex- 
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edited, if the justice who granted it be 
still alive. An officer to whom it is ad- 
dressed is indictable if he neglects or 
refuses to act upon it. He is justified in 
apprehending the party at any time, and 
in breaking open the doors of a house; 
but he ought first to make known to those 
within the cause of his coming, his autho- 
rity, and to request tlieir assistance. After 
the party is apprehended, the officer ought 
forthwith to carry him wherever he is 
directed by the warrant. Much of wliat 
has been said as to a warrant of appre- 
hension is equally applicable to a Warrant 
of Commitment, which is the document 
by which a justice authorizes a commit- 
ment of a party to prison, either to suffer 
a summary punishment or to await his 
trial. The same matters are essential as 
to showing the authority, the parties, the 
cause, and the purpose of the warrant. 
A Search Warrant is a document which 
authorizes a search to be made for stolen 
goods. (Hum’s Justice.) 

A Warrant of Attorney is a writing by 
w hich a man authorizes another to do an 
act for him, or as his agent or deputy. 
[Xetter or Power or Attorney.] 
But the term is most commonly applied 
to cases where a party executes an instru- 
ment of that name, authorizing another 
to confess judgment against him in an 
action for a certain amount named in the 
warrant of attorney. [Cognovit.] 
WARRANT OF ATORNEY AND 
COGNOVIT. [Cognovit.] 

WARREN. A Free Warren is a 
franchise which give.s a right to have and 
keep certain wild beasts and fowls, called 
game, within the precints of a manor, or 
any otlier place of known extent, whereby 
the owner of the franchise has a property 
in the game, and a right to exclude all 
other pcrfion.s from hunting or taking it. 
It is stated by Blackstone (2 Comm. 417), 
that originally the right of taking and 
destroying game belonged exclusively to 
the king ; and it is certain that this fran- 
chise, liKe that of a chace or park, must 
either be derived from a royal grant, or 
froju prescription, which supposes a grant. 
I’iie law is thus settled in the Case of 
Monopolies (11 i?ejp., 87, b.), where it is 
jBaid that none can make a park, chace, j 


or warren without the king’s licence, for 
tliat is quodarnrnodo to appropriate those 
creatures which are ferco uatnnjc et md- 
lilts in bonis to himself, and to restrain 
them of their natural liberty.” It is the 
opinion of Spelmann ( Gloss, iii voc. War- 
renna) that free warren was introduced 
into England by the Normans ; and there 
are many instances of such grants by the 
English kings subsequent to the Con- 
quest. 

Free warren cannot appertain to a manor 
except by prescription ; and even wlien 
held witiv the manor, it does not pass by 
a grant of the manor without the appur- 
tenances ; nor if it be held in gross, will 
it pass by a grant of the manor and appur- 
tenances. (3 N. & M. G 7 1 .) The general 
rights with respect to game which now 
belong to lords of manors are vested in 
them by statute. [Manor.] 

It does not appear that the crown ever 
had the right of granting free warren to 
one person over the lands of another, 
though such a right might be enjoyc'd by 
prescription. TJie riglit of free warren 
over the land of another might also arise 
under other circumstances, as when a 
man, having free warren ovei* certain 
lands, aliened tliem, reserving the war- 
ren. (8 Itep.y 108.) 

A warren may lie open, and there is no 
necessity of enclosing it, as there is of a 
park. (4 Inst.f 318.) Tlic beasts of 
w'arrcu appear to be only hares and rab- 
bits; and the fowls of warren are par- 
tridges and pheasants, though wmiu 
add quails, woodcocks, and water-fowl" 
{Terms de la Leij, 589.) The grantee 
of free warren acquire<i thereby the rigif 
to appoint a person to watch over aiui 
preserve tlie game, called a warrener, 
who is justified in killing dogs, polecats, 
or other vermin which he finds disturb- 
ing or destroying tlie game (Cro. J ac. 4r)), 
and by 21 Edward I. s. 2, entitled 
3f alef actor ihus, every forester, parkcr, or 
warrener was authorized to kill persons 
trespassing in forests, parks, or warrens 
who resisted and refused to render them- 
selves. 

The franchise of free warren still exists 
in some places, and is viewed as an 
tolerable remnant of teudalism. 
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WASTE, says Coke (Cor Lift. 53), 
^■vastumdicitiir avastando, of wasting and 
depopulating;” but he gives no further 
definition. The notion of waste seems to 
be when a tenant for years, by the cour- 
tesy, by dower, or for life, so deals with 
land, or such things as are attached to the 
soil, as to destroy them or greatly damage 
them. Accordingly the old action of 
waste lay against such tenants by him 
who had the immediate estate of inheri- 
tance. Waste is either voliinlarif^ which 
is an act of commission, or permissive, 
which is a matter of omission only. 

Voluntary Waste chiefly consists in 
felling timber trees, pulling down houses, 
or permanently altering any part of a 
house, in opening new mines or quarries, 
in changing the course of husbandry, and 
in the destruction of heir-looms. 

Permissive Waste consists chiefly in 
allowing the buildings upon an estate to 
go to decay. 1 1 is a gejieral rule that 
the wasle which arises from the act of 
God is excuseable, as if a house falls in 
consequence of a tempest. Put if the de- 
struction of the house by the tempest has 
been owing to its being out of repair, the 
tenant is guilty of waste : and so he will 
be if he do not repair a house which has 
been uncovered or damaged only by a 
tempest. In the same manner, if the 
banks of a river, while in a state of proper 
repair, fire destroyed by a sudden Hood, 
the tenant is not answerable. (1 Inst^ 
53 a, b.) The rule applies also to the 
case of a house burnt down by accident. 
(0 Ann. c. 31, s. 0.) But in these and 
all sintilar cases the tenant will still be 
bound to repair or rebuild, if he has en- 
tered into a geiienil covenant to repair. 
[Tenant and Landlord.] 

Tenants in tail, as they have estates of 
inheritance, are entitled to commit every 
kind of waste ; hut this power continues 
and can be exercised only during the life 
of the tenant in tail. When it is said 
that a tenant in tail may commit every 
hind of waste, the nnani r.g is that he can do 
those acts to the land which tenants who 
have not an estate of inheritance cannot do. 
Tenants in tail after possibility of issue 
oxtinct, are not impeachable for waste, 
hut, like tenants for life when their es- 


tates are given without impeachment of 
waste, they may be restrained from wilfully 
destroying the estate. (2 Cha. Ca. 32.) 
A mortgagee in fee in possession Las a 
right at law to commit any kind of waste, 
being then considered as the absolute 
owner of the inheritance ; hut he will be 
restrained by a court of equity, which 
will direct an account of timber cut down, 
and order it to he applied in reduction of 
the mortgage debt. ("2 Vern. 392.) 
Copyholders cannot, unless there be a 
special custom to warrant it, commit any 
kind of waste, and every species of waste 
not Avarranted by the custom of the manor 
operates as a forfeiture of the copyhold. 
(13 Uep., 08.) 

The original remedy for waste was 
that under the statute of ^larl bridge, 52 
Henry III. c. 24, which gave to the 
owner of the inheritance an action of 
waste against the tenant for life, in which 
he Avas entitled to ra*over full damages 
for the waste committed. But as this 
remedy was often found inadequate, it 
was enacted by thb statute of Gloucester, 
6 KdAv. I. c. 5, that the place wasted 
should be recovered, together Avith treble 
damages for the injury done to the inhe- 
ritance. No person was entitled to an 
action of w aste against the tenant for life 
under these statutes, except him who had 
the estate of inheritance immediately ex- 
pectant on the determination of the estate 
for life ; so that if there Avere an existing 
estate of fn*ehold interposed between the 
estate for life and that of inheritance, the 
right of action Avas suspended. ( I Inst.t 
.53, b.) The action of Avaste had long 
given way to the much more expeditious 
and easy remedy by an action of trespass 
on the case in the nature of Avaste, which 
may be brought by the person in rever- 
sion or remainder for life or for years, 
as well as in fee, and in which the plain- 
tiff is entitled to costs, which he could not 
have in an action of Avaste (2 Saund., 
2 . 52 , n. 7 ) ; and the writ of Avaste is now 
finally abolished by the 3 and 4 Wm. IV. 
c. 27, s. 33. It seems that there was 
formevly no remedy for mere permissive 
Avas^e after the death of the tenant, 
though if the estate of the tenant was be- 
nefited by the injury inflicted, as if money 
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was derived to it from the sale of trees 
cut down, an action for the value of the 
property might have been sustained 
against the executor. (Cowp. ;37ri.) 
Now however, by the 3 and 4 Wm. IV. 
c. 52, s. 2, remedies by action of trespass 
or trespass on the case are given against 
the executors of any deceased person for 
any wrong committed by him in his life- 
time against the real or personal property 
of another within six months of his death, 
provided the action be brought within 
six months after the personal represent- 
atives have taken upon themselves the 
administration of the estate. 

Hut the most complete remedy in cases 
of waste is that in the Court of Chancery, 
which, upon application to it by bill, will 
not only direct an account to be taken 
and satisfaction to be made for the da- 
mage done, but will interpose by way of 
injunction to restrain the commission of 
future waste. A Court of Equity will 
grant its assistance against the commis- 
sion of waste wherever the case appears 
to require it, even thftugh the plaintilf is 
not in a condition to maintain an action 
at law. (3 Atk., 91, 211, 723). The 
court w'ill -also grant an injunction against 
waste pendente lite; and in such ca.ses it 
is not necessary that the plaintiff sliould 
wait till waste is actually committed ; it 
is sufficient if an intention to commit 
waste appears, or if the defendant insists 
upon his right to do so. (2 Atk. 182.) 

It has long been usual when estates for 
life are expressly limited, to insert a 
clause declaring that the tenant shall 
hold the lands “ without impeachment of 
waste." These words were originally 
intended merely to exempt the tenant 
from the penalties of the statute of Marl- 
bridge, though it has long been settled 
that they enable him to cut down timber 
and to convert it to his own use ; but he 
may be restrained in equity from com- 
mitting malicious waste so as to destroy 
the estate, or cutting down timber, which 
serves for shelter or ornament to a man- 
sion-house, or timber unfit to be felled. 
(2 Vern. 738; 3 Atk. 215.) This is 
what is called the doctrine of Equitable 
Waste The privileges of the tenant for 
life under the words “ without impeach- 


ment of waste’* are annexed in privit 
to his estate, and determine with ii 
Thus it seems that if a lease were mad 
to one for the life of another w ithout ini 
peachment of waste, with remainder ti 
him for his own life, he w'ould heeom 
punishable for w^aste, the first estate beiiij 
merged in the second. (11 Hep. 83, b. 

Ecclesiastical persons, who hold land 
in right of a church, are disabled fror 
committing waste, though, like othc 
tenants for life, they have the riglit t 
take from the laud materials for necessar; 
repairs. They may not only fell timbe 
and dig stones for that purpose, but hav( 
even been allowed to sell timber or stoiu 
when the money w as to be applied in vc. 
pairs; also, though they cannot open miiief 
they may work those already open. (Ami 
1 78.) Ecclesiastical persons may be pro 
ceeded against for waste in the civil as wel 
as the ecclesiastical courts. It has beei 
held that an action on the case will 1 
against them for dilapidations, and ma; 
be brought by the successor to a beiielici 
either against his predecessor or his per 
sonal representatives. (3 Lev. 208 ; : 
T. 11, 030.) It seems doubtful whethe 
the courts of common law have any i)owc 
to issue a prohibition against the com 
mission of waste by ecclesiastical persons 
(I Hos. and Pull. 105.) Hut there is m 
doubt as to the jurisdiction of the (.our 
of Chancery to grant an injunctimi agaliis 
any ecclesiastical person whatsoever tf 
.stay waste in cutting down timber, poll- 
ing down houses, or opening quarries oi 
mines on the glebe. ’Phe proper person 
to make the application is the patron ol 
the living, or, when the living is in the 
crown, or the application is made agaiusi 
a bishop or a dean and cliapter, the attor- 
ney-general on behalf of the crown. (-1 
Mer. 421.) Hut the patron of the living 
in such cases has no right to an account, 
for he cannot have any profit by the 
living. (Amb. 170.) An injunction has 
been granted against waste by the widow 
of a rector during the vacancy of the 
living. (2 Bro. cc. 5, 02.) Hy the 
Geo. HI. c. 52, the incumbents of bene- 
fices are enabled to cut down timber on 
the glebe-lands for the purposes of tlic 
statute (55 Geo. III.) enabling them to 
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exchange their parsonage-houses or glebe- 
lands. 

Tenants in tail and tenants in fee have 
the inheritance in tlie land, and they are 
the real owners. Those who have less 
estates are in the situation of the Roman 
Usufructuarius© [UsutaucTUs.] 

(See llacon’s ‘Al)ridgnient/ art. Waste!) 
WATER AND WATERCOURSES. 
The right of conducting water through 
one piece of land for tlie use of another 
is an iiicori)oreal hereditament of the 
class of easements, and was known in 
the Roman law by the name of the scr* 
vilHS aqua; ductus. The right of taking 
water out of the well or pond belonging 
to another person is an incorporeal here- 
ditament of the class of profits called in 
the Roman law the servitus aquee hauslus. 
These; rights, in our hnv, must be either 
derived from a grant or established by 
prescription. [Puescription.1 

It is the law of England that water 
flowing in a stream is originally publici 
juHsf that is to say, a thing the property 
of which belongs to no individual, but 
the use to all. The legal presumption is 
that the proprietor of each bank of a 
stream is tlie proprietor of one-half of 
the land covered by the stream, but there 
is no property in the water. Every pro- 
prietor has an equal right to use the 
water which Hows in the stream, and con- 
sequently no one can have the right to 
use the water to tht; prejudice of any 
other without his consent. No proju’ietor 
can either diminish the quantity of M ater 
which w'ould otherwise descend upon the 
proprietors below, nor throw back the 
water upon the proprietors above, so as 
to overflow or injure their lands. For 
the same reason, no proprietor has a right 
to use the water of a stream so as to in- 
jure its quality to the detriment of other 
proprietors. 

The only modes in which a right to 
the use of running water, in a manner 
inconsistent witl^the common law rights 
of others can he established, are either 
proof of an actual grant or licence from 
fhe persons whose rights are affected, or 
proof of an uninterrupted enjoyment of 
‘'Uch a privilege for such a period as the 
law considers sufficient to constitute a 


right by prescription. The period of 
twenty years had been generally fixed 
upon by the courts of law and equity for 
this purpose, and the same period has 
been adopted in the Prescription Act (2 
&3Win. IV c. 71, s. 2). [Piie.sciup- 
TiON.’J But if M’ater has not been appro- 
priated, it seems that tbe person who first 
appropriates and renders it useful ac- 
quires a right, and for a violation of such 
right an action may be maintained on an 
enjoyment of less than twenty years. It 
has been decided that after the erection 
of works and the appropriation by the 
owner of the land of a certain quantity 
of the water flowing over it, if a propri- 
etor of other land afterwards take what 
remains of the water before unappropri- 
ated, the first-mentioned oM iicr, however 
he might before such second appropria- 
tion have token to himself so much more, 
cannot do so afterwards. (G East, 2i9.) 
The privilege of a watercourse is not 
confined to private individuals. It may 
be vested in a corporation, or may be 
claimed by the inhabitants of a toWnship 
or parish. If land with a run of water 
upon it be sold, the water pri mu facie 
passes with the land ; but it is laid down 
by Coke that if a person grants aquam 
stiam, the soil will not pass, but only a 
right of fishing in that water ; for the 
proper words in that case to pass the soil 
would be, so many acres of land aqua 
cuopertas: whcrcjis the M Ord staqinnn^ or 
pool, will pass both Materaiid land. (1 
Just.. 4, b.) The exclusive right to a 
flow of water once acquired can only- 
pass by grant as an incorporeal heredita- 
ment, and a licence, by parol or otherwise, 
to use or take the water at any place, 
may be levoked even without an express 
power of revocation being reserved, un- 
less works have been constructed and 
expenses incurred upon the faith of it. 
(.5 B. & Ad., \.) 

When the owners of property have, by 
long enjoyment, acquired special rights 
to the use of water in its natural state, as 
it was accu.'stomcd to flow', and not merely 
a use, which is common to all the king’s 
subjects, an action may be maintained 
for I disturbance of the enjoyment; 
but where the injury, if any, is to all 
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the king’s subjects, the only remedy 
is by indictment. The mere obstruc- 
tion of water which has been accus- 
tomed to dow through a person’s lands 
does not in itself afford a ground of ac- 
tion. The plaintiff in such an actior 
must be enabled to show either thai 
some benefit arose to him from the water 
going through liis lands, of which he has 
been deprived, or at least that some dete- 
rioration was occasioned to the premises 
by the s'^htraction of the water; but 
w'here the proprietor of the lands can 
prove that he is injured by the diversion 
of the w^ater, it is no answer to his action 
to show that the defendant was the first 
person who appropriated the water to his 
own use, unless he has had twenty years’ 
undisturbed enjoyment of it in its altered 
course. If the injury occasioned by the 
diversion or obstruction of water is of a 
permanent nature and injurious to the 
reversion, an action may he brought by 
the reversioner, as well as by the tenant 
in possession, each for his respective loss. 

The diversion of watercourses or in- 
jury to their banks so as to cause inunda- 
tion are nuisances against which a court 
of equity will protect parties by injunc- 
tion; and if there be a question as to the 
right to the flow of water, an issue will 
be directed to try it. Although a court 
of equity will not in terms decree the 
banks of rivers, watercourses, or naviga- 
ble canals to be repaired, the effect of 
such an order may he obtained by an 
order that parties shall not be at liberty 
to use them while out of repair, or against 
their impeding the use of them by the 
obstructions consequent upon a state of 
disrepair. An injunction may also be 
obtained against conducting the water 
from one man’s tenement upon that of 
another to his injury by drains or other- 
wise, in a manner in which it has not 
been accustomed to flow. And it may 
be laid down generally, that, with respect 
to water and watercourses, the aid of a 
court of equity may be obtained for the 
purpose eidier of restraining injury or of 
quieting possession. (Foiiblauque, On, 

WAY, Chimin (from the French Che- 
tnw), is a term used to denote either ^ 


right, in one person or more, of passing 
over the land of another, or the spac< 
over which such right is (exercisable. Ii 
the former sense a way is an incorporca 
right of the class called Easements. 

There are five kinds of way ; — 1, Afoot 
way, for persons passing oH foot only ; 2 
a horse-way, for persons passing on horse 
hack, but including a foot- way; 3, ; 
drift- way, for driving cattle; 4, a car 
riage-way, for leading or driving cart 
and other carriages, always includiug ; 
foot and horse-way, and usually, but no 
necessarily, including a drift- way ; 5, i 
water-way for ships and boats. [River. 

All these may be either private oi 
public ways. Private ways are eiijoyec 
by particular persons or classes ; public 
ways are open to all persons ; hence sucl: 
a way is said to be communis strata, oi 
alta via rcyia—iw the language of plead- 
ing, a common and public (pieen’s liigh- 
way. 

I. The proper origin of a private riglil 
of way is, a grant from the owner of tin 
soil. 

Such a grant may be made to a party, 
or to him and his heirs i a (jross ; i. (\ 
without respect to any land or house oi 
which he may be the owner or occupier: 
or to the grantee, his heirs, and assigns, 
heim^ owners of such a Jiouse or close ; 
in which ease the right granted will 1)0 
appurtenant to the house or close to which 
the grant is annexed, and the right will 
pass witli the house or close. ^ 

The grant of a way may be either ex- 
press or implied ; and in the case of an 
express grant, the grantor may impose 
such restrictions upon his grant as he 
thinks proper. If a man at the time 
when he conveys part of his laud to an- 
other, lias no access to the land conveyed, 
except over the land which he reserves, 
the grant of a right of way over the land 
restu-ved is implied. If a man conveys 
part of his land, and has no access to the 
part reserved, except ov^ the land con- 
veyed, a right of way over the land con- 
veyed is implietlly reserved, "i^he way 
so impliedly granted or reserved is called 
a “ way of necessity.” 

Where no deed can be produced where- 
by a way is expressly or impliedly ere- 
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ated, the party who claims the way may, 
in the case of a long-continued user of 
the right without evidence of commence- 
ment or interruption within tlie period of 
legal memory, plead that it has been im- 
memorial ly enjoyed by him and his an- 
cestors in the case of a way in gross, or 
by him and all those whose estate he has, 
in the house or close to which the way is 
annexed, in the case of a way appendant 
{i. e. immemorially appurtenant).* 

Until lately also, a lost grant would be 
presumed in ordinary cases, after an un- 
interrupted and unexplained user of 20 
years. The rule of law as to prescrip- 
tion for ways is settled by 2 and 3 Wm. 
IV. c. 71, § 2. [PRESCRirTION.] 

A grant of a right of way made by a 
person who lias only a limited estate in 
the land over which the way passes, is 
effectual only during the continuance of 
the estate of the grantor. If a claim 
to a right of way is set up in respect of 
the 20 years’ or the 40 years* enjoyment 
mentioned in the statute, if it appt‘ar that 
the land over which the right is claimed 
has, during the whole or part of the 20 
or 40 years, been in the occupation of a 
party who had a limited estite in such 
land, not only is no right of way acquired 
against the reversioner, but no right 
whatever is gained by the user. (4 
Tyrwh. 552; 1 Cro. M. & H., 217.) As 
to the construction of this act, see 6 N. 
& M. 230; 4 Ad. & Ell. 360: 11 Ad. 
and Ell. 688, 788. 

The party to whom a private road is 
allotted under the general enclosure act, 
has a statuton/ right of way. 

If the party entitled to a way becomes 
the OMuier of the land over which it passes, 
the right of way is extinguished if the 
party has the same (.extent of interest in 
the land and in thri way. But if the one 
he held for an estate different in extent 
of duration from the other, the right is 
only suspended during the union of the 
t^o interests. Even where a right of 
^ay is extinguished by unity of ^sses- 
sion, it will, in some cases, revive upon a 
severance of that unity, as by partition 
among parceners, /tc. A private right 
of Way may also be extinguished by a 
deed of release executed the party 


who is entitled to such way ; and such a 
release may be presumed from a non-user 
for 20 years or from a declaration made 
by the party that he has no such right. 

A way of necessity is limited by the 
necessity out of which it has arisen. If 
the party to whom such a w’ay is im- 
pliedly granted, or by whom it is im- 
pliedly reserved, becomes entitled to 
some other access to his land, equally 
direct, the way of necessity is gone. 

The particular rights of the grantee 
of a private way continue to exist not- 
withstanding the owner of the land may 
have dedicated it to the public as a high- 
way. 

By the general enclosure act (41 Geo. 
III. c, 102) all roads, private as well as 
public, within the district, not set out by 
the commissioners, arc declared to be ex- 
tinguished. 

The grantee cannot throw the burtheu 
of repairing the way upon the grantor 
unless by the terms of the grant, evi- 
denced by the deed or by user, the gran- 
tor has engaged to enable the grantee to 
use the way. In the ordinary case, where 
the right and the liability to repair the 
way are in the grantee, he is not entitled 
to go upon the adjoining land when the 
direct way is impassable (4 Maule and 
JSelw., 387) ; whether he may do so where 
the state of non-repair is caused by the 
wrongful act of the occupier of the land, 
or where the liability to repair rests upon 
the latter, does not appear to have been 
decided. 

If the occupier of the land over which 
a private way passes, or any other per- 
son, obstruct the way, the party entitled 
to the way may remove the obstruction, 
and he may also bring an action on the 
case, or, in some cases, an action of cove- 
nant against the obstructor. On the other 
hand, if the occupier of the land resisting 
the claim of a right of a way, bring an 
action of trespass against the person ex- 
ercising the alleged right, the defendant 
may plead in justification a title founded 
upon prescription, grant, reservation, or 
statute. 

II. Between private ways and pub- 
lic ways stand what may he called qua^ 
si public ways, which partake of the 
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qualities of both, but differ in some re- 
spects from each. By some writers these 
are classed among private, by others, 
among public ways; they seem more 
properly to constitute a distinct interme- 
diate class. Such are ways which tlie 
inhabitants of a town, &o., have imme- 
morially used from their town, I'ic., to a 
church or market. A right of this de- 
scription cannot, in modern times, be cre- 
ated. It cannot be the subject of a grant, 
inasmuch as inhabitants, as such, are not 
at this day capable of taking any interest 
by grant; nor can it, like a public way, 
be created by dedication, as the dedica- 
tion of a way can only be to the public 
at large. Such a right therefore can 
exist only as the consequence of an antient 
custom. 

III. A highway is created where the 
owner of the soil has, by express words 
or by some act done or forborne, declared 
his intention that the public shall have 
the use of a way over such soil. • The 
dedication of a way to the public may be 
by writing or by words; so that it may 
be inferred from the acts of the i)arty, 
as the throwing down of fences, or from 
mere tacit acquiescence where the acqui- 
escing party is in possession of the land, 
and therefore has the means, if disposed 
so to do, of preventing the use of the 
way. In all cases, however, it is neces- 
sary that the party dedicating should have 
a sufficient interest in the laud to warrant 
such dedication. If he has a less estate 
than a fee-simple, his dedication will not 
bind the reversioner. But it would also 
appear that the owner of such a limited 
estate could not even dedicate a highway 
to the public for the limited period of 
his interest in the soil, and that his at- 
tempted dedication, however distinctly 
and formally made, would amount to 
nothing more than a licence revocable' at 
pleasure. 

When there is no express dedication, 
the presumption of an intention to dedi- 
cate, arising out of the conduct of the 
party, may be rebutted ; as by showing 
that whei the public were first admitted 
a her or a chain was occasionally placed 
across the road, whereby passengers 
might, at times, be excluded; although 


it should also appear that the bar, &c 
had long been omitted to be used, or tha 
it liad been suffered to fall into decay, o 
had been actually broken down, and tha 
no attempt had afterwards been made t 
restore it. 

A highway is frequently created b 
statute, principally under inclosure acb 

Whatever may have been the origin t 
a highway, it cannot, at common Jaw, b 
destroyed or altered, except after an in 
quisitioA taken upon a writ of ad quo~ 
damnum. 

By the common law the burthen c 
maintaining highways is thrown upo 
the occupiers of lauds and tenement 
within the parish, or rather within th 
township in whicli tlie way is situated 
But particular persons may be bound t 
repair a highway. This special liabilit; 
may exist l>y reason of enclosure (ration 
coarctationis), against parties who Iiav 
enclosed the sides, or one side of th 
road, and have thereby lessened the faci 
lities for breaking out into the adjoinin, 
lands where necessary ; or by' reason c 
the possession of lands (rationc tenun 
terrm sii;.e), which have by some mean 
become chargeable with the burtiioii. li 
the case of a corporation aggregate, 
liability to repair may also he establisln 
by prescription only, or antient usagi. 
without enclosure or tenure. 

Any obstruction or other nuisance in ; 
highway may be abated or removed b; 
any person who chooses to undertake th 
task. The wrong-doer may also be^)ro 
ceeded against by indictment as for ; 
misdemeanor; but he is not liable to ai 
action, as he is in the case of a miisaiici 
to a private or to a quasi-puhlic way, cx 
cept in respect of special damage. 

The regulation of highways has fni 
quently been made tlie subject of legijs 
lative interference. The statute now ii 
force is the 5th and (Jth William IV 
c. 50. 

In the case of a w'ay over w’ater, cithei 
private, quasi-public, or j)ublic, if tli< 
course of the water alter by sudden oi 
gradual change, the way is continuec 
over the new course. Every navigabk 
river, arm of the sea, or creek, is a liigl*' 
way for ships and boats. [Kivejl] 
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WEALTH. [Political Economy.] 
WEALTH OF NATIONS. IVohi- 
iiCAL Economy.] 

WEIGHTS AND MEASURES. We 
^haU first describe the English weights 
and measures as they stood on the last 
dj> y of the year 182.5, immediately before 
t'ic introduction by law of the Imperial 
Measures, with some remarks on their 
states at different times. 

!7Voy Weitjht. — The pound is 12 
unces; the ounce is 20 penny w^eights; 
e pennyweight is 24 grains. The pound 
5760 grains. There is hut one grain 
in use, whether troy or avoirdupois, and 
’ cubic inch of pure water is 252*458 
fains (barometer 80 inches, thermometer 
(2° Fahr.). A cubic foot of water is 
75*7374 pounds troy. Only gold and 
silver are measured by this weight. It is 
usual to say that precious stones are also 
measured by troy weight ; but, as may be 
supposed, the measure of these is the 
grain. The diamond is measured by 
carats of 1 5 1 J to the ounce troy ; so that 
the carat is .Mj grains, very nearly. In 
oearls, the old foil measure still exists; 
or the pearl grain is one-fifth less than 
he troy grain. 

Apothecaries* Weipht. — In dispensing 
idicines, the pound troy is divided 
12 ounces, the ounce into 8 drams, 
tlib dram into 3 scruples; consequently 
each scruple is 20 grains. But in buying 
ind selling medicines wholesale, averdu- 
pois weight is and always has been used. 
The fact seems to be that in the first in- 
stance the more precious drugs, as musk, 
were weighed by troy weight, in the same 
manner as the more precious metals; 
and that the common medicines were dis- 
pensed by fractious of what was then the 
common pound. 

Apothecaries* Fluid Measure. — In 
836, in the new edition ot the ‘ Phar- 
‘ aacopoeia,* the College of Physicians 
prescribed the use of the following mea- 
sure :~60 minims make a fluid dram; 
8 fluid drains a fiuid ounce; 20 fluid 
ounces a pint. For water this is actual 
Weight as well as measure, since the im- 
perial pint is 20 ounces aveniupois of 
''i^ater; but for other liquids the fluid 
gunce* must merely be considered as a 

* It is not noted in the * HliarnMcopa'U* that 
^OL. II, 


name given to the 20th part of a pint. 
The minim of water is as nearly as pos- 
sible the natural drop ; but not of other 
substances, the drops of which vary with 
their several tenacities. 

According to Dr. Young (who has re- 
duced them from Vega), the apothecaries’ 
grains used in different countries are as 
follows: — 1000 English grains make 
1125 Austrian, 95G Bernese, 981 French, 
850 Genoese, 958 German, 978 Hano- 
verian, 989 Dutch, 860 Neapolitan, 824 
Piedmontese, 864 Portuguese, 909 Roman, 
925 Spanish, 955 Swedish, 809 Venetian. 

Averdupois H'eight , — The pound is Ifl 
ounces, and the ounce 16 drams: the 
modern pound is 7000 grains (the same 
as the troy grains) ; whence the dram is 
27 grains and ll-32nds of a grain. The 
hundredweight is 112 pounds, and the 
ton 20 hundredweight. The cubic foot 
of water is 62*3210006 pounds averdu- 
pois. The stone is the 8th part of the 
hundredweight, or 14 pounds. The ton 
of shipping is not a weight but a measure, 
42 cubic feet, holding 24 hundredweight 
of sea-water. Down to the statute of Geo. 
IV. the averdupois i)ound varied a little, 
according to the notion of the wTiter : Dil- 
worth makes it 69094 grains ; Dr. Robert 
Smith, 7000 grains; Bonnycastle, 6999^- 
grains. That act declares “ that seven 
tliousand such grains shall be, and they 
are hereby declared to be, a pound avoir- 
dupois.” 

Long Measure. — Three barleycorns 
make an inch, 12 inches a foot 3 feet a 
yard, 5^ yards a pole or perch,* 40 poles 
a furlong, 8 furlongs (1760 yards) a 
mile. Also inches are a nail, 3 
quarters of a yard a Flemish ell, 5 
quarters an English ell, 6 quarters a 
French ell. A pace is 2 steps, or 5 feet; 
a fathom is 6 feet. The chain is 22 yards, 
or 100 links; 10 chains make a furlong, 
and 80 chains a mile. The barleycorn 
is now disused, and the inch is sometimes 
divided into 12 lines (as in France), but 
oftener into tenths or eighths. The yard 
is frequently called an ell in old books ; 
commonly, Recorde says. Mellis says 

the n id ounce, when it i$ an ounce, is an ounce 
averdupois. 

• In recent times the word perch has been 
almost confliied to the square perch. 

3m 
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that both the yard and the ell were divided 
each into 10 nails. A goad is an old 
name for a yard and a half. The hand 
(antiently handful), used in measuring 
the height of horses, is fixed at 4 inches 
by 27 Henry VIII. cap. 6. The furlong 
is probably a corruption of forty-long, 
from its forty poles. 

Square Measure,— K square perch is 
30j square yards ; 40 square perches are 
a rood (formerly also farthendele), 4 
roods are an acre. The acre is also ten 
square chains, or 4840 square yards. 
Four square perches were antiently called 
a day’s work. The rood * is the same 
word as rod : Mellis says four rods make 
an acre. The old terms which have 
come down from ‘Domesday Book’ at 
latest, the hide, plowland, canicate, and 
oxgang, are wholly unsettled as to what 
magnitudes they meant. 

The cubic measures, or measures of 
capacity, do not immediately depend upon 
the cubic foot, except in the case of tim- 
ber. Forty cubic feet of rough timber, 
or fifty feet of hewn timber, make a 
load. 

The preceding measures have been un 
touched by the act which introduced the 
imperial measures. The old measures of 
capacity, the wine measure, ale and beer 
measure, and the dry measure, are now 
replaced by the imperial measure. 

Old Dry or Com Measure. — The gal- 
lon is 268*0 cubic inches. Two pints 
make a quart, two quarts a pottle, two 
pottles a gallou, two gallons a peck, four 
pecks a bushel, two bushels a strike, two 
Strikes a comb or coomb, two coombs a 
quarter (eight bushels), five quarters a 
wey or load, and two weys a last. In 
measuring grain, the bushel is struck; 
that is, the part which more than fills 
the measure is scraped off. Most other 
goods were sokL by heaped measure, or 
AS much as could be laid on the top of 
the measure was added. This heaped 
measure (which was supposed to ^ve 
aibout a third more than the other) was 
at first allowed in the imperial system, 

* liod or rood merely mesni a piece of wood 
irnch longer than it is tvoad or thick. So the 
WMd rood frequently wai used for tlie cross ; and 
wher Milton say.^ that Satan ** lay floating many 
4sraod," lie is taking the longtli hia hero, and 
uot the gronadwhieh koeoveiad. 


but has since been abolished. Coals 
which must now be sold by weight, wer, 
sold by the chaldron. Three bushel; 
make a sack,* three sacks a vat, and fou 
vats a chaldron* 

'I'here was antiently a dell, or hall 
bushel (also called a twit), which make 
the binary character of this measur 
almost complete. In the ‘ Pathway’ vi 
do not find the load or wey,t and tin 
coomb is also called a cornook (by Jona, 
Moore, canoch), and the quarter also; 
seam.J The ‘ Pathway,’ Mellis, aii( 
Moore, &c. mention tlie u-ater measure o 
five pecks to a bushel ( 1 1 Henry V 11. cap 
4), and always in conjunction with dr 
measure : it means a dry measure in usi 
at the waterside, and lime, sea-coal, am 
salt -were measured by it. The comnioi 
dry bushel was called the Winchestei 
bushel ; this name is a remiiaiit of Uk 
laws of King Edgar, who ordained thai 
specimens kept at Winchester should b( 
legal standards. 

Old B'i/ic§ Measure, — The gallon con- 
tains 2.31 cubic inches. Four gills make 
a pint, 2 pints a quart, 4 quarts a gallon 
18 gallons a rundlet, 31^ gallons a barrel 
42 gallons a tierce, 63 gallons a hogs 
head, 2 tierces a puncheon, 2 hogsheads 
a pipe or butt,|| 2 pipes a tun. But the 
pipes of foreign wine depend more on the 
measures of their different countries than 
on tlie above. The rundlet and liarrel 
are generally omitted, but they are both 
found ill writers of the sixteenth centurjj 
Mellis gives 18j gallons, and the ‘ katjf 
way’ 18 gallons, to the rundlet. Tie’i 
merely means the third part of a pil" 
and the puncheon was antiently cuUmi 
the tercian (of a tun). The pottle (o* 
two quarts) formerly existed. The anker 
of brandy, a foreign measure of compa*, 
ratively recent introduction into England, 
is ten gallons. 

Old Ale and Beer Measure, — Dn’ 
gallon contains 282 cubic inches. 

• In 1596 the sack was four bushels. 

+ Moore makes six quarters, and Ward ten, 

% ^hls word lias been preserved as n 

^ For wine and spirits, cider, mead, oil, lionej, 
vinegar. 

II According to Mellis, the butt was » I 

apphed only to iMdf tuns ofanaliiisqy.ot'sac * 
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pints make a quart, 4 quarts a gallon, 9 
gallons a firkin, 2 firkins a kilderkin, 

2 kilderkins a barrel, 1^ barrels a hogs- 
head, 2 hogsheads a butt, 2 butts a tun. 
Up to the year 1803, when the two mea- 
sures were assimilated by statute, this 
was the beer measure, and the ale mea- 
sure only differed from it in that 8 gal- 
lons made a firkin. Nothing above a 
barrel is mentioned in the oldest tables, 
and the pottle (two quarts) is introduced. 
Two tuns were sometimes called a last. 

Imperial Measure . — This measure su- 
persedes the old com, wine, and beer 
measures. The gallon contains 277*274 
cubic inches, and is 10 pounds avcrdupois 
of water. Four gills arc a pint, 2 pints 
a quart, 4 quarts a gallon, 2 gallons a 
peck, 4 pecks a bushel, 8 bushels a quar- 
ter, 5 quarters a load. Of these the gill 
and load are not named in the statute, 
but are derived from common usage. 
When heaped measure was allowed, three 
bushels made a sack, and twelve sacks a 
chaldron, /fhis heaped measure was 
abolished * by 4 & 5 Wni. IV. c. -19 and 
the abolition was re-enacted by . 0 

Wm. IV. c. G3, which repealed the for- 
mer. These acts leave the higher mea- 
sures of wine, &c., to custom, considering 
them apparently as merely names of 
casks, which in fact they are, and leaving 
them to be gauged in gallons. It must 
be remembered that in former times any 
usual vessel which was generally made 
of one size came in time to the dignity of 
a place among the national measures. 

iVool Measure . — Seven pounds make 
a clove, 2 cloves a stone, 2 stones a tod, 
Gj tods a wey, 2 weys a sack, 12 sacks a 
last. The * Pathway ’ points out the ety- 
mology of the word cloves ; it calls them 
“ claves or nailsy It is to be observed 
here that a sack is 13 tods, and a tod 28 
pounds, so that the sack is 364 pounds. 
Jeake says this was arranged (31 Edward 
III. cap. 8) according to the lunar year 
of 13 months of 28 days each. The rea- 
son no doubt was that the inultitudcs of 
■'i^hose occupation the spinning of wool 

* It was abolished in Scotland two centuries 
^ 0 , and re-enacted by neglect in the act of 1825. 
^t the re-enactment did not obtain for it tlie 
>fighteat intcoduction, aococdiiKr to Mr. M*Cul- 


formed a part might instantly he able to 
calculate the supply for the year or month 
from the amount of the day’s work ; a 
pound a day being a tod a month and a 
sack a year. 

Tale or Jiechonimj . — If we were to 
collect every mode of counting, this would 
be the largest head of all. The dozen, 
the gross of 12 dozen, and the score, are 
the only denominations not immediately 
contained in the common system of nu- 
meration, which are universally received; 
and in all cases, by a dozen, a score, a 
hundred, a thousand, &c., were signified 
different numbers, composed of the arith- 
metical dozen, score, &c., together with 
the allowances usually made upou taking 
quantities of different goods. The 
“ baker’s dozen,” for instance, which has 
passed into a proverb, arose from its 
being usual in many places to give 13 
penny loaves for a shilling. The in- 
creased dozen, hundred, &c., were some- 
times called the long dozen, long hundred, 
&c. ; and this phrase is sometimes heard 
in our own day, when a dear price is 
called a ‘‘long price.” The 12 dozen 
was formerly called the small gross, and 
12 small gross made the great gross. 
The hundred was more frequently 120 
than 100, the thousand generally ten 
hundred. Ten thousand was frequently 
called a last; and it is to be observed 
that the word last was frequently (almost 
usually) applied to the highest measure 
of one given kind. The shock was always 
60; the dicar, or dicker, always 10, as 
the name imports. In measuring paper 
(1.594) the quire was 25 sheets, the ream 
20 quires, and the bale 10 reams. By 
1650 the practice of reckoning 24 sheets 
to the quire (now universal) had been in- 
troduced as to some sorts of paper. Tale- 
fish, as those were called which were 
allowed to be sold by tale, were (22 Edw. 
IV. cap. 2) such as measured from the 
bone of tlie fin to the third joint of the 
tail 16 inches at least. 

WEIK, or WEAK, is a dam erected 
across a river, either for the purpose of 
taking fish, of conveying a stream to a 
mill, or of maintaining the water at the 
level required for the navigation of it. 

The erection of weirs across public 
rivers has ^ways been cou$id<^ a 
3m2 
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public nuisance. Magna (.harta (c. 23) nions in Parliament/ and passed 121 
directs that all weirs for the taking of June, 1643. 

fish should be put down except on the The persons nominated in the on] 
sea-coast. By the 12 Edw. IV. c. 7, and nance to constitute the assembly consistc 
other subsequent acts, weirs were treated of a hundred and twenty-one clergyme 
as public nuisances, and it was forbidden together with ten lords and twenty con 
to erect new weirs, or to enhance, moners as lay assessors. Several oth( 
straighten, or enlarge those which had persons (about twenty in all) were a] 
aforetime existed. Hence in a case where pointed by the parliament from time t 
a brushwood weir across a river had been time to supply vacancies occasioned b 
converted into a stone one, whereby the death, secession, or otherwise, who wei 
fish were prevented from passing except called superadded divines. Finally, tw 
in flood-time, and the plaintilf’s fishery lay assessors, .John Lord Maitland an 
was injured, this was considered to be a Sir Archibald Johnson of Warriston, an 
public nuisance, although two-thirds of four ministers, Alexander Henderson an 
the weir had been so converted without George Gillespie of Edinburgh, Samw 
interruption for upwards of forty years. Rutherford of St. Andrew’s, and Robei 
And it was laid down in that and other Baillie of Glasgow, were, on the 1 5tli ( 
cases, that though a twenty years’ acqui- September, 1643, admitted to scats an 
escence might hind parties whose private votes in the assembly by a warrant froi 
rights only were affected, yet that no the parliament as commissioners froi 
length of time can legitimate a public the Church of Scotland. They had bee 
nuisance. ("East, 198; 2 B, & Aid. 662.) deputed by the General Assembly, t 
On the same grounds it M ill probably he which body, and to the Scottish Convei 
held that the Prescription Act (2 and 3 tion of Estates, commissioners had bee 
Wm. IV. c. 71) docs not apply to weirs, sent from the two houses of the Eiiglis 
It appears therefore that no weirs can be parliament, and also from the Assembl 
maintained on any rivers to the prejudice of Divines, soliciting a union in the cii 
of the public, or even, as it seems, of in- cuinstances in which they M ere placet 
dividuals, except such as have existed This negotiation betM'een the siiprciiu 
time out of mind, or such as have been civil, and ecclesiastical authorities of th 
erected under local acts of parliament for two countries gave rise to the Solcm; 
the navigation of particular rivers. League and Covenant, which was drawi 

The provision of the Roman law as to up by Henderson, moderator (or presi 
the maintenance of public rivers (flumina dent) of the General Assembly, and 
publica) against any impediment to navi- having been adopted by a uiianimous/ot 
gation, or against any act by which the of that body on the 17th of August, wa 
course of the water is changed, are con- then forwarded to the English parliamei. 
tained in the Digest (43, tit. 12, 13). and the Assembly of Divines at West 
WESTMINSTER ASSEMBLY OF minster for their consideration. 
DIVINES. One of five bills to which The ordinance of the Lords and Com 
it was proposed by the parliamentar}^ mons by which the Assembly was coiisti 
commissioners that King Charles I. should tuted only autliorized the members, nnti 

g ‘ve his consent irr the negotiations at furtlier order should he taken by the twi 

xford (from 30th January to i7th houses, “ to confer and treat among them 
April, 1643) was entitled ‘A Bill for selves of such matters and things touch 
calling an Assembly of learned and godly ing and concerning the Liturgy, disci 
Divines and others to be consulted witli pline, and government of tlie C.’liurch 0 
by the Parliament for the settling of the England, or the vindicating and cleuruq 
government and liturgy of the Church of of the doctrine of the same,” &c. a! 
England, and for the vindication and .hould he “ proposed to them by both 01 
clearing of the doctrine of the said church either of the said houses of pavlianicu 
from false aspersions and interpretations.* and no other,** and to deliver tnei 
This hill was afterwards converted into opinions and advices to the saidhous i 
• An Ordinance of the Lords and Com- from time to time in such manner an 
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sort as by the said houses should be re- 
quired. They were not empowered to 
enact or settle anything. As tlie dis- 
cussions proceeded, a discordance of prin- 
ciples and views upon various points be- 
tween the ruling Presbyterian party in 
the Assembly and the growing Indti- 
pendent or Erastian majority in the par- 
liament became more evident ; while the 
progress of events also tended to separate 
the two bodies more widely every day, 
and at last to place them almost in oppo- 
sition and hostility to each other. The 
Assembly of Divines continued to sit 
under that name till the 22nd of Fe- 
bruary, 1IG49, having existed five years, 
six months, and twenty-two days, during 
which time it had met 1 ltj.‘J times. The 
Scottish commissioners had left above a 
year and a half before. Those of the 
members who remained in town were 
then changed by an ordinance of the par- 
liament into a committee for trying and 
examining ministers, and continued to 
hold meetings for this purpose every 
Thursday morning till Cromwell’s disso- 
lution of the liOiig Parliament, 2r)th of 
March, 1652, after w'hich they never met 
again. 

All the important work of the Assembly 
was performed in the first three or four 
years of its existence. On the 12th of 
October, 1643, the parliament sent them 
an order directing that they should 
‘‘forthwith confer and treat among theiu- 
aelves of such a discipline and gc-verii- 
Ipent as may he most agreeable to God’s 
Roly word, and most apt to procure and 
(preserve the peace of the church at home, 
and nearer agreement with the Church 
of Scotland and other Reformed churches 
abroad, to be settled in this church in 
slciid and place of the present church 
Soverninent by archl)ir>hops, bishops, &c., 
''^liich is resolved to be taken away ; and 
louchiiig and concerning the directory of 
^orship or Liturgy hereafter to be in the 
oliurcli.” This order produced the As- 
stnnbly^s Directory for Public Worship, 
which was submitted to parliament on 
hio 20th of April, 1644; and their Con- 
hissioii of Faith, the first part of which 
Was laid before parliament in the begin- 
of October, 1646, and the remainder 
^ the 26th of November Li the same 


year. Their Shorter Catechism was pre- 
sented to the House of Commons on the 
.5th of November, 1647; their Larger 
Catechism on the 1.5th of September, 
1648. The other publications of the As- 
sembly were only of temporary import- 
ance, such as admonitory aildnvsses to the 
parliament and the nation, letters to 
foreign churches, and some controversial 
tracts. What are called their Annota- 
tions on the Bible did not proceed from 
the Assembly, but from several members 
of the Assembly and other clergymen 
nominated by a committee of parliament, 
to wliorn the business had been intrusted. 

The Directory of Public Worship was 
approved of and ratified by the General 
Assembly of the Church of Sct)tland held 
at Edin\)iirgh in February, 1645; the 
Confession of Faith, by that held in Au- 
gust, 1647; the I^arger and Shorter Ca- 
techisms, by that held in July, 1648 ; and 
these formularies still continue to consti- 
tute the authorized standards of that 
establisliment. The Directory of Public 
Worship was ratified by both houses of 
the English parliament on the 2nd of 
October, 1644; and also tl»e doctrinal 
part of the Confession of Faith, ^tith some 
slight verbal alterations, in March, 1648. 
On the 13th of October, 1647, the House 
of Commons passed an order that tlie 
Presbyterian form of church government 
should he tried for a year; but it was 
never conclusively established in England 
by legislative authority ; and even what 
was done by the parliament in partial 
confirmation of the proposals of the West- 
minster Assembly of Divines, having 
been done without the royal assent, was 
all regarded as of no validity at the 
Restoration, upon which event episcopacy 
resumed its authority without any act 
being passed to tha|:«etfect. 

It is remarkable that there is not in 
existence, as far as is kiiov n, any com- 
plete account of the proct^edings of tlie 
Westminster Assembly of Divines, either 
printed or in manuscript. The official 
record is commonly supposed to have 
perished in the fire of London. Three 
volumes of notes by "Dr. I'honiivs Goodwin 
are pr served in Dr. Williams’s Library, 
London; and two volumes by George 
Gillespie in the Advocate’s Library, Edin- 
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burgh. Haillie’s Letters, however, con- 
tain very full details of what Avas done 
during the period of his attendance ; and 
a Journal kept by Lightfoot has also been 
printed. Much information is to be found 
scattered in various works, such as Reid’s 
‘Memoirs of the Westminster Divines;’ 
Orme’s ‘ Life of Owen and especially 
Neal’s ‘ History of the Puritans.’ The 
only work that has appeared professing 
to be a ‘ History of the Westminster As- 
sembly of Divines* is a 12mo. volume, of 
.390 pages, Avith that title, by the liev. 
W. M. Hetherington, then minister of 
Torphichen, published at Edinburgh in 
the year 1843. The reader is referred 
for a further account of the sources of 
information on the subject to Mr. Ile- 
therington’s Preface, and to a note on 
p. 521 of Aiton’s ‘ Jdfe and I'imcs of 
Alexander Henderson,’ 8vo., Edinburgh, 
1836. 

WHIG. Different accounts are given 
of the origin of this Arord. Burnet, in 
his ‘History of his Own Time’ (i. 43), 
under the year 1 648, says, “ The south- 
Avest counties of Scotland have seldom 
corn enougli to serve them round the 
year; and the northern parts producing 
more than they need, those in the west 
came in the summer to buy at licith the 
stores that came from the north; and 
from a word irhu^gam, used in driving 
their horses, all that drove were calWl 
whiff;^a7nors and shorter the whifjgs. Noav, 
in that year, after the news came doAvn 
of Duke Hamilton’s defeat, the ministers 
animated their people to rise and inarch 
to Edinburgh ; and they came up march- 
ing on the head of their parishes, with an 
unheard of fury, praying and preaching 
all the way as they came. The Marquis 
of Argyle and his party came and bearded 
them, they being about#, 6000. This was 
called the whiggamors’ inroad; and ever 
after that all that opposed the court came 
in contempt to lx? called whif/(fs ; and 
from Scotland the word was brought into 
England, wiiere it is now one of our un- 
happy terms of distinction.” 

Whig has long been, the name of the 
on" of the two great political parties in 
tlio state ; the other is Tory. [Tory. | ; 
'J’hc Whigs of the last century and a half ; 
ari generally viewed as the representa- ' 


tives of the friends of reform or change 
in the antient constitution of the country, 
ever since the popular element became 
active in the legislature, whether they 
were called puritans, non-conformists, 
round-heads, covenanters, or by any other 
name. Down to the Revolution of 1688 
the object of this reform party was to 
make such change ; since that event, at 
least till recently, it has principally been 
to maintain the change then made. Of 
course, however, this party', like all other 
parties, has both shifted or modified its 
professions, principles, and modes of 
action within certain limits from time to 
time, in conformity with the vurifltion of 
circumstances, and has seldom been w ith- 
out several shades of opinion among the 
persons belonging to it in the same age. 
These differences hav'c been sometimes less, 
sometimes more distinctive ; at one time re- 
ferring to matters of apparently mere tem- 
porary policy, as was thought to be the 
case when the Whigs of the last age, soon 
after the breaking out of the French revo- 
lution, split into two sections, which came 
to be known as the Old and the New 
Whigs; at another, seeming to involve 
so fundamental a discordam^e of ultimate 
views and objects, if not of first princi- 
ples, as perhaps to make it expedient for 
one extreme of the party to drop the 
name of Whig altogether, and to call it- 
self something else, as we have seen the 
Radicals do in our own day. All parties 
in politics indeed are liable to be thus 
draAvn or forced to shift their grofmd 
from time to time ; even that party whose 
general object is to resist change and to 
preserve what exists, although it lias no 
doubt a more definite course marked out 
for it than the opposite party, must still 
often, as Burke expresses it, vary its 
means to secure the unity of its end ; be- 
sides, upon no principles will precisely 
the same objects seem the most desirable 
or important at all times. But the inno- 
vating party, or party of the movement, 
is moT'e especially subject to this change 
of views, aims, and character ; it can, pro- 
perly speaking, have ;io fixed principles ; 
as soon as it begins to assume or profess 
such, it loses its true character and really 
passes into its opposite. Accordingly, in 
point of feet, much of what was once 
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Whiggisra has now become Toryism or 
Consei-vatism, the changes in the consti- 
tution which were formerly sought for 
being now attiiiried; and, on the other 
hand, as new objects have presented them- 
selves to it, Whiggism has, in so far as it 
retains its proper character, put on new 
aspects, and even taken to itself new 
names. 

WIFE; HUSBAND and WIFE, 
^lany of the legal incidents of the rela- 
tion of husband and wife, or, as they are 
called in our law books, liaron and FemCy 
have been already noticed: the mode 
of contracting the relation under Mar- 
riage, and of dissolving it, under Di- 
vorce ; the provision for the wife out of 
her husband’s real estates, made by the 
common law and modified by statute, is 
treated of under Dower; and the right 
of the husband to a life interest in his 
wife’s estates of inheritance if he sur- 
vives her and has had by her a child 
capable of inheriting, under Courtesy of 
England; the provision which maybe 
made for the husband, the wife, and the 
offspring of the marriage belongs to the 
subjects of Settlement and Jointure ; and 
the nature of the property which the wife 
may have indep<‘ndently of her Imsbaiid 
belongs to the subjects of Paraphernalia, 
Pin-money, and Separate Property. The 
article Parent and Child shows the 
relation of both parents to the children of 
the marriage. 

The common law treats the wife (whom 
it calls a feme covert, and her condition 
^coverture) as subject to the husband, and 
^permits him to exercise over her reason- 
able restraint ; but the wife may obtain 
security that the husband shall keep the 
peace towaixls her, and also the husband 
tnay have it against the wife. The hus- 
band and wife are in some respects legally 
one person. Hence a wife cannot sue 
separately from her husband for injuries 
done to her or her property, or 1x5 sued 
alone for debts, unless h'T hir band shall 
have abjured or been banished the realm; 
or unless where she is separated from him 
and has represeiiteil uerself as a single 
''yoman, or where, by particular customs, 
she is piTmitted to trade alone, as in 
Uondon ; but even here the husliand 
should be joined as defendant by way of 


conformity, though execution will issue 
against the wife alone. For injuries to 
the wife’s person or property the remedy 
is by a joint action. They cannot con- 
tract with or sue one another; and com- 
pacts made between them and all debts 
contracted towards each other when single 
(except contracts made in consideration 
and contemplation of marriage) are made 
void by their union. This rule does not, 
however, apply to debts due from the 
husband to the wife in a representative 
character as administratrix or executrix* 
They cannot directly make grants one to 
another to take etlect during the joint 
lives ; nor can the wife, except in the ex- 
ercise of a power, devise lands to her 
husband or to any other person imless 
(as it is said) by the custom of London 
and York ; but the husband may devise 
or bequeath to his wife property to be en- 
joyed by her after his death. They can- 
not give evidence touching one another 
in civil matters, with this exception, that 
under the 6 Geo. IV. c. 16, s. 37, a bank- 
rupt’s wife may be examineil touching 
the estate of her husband, and she is sub- 
ject to the usual penalties if she sup- 
presses or falsifies facts. In criminal 
prosecutions for injuries done by either 
party to the person of the otlier, the 
injured party may be a witness. With 
the person of his wufe the husband takes 
the liability to her debts contracted before 
marriage; but those debts are only re- 
coverable during the wife’s life. If she 
dies liefore him, he is relieved from that 
responsibility, whatever fortune he may 
have had with her, except that he must 
apply to the discharge of such debts any 
assets which he acquires as his wife’s ad- 
ministrator. As the wife is supposed 
to be under the perpetual control of 
her husband, she is free from responsi- 
bility for offences short of murder and 
treason committed at his instigation — the 
evidence of that instigation being his 
j presence during the commission of the 
■ offence. For tlie same reason all deeds 
I executed by her are void, unless by virtue 
j of powers given to her or under the 
I guarantee of certain solemnities the ob- 
ject (u which is to ensure her free agency. 

I A disposition'by a woman of her property 
1 after the commenoemeut of a treaty for 
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marriage, without the privity and con- 
currence of her intended husband, is con- 
sidered by courts of equity to be fraudu- 
lent, and will be set aside after the mar- 
riage; and by the act 1 Vic. c. 26, passed 
in 1837, a will made before marriage, 
either by a man or a woman, is revoked 
by the subsequent marriage of the party 
who has made it. [Will and Testa- 
ment.] 

This legal identity cannot be dissolved 
by any voluntary act of the parties. Con- 
sequently no deed of separation, unless it 
contains an immediate and certain pro- 
vision for the wife, and no advertisement 
or other public notice will relieve a hus- 
band from the liability to provide his 
wife with necessaries fitting to her rank 
in life (the question of fitness being de- 
cided by a jury), or from the duty of 
paying the debts contracted for such ne- 
cessaries, if she has been driven from his 
house by his misconduct. On the other 
hand, a wife cannot recover at law from 
her husband from whom she lives apart 
any allowance which he has contracted 
with herself to pay her in consideration 
of the separation, if he desires that their 
union should be renewed. A deed of 
separation is not a sufficient answer to a 
suit promoted by either party for restitu- 
tion of conjugal rights ; nor is it an an- 
swer to the charge of adultery committed 
either before or after separation, for 
though “ the ecclesiastical court does not 
look upon articles of separation with a 
favourable eye, yet they are not held so 
odious as to be considered a bar to adul- 
tery.” (Haggard s Conaisionj JicportSy 
i. 143.) 

A divorce can only be obtained by act 
of parliament, as explained in Adul- 
teky and DivoiiCE. A separation may 
be obtained by sentence of divorce pro- 
nounced by the ecclesiastical courts for 
conjugal infidelity or cruelty on the part 
of the husband ; but this is not a dissolu- 
tion of the marriage. 

Considerable difficulty has arisen out 
of the conflict between the law of Eng- 
land and Scotland, in consequence of 
Tiiarriages celebrated in England having 
been dissolved by judicial sentence in 
i^tland. Some of the cases are given 
in Burge's Commentaries, &c. i. 668, &c. ! 


The sentence of separation relieves the 
husband of his responsibility for his 
wife’s debts contracted after the sentence 
is pronounced, or, in case of his wife's 
adultery, contracte<l after tlie discovery 
of the adultery and the consequent sepa- 
ration ; for if no separation takes place, 
or if the husband abandons his usual re- 
sidence to his wife and her paramour, h| 
will be liable to debts contracted by hei 
with tradesmen wlio are ignorant of the 
facts. By the common law, also, a hus- 
band is not liable* for the debts of hit 
wife contracted after she has quitted hi< 
house without suflieieut cause, and he has 
given particular notice to the tradesmer 
that he will not pay her debts. Nor i: 
he liable for dt'bts contractenl M'hile she ii 
living in open adultery. If tlic separa 
tiori is obtiiined by the wife on account o 
the cruelty or adultery of her husbard 
the spiritual court compels him to main- 
tain her (if her separate property will iioi 
enable her to live according to lier rani 
in life) by requiring him to make her ai 
allowance proportionate to his means 
[Allmonv.] 

Though a woman cannot take by direel 
grant from her husband, she can take 1)\ 
a grant made by her husband to trustees! 
for her benefit. She can also acquire 
lands by descent and by purchase [Pur- 
chase]. 

By the common law the liusband ac- 
quires all the personal property wliicli 
the wife has at the time of tlie marrij^gc, 
and also all that accrues to her during 
the marriage. He also acquires all her 
chattels real or leasehold interests ; yet it 
a settlement has not been made on her ex- 
pressly in consideration of her fortune, 
those portions of lier personal property 
which consist of securities for money or 
beneficial contracts, and her chattels real, 
survive to herself, if tlie .securities have not 
iKjen realised and the chattels real have 
not been aliened, during his life by her 
husband : a marriage settlement does not 
deprive her of this riglit with regard to 
things in action acquired subsequently to 
the execution of the settlement, unless it 
expressly reserves to the husband future 
as well as present personalty. If a hus- 
band requires the intervention of a court 
of equity for the purpose of reducing 
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into possession his wife’s property, the ' 
court will rtMpiire him to make on her a 
settlement proportionate to the benefit 
which he derives. Usually one half of 
the fund is settled upon the wife and 
children, but the court takes all the 
circumstances into consideration ; csjk*- 
cially whether any settlement already 
exists : , and it w'ill not grant its aid to the 
wife who demands a settlement, if she is 
the born subject of a state which gives 
the whole pro[)erty of the wife to the hus- 
band. The adultery of the wife deprives 
her of her equity (unless she has been a 
ward of court married without the con- 
sent of the court) ; but her delinquency 
will not induce the court to vest the 
wliole of her property in her husband 
because he do( s not maintain her. The 
court will secure the property for the 
benefit of the survivor and the children. 
On the other band, in case of the cruelty 
of the husband, or his desertion of his 
wife, the court will award to her and her 
children not only the w'hole principal, but 
the interest of the property in (juestioii. 

The husband is entitled during his 
life to the profits of his wife’s freeliold 
estates of which she is seised at the 
time of marriage or during the coverture. 
Ey the common law a husband might 
aiieiie his wife’s real estate by feoflinent 
or fine, or lease it for her life or that of 
the tenant, and she w'as left to her re- 
medy if she survived him, or her heir at 
law had liis remedy if the husband sur- 
vived : if they neglected that remedy, the 
alienation by the liusband was good; but 
by the d2mrilenry VIII. c. 28, the wife 
or her heir may enter and defeat the hus- 
band’s act. Ey that statute the lease of 
lands held by a man in right of his w ife, or 
jointly with'lier, is good against Imsbaiid 
and wife if executed by botl? ; the lease 
may he I’or years or for life, but it must 
relate to land usually leased, it must not 
fie by anticipation or in consideration of 
a fine ; it must reserve a faii yearly rent 
lo the husband and wifi* and heirs of tlie 
■''^^ife; and the husband is restricted from 
aliening or discharging the rent for a 
longer term than his own life. If how- 
over the wdfe receives rent after her hus- 
fiand's death ujk)!) any lease of her estate 
miproperly granted by him, she confirms 


that lease. A wife’s copyhold estates are 
forfeited to the lord by any such acts of 
her husband as are ruinous to the estate 
(c.7. waste), as destroy the tenure {e.g. an 
attempt to convert it into a freehold), or 
otherwise deprive the lord of his rights, 
as a positive refusal to pay rent or per- 
form service. But courts of equity will 
relieve the tenant when the forfeiture is 
not wilful or can be compensated. The 
enfranchisement of the w-ife’s copyhold 
estate by the husband does not alter the 
mode of descent, but the estate will go to 
the wife’s and not to the husband’s heirs. 
Husband and wife to whom freehold or 
copyhold lands are given or devised take 
in entireties, and not as joint tenants ; they 
are jointly seised, but neither can aliene 
w'ithout the consent of the other, and the 
lands will belong to the survivor. 

As to the wife’s Dower, see that ar- 
ticle. 

The Statute of Distributions (22 & 23 
Car. II. c. lU) gives to the widow of an 
intestate husband (if her claim has not 
been barred by settlement) one-third of 
liis personal property when there is issue 
of the marriage living, and one-half 
when there is none. But the widow of 
a freeman of the city of London, or of an 
inhabitant of the ecclesiastical province 
of York (excepting the diocese of Ches- 
ter), if the husband die intestate, leav- 
ing personal property more than suffi- 
cient to pay bis debts and funeral ex- 
penses, is eiitiiled to the furniture of her 
bedchamber and her apparel (widow's 
chamber'), or to 5(i/. in lieu of it if her 
husband’s personalty is worth 2(K)07. ; 
then the personal estate is divided into 
three parts, whereof one-third goes to the 
widow, one to tlie children, and one (the 
dead man's share) to his administrator. 
Of this last share the widow is entitled 
under the Statute of Distributions, which 
regulates the division of it, to onc-third 
if there is a child, and one-half if there is 
not. The benefit of this custom cannot 
be taken from the w idow by any fraudu- 
lent device, such as a gift by the hus- 
band to a third party wliilst lie was at 
the point of death ; or a gift with a re- 
sev\ation that it should only take effect 
after his death. 

Marriage revokes powei*s of attorney 
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previously granted by the wife, and dis- 
ables her from granting them ; but it 
does not disable her from accepting such 
a power, or from acting on one granted 
to her before coverture. She may also 
be attorney for her husband. She can be- 
queath her personal estate by will under 
a power. 

The separation of husband and wife, 
and the effect of deeds made by them 
either in consequence or in contemplation 
of such an event involves many difficult 
questions. The ecclesiastical courts con- 
sider all deeds of separation and all cove- 
nants wi the nature of such deeds to be 
void. The courts of law, however, not 
only have supported such deeds against 
the husband, but have enforced a cove- 
nant made by him with his wife’s trustees 
to pay her an annuity as a separate main- 
tenance in the event of their future sepa- 
ration, with the approbation of the trus- 
tees. Whether such a covenant would now 
be supported by the courts of law is very 
doubtful. In order to render a deed of 
separation valid, it ought to l)e made by 
the husband and wife, with trustees for 
the wife, and any provision made in it by 
the husband ought to be for a valid con- 
sideration, such as a covenant on the part 
of the trustees to relieve the husband from 
the wife’s debts or maintenance; the 
cruelty, or adultery, or desertion of the 
husband is a consideration, because the 
wife might have sued him in the ecclesi- 
astical courts, and obtained alimony. But 
courts of equity will not interfere to en- 
force such deeds, though by a strange 
inconsistency they will enforce the hus- 
band’s covenant for a separate mainte- 
nance if made lii-’ough the intervention 
of trustees, and indeed in certain rare 
cases if made between the husband and 
wife alone. Nor is the adultery of the 
wife a sufficient answer to her claim to 
the separate maintenance. It is doubtful 
whether the wife can anticipate or dis- 
pose of this kind of allowance ; the more 
so, because it ceases if the cohabitation 
is rencweil. or is onl^ prevented by the 
perverseness of the wife. The eoclesias- 
ticai ctuirts permit husband and wife to 
be sued separately. 

A queeii-regnant is legally a feme sole 


or single woman ; and so is a queen-con- 
sort as to property. 

(Roper’s Law rf Husband and Wife, 
edited by Jacob.) 

WIFE, ROMAN. [Marriage.] 

WIFE. (Scotland), The moveable or 
personal estate of a linsband and wife is 
under the administration of the liusband ; 
according to the phraseology of the law 
it is called “the goods in communion,” 
because on the dissolution of the marriage 
by the death of either party, it falls to be 
so divided that if there be issue of the 
marriage a third, and if there be no issue 
a half, goes to the neai*est of kin or to the 
legatees of the deceased, whether hus- 
band or wif(‘, the remainder being the 
property of the surs’ivor. During the 
continuance of the marriage the hus- 
band’s right, as administrator, is in all 
respects equivalent to the right of a pro- 
prietor ; and whether the common pro- 
perty has been accpiired by himself or by 
the wife, it is entirely at his disposal, in 
so far as that disposal is intended to have 
effect during his lifetime. Ills right of 
bequeathing it is limited by the Scottish 
law of succession. [ W i ll.] As the hus- 
band has the administration of the wife’s 
property, he is responsible not only to the 
extent of the goods in communion, but 
personally, for the wife’s obligations, 
whether contracted before or after mar- 
riage. Action against a wife for debts 
contracted before marriage is laid against 
herself, but her husband is cited as iUi- 
ministrator of the goods in communion, 
and while all “ diligence ** or execution 
for attaching property falls on the goods 
in communion, he is liable to whatever 
execution may proceed against the per- 
son. In case of the dissolution of the 
marriage before execution, the execution 
will proceed only against the portion of 
the goods in communion which falls to 
the share of the wife or to her represen- 
tatives, and will not lie apinst the per- 
son of the husband. No suit can be raised 
against a married woman unless the hus- 
band has been made a party. The wife 
cunnot of herself enter into a contract 
exigible by execution against the goods 
in communion and the person of her hus- 
band, unless ill certain cases in which by 
general law or by practice she holds an 
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agency. To this effect she is praeposita 
negotiis dnmesticis, and whatever debts 
she incurs for household purposes are 
debts against the husband. Tlie husband 
may discharge himself from debts so in- 
ciuTcd, by suing out an ‘‘inhibition” 
against her in tlie Court of Session. The 
sphere of her authority may be enlarged 
by her husband intrusting to her the 
management of any department of busi- 
ness, and she will then, as ostensibly au- 
thorized to represent him in the transac- 
tions relating to the business, render him 
responsible for the performance of her 
acts, as a principal is responsible for 
those of his agent. A wife’s agency will 
not extend, without special authority, to 
the borrowing of money. 

Herital)le property (a term nearly 
equivalent to that of real property in 
England) belonging to either party is in 
the administration of the husband. lie 
can, liowever, grant no lease of his wife’s 
lieritable proi)erty, to last beyond his o%vn 
lifb, without her concurrence. On the 
other hand, from t}i(‘ date of the procla- 
mation of the banns, all deeds granted by 
the wife are null if they do not bear the 
husband’s concurrence. His right of ad- 
ministration, including the necessity for 
his concurrence in the wife’s deeds, may 
bo excluded, either generally or in rela- 
tion to some particular estate. The for- 
mer can only take place by his resigning 
his jris mar Hi in an antenuptial contract 
of marriage; the latter may be accom- 
plished by the special exclusion of the 
jm mariti in the title of any estate con- 
veyed to the wife. Every deed executed 
by a wife is presumed to have been exe- 
cuted under the coercion of her hus]>and, 
and is reducible as a deed executed under 
tlie effect of force and fear, unless the 
'wife ratify it by oath before a magistrate. 
On occasion of the ratification, not only 
must the husband be absent, but the act 
of ratificaiion must bear that he was so. 

A separation of married parties may 
take place either by judicial interference 
or voluntary contract. Actions of judi- 
cial separation proceed liefore the court 
of session, whicli in such cases exercises 
Its consistorial jurisdiction as succeeding 
to the commissary court. Personal vio- 
lence or acts pliysically or morally in- 


jurious on the part of the husband, will 
justify a judicial separation at the suit of 
the wife. That the liusbaiid insisted on 
retaining a servant with whom he bad 
held an illicit intercourse before the mar- 
riage was held a ground of judicial se- 
paration. (Letham v. lA'tbam, 8th March^ 
1823, 2 S. I), 284.) In judicial separa- 
tions at the instance of the wife, an ali- 
mentary allowance is awarded to her 
against the husband, proportioned to his^ 
means. When a husband abandons his 
wife, an alimentary allowance will he 
awarded to her without a judicial separa- 
tion. A voluntary separation may take 
place by mutual agreement, but in such a 
case an alimentary allowance will not be 
awarded unless it has been stipulated for. 
It is in a wife’s power, however, notwith- 
standing a voluntary separation, to sue 
for judicial separation if the previous 
conduct of the husband towards her would 
justify it, and thus obtain an award of 
alimony. The husband w'hose wife is 
either judicially or voluntarily separated 
from him ceases to he responsible for the 
debts incurred by her after the date of 
the separation. Her own property is 
liable to execution for her obligations, 
but not her person, unless her husband 
be living out of Scotland, in which case 
it has been decided that a wife transact- 
ing business on her own account is liable 
to diligence against her person, or arrest 
and imprisonment. (Orme v. Differs, 
30th November, 1833, 12 S, D, 149.) 
The husband has the uncontrolled cus- 
tody of the children of the marriage 
during pupillarity. The court of session 
will interfere for their protection in the 
case of their personal ilbiisago, or of 
danger of contamination, but not on the 
ground of a spc'cial estate being settled 
on a child bj" a third party. 

On the dissolution of a marriage by 
the death of either party, an anterior 
question to that of the distribution of the 
property is, whether the marriage was 
permanent A permanent marriage ia 
one which has lasted for a year and part 
of a day, or of which a living child has 
been born. In the case of dissolution by 
deatn of a marriage not permanent, there 
is a question of accounting, and the pro- 
perty of the parties is, as nearly as cir- 
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it would have been had no marriage be- 
tween them been solemnized. In the case 
of a permanent marriage, the moveable 
property is divided as above stated, the 
survivor getting a half, if there is no 
issue, and a third if there is issue. Of 
any real property in which a wife dies in- 
feft, if there has been a living child born 
of the marriage, and if there is no sur- 
viving issue of the wife by a former mar- 
riage, tlie widower enjoys the life-rent 
use : this is called “ the courtesy of Scot- 
land.*' A widow enjoys the life-rent of 
one-third part of the lands over which 
her husband has died infeft, by way of 

Terce.” The distribution of the pro- 
perty, personal or heritable, may be other- 
wise arranged by antenuptial contract, or 
equivalents to the property to which a 
party w'ould succeed may be made by the 
settlements of the deceased. 

On the dissolution of marriage by di- 
vorce [Divouce], the offending party 
forfeits whatever provisions, legal or 
conventional, he or she might be entitled 
to from the marriage : and the innocent 
party, at whose instance the suit of divorce 
is brought, retains whatever benefits, 
legal or conventional, he or she may 
have become entitled to by the marriage. 
It follows, that wlien the divorce proceeds 
at the suit of the wife, she obtains, at the 
date of the decree of divorce, the pro- 
visions which, as above, she would be 
entitled to on the death of her husband ; 
and that, on the other hand, if the suit be 
at the instance of the husband, the wife 
not only loses her right to such provisions, 
but forfeits to the husband whatever pro- 
perty she may have brought into tlie 
goods in communion. 

WILL AND TESTAMENT. Before 
the passing of the 32 lien. VIII. c. 7, 
commonly called the Statute of Wills, 
and the 34 & 3.5 of Henry VIII. c. 5, 
there was no general testamentary power 
of freehold land iu England, but the 
jKilrer of making a will of personal pro- 
perty, app ars to have exisUd from the 
earliest period. Yet this power did not 
originally extend to the whole of a man's 
peiscLal estate; but a man’s goods, after 
paying his debts and funeral expense.s, 
were divisible into three equal parts, one 


his wife, and the third was at his own dis- 
posal. If he had no wife or no children, 
he might bequeath one half, and if he 
had neither wife nor children, the whole 
was disposable by will (2 Bl. Cowz/i., 
492 ; Fitzherbert, Nat. Brev., 122). 
The law however was gradually altered 
in other parts of England, and in the 
province of York, the principality of 
Wales, and in the city of Loudon more 
lately by statute, so as to give a man the 
power of bequeathing the whole of his 
personal property. At present by the 
i Viet. c. 2(>, for the amendment of the 
law with respect to wills (whereby the 
former statutes there enumerated with 
respect to wills are repealed, except so 
far as the same acts or any of them re- 
spectively relate to any wills of estates 
pitr autre vie to which this act does not 
extend), it is enacted that it shall be law- 
ful for every person to devise, bequeath, 
and dispose of, by his will, executed as 
required by that act, all real and personal 
estate which he shall be entitled to either 
at law or in equity at tlie time of his 
death. Great alterations have been iri- 
troduce(f into the law of wills by this 
statute ; but as it does not extend to any 
will made before the 1st of January, 1 838, 
it is necessary to consider the law as it 
stood previous to the act. 

In general all persons are capable of 
disposing by will of both real and per- 
sonal estate who liave sufficient under- 
standing. The power of the king to 
make a will is defined by the 39 & 4(» 
Geo. in. c. 88, s. lo. By the former 
statute of wills, married women, persons 
within the age of twenty-one years, idiots 
and pei*sons of iionsane memory, were 
declared incapable of making wdlls of 
real estate. These disabilities also ap- 
plied to a bequest of peisonal estate, 
except that infants of a certain age, 
namely, males of fourteen and females 
of twelve might dispose, by will, of per- 
sonalty: and that by the 12 Car. H. e. 
21, s. 8, a father under twenty -one might, 
by a will attested by two witnesses, ap- 
point guardians to his children. But, l)y 
the second section of the new Wills Act, 
no will made by any person under the 
age of twenty-one years is valid j and no 
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will made by any married woman is 
valid, exept such a will as might have 
been made by a married woman before 
the passing of the new act. The dis- 
ability of a married woman is not abso- 
lute. She may make a will of her per- 
sonal property if her husband consents 
to that particular will, and it will be 
operative if he survive her. The va- 
lidity of a lunatic’s will depends upon 
the stiite of his mind at the time of 
making it Persons born deaf and dumb 
are presumed to be incapable of making 
a will, but the presumption may be 
rebutted by evidence. lllindness and 
deafness alone do not produce incapacity. 
Devises of lands by aliens are at least 
voidable, the crown being entitled, after 
office found, to seize them in the hands 
of the devisee, as it might have done in 
those of the alien during his life. 

Previously to the late act the general 
power of testators was subject to excep- 
tions. Customary freeholds and copy- 
holds were not within the Statute of Wills, 
and therefore, unless where devisable 
by special custom, could in general be 
passed only by means of a surrender to 
the use of a will. Hy the 55 (Seo. III. 
c. 192, the want of a surrender was sup- 
plied in cases w'here it was a mere form, 
but the act did rot apply to oases where 
there was no custom to surrender to the 
use of a will, nor to what are called cus- 
tomary freeholds. A devisee or surren- 
deree of copyholds could not devise before 
admittance, though an heir-at-law might. 
Conditions were not devisable, nor were 
rights of entry or action, nor contingent 
interests when the person to be entitled 
was not ascertained : lands acquired after 
the execution of the will also did not 
pass by it ; but by section .*1 of 1 Viet. c. 20, 
the power of di8j>osition by will extends 
to all real and personal estate, and to all 
estates, interests, and rights to which the 
testator may be entitled at the time of 
his death, though squired subsequently 
to the execution of liis will. There is no 
restriction as to the persons to whom de- 
vises or bequests may be made except 
under the 34 ^ 35 lien. VI H. c. .5, 
which forbids devises of lands to bodies 
politic and corporate. Exceptions to 
this statute have been introduced by 


the 43 Geo. III. c. 107, and 43 Geo. 
III. c. 108, which authorize devises of 
lands to the governors of Queen Anne’s 
I3ounty, and for the erection or repair of 
churches or chapels, the enlargement of 
churchyards or of the residence or glebe 
for ministers of the Church of England. 
Alienage cannot he properly called an 
incapacity to take by devise, as the de- 
vised lands remain in the alien till office 
found, when they vest in the crown. By 
the 9 Geo. II. c. 3G, no lauds or personal 
estate to be laid out in the purchase of or 
charged on land can be given to any cha- 
ritable use by way of lievise. [Mort- 
main.] By the 40 Geo. III. c. 98, no 
disposition of property can be made by 
will or otherwise, so as to accumulate the 
income for a longer period than for 
twenty- one years after the death of the 
settlor, or during certain minorities [Ac- 
cumulation] ; and by what is called the 
rule against perpetuities, no property can 
be settled by deed or will so as to be in- 
alienable for more than a life or lives in 
being, and twenty-one years afterwards. 

Before the 1 Viet. c. 26 wills of ^r- 
sonal estate might even be nuncupative, 
that is to say, might be declared by the 
testator without writing before witnesses, 
provided they were made in conformity 
with the directions contained in the 19th 
section of the Statute of Frauds (29 Car. 
II, c. 3). A will of freehold lands of 
inheritance was required to be executed 
ill the manner prescribed by the .5th sec- 
tion of the Statute of Frauds, which 
required it to be signed by the party de- 
vising, or by some other person in his 
presence and by bis express direction, 
and to be attested and subscrilied in the 
presence of the devisor by three or more 
credible witnesses. The term “ credible,” 
which gave rise to much discussion under 
the old law, is omitted in the new act, 
and it is enacted in the 1 4th section that 
no will is to be void on account of the 
iiicompetency of any attesting witness. 
By the 15th section gifts to attesting wit- 
nesses or their wives or husbands are 
declared void. This is an extension of 
the 25 Geo. II. c. 26, which related only 
to wills which at that time required the 
attestation of witnesses, tliat is to say, to 
wills of real estate. The words as to 
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wives or husbands are new. The signa- 
ture of the testator was not required for 
the validity of a will of personalty or of 
cuboids, whether the instrument was in 
his own hand-writing or in that of an- 
other. But by the 9th section of 1 Viet, 
o. 26, no will, whether of real or personal 
estate, is to be valid unless it be in writ- 
ing, and signed at the foot or end by the 
testator or by some person in his presence 
and by his direction ; and such signature 
must be made or acknowledged by the 
testator in the presence of two or more 
witnesses present at the same time, and 
such witnesses must attest and subscribe 
the will in the presence of the testator, 
but no particular form of attestation is 
necessary. Section 10 enacts tliat all 
appointments made by will are to be exe- 
cuted in the manner above prescribed, 
and are to be valid when so executed 
notwithstanding the nonobservance of any 
Other ceremonies required by the power 
under which the appointment is made. 
By the 11th and 12th sections, it is de- 
clared that tlie act is not to affect the 
wills of soldiers on actual service or of 
mariners at sea, which are to remain sub- 
ject to the particular provisions made 
respecting them by the 11 Geo. IV. and 
1 Wm. IV. c. 20. Questions formerly 
arose as to what was a publioation of a 
will, but section 13 of I Viet. c. 20 enacts 
that no other publication shall be requi- 
site than execution in the manner pre- 
scribed. 

It is the mle in England, that a will of 
lands is regulated by the law of the 
country in which the lands are. The 
place where and the language in which 
such a will is written are unimportant: 
the locality of the lands is the only point 
to be considered. A will made in France 
and written in French, of lands in Eng- 
land, most contain expressions which 
when translated into English would pro- 
perly designate the lands in question, and 
must be executed according to the forms 
required by the English law. Lands in 
England wliich belong to an English sub- 
ject domiciled abroad and dying intes- 
•mte, will descend according to the Eng- 
lish aw. With respect to personalty, on 
the ether Itand, in cases both of testacy 
and intestacy, the law is diffeisent. if a 


British subject becomes domiciled abroad, 
the law of his domicile at the time of 
his death is the rule which the English 
courts follow in determining the validity 
of his will and administering his personal 
property in England, and vice versa in 
the case of a foreigner dying domiciled 
in England. Cases sometimes arise in 
which it is difficult to determine what 
was the domicile at the time of the deatl 
of the party, and consequently what rul( 
is to be followed in the distribution o 
his personal estate. If an Engiishmai 
domiciled abroad has real property ii 
England, he ought, on account of tin 
difference of the doctrine with respect tc 
real and personal property, to make tw( 
wills, one duly executed according to tin 
English law for devising his real estate 
and another framed according to the lav 
of his domicile for the disposal of hii 
personal property. 

A will is a revocable instrument. I 
was an established rule of law that th( 
will of a feme sole was revoked by lici 
marriage, but marriage alone was no 
considered a revocation of the will of : 
man; though marriage and the birth o 
a chilff, whom the will would disinherit 
conjointly were admitted by the courts t( 
have that effect, on the ground that thesi 
circumstances together produced such t 
change in tlie testator’s situation, that ii 
could not be presumed he could iutenc 
any previous disposition of his propert 3 
to continue unchanged. By section 
of the new act every will made by a mar 
or woman is revoked by marriage, except 
a will made in exercise of a power ol 
appointment when the real or personal 
estate thereby appointed would not, in 
default of appointment, pass to the heir 
personal representative, or next of kin ol 
tlie appointor. And by the 19th sectior 
no will is to be considered as revoked by 
any presumption of intention on the 
ground of an alteration in circumstances. 
By the 20th sectioii no will or codicil is 
revocable except as above mentioned, oi 
by another will or codicil executed in the 
manner required by the act, or by a writ- 
ing declaring an intention to revoke, exc' 
cuted in the same manner^ or by burningj 
tearing, or otherwise destraybg the wiu 
by the . testator himself, or by some other 
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person in his presence, and by his direc- 
tion, ■with intent to revoke. By the 21st 
section no obliteration, interlineation, or 
other alteration made in any will after 
execution is to have any effect, except in 
so fe-r as the words or effect of tlie will 
previous to the alteration cannot be made 
out, unless the alteration be executed as a 
will, such execution to be in the margin 
opposite or near to the alteration, or to a 
memorandum referring to the alteration. 
By the Statute of Frauds witnesses to a 
will were required to sign in the testator’s 
presence, but it was not necessary that he 
should sign in their presence, whereas by 
section G of that act a mere revocation in 
writing must have been signed by the 
testator in presence of the witnesses, but 
they were not required to sign in his 
presence. This inconsistency is now re- 
moved. The 21st section alters the law 
as to the effect of obliterations where the 
words remain legible, and of caucellation 
by drawing lines across the whole or any 
part of the will. These acts will now be 
of no effect unless properly executed and 
attested. By die 23rd section no convey- 
ance or other act made or done subse- 
quently to the execution of a will tf real 
or personal estate, except an act of revo- 
cation, is to prevent the operation of the 
will upon such estate or interest as the 
testator has power to dispose of at the 
time of his death : and by the 24th sec- 
tion every will is to be construed with 
reference to the real and personal estate 
comprised in it, so as to take effect as if 
it had been executed immediately before 
the death of the testator, unless a con- 
trary intention appear on the will. 

Kepublication of a will is in fact a re- 
«xccutiou of it, being a repetition of tlie 
' '<^remonies requiiwd for its original va- 
lidity : before the recent act a devise of 
lands could only be republished by signa- 
ture and attestation by three witnesses, 
%hile witli respect to copyholds and per- 
sonalty a will might br republished with- 
out any formal execution, and even by 
the mere parol acta and declarations of tlie 
’testator. 

The 22nd section of the act provides 
that no will or codicil, or any part there- 
of, which shall have bean in any manner 
Tevaked, shall be reYiy.ed.otherwiae than' 


by the re-execution thereof, or by a codi- 
cil executed in manner required by lie 
act, and showing an intention to revive 
the same ; and when any will or codicil 
which shall bo partly and afterwards 
wholly revoked, shall be revived, the re- 
vival is not to extend to such parts as had 
been revoked before the revocation of 
the whole, unless a contrary intention 
appear. Under the old law, if a second 
will or codicil which revoked a former 
will was afterwards cancelled, the first, 
if it had been kept undestroyed, was held 
to be revived. It had previously been 
determined (4 Ves., 610) that a subsequent 
codicil, merely for a particular purpose 
and confinning the will in other respects, 
did not amount to a republication of parts 
of the will revoked by a former codicil. 
This section extends the doctrine to the 
case where a will had been first partially 
and afterwards wholly revoked. 

Estates or interests in property created 
by w^ay of executory devise or bequest, 
that is to say, such as are made expectant 
on the determination of prior estates in 
the same property, may be, like estates 
created by way of remainder in a deed, 
either vested or contingent. So far as 
depends upon the nature of the limita- 
tions themselves, the same rules are in 
general applicable to executory devises 
or bequests as to remainders ; but testa- 
mentary instruments are not construed 
with the same strictness as deeds, and in 
detenniuing the question of vesting or 
contingency, many considerations, de- 
pending on expressions in the will or 
other circumstances appearing upon the 
face of it, are admitted as affording pre- 
sumptions of the intention of the testator. 
It is impossible here to give any enume- 
ration of the numerous rules which have 
been laid down on tliis subject, and which 
are of course liable to be modified accord- 
ing to the circumstances of each parti- 
cudar case. It may however be observed 
generally that when a future gift is pre- 
ceded by a gift of the immediate interest, 
it is to be presumed that the enjoyment 
only is postponed, and that the future gift 
is vested in interest; whereas when there 
is no gift of the immediate interest, the 
contrary presumption obtains ; and again, 
that when tiie enjoyment of a gift is post* 
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poned, not on account of circumstances 
personal to the object of the gift, but with 
a view to the circumstances of the estate, 
the gift is to be presumed vested. With 
respect to pecuniary legacies, some dis- 
tinctions, borrowed from the civil law, 
are admitted which have no place as to 
real estate. One of these distinctions is 
that where futurity is annexed to the sub- 
stance of the gift, the vesting is in the 
mean time suspended : but where the time 
of payment only is future, the legacy vests 
immediately. If however the only gift is 
contained in the direction to pay, this case 
is to be regarded as one in which time 
is annexed to the substance of the gift. 
When a future gift of a principal sum is 
coupled with a gift of the interest in the 
mean time, a strong presumption exists in 
favour of vesting. It is generally consi- 
dered that a very clear expression of in- 
tention must exist in order to postpone 
the vesting of residuary bequests, on the 
ground that intestacy may often be the 
consequence of holding them to be con- 
tingent. 

Great changes have been introduced i 
the law, as to the interpretation of wills 
by the above-mentioned 24th section of 
the act, which declares that wills are to 
be construed to speak as if they were 
executed immediately before the death of 
the U’Stator, and the six following clauses. 
The 25th section enacts that, unless a 
contrary intention appear on the will, a 
residuary devise shall include all estates 
comprised in lapsed and void devises. 
This alters the former law, whereby such 
estates devolved on the heir. The 2()th 
clause enacts that a general devise of 
the testator’s lands shall include copy- 
hold and leasehold as well as freehold 
lands, unless a contrary intention appear. 
This also effects a considerable alteration 
in the law of devises. Formerly neither 
copyholds (unless surrendered to the use 
of the will) nor leaseholds w'ould pass by 
a general devise of lands or other general 
words descriptive of real estate, unless the 
testato; had no freehold lands on which 
the devise might operate. Since the statute 
of the 55 Geo. III. c. 192, which dispenses 
with the necessity of surrenders in certain 
cases, copyholds stood upon nearly the 
same footing as freeholds, in respect to 


a general devise ; but leaseholds still con- 
tinued subject to the old rule of law. Ky 
the 27th section, unless a contrary inten- 
tion appear, a general devise of real estate 
and a generll bequest of personal estate 
are respectively to include estates and 
property over which the testator has a 
general power of appointment. It was 
never considered necessary in the exe- 
cution of a power of appointing real estate, 
whether general or special, to refer ex- 
pressly to the power. It was sufficient if 
the intention to exercise it appeared from 
a description of the property in the will 
or by other means. If the t«‘Stator had 
no other lands which answered the de- 
scription, a general devise w’ould have | 
been a good execution of the power ; but 
it was otherwise if he had any other lands 
which would satisfy the terms of the 
devise. The enactment applies only 
when the testator has a general ]iowtr 
of appointment Where the power is 
limited or special, it seems that the old 
rule of construction will still hold. As 
to personal property the rule was, that 
there must be some reference to the 
power, on the somewhat unsatisfactory 
ground that as any person must be sup- 
posed possessed of some personalty, there 
was enough to make a general bequest 
operative without reference to the pro- 
perty comprised in the power. With 
respect to devises, it seems that the old 
rule must still prevail where the power 
is special or limited. By the 28th sfction 
a devise of real estate without words 
limitation is, unless a contrary intention 
appear by the will, to be construed to pass' 
the fee. This clause introduces a very 
considerable alteration of the old law, 
under which, in accordance with the 
doctrine that the heir was not to be dis- 
inherited by implication, it was settled 
that a devise of lands without words of 
limitation conferred on the devisee an 
estate for life only, notwithstanding the 
appearance of a contrary intention m 
other parts of the will. The 29th section 
enacts, that in any devise or bequest ot 
real or personal estate the words ‘‘ die 
without issue,” “die 'without leaving 
issue,” or “ have no issue,” or any othe^ 
words of the like import, shall be con- 
strued to mean a want or failure of 
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at the time of the death, and not an in- 
definite failure of issue, unless a contrary 
intention appear ; except in cases where 
such words mean, if no issue described 
ill a preceding gift shall be born, or if 
there shall be no issue who shall live to 
attain the age or otherwise ansAver the 
description required for obtaining a vested 
estate by a preceding gift to such issue. 
Under the old law, wdien a tt*stator gave 
an estate to A and his heirs, and directed 
that if A died without issue it should go 
to II, though his meaning in most cases 
was that II should have it unless A had 
issue living at the time of his death, the 
word “ issue ” was held to comprise de- 
scendants of every degree existing at any 
distance of time, and the consequence 
was, that where the subject of the devise 
'was real estate, A took an estate tail and 
acquired the absolute dominion over the 
property, and wlnux* it avus pei-sonalty 
the ulterior disposition to B Avas void for 
remoteness. 

By the 3i)th section CA^ery devise of 
real estate (not being a right of presen- 
tation t {) a church) to a trustee or exe- 
cutor is to be construed to pass a fee 
simple, unless Avherc a definite term of 
years or an estate of freehold less than 
the fee simple is expressly given to him. 
And by the 31st section trustees under 
ail unlimited devise to them, when the 
trust may endure beyond the life of a 
person beneficially entitled for life, are 
to take ihe fee. When the limitation in 
a Avill Avas made to a trustee by Avay of 
use, he took the legal estate by the ope- 
ration of the statute of uses, Avithout 
reference to the nature of the trust. But 
in other cases the (piestioii was deter- 
mined by the intention of the testator, 
as collected from the nature of the trust ; 
and the trustee Avas considered to take 
Only that quantity of estate which the 
exigencies of the trust required. Such 
a rule of construction was obviously of 
^ery difficult operation, and ii Avas often 
not easy to determine in Avhom the fee 
''JUS vested at any given period, and 
ffierefore Avho were the proper parties to 
deal with the property and to join in a con- 
veyance of it. The enactments contained 
^ the two last-mentioned sections will in a 
great measure remedy this inconvenience. 

VOL. n. 


It follows from the natnre of wills that 
the devises and bequests contained in 
tliem are liable to failure from the death 
of the devisee or legatee before the tes- 
tator. This is called the doctrine of 
lapse. It applies equally to devises of 
real estate and to bequt^as of personalty. 
It is a general rule tliat -words of limi- 
tation to heirs or executors superadded 
to a gift have no effect in preventing 
lapse in case of the devisee or legatee 
dying before the testator, for they are 
considered not as words of gift, hut 
merely as indicating the legal devolution 
of the property. When the gift is to 
several persons as joint tenants, unless 
all the ol)jects die before the testator, 
there can be no lapse ; for as joint tenants 
are each takers of the whole, any one 
existing at the death of the testator will 
be entitled to the wliole. The same is 
the case where the gift is to a class, unless 
where the individuals of the class were 
ascertained before the lapse. Two changes 
have been introduced into the law of 
lapse by tlic iicav act. The 32iid section 
enacts that devist s of estates tail shall 
not lapse, but tliat where the devisee in 
tail dies during the life-time of the tes- 
tator, leaving issue, the devise shall take 
effect as if he liad died immediately after 
the testator, unless a contrary intention 
appear by the will : and, by the 33rd 
section, gifts to children or other issue 
Avho shall die before the testator, having 
issue living at the testator’s death are not 
to lapse, but, if no contrary intention 
appear by the will, arc to take eftect as 
if the persons had died immediately after 
the testator. As a will of personalty 
operated upon all the property of tliat 
kiixl Iwloiiging to the testator at the time 
of his decease, there could obviously be 
no intestacy with regard to any part of 
the personal estate while there was a 
valid residuary bequest. The same will 
noAv be true of wills of real estate in 
wdiich there is a valid residuary devise, 
so tliat there Avill no longer be room for 
many of the questions that arose as to 
whether the residuary devisee took be- 
neficially or as a trustee, and as to the 
devolution of real estate directed to be 

If an ambiguity exists on the face ox 
3n 
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a •will, or, as it is technically termed, is 
patent, parol evidence cannot be admitted 
to remove it, because to admit evidence 
to explain wliat the will has left uncertain 
would be in effect to make a new will 
by parol. If the ambiguity is not ap- 
parent on the face of the will, but arises 
from circumstances disclosed when an 
attempt is made to carry the will into 
effect, it may be removed by evidence of 
the same nature. 

(Powell On .Z>c vlseHf and Jarman’s 
Notca to Pytliewood’s VrecedentH, Wills.') 

WILL, ROMAx\. A I^oman will 
was called J\‘Stamontum. Testainentum 
was defined by the jurists of the Imperial 
period to be “ a legal mode of a man’s de- 
claring his intention in dne form, to take 
effect after his death.” The person who 
made such declaration was cal le<l Testator. 

The power of making a Roman testa- 
ment only belonged to Roman citizens 
who were sui juris, a rule which excluded 
a great number of persons; those who 
were in the power of another, as sons not 
emancipated, and daughters; impubores; 
dumb persons, deaf persons, insane per- 
sons, and others ; and, as a general rule, 
all women. The circumstances under 
which a woman could make a will were 
peculiar ; and they would require a very 
particular statement. A male of the age 
of fourteen years complete, unless under 
sonic special incapacity, could make a 
valid will. A female, so far as respected 
age only, acquired this capacity on the 
completion of her twelfth year. 

Originally Roman citizens made their 
wills at Calata Comitia, which were held 
twice a year for this purpose. It is not 
said tliat tJiese wills were made in writing; 
and it is here Jissumed tlmt they w'ere 
made at the Calata Comitia only for the 
purjjose of securing the proper evidence 
of the testator’s intention. It has been 
maintained by Niebuhr, that wills were 
made at the ( alata Comitia in order that 
the Gentes might give their consent to 
the testamenfary disposition, but this con- 
jecture is not supported by evidence. 
Wills could also be maile in procinctu, 
that is, by a soldier under arms and in 
presence of the enemy. Another mode 
of testamentary disposition was intro- 
duced, apparently for the purpose of j 


preventing intestacy. If a man, saj 
Gaius (ii. 102), had neither made hi 
will at the Calata Comitia nor in pn 
ciiictu, and was threatened with sumie 
death, he transferred, by the form of mar 
eipatio, his familia, that is, his patri 
moniiim, to a friend, and told him wh: 
to give to each person after his death 
this was called the testamciitum per a 
et lihram. because the transfer was eflbcto 
by maneipatio. Thus it appears that tli 
testanientum per res et lihram was a foi 
nial transfer of the property during th 
lifetime of tlie owuier to a person wlio ud 
dertook to di:'po‘^^(‘ of it as he was directs 
As it was a substitute for the testauici 
made at the Calata (’ornitia, it is a pn 
bablc inference that it only differed fror 
the testament made at the Comitia i 
wanting that piililieity. 'I'Ik* two 
forms of testamentary disposition, a<(i! 
Gaius, fell into disuse, and that per as i 
lihram hecaine the. common form. Ori 
giually the formal purchaser of the toj 
tutor’s estate (familia* emidor) oeeiipio 
the place of the licres at a hiter filin’ 
when Gaius wrote, and long before hi 
time, the old form of testamentary dis 
{.msitiou was retained as to the familb 
emptor, hut a heres was appointed ]>y lb 
will to carry into effect the testator’s in 
tention. ’I'lie formal purchaser M as ('iil; 
retained out of regard to antieiit eiisloin 
and the institution of a heres becami 
necessary to the validity of a 'u ill. 

The form of testamentary traiifiTer pel 
les et lihram is described by (hiius (ii 
104), As ill otlier acts of mancipation 
so ill tills, there were five witnesses o 
full legal age (piiheres). These 
witnesses arc considered by some inoderr 
writers to be tJie representatives of tin 
five cla.sses of the Roman people, ami 
that as the original act of mancipation 
was rendered valid by the consent ot tk’ 
five classes, so here it was rendered valio 
by the presence of the five witnesses. 
In this article it is suppo.sed that the) 
were present as witnesses only. 

Written wills, as already observed, 
were not necessary, for neither inaian* 
pation nor the institution of a heres rC' 
quired a writing. But written wills wrrf 
the common form during the 
publican and the Imperial period n » 
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were writteii on tablets of wood or wax ; ] 
hence the word “ccra” (wax) is often ' 
used as equivalent to tabula. A lioman 
■will was recfuired to be in the Latin lan- 
guage until A.T). 439, when it was enacted 
that wills might be written in Greek. A 
Ihmiaii will in the later periods was 
sealed and signed by the Avitnesses. The 
sealing consisted in making a mark with 
a ring or something else on the wax, and 
the names w't're added. The seals and 
names were on the outside, for according 
to the old law there was no occasion for 
the witnesses to know the contents of the 
will. The old praetice was for the testator 
to show the will to the witnesses, and to 
call on them to Avitness tijat Avhat he so 
presented to them Avas liis Avill. It Avas 
LOt unusual for a man to make several 
opies of his will, and to deposit them in 
omc safe keeping. (Dig. 31, tit. 1, s. 
7, and the ease of a legacy ptit to Pro- 
ulus.) Augustus, the emperor, made 
wo copies of Ills Avill ( Sueton., Amj. lol ) ; 
nd also his successor Tiberius (Sueton., 
VU), 7(i). The \'estal Virgins Avere often 
he keepers of Avills, or tliey were depo- 
ited in a temple or Avith a friend. (Tacit. 
•inn. i. 8.) At the opening of the AA'ill 
he Avitnesses or tlie greater part, if aliA'c 
,nd on the spot, Avere present, and after 
wknoAvledging their signatures tiie Avill 
ras opened. 

It has hoen mentioned that in order to 
nake a ]\oman Aviil valid, it must appoint 
»r institute a lieres. The liercs was a 
Jcrsoii Avho represented the testator, and 
vho paid the h gaeies Avhich were left by 
he will, lie stood in the place of the 
auiilijK emptor, or formal purchaser of 
he property in the old form of Avill. A 
lores might be appointed in such Avords 
is folIoAv : '^Titius lieres esto,” “lot Ti- 
ins be my heres;” or “ Titium hcredem 
sse jubeo,'’ “ I Avill Titius to he iny 
leres.*^ Generally all Roiiiaii citi/ens 
'^ho could make a Avill could be heredos; 
>ut persons could be lr*rede‘i avIio could 
iot make a Avill —slaves, for instance, 
i^Dd others wlio Avere not siii juris. 

Fraud in the ease of Avills and other 
iistruraents Avas punished by severe pe- 
nalties under a Lex Cornelia. 

^ The development of the Edictal or 
■ raetorian law at Rome iatioduced a less 


u 

formal kind of will. If there Avere seven 
proper Avitnesses and seven seals, and if 
tlie testator had the power of di.sposition 
both at the time of making his Avill and 
at the tiine of his death, the edict dis- 
pensed Avitli the ceremony of mancipation 
and gave to the heres or lieredes the bo- 
norum poRsessio. This mode of testa- 
mentary disposition existed under the 
Republic, ar.d accordingly a man could 
citber make his Avill by the civil form of 
maiicipatio, or be might make it after 
the prictorian form with seven seals and 
seven Avitnesses, Avithoul any mancipatio. 
The form of testamentary disposition by 
inaneipatio AA'as ultimately superseded by 
the more convenient pnetorian form. The 
legislation of Justinian required seven 
male Avitnesses of proper age and due 
legal capacity ; and it Avas sullicient if 
the testator declared his will orally before 
these witnesses. 

A Roman Avill, as already observed, 
Avas valitl if tlie testator had a disposing 
poAver at the* time of making his will and 
at the time of his death, it foIloAA's that 
his will, though made at any time before 
his death, Avas sutlieient to dispose of all 
tlie jiroperty that he had at the time of 
his dealli. Tliis nde of law' is noAV esta- 
blished in the case of an English will by 
the recent act (1 Viet. c. ‘20) as to real 
property ; it alw-ays applied in the case of 
an bhiglisb Avill to personal property. 
Ihit an English Avill is valid if the testa- 
tor .subsequently loses his disposing power, 
as for instance if lie become insane. A 
Roman Avill Avas not valid under such 
circumstances ; and it also became inva- 
lid in other eases. 

In order to render a Roman will valid, 
it Avas necessary that tlie heredes sui of 
a man (his sons and daughters Avere in 
the class of lieredes sui) should either be 
appointed liereiles or should be expressly 
excluded from the inlieritanco. A will 
which was illegal at the time of being 
made w'as testamentum injustuin, that is, 
“ non jure factum,” not made in due legal 
form. A Avill which was justum might 
become invalid ; it might become ruptum 
(broken) or irritum (ineffectual). 

A ..^ecoud will duly (jure) made ren- 
dered a former will invalid (ruptum); 
and it was immaterial whether tlie second 
3NS 
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will took effect or not. If it was duly authorities to be Iiiofficiosura, it was re- 
made, it rendered a former will of no scinded to the amount of one-fourth of 
effect, and if the second will did not take tlie hereditas, which was distributed 
effect, the testator died intestate. among the claimants. 

If a testator sustained a capitis diminu- The ground of the Inofficiosi Querela 
tio after making his w'iJl, that is, if he is explained l)y Savigny (-Sys/m //r?;- 
lost any part of his status of a Roman tiycn Jiclnt. Jlechts, ii. 127, A'c.). When 
citizen which was essential to give him a the testator in his will possed by person? 
full testamentary power, the will became i who were his nearest kin, it was presumed 
Irrituin, ineffectual. A prior will might that such persons had merited the testa- 
become Ivuptum by the making of a sub- tor’s disu])probation. If this was not so, 
sequent will ; and such sul)st*quent will it was considered that the testator had hy 
might become Irritum in various Avays; his will done them a Avrong, and the oh' 
for instance, if there Avas iioherestu take ject of the action Avas to get redress l)y 
under tlie second Avill. setting the Avill aside. Tlie main object, 

Though a Av ill became Kiiptiim or Irri- however, wms the establislunent of the 
turn, and consequently lost all its effect by couiplainant’s cliaracter, to which the oh- 
tbe Jus Civile, it might not be entirely taining of part of the testator's pvopevlj 
without effect. The bonorum possessio was a subsidiary means. The expression 
might be granted by the Pnetorian edict, Testamentum Inolheiosum occurs in I'i- 
if the Avill Avas attested by sca'cii Avit- cero and in Quintilian ; but it is iini 
nes.ses, and if the testator had a disposing known when the Inofficiosi (Querela wi' 
power, though the proper forms re<piired introduced. 

by the Jus Civile had not been observed. A Roman codicil (Codicilli, for tlw 
The rule of Roman Iuav Avliidi required Avord is not used in the singular miiiihcr 
lieredes sui to bo expressly exheredated (ill a late period under the Kinpire) was 
applied to posthumous children. The a testamentary disposition, but it hail not 
word Postumus (from wliich our Avord the full effect of a will. A heres coiiIil| 
postiiiimous has come) simply signified not be appointed or exheri'dated by coili- 
“ la.st and a child born after the date of cilli; but codicilli Averc effectual so far 
his father’s will Avas Postumus. If he as to hind a heres, already appointed I'V 
was born after the father’s death he would a Avill, to transfer a part or the whole of 
also be born after the date of his father’s the hereditas to anotlier. Codicils Avere 
will and consequently would be Postii- in fact useless unless there was a Avill 

mils. I f a suus heres Avas born after the prior or subsequent, Avhieh confirinoo 

making of the Avill, and w'as not recog- them eitlier retrospectively or prosper- 
nised as heres or exheredated hi due form, tively. (Cains, ii. 270; 29, tif. 7 

the Avill became Ruptum. This rule of s. 8; Pliny, ICp. ii. 1(>, Avhich has Imu 
law was thus expressed: ‘‘ adgnaseendo sometimes misunderstood.) 
rumpitur testameiitnm.” There Avere Codicilli were originally infornu' 
also cases in which a will might become writings ; it wais only necessary to prov' 
Ruptum by a quasi-adgnatio. that they w’erc by tlie testator, lb 

A testament was called Inofficiosum later legislation required codicilli wliiol 
Avlien it was made in due legal form, but Averc in writing to have five witnesses 
not “ex officio pietatis.” Thus when a who subscribed their names to the coui 
man did not give the hereditas or a por- cilli. . r 

tion of it to his own children or to othei*s The subject of Roman wills is of groa 
who were near of kin to him, and when extent, and it involves questions of cod- 
there was no sufficient reason for passing siderahle difficulty. The principal au 

them by, the persons so injured might thorities liaA’^e been mentioned in t ■■ 

have an action called Inofficiosi Querela, article, to which may be added Ulp ; 
Tht* persons who could maintain this ac- Iragmenta, tit. 20 ; 28, tit. 1, ^ 

tion were particularly defined by the SW, iit. 1, &c. ; LW. 6, tit. 23 ; , 

legislation of Justinian. If the Testa- lament des Dasumius, ZeitsckriflJ- 
mentiua was declaxed by the competent JRechtsw., article by Rudorff on a 
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metitary inscription 'which contains a [ 
l^omari will. The date of the will is 
A.v.c. 802 or A.u. 1U9, in the twelfth 
year of Trajan. 

WILL. (ScutlamL) The right of be- 
quest in Scotland is confined to moveable 
or personal ])roperty. It does not extend 
to heritable or real property — which com* 
prcdiends lands and tenements, fixtures, 
those appurtenances of a family mansion 
(such as the pictures, plate, and library) 
which are called “ heirship moveables,” 
>the machinery in mines and manu- 
factories, the stock on farms, and every 
description of security or other right 
over any of these kinds of property. 
Settlements may bo made of heritable 
property in the manner 'which will be 
described below, but it is a principle of 
the greatest importance, and one the^ 
neglect of which is often productive of 
the most serious conse(iuences, that no 
; sucli settlement can l>e made in the form 
of a will. All pcrstnis of sound mind 
above the ago of puberty (14 in males, 
ind 12 in females) may execute wills ; 
Liid persons under guard iiuisliip, as wives 
ind inwiors who have curators may do so 
vithout the consent of their guardians, 
hitil very lately the will of a bastard 
vas ineffectual, and the moveable goods 
>f such a person, lapsiiig to the crow n on 
death, were distributed by a gift in 
ixchequer ; but this peculiarity has been 
iholishcd by G Sc 7 \Viii. I\ . c. 2:’. A 
'crhal or “ uuiicupative ” will, if uttered 
a the presonee of two witnesses who hear 
estimony to it, is valid to the extent of 
hundred pounds b\*ots, or S/. b.s. 8^/. 
terling; and if the bequest should ex- 
ceed that Slim, the legatee may recover 
0 the extent of tlie hundred pjnmds 
■icots. A will, sufficiently formal in all 
Joints to prove its terms and its date, 
Hust he executed in the following mau- 
ler The granter’s usual sigmiturc must 
given at the end, and, if there he more 
ban one sheet, on each sheet: the usual 
?Tactice is to sign each page. Any iuter- 
>•^11111011 ill the margin must have the 
christened name or the initial letter ot it 
^hove, and tlie surname or its initial 
etter below. He must either sign in the 
Presence of, or show and acknowledge 
^ subscription to, two 'vritnessesj who 


must be males, above fourteen years old* 
"I’he witnesses sign the deed at the end* 
each putting after his name tlie word 
“witness.” The will must terminate with 
“ a testing clause,” setting forth that the 
grantor has signed the deed in presence 
of the witnesses, who are named and so 
designed as to he distinguishable from 
other persons, at a certain place on a 
certain day. The testing clause must 
contain the name and description of the 
writer of the deed, the number of pages 
it consists of, the number of words w’ritten 
in erasure or interlined, and tlie number 
of marginal notes. There are some of 
these formalities of which the absence is 
fatal to the deed — others in which it will 
throw the onus probandi on the holder. 

AVhere the will is holograph, or written 
by the granti*r himself, it does not require 
to be attested ; hut if it be not attested, it 
in the first place does not prove itself to 
he holograph, and the statement that it 
is in the handwriting of the grantor must 
lie proved by extraneous evidence to be 
true ; and, secondly, it does not prove its 
ow'n date ; and if tliero be any other com- 
peting title, it will be presumed to have 
been granted at siicli a time as will give 
that title the preference. If the party 
cannot w'lite, he can execute a wdll 
through a notary, who receives authority 
in presence of two subscribing witnesses 
to sign for the testator, and describes the 
transaction in his notarial docqiiet. A 
clergyman of the Established Cluirch of 
Scothiiul may act as a notary for the 
signing of a 'will. It is usual to nominate 
an executor o. the will, but it is not 
essential to do so ; and if tliere be no one 
named, an executor is supplied by opera- 
tion of hnv. Wills executed by piTsons 
domiciled out of Scotland, if they be ac- 
cording to the form which w^oiild carry 
such property in the place wliere tliey 
■were executed, will he efiectual to convey 
moveable property in Scotland; but no 
will, wliatever be the law of the place 
whore it is made, can dispose of heritable 
property in Scotland. The last dated 
will is the effectual one, and all others 
are considered as revoked by it in so far 
as they are inconsistent with it. 

The peculiar feature of the law of Scot- 
land out of which arises tbe circumstance 
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that heritable or real property cannot be 
bequeathed is, that no deed conveying 
such property is effectual unless it be 
expressed in what are called ‘'dispositive 
terms,’" or terms making over the property 
at the moment of the signing of the deed. 
Thus the terms “ 1 grant, convey, and 
make over,” are sufficient to carry he- 
ritage ; but the terms “ 1 leave and be- 
queatli "" are not. Tiie peculiarity arose 
during the time when the holder of a tief 
could not part with it to another person 
unless that person were accepted as a 
vassal by the feudal superior. A con- 
veyance not intended to take effect until 
after the cedent’s death did not admit of 
the superior’s using his privilege, and 
the method of creating a settlement of 
landed property was constructed on the 
forms by which the feudal usages were 
gradually adapted to the conveyance of 
land from a seller to a purchaser. A 
deed of settlement relating to landed pro- 
perty must thus be essentially a con- 
veyance de priesenti, but to accomplish 
the purposes of a virtual bequest, the fol- 
lowing methods have been adopted by 
conveyancers:—!, the granter may con- 
vey to himself, with a “ substitution” or 
remainder to his destined successor; i>, 
he may grant a direct conveyance, re- 
serving to himself the life-rent; he 
may grant sucli a conveyance, reserving 
power to alter. It is of the nature of a 
conveyance of land that to l)e etti'ctual, 
delivery of the deed to the assignee, or 
an e(iuivalent, must have taken place, 
and thus a settlement of land to be effec- 
tual after the graiiter’s (h'ath must have 
been delivered to the person favoured by 
it, or some one for liis behoof, or must 
have been entered in a public register, 
or must contain a clause dispensing with 
delivery. The formalities above men- 
tioned as necessary to the execution within 
Scotland of wills carrying moveables are 
necessary to settlements conveying herit- 
able property in Scotland, but with this 
difference, that in the settlement of herit- 
able property, if the party cannot write, 
the deed must be executed by two notaries 
beffire fqur witnesses ; and in this case a 
clergyman cannot act as notary. To be 
an effectual deed, a settlement of landed . 
property must also contain authority for i 


completing the feudal title to the property, 
and this authority will viiry with the 
nature of the holding. When howevei 
there is an effectually attested deed, con- 
taining in clear terms a conveyance di 
priesenti, although the formalities neces- 
sary for completing the leudal investiture 
be omitted, and it be thus insufficient oj 
itself to carry the estate, it may give c 
right of action to compel the heir-at-laA^ 
to make it over. If the heir-at-law found 
upon the deed, he is by that aet bound Ic 
make good its provisions in favour of all 
other persons. Thus, if the deed be iu 
the form of a be(picst, and in itself in- 
capable of carrying lutritage. if it convey 
nif>veable proj)erty to the lieir which he 
would not have otherwise succeeded to, 
he is bound, if he take advantage of it 
to fulfil its destination of the heritage. 
No settlement of heritable property to 
the prejudice of the beir-at-Iaw can ho 
validly granted on a death-bed. Tliiw 
elements are necessary to constitute the 
legal exception of death-bed: 1st, that 
the granter was ill of the disease of which 
li(? died when he granted the deed ; t2n(l, 
that be died within sixty days after exe- 
cuting it ; and, .‘3rd, that he did not go to 
church, or to a market, unsupported, 
during the sixty days. Tin? act 7 Wm. 
IV. & 1 Viet. c. 20, and the otliei 
enactments relating to wills in England, 
do not apply to Scotland. 

WJNK AND SPIRIT TRADE. The 
consumption of wine and spirits in the 
United Kingdom amounts iu round imiu- 
bers to about 2vS million gallons, the duty 
on which, about 9,(K)(),( )()()/., is equal to' 
above one-sixth of the whole revenue. 
The average con.sumption of wine of all 
kinds is alxnit 0 million gallons, though 
in .some years it has fallen much below 
this quantity. Of foreign and colonial 
spirits the annual consumption is alxuit 
million pilous; and of Hritish spirits 
about 20 million gallons, though in 1842 
it fell b(flow this quantity from various 
causes. The stock of wine in bond 
usually equal to two years’ consumption: , 
in .Tanuary, 184.‘3, the quantity under | 
bond in the port of London was 7, 004, .‘347 1 
gallons, and there were 4,440,240 gallons 
at the outports. At the same date thei« 
were 0,OS1,205 gallons of foreign and 
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colonial spirits in bond, of which 3,589,672 bably continue to be so, if wines were as 
gallons were in London, and 2,491,533 at cheap in P^ngland as in France. The 
the outports. present duty on all foreign wines is 

The rate of duty on wines and spirits 5/?. iUl. the gallon; the duty on Cape 
has had great iutluenc(> on the consump- wines is 2s. pflf. the gallon. The inim- 
tion. In 1700 the average consumption her of gallons of foreign wines retained 
of wine in England was nearly one gallon for home consumption in the yer*!- end- 
per head, whereas it is now less than a ing January 5, 1845, was C, 838,684, of 
fourth of a gallon. Prior to the Methuen wdiich 2,887,501 were Portiruil' wines, 
Treaty the wines consumed in tliis coun- 2,478,360 were Spanish wines, and 473,789 
try were almost entirely tlie produce of were P>ench wines ; the rest were Cape, 
P’rance, but although the duty on French Sicilian, and other sorts. As another 
wines was 0 (pialised in 1831, the annual illustratiou of tlie effect of high duties in 
Consum]itioii only amounts to one gallon checking consumption, it may be stated 
amongst si.\ty people. In Franee the that the duty of 22.s-. *on foreign 
consumption of wine is 19 gallons, per spirits was less prodnetive lliaii the diity 
head; and in Holland, with moderate of ll.s. L/. in ISOl; though if the rate 
duties, the cousnmption of French wine of consumption had followed the increase 
is one gallon per head. Mr. Porter states of population, the duty would have been 
ill his ‘ Ih’ogress of the Nation,’ that there 2,46.5,767/. more than the amount actu- 
are wines produced in P’rance better ally received. The present rates of duty 
adapted to the English taste than the on Hritish spirits are from 501) to 600 per 
P’rench Avines nsnally drunk here, and cent.; on Irish and Scotch corn spirits 
that they could he inii)ort(‘d at sixpence ^whisky) about 200 per cent. ; and on 
a bottle without duty. If, ns he remarks, Irish and Scotch malt spirits (whisky) 
wines of fair (piality and llavour could 3(io per cent, and upwards. By the 
he sold by retail at oiie shilling the bottle, last Tariff 0846) the duty on foreign 
the consumption Avould no doubt be very spirits is reduced to 15s. the gallon; the 
large; but the duty alone is at present duties on ccdonial spirits, on home-made 
not less than i. shilling a bottle, and the sjiirits, and on foreign wines Avere not 
c()nse<iiience is that tl;e cousnmption of altered by it. I’he number of gallons, 
Ph’eneli Avines is ch^etly coiiiined to those including oA'crproof, of fireign and oolo- 
of the first class. i?nt beer is the com- nia I spirits, of all sorts, retained for home 
moil drink in England, and it Avoiild pro- consumption, Avas — 


Year. 


Scotland. 

Iroliind, 

T5iitod Kingdom. 

1842 . . 

. 3,099,542 

71,927 

29,546 

3,201,015 

1843 . . 

. 3,061,699 

71,820 

28,438 

0,161,957 

1844 , . 

. 3,134,3.50 

78,142 

30,114 

3,242,606 

1845 . . 

. 3,431,614 

84,478 

33,797 

3,549,889 


In the )Tar ending .Taiiuary 5, 1845, vicinity paid 1,030,202/. duty out of 
the (|uantitie.s of foreign ami colonial 1,420,525/., the tf»tal ainonnt of duty paid 
spirits retained for home consumption by distillers iu England. Tin* number 
were — of distillers in Scotland in the above yeai' 

Gallons. vi as 260, and there wuu’e 87 in Ireland ; 

^ 2 198 592 • number of reotiliers iu F.uglaud, 

Brandy . 1*023,073 Scotland, and Ireland is a proof of the 

Geneva * 14*864 different tastes of the people in each 

Other sorts' fi.’oT? country. In Enslaiid, in Wia, there 

were 108 rectifiers, in Scotland 11, and 

3 242 606 Ireland 19. Very little brandy or 

rum is eonsiunod either in Scotland or 
P’or many years the number of distillers Iniaiid, the pure home spirit without 
in England has not exceeded twelve, Iu any artificial flavouring being preferred. 
1835 six distillers in London and the Nearly the whole of 3ie spirit distilled 
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in England- passes through the hands of | 
the rectifier, who, by the addition of 
various ingredients, produces the com- 
pound called gin ; and above 500,000 
gallons of English spirit are flavoured in 
imitation of French brandy. 

Malt and uumalted grain together are 
used in the English distilleries; six- 
sevenths of the Scotch spirits are made 
from malt, and the remainder from malt 
and uumalted grain ; in Ireland about a 
tenth is from malt, and, with the exception 
of a few Inmdred gallons from potatoes, 
the remainder is from malt and uumalted 
grain. Of the British spirits consumed 


in 1845 the number of gallons made from 
malt only w^as (>,G 08,759, the ivniaindei 
(16,453,829) having Ix'en made from a 
mixture of malt with unmalted grain. 
The number of gallons made from malt 
only was 5,308,(397 in Scotland; 717,483 
ill England; and 582,579 in Ireland. 
The duty was 7s. lOd. per gallon on Eng- 
lish spirit, 3s. Sd. on Scotch spirit, and 
2.s‘. Sd. on Irish spirit. 

The number of persons engaged in the 
various trades of distilling, compounding, 
and retailing spirits, in 1840, was as fol- 
lows : — 


Distillers and rectifiers . . . 
Dealers not retailers . . * . 
Retailers — premises rated 

Under 10/ 

10/. and under 20/. . . • 

20 „ 25 . . . . 

25 „ 30 . . . , 

30 „ 40 .... 

40 „ 50 ... . 

50 and upwards • . • . 


Kngland. 

Scotland. 

Ireland. 

106 

215 

112 

2 922 

452 

364 

15,431 

10,364 

11,054 

19,692 

4,112 

3,078 

3,303 

321 

287 

2,199 

178 

189 

3,684 

207 

271 

2,349 

85 

148 

6,022 

246 

29.3 


The dealers in foreign wiue in the 
same year were as follows : — 


Knjj'land. Scotland, iredand. 
Not being dealers 


_..in spirits or beer 1, 

,793 

28 173 

Dealers in beer but 



not in spirits 

44 

31 252 

Dealers in wine. 



spirits, and beer 22, 

,113 

2,800 1,964 


England. Scotland. In-land. 

Passage vessels 

with retail licences 251 93 25 

Tlie following table, showing. the con- 
sumption of iiritish spirits in difl'ereiit 
years during the present century, is 
abridged from vol. iii. of Porter s ‘ P’’0- 
gress of the Nation — 



Knijland. 

Scotland. 

Ireland. 

United Kingdom 


gallB. 

galls. 

galls. 

galls. 

1802 . 

. 3,464,380 

1,158,558 

4,715,098 

9,338,036 

1812 . 

. 3,622,970 

.581,524 

4,009,301 

9,213,795 

1821 . 

. 4,125,616 

2,38,5,495 

3,311,462 

9,822,573 

1831 . 

7,434,047 

5,700,689 

8,710,672 

21,845,408 

1838 . 

. 7,938,490 

6,2.59,71 1 

12,296,342 

26,486,.543 

1841 . 

. 8,1(36,985 

5,989,90.5 

6,48.5,443 

20, <142,333 

1842 . 

. 7,956,054 

5,595,186 

5,290,650 

18,841,890 

1843 . ^ 

. 7,724,051 

5,593,798 

5,546,483 

18,864,332 

1844 . 

. 8,234,440 

6,922,948 

6,451,137 

20,608,525 

1845 . 

. 9,076,381 

6,441,011 

7,605,196 

23,122,588 


In 1841 the consumption of BritisJi ance movement in Ireland, the rate of 
spirits was at the rate of 0*5 1 gallons per consumption in that country was l‘W 
head in England, 2*28 gallons in Scot- gallons per head. Theqnantity of spirits 
land, and 0 80 gallons in Ireland. Be- charged with duty in Ireland fell 
lore the commencement of the temper- 12,296,342 gallons, in 1838, to 6,485,443, 
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in 1841, the only change of duty being 
an addition of 5 per cent. The further 
diminished consumption in 1842-3 is 
partly apparent, as the increase of duty 
from 2 a*. StI. to 3 a. 8d. a gallon led to 
illicit distillation. Hy this addition of a 
shilling a gallon duty, the minister antici- 
pated an increased revenue of 250,000/. ; 
instead of which, in tlie year ending 5th 
April, 1843, there was a positive decrease 
of 73GI/., the (piantity of spirits brought 
to charge having fallen to 4,813,045 gal- 
, Ions, or 1,715,901 gjillons less than in the 
‘ previous year. On the 5tli of April, 
1841, the iiuniher of persons in gaol for 
illicit distillation was 48; on the same 
day in 1843 the number was 338. The 
tinancial mistake was so obvious that, in 
the session of 1813, an act was passed 
(G (Si 7 Viet. c. 49) for returning to the 
old scale of duty. 

The duty on rum from llritish co- 
lonies is 9a. 4(/. the gallon. The con- 
sumption of rum has been declining for 
many years in England, and is insig- 
nilicaiit in Scotland and Ireland. With 
tlie same duty in each country the 
contribution per head to the revenue, in 
1841, was U*. 3^^/. in England, )1\(L in 
Scotland, and OUl. in Ireland. In 1831, 
nth nearly the same duty as in 1841 
9 a'. instead of 9s. 4d.\ it was 2s. 3^/. in 
highind, 54^/. in Scotland, and in 
reland. The same rate of duty on 
jreign spirits, in 1841 yielded Is. 7^d. 
er head in I'nglaiid, !)d. in Scotland, 
ad O^d. in Ireland. The quantity of 
11 descriptions of wine consumed in the 
hjited Kingdom was less in 1841 than 
I8U1. In 1840, out of 100 gallons, 
liere were consumed— of Portugal wines, 
G*7 gallons; Spanish, 40*9 ; Madeira, 
‘3; TcncrilVc, 0*4; Sicilian, 8T ; Cape, 
; French, 7*4; Khenish, 1*1. The 
aasumption of the wines of Portugal 
'as 75 per cent, of the total quantity 
‘alf a century ago. 

(Porter’s iVoc/m's c/ f^/e N-dion. vol, 
!*•> /Report of Cominissioucrs of Edcisc 
on liritish Spiriia; Parliumviit- 
Papers.) 

WlTN ESS. [Evnu-iNCK.] 

'^5^MAN. The political and social 
onditiou of men varies greatly in dif- 
erent countries. The conditiou of 


women also varies greatly, though the 
variations in the condition of w'oineu are 
not univerally determined by the social or 
political conditioii of the men. 

It is sometimes said that the condition 
of women is a kind of index to tlie degree 
of civilization in any given nation. The 
word civilization is somewhat iudelinitey 
but perhaps we may imderstand the pro- 
position thus; in those countries in which 
the social and political conditions of men 
nearly approach one another, the social 
position of tlie women will also be nearly 
the same. Thus in Great Britain and the 
United States of North America the 
social and political condition of men and 
the social condition of women arc nearly 
the same. The differences are not worth 
noticing here. 

The difference of sex satisfiictorily ex- 
plains the subordinate condition Mhich 
women occupy in a political system. 
Their average strength is below that of 
the male, aial those who become mothers 
liave all the burden of the ehild before it 
is born and the chief labour of nurturing 
the child after it is born. The con- 
formation of their body and its general 
more delicate organization disqualify 
them for many of the labours of the male 
sex, but qualify them for other labours of 
a different kind. 

Among some nations the wife is the 
servant of the husband, and is compelled 
to do many things which the male could 
do better. This happens among some 
savage nations, and is justly considered a 
proof of barbarism; for it implies an 
abuse of power on the part of the male 
and a miscalculation of his own interest. 
Woman is adaph d to be a solace to man 
when be is wearied, a help to Iiim in his 
labours, and a companion irt his moments 
of relaxation. vSho increases his happi- 
ness by co-operating with him in such 
ways as her strength and the peculiarities 
of her sex allow , not by labouring as he 
does or can do. The condition of women 
in nations called civilized approaches the 
condition of women in some nations called 
uncivilized, w'heii they join in the laboni-s 
of the man instead of pcrft)rining the 
offices which are peculiarly suited to the 
female. 

The exclusion of women from political 
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power, from the discharge of public func- 
tions, and from many other things that 
can only be done by mingling with men 
out of doors, is nearly universal, and it is 
founded on sufficient reasons. The dif- 
ference of sex is the cause, and the neces- 
sary cause, of this almost universal prac- 
tice. In some nations the principle of 
hereditaiy succession allows a female to 
take in course of descent the regal power 
and title: in some nations females are 
excluded. In a constitutional govern- 
ment where the administration is con- 
ducted hy responsible agents of her who 
has the regal power and title, there seems 
no reason wliy a female sliould not exer- 
cise the kingly office as well as a male. 
In a monarchy properly so ealh*d, where 
the monarcli is absolute, the administra- 
tion of a woman is perhaps more likely 
to be bad than that of a male ; though 
the reasons for excluding women from a 
participation in political power generally 
do not apply in their full extent to ex- 
clude a woman from exercising sovereign 
power, 

^larried women and uimian'icd women 
are not in the same condition in any 
country. The married woman hy con- 
senting to live with a man subjects her- 
self to a control which is very dilferent 
from that of a father or guardian. The 
purposes of murriage are among others 
the union of the sexes, the coiise<juenct* 
of which is the procreation of children. 
The husband claims tlu; exclusive pos- 
session of his wife's person, and obedience 
to his reasonable commands, which in 
general his superior strength enables him 
to enforce. J t is the condition of married 
women in different countries which is 
comprehended under tlu? term “ condition 
of women” rather than that of unmarried 
women ; and their condition comprehends 
the power of the husband over tfujir per- 
son, over the children of the marriage?, 
and over the property which the wife has 
at the time of marriage or may acipiire 
during the marriage. In all these matters 
the posl.lve law ot different nations varies 
’ery much. 

Ihit it would he a great mistake if we 
Were to judge of the condition of women 
in any country simply ])y viewing the 
positive rules of iaw as evidence of their 


condition. There are many things in 
the relation of husband and wife, parent 
and child, for which no positive law has 
ever attempted to provide : these mattere 
are governed by the positive morality, that 
is, by the usages nnd habits of any given 
society. It would not follow that if posi- 
tive law gave women more power, they 
would also receive more res})ect and 
tender consideration from the stronger 
sex. On the contrary, if the two sexes 
•were placed on the same footing by posi- 
tive law, so far ns it could be done, this 
Avoiild contradict the constitution of na- 
ture as indicated by the diHeiTHee of sex, 
and would rather tend to deprive the 
female of tlie respect and consideration 
which she receives in most countries. 
There is .some mean between thea)>solute 
subjection of the wife to the husliand and 
the |)erfcete(piality by law, which appears 
to hi* most in liarmony with tlie physical 
difrerenees of .sex, and best adapted to 
jnaintain a system of po.sitive morality 
that shall conduce to the happiness of 
both. 

As to unmaiTied women, so long as 
they are nnder parental authority, there 
are reiLsons in the relation of parent and 
child for maintaining the power of the 
parent hy positive Jaw to a certain ex- 
tent; and positive morality .siipi>lies what 
law leaves defective. As women w'lio 
arc unmaiTied expect to marry .some 
time, or at least may marry, it follows 
that in all nations in w'hich any value is 
set on the chastity of women, they a#e I'y 
that very opinion excluded from an active 
life, which w'ould require them to mingle 
freely with the other sex. If a singdc 
woman were a soldier or a sailor, or fol- 
lowed any other occupation wliicli re- 
quired her to mingle with men, she ecmld 
not preseiwe a reputation for chastity; 
and if she did preserve her chustity. 
she would not have the credit of it. y 
there are any branches of industry m 
which the males and females freely inter- 
mingle, and there are such, it is a neriv 
sary conseipience that the opinion ot tlu‘ 
cliiLstity of the females must he unfavour- 
able, and in many cases the opinion 
be cori’ect. Usage might establish 
indifference to the chastity of woDien» 
and they might still be able to get huu' 
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bands, though generally reputed to be 
unchaste, and often Iviiown to be un- 
chaste ; and such a condition of society, 
arising from other causes than those here 
mentioned, is described by Herodotus 
(i. 93). Viewed as a portion of the 
positive morality of any nation, such a 
usage is faulty because contradictory to 
the notion of marriage, which implies a 
regulated commerce of the sexes and a 
recognised paternity for every child that 
is born. 

The sexual ditference then is the 
ground for a separation of males and 
females in many of the labmirs which are 
essential to the existence and sustenance 
of both, 'i'he union of the male and 
female in marriage is a just ground for 
limiting the wdfe’s legal capacity to do 
certitiu acts and relieving her from some 
legal duties, whieli acts as an unmarried 
woman she might do, and which <Uities 
as an unmarried woman she might owe. 
The Homan system went furtlier, and 
placed unmarried women who were of 
lull age and free from parental authority 
under a kind of tutelage, not with a view 
of limiting tlieir legal capacity, but in 
order to save them from fraud. The 
ground of this is in some passages stated 
to be the general inlinnity of the sex, 
which, however, i .solves itself into the 
dilference of sex, and the coiisecjueiit 
danger which (?n dcat account there is of 
a woman being overreached. The Roman 
law w^as here wiser than the English. 

The condition of a married woman in 
England, Scotland, and in autient Rome, 
is discussed und<r Win-:. 'Ihe reader 
may collect some information on the con- 
dition of women in various countries 
from the folhnving work: T.abonlaye, 
lieclierchen sitr la ( 'omUtinii Civile ct Po- 
litique rles Femmrs, kc., Rails, 1843; but 
Ibis and other works of a like kind must 
he read with eaution, if a man would 
avoid making false inferences from the 
positive law of ai^y giren country. 

. WOODS AM) FORESTS. A con- 
siderable portion ^'f the royal revenue 
consisted formerly of the rents and profits 
cf the crown lands, which comprised 
mixneruus lordships and honours, together 
^th forests and clnices : ^ ••om the forests 
fhe principal source of profit lay in the 
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fines or amerciaments levied for offences 
.'iguinst the Forest Laws. The demesne 
lands which \vere retained by the king, 
or which came to the crown by forfeiture 
or otherwise, and were farmed out to 
subjects, were originally very extt^isive ; 
but owing to the generosity or the neces- 
sities of ditl’erent kings, so large a part 
of them was granted away, that tlie Houses 
of l^arliament frequently interposed in 
order to prevent the total alienation of 
the crown progeny. William 111. had 
used the power of alienation so profusely, 
tliat upon the accession of his successor, 
it was enacted (I Anne, st. 1, c. 7) that 
no grant or lease should be made of any 
crown lands for a longer term than thirty- 
one years or throe lives, except houses, 
&c., which might be let for fifty years. 

Hy the 2*1 (Jeo. 111. c. 87, amended 
by 30 Geo. TIT. c. 50, Commissioners 
were ap])ointed to inquire into llu: state 
and condition of the woods, forests, and 
land revenues hidoiiging to the crown. 
By the 43 Geo. III. e. 142 (altered by 
the .50 Geo. HI. c. 35 \ an oHice of sur- 
vi’Yor-general of his Majesty’s works and 
public building.s was created; but tliis 
and some otlier oliii'os arc now incor- 
porated with that of the Commissioners 
of l/er ^Majesty’s Woods, Forests, Land 
Revenues, AVorks, and Buildings” (2 
Will. IV. c. l.s. D, who are commonly 
called ‘*the Commissioners of Woods 
and Forests,” which office or board owes 
its present p«*nnanent shape to the statute 
lo(Jeo. IV. e. ai) (amended and extended 
by 2. Will. IV. c. 1 ; 2 & 3 Will. IV. c. 
112; and 3 iS: 4 Will. IV. c. 39). 

The Commissioner.^, who arc not to 
exceed three in number, are appointed by 
letters patiuit {J. Will. IV. c. I , s. 1 \ They 
arc to make a declaration (5 & 3 Will- 
IV. e. 32. s. 2, in lieu of the oath re- 
quired formerly, 2 Will. IV. c. 1, s. 3) 
that they v ill faithfully and diligently 
execute the duties of commissioners. 
Their salaries are fixed at 20<)0/. per 
amium for the chairman pr first com- 
missioner, and 1 200/. for the other two 
(10 Geo. IV. c. 50, s. 11 ; 2 Will. TV. 
c. L s. T). Only one of them is allowed 
to bo a member of the House of Com- 
mons (2 Will. IV. c. 1, s. 11). 

Their powei'S arc very large. The 
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vhole of the possessions (except advow- 
ons) and Jaiicl reveimcs of the crown in 
England, Ireland (10 Geo. IV. c. .50, s. 
I), and Scotland (2 & 3 Will. IV. c. 
il2; .‘3 & 4 Will. IV. c, GO) are under 
heir management ; but the property 
Jierein still remains in the crown. {I Q. 
B. Hep., 3.52.) They are required to 
)bserve all the orders and directions of 
:lie Lords of the Treasury touching the 
exercise of their powers ( 2 Will. IV. c. 
1, s. 3). 

I'be Commissioners have the power of 
appointing and removing various officers, 
such iis receivers, surveyors, /tc., whose 
salaries however are fixed by the Trea- 
sury (10 Geo. IV. c. .50, s. 12}. They 
may also appoint stewards of the royal 
hundreds and iTuinor.s to hold courts, and 
difterent manerial and forestal officers to 
preserve game, fish, &c. ; and they may 
grant licences to hunt, fish, See. (Id., 
s. 14). 

They are empowered to grant leases 
of any part of the crown possessions for 
thirty -one years (10 Geo. IV. c. .50, s. 
22) ; or, in case of houses, buildings, &c., 
or building-land, for ninety-nine years 
(Id., s. 23 ) ; but this power of lea.sing 
does not extend to the royal fore.sts in 
England ( Id., s. 25), except for the purpose 
of making railroads (Id., s. 97). The 
lea.ses must contain certain specified pro- 
visions, and the lessees are not be made 
dis[)uuishable for w’aste, except in leases 
of mines, and at the option of the Com- 
missioners, in leases for ninety-nine years 
(Id.jS. 27). The leases are to be granted 
at a rack-rent, and no fine is to be re- 
served (Id., s. 28), except in building- 
leases, in which a nominal rent may be 
reserved for the first three years (Id., s. 
30), and a fine may be taken net ex- 
ceeding one-third of the rent (Id., s. .31). 

I’hey may also sell any part of the 
crown possessions, except the forests (Id., 
s. 34), according to a mode pointed out 
(s. 35) ; and they may also sell rents, or 
manerial or forestal rights, to corpora- 
tions, or trustees of incapacitated persons, 
whv> have estates subject thereto (ss. 
:vx 40). 

They may exchange or purchase lands, 

Sea, (Id., ss. 42, .52, 98). 

They are declared to be exempt from 


all personal responsibility a.s to any cove- 
nants or contracts whicli they may enter 
into in their official character (Id., s. 17). 

All deeds r(?lating to lands, &c. leased. 
Sec. by the authority of the commissioners 
are required to be inrollcd in the office 
of Lund Revenue Records and Inrolments 
(10 Geo. IV. c. 50, s. 63 ; 2 Will. IV. 
c. 1, ss. 16, 18, 21), and to be certified 
by the coiiiinissioners to parliament (10 
(ieo. IV. e, .50, s. 12.5); and all con- 
veyances and sales respecting sucli lands 
are to be free from stamp and auction 
duty (10 Geo. IV. c. .50, ss. 67, 68.) 

The Commissioners are also empowered 
to give certain notices and claims, and to 
authorize entries on land for ])reach of 
covenant, Ajc. (U) Geo. IV. c. 5t), s. 92), 
and to comi)Ound, in certain cases, for 
rent (Id., s. 93). 

Their accounts are to be audited by 
the commissioners for auditing public 
accounts, under the 25 Geo. 111. c. 52 
(U) Geo. IV. c. 50, s. 19). ' 

The receivers appointed by tlie Com- 
missioners of Woods and Fonjsts must 
be land-surveyors (Id., s. 80). They are 
reijuired to account at stated periods to 
the Commissioners (Id., s. 81), and to 
transmit all sums received jnoiithly (s. 
84) ; and they arc emi)Owered to distrain 
for rent (s. 90). 

Notwithstanding the management of 
the crown lands is tliiis vested iu the 
Commissioners, and the general power 
of alienation has been taken from t»ie 
crown, a power is reserved to the crown 
to grant sites for cliurches, chapels, and 
burial grounds, not exceeding live acres 
in extent, or lOOO/. in value (K) (ieo. 
IV. c. 51), s. 45); and by 1 & 2 Will. 
IV. c. 59, s. 1, churchwardens and over- 
seers are empowered, with the consent of 
the Lords of the Treasury, to inclose a 
portion not exceeding fifty acres of any 
forest or waste lands btdonging to the 
crown, lying in or near their pari.sh, for 
the purpose of cultivating the same for 
the use of the poor. 

Resides this general control over the 
crown lands, certain powers are given to 
the Commissioners which are connected 
with the; execution of the Forest Laws. 
The powers and authorities belonging 
to the offices of wardens, chief-justice 
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and justices in eyre (which were abolished 
upon the termination of the then existing 
intcTCSts by 67 Geo. III. c. 61), are vested 
ill the First Coininissioiier (10 Geo. IV. 
c. 50, s. 05) ; and the commissioners are 
also empowered to make compensation 
to parties for old encroachments made 
upon the royal forests where they have 
been in uninterrupted possession for ten 
years (Id., s. 96). 

The verderers of the royal forests are 
also reijuired to make inquiry as to all 
unlaM^ful inclosures, encroachments, &c. 
in their courts of attachment, and may 
impose fines upon the offenders (Id., s. 
loo), who may liowever be proceeded 
against by the ordinary course of law (s. 
lod). The verderers may appoint re- 
garders, under-lorcsters, and other officers 
of the forests and courts (s. 101), and 
may inquire into their conduct, and fine 
them for neglect of duty (s. 102). Other 
penalties may be recovered before a 
justice of the peace (s. 104) ; and all such 
lines and penalties arc to be applied to the 
expenses relating to the forests (s. 105). 

As to the general revenue arising from 
the letting, &c. of the crown lauds, the 
commissioners arc directed to pay in the 
moneys received by them, to a proper 
account with the Bank of England and 
Ireland respectivtly (10 Geo. IV. c. 50, 
s. 117, 118) and the chartered banks of 
Seotland (3 and t Will. IV. c. G9, s. 17); 
and the annual income (after certain de- 
ductions) is to he carried to the consoli- 
dated fund (10 Geo. IV, c, 50, s. 113 ; 3 
&4 Will. IV. c. 69, s. 16 j. The trans- 
fer of the re venu r arising from the crown 
lands to the consolidated fund is however 
the subject of a special arrangement be- 
tw’emi the crown and the subjects, termi- 
nating with the life of the king or queen 
regnant in whose reign it ic made. 

The 10 Geo. IV. c. 50, contains some 
provisions peculiar to Ireland. Leases, 
grants, .tc., of any of the small branches 
of the royal revenue (s. i2vS), xind the 
powers appertaining M the chancellor and 
council of the Duchy of Lancaster (s. 
1311 ), ure exempted from its operation. 

The real property of the crown may be 
thus classitied : — 

L Honours, manors, and hundreds, not 
in lease. 


2. Other lands in the occupation of the 
crown, either for the personal conveni- 
ence of the king or for the public service. 

3. Forests, ehaccs, and wastes. 

4. Lauds, tenements and hereditaments, 
held of the crown by lease. 

5. Fee-farm rents, issuing out of lands, 
tenements, and hereditaments, held of the 
crown in fee-simple. 

Of the firet, fourth, and fifth classes it 
would be impossible to attempt any par- 
ticular enumeration ; the fourth consisted, 
at the time of passing the statute 20 Geo. 
HI. e. 87 (a.d. 1786), of about 130 
manors, 52,000 acres of land in cultiva- 
tion, 1800 houses in l^ondoii and West- 
minster, and 450 houses and other build- 
ings in other parts of England, exclusive 
of houses demised with manors or forests. 

The second class comprises the follow- 
ing royal palaces and houses:— Bucking- 
ham Palace ; 8t. James’s Palace ; the Pa- 
vilion at Brighton ; Windsor (plastic ; the 
palaces of Hampton Court, Kensington, 
and Whitehall ; the King’s House at Win- 
chester ; the palace at Greenwich (con- 
verted into an hospital for seamen) ; So- 
merset House (used as public offices) ; the 
palace of Westminster (Westminster Hall, 
including the houses of parliament and 
courts of law). The following palaces 
and buildings have been pulled dowm and 
their sites used for other purposes: — 
Carlton House ; the Mews ; Newmarket 
Palace. The following parks are also 
included in this class:— St. James's, 
Hyde, Bagshot. Bushey, Greenwich, 
Hampton Court, Richmond, and Windsor. 

In the third class are included not only 
the royal forests wdiich have preserved 
their jura regalia^ but several nominal 
forests and chaces, w^arrens, wastes, &e. 
The following is a list of the real forests.: 
— In Berks, Surrey, and Wilts, Windsor 
Forest; in Essex, Waltham Forest; in 
Glouccstersbire, the Forest of Dean; in 
Hampshire, Bere Forest, New Forest, and 
the Forest of Woohner and Aliceholt ; in 
Northamptonshire, Rockingham, Whittle- 
wood, and Salccy Forests ; in Nottingham- 
shire, Sherwood Forest ; in Oxfor£>hire, 
Whichwood Forest. 

There has arisen incidentally out of 
the proper duties of the depai’tment of 
Woods and Forests, since it was united 
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■with the Board of Public Works, tlie im- 
portant ollice of providing public walks 
and access to tlie national buildings and 
collections. This branch of administra- 
tion lias only been recog^iised of late 
years, and perhaps we owe it to our inter- 
course with the Continent, and especially 
with France, that it has Injen at all ac- 
knowledged. Twenty years ago Hyde 
Park and Kensington Gardens w ere the 
only public places of recreation open to 
the crowded and hard- worked pcpulatioii 
of London; since then, beside the im- 
provements in those two places, and the 
formation of new streets and squares in 
those parts of the metropolis of which the 
land either belongs to tlie crown or has 
been purchased by parliament for public 
improvements, there have been opened 
the large gardens of St. James’s Park and 
the Regent’s Park ; Primrose Hill, at the 
north of the liegenl’s Park, and a largo 
piece of land at the north-east eii<l of 
lyondon, called ‘Victoria Paik,’ have 
been purchased for public convenience. 
The palace and grounds of Hampton 
Court have been repaired and ornamented* 
aud have been thrown open gratuitously 
to the public, and the colhx*tion of pic- 
tures has been arranged : for all this the 
nation is indebted to the department of 
Woods and Forests. 

WT)OL. I'Takiff.] 

WORKHOUSE. [Poor Laws.] 

WOUNDING. [Maim.] 

WRECK. [Franchise; Suips, p. 
704.1 

WRIT, a law term, which in its proper 
signification means a writinij under the 
king’s seal, whereliy he confers some right 
or privilege, or commands some act to be 
done. Writs are either patent (open, 
commonly called lelUra patent^ litercc 
paienteti), which are not sealed up, but 
have the great seal attached to them ; or 
close {literoi clausip), which are, or are 
supposed to be, sealed up. The former 
are addressed to all persons indiscrimi- 
nately, generally in these terras — “ To all 
to whom itKise presents shall come the 
latter are directed to some officer or other 
individual. Of the former kind is the 
^:rtaiion of a peer by patent, which is a 
ro) al grant of peerage ; of the latter, the 
creation of a peer by writ, which is a 


summons to attend the house of peers by 
th<; style and title of some barony. 

Writ in its ordinary and more limited 
.sense is a term applicable to process in 
cirilov criminal {uoceediiigs. (hvil writs 
are divisible mio orvjinnt and judicial: 
original writs issue out of the Court of 
CMiuncery, and give authority to the 
courts, in which they are returnable, to 
proceed with the c-ause ; judicial writs are 
awarded by the court in which the action 
is already pending. These are again sub- 
divided into mesne and Jinal. Original 
writs (which now, except in the few real 
actions still preserved, have been super- 
seded by the writ of summons ) used to 
contain a statement of the plaintiff’s 
alleged cause of action ; and such a writ 
was called in law Latin breve, in law 
Frencli and this term was after- 

wards applied to judicial and other writs. 
Original writs issuing from Chancery 
were always witnessed, or tested, in the; 
name of the king ; judicial writs issued 
from that one of tin* superior common law- 
courts in which the original writ was 
made returnable, and were tested in the 
name of the chief judge of such court. 
Jn cases wliere the plaintiff seeks to re- 
cover a sum under 4(.).s‘., he may bring his 
suit in the county-court, or court-barou, 
in which no royal w rit is necessary, but 
the suits therein commence, not by ori- 
ginal writ, but by phnnt, which is a 
statement of the party's cause of action in 
the nature of a declaration. * 

There arc many kinds of w rits, sonieot 
the more important of which may he here 
mentioned. There is the writ to the 
sheriff of a county to elect a memher or 
members of the Commons’ House of Par- 
liament, in case of a vacancy or general 
election, which issues upon the warrant of 
the lord chancel lor or in certain oases of the 
speaker of the House of Commons. The 
writ of habeas corpus {ad suhjUdeudum), 
which is directed to any person wdio de- 
tains another, commanding him to pro- 
duce the body of the prisoner at such a 
time ami place, together with the cause of 
his caption and detention, to do, sul>niit 
to, and receive {ad j’aciendum, subjid' 
endufUt ct rccipie/u/i/m) whatever the court 
or judge by whom the writ is awardet 
shall think fit. [Habeas Corpus.] There 
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are various other writs of hdheas corpusy 
for tlie purpose of bringing up prisoners 
to be charged in execution, to give testi- 
mony, &c. — the writs of subpmia ad tes- 
tijicandwriy by which a party is com- 
manded to appear at the trial of a cause, 
to give evidence under a nominal pecu- 
niary penalty ; and of subpa na duces 
tecvniy by which the party is commanded 
to bring certain si)ecified documents for 
tlie pur])ose of tlic trial. There is also 
the writ of suhjxrua in equity, whereby 
the defendant in a suit is commanded to 
appear and answer the plaintitf 's bill. A 
defendant privileged from the particular 
suit, or from being sued except before 
some other tribunal, is entitled to a writ 
of /Vu'j/rpe, by which the court is re- 
quired to (liscoiitinue the suit. In modern 
times a party is allowed his privilege 
without suing out any nril of ]>rivilege. 
The. new Xatura Hrevium of the Most 
Reverend Judge, Mr. Anthony Fitz-IIer- 
bert, contains a great variety of writs. 

WRIT OFKRROH. There may be 
a writ of error for an alleged mistake in 
the proceedings of a Court of Record. 
The writ may be for matter of fact or of 
law\ In the case of an alleged error in 
fact the writ is addressed to the court 
which liiis given the judgment and the 
correction of the record is left to it. In 
the case of an alb ged error in law, a 
writ of error must bo sued out of the 
common law side of the (\)nrt of ('han- 
cery,aiid it is addressed to tlie chief justice 
of the Queen’s lleueh or t^ommou Fleas, 
or to llic chief bare.u of the Exchequer, 
in one of which C(. arts it is alleged that 
the error has been made, J'he writ com- 
mands tlie chief justice of the court in 
which the error is alleged to have heeu 
wade to send a e()p\ of the record to the 
Exchequer Chamber to be examiued there. 
The writ of error on any judgment ot 
Queen’s Rench, (>ommon Pleas, or 
Exchequer is returned only before those 
judges of the tvvo courts in which the 
alleged error has net been made (1 Wm. 

* V. c. 70) ; and ther»‘ is no writ of error 
the Exchequer Chamber except ■ 
w tlie House of Lords. 

In criminul cases there is a writ of error 
all inferior courts the Queen’s 
cench and firom that to the Homeof Lords. 


WRIT OF INQUIRY. In cases where 
a plantiir seeks to recover a specihe chattel 
(as in the action of ])eiinue\QV a specihe 
sum of money (as in Ihht), if the de- 
fendant allows judgment to go against 
him by default, this is considered as an 
admission that the plaintiff is entitled to 
what he claims ; and the judgment there- 
fore is final ill the first instance, provided 
the plaintiff is content to take a small 
nominal sum for the damages resulting 
from the detention of the chattel or the 
debt. Rut where a plaintiff' only seeks to 
obtain damages fov an injury done to his 
person or his real or personal estate, or 
for the non-performance of a promise, if 
tlie defendant lets judgment go by de- 
fault, this, though an admission that the 
plaintiff has a cause of action, does not 
operate as an admission of the amount 
of damages to which he is entitled*, 
and such judgment is called interlocu- 
tory. In such cases, and also where 
file plaintiff seeks to recover substantial 
damages for the detention of a chattel, or 
of a debt, tJie intervention of a jury is re- 
quired in order to ascertain for M’hat da- 
mages the plaintiff is entitled to have 
final judgment. For tliis purpose, a judi- 
cial process, called a trrit of 
issues to the sheriff eommanding him to 
summon a jury to inquire what damages 
the plaintiff has sustained. If the plain- 
tiff offer no evidence before the jurj', a 
verdict must be found for nominal da- 
mages, as existence of some damage is 
admitted. 

When the inquisition (or finding of 
the jury) is returned, the plaintiff is enti- 
tled to judgment for that amount. In 
some cases where the amount of damages 
is readily ascertainable, as being a mere 
matter of calculation, such as in actions 
upon bills of exchange, upon covenants 
tor the payment of a certain sum, and the 
like, the court, instead of directing a 
w’rit of inquiry, will refer the matter to 
one of its ofiicers to compute the amount 
of principal and interest due to the plain- 
tiff; for writs of inquiry arc merely to 
inform the court, who may assess the 
dam ,ges themselves, if they think pro- 
per, after interlocutory judgment has 
been obtained. 

WRIT OF SUMMONS. [Writ.] 



WRITER. 


[ 928 T WRITER TO THE SIGNET. 


WRIT OF TRIAL. All trials of 
causes in the superior courts took place 
formerly cither at bar before the whole 
court, or at jiisi prius before one of the 
judges of the court, or a judge or serjeaiit 
named in the commission of assize ; l)ut 
now, by the 3 and 4 W. IV., c. 42, s. 17, 
in any action depending in any of the 
«upei’tor courts for any debt or demand in 
which the sum sought to be recovered 
and indorsed on the writ of summons 
shall not exceed 2()/., the court, or a Judge 
(if satisfied that tlie trial will not involve 
any difiicult question of fact or law), 
may order the trial to take place before 
the sheriff of the county where the action 
is brought, or some judge of au inferior 
court, and for that purpose a writ sliall 
issue (called the Writ of Trial) directed 
to the sheriff or such judge, commanding 
him to try the cause before a jury, aiul 
to return such writ with the finding of 
the jury thereon indorsed. The statute 
applies only to actions for a debt or 

indorsed on the writ of summons; 
it does not therefore extend to cases 
wliere the action is brought for a wrong, 
or where the demand, being for unliqui- 
dated damages, the amount claimed can- 
not properly be indorsed on the writ of 
summons. (3 Mann, and Gra. S.*)!).) The 
proceedings under the writ of trial, when 
directed to the sheriff, usually take place 
before his under sheriff or other his de- 
puty; and they are conducted in the 
same manner as at a trial at nisi prius: 
and the court will grant a new trial for 
the same causes as if tlie trial had been 
before one of the superior judges ; but a 
new trial will not be granted upon the 
ground that tlie verdigt is again.st the 
evidence, where the amount of such ver- 
dict is less than 5/., unless such verdict 
be manifestly perverse. 

WRITER, in Scotland, is a term of 
nearly the same meaning us attorney in 
England, and is generally applied to all 
legal practitioners who do not belong to 
the bar, although it has of late become 
customary to substitute for it the term 
solicitor. As special exceptions, the body 
who in Edinburgh enjoy, concurrently 
with writers to the signet, tlie privilege 
of conducting cases before the Court of 
Session, the Court of Justiciary, &c., are 


called solicitors of supreme courts (ab- 
breviated S. S. C.), and the practitioners 
before the sheriff court of Aberdeen are 
by local custom called advocates. In 
each county there is generally a society 
of writers privileged to practise in the 
sheriff court and in the other local judi- 
catories, who frame their own bye-laws, 
and regulate the terms of admission to 
their body. Individually, they are re- 
sponsible for their conduct to the local 
judges before whom they practise ; and 
as bodies they are, on the one hand, 
protected from the infringement of 
their privileges hy unlicensed persons, 
and, on tlie other, liable to judicial 
control if they attempt unduly to re- 
strict the means of admission to their 
privileges. 

WRITER TO THE SIGNET, abbre- 
viated W. S., is the designation of Uie 
members of the most immeroiis and im- 
portant class of attorneys or procurators 
in Scotland. The writers to the signet 
enjoy, in common with the solicitors of 
supreme courts, and with one or two 
smaller bodies, the privilege of coudiut- 
ing cases before the Court of Session, the 
(kmrt of Justiciary, and the Commission 
of Teinds. Their peculiar privilege, 
however, is that of preparing the writs 
which pass the royal signet. The signet 
was a seal or die under the control of the 
secretary of state, wdth wliich the writs 
by Mdiich the king directed parties to ap- 
pear in court, or ordered them to (Miey 
the decrees given against them, and other 
executive instructions, were stamped for 
the sake of authentication. In the six-' 
teenth century, the persons who were 
entitled to present the writs which re 
ccived the impression of the signet arc 
supposed to have been the clerks in the 
secretary of state’s office ; and it is not 
known how or precisely at wdiat time the 
persons who transacted this departiueiit 
of official business became converted into 
a body of private practitioners. Since 
the union of 1707, the signet has beea 
under the disposal of the Court of Ses- 
sion ; but down to about the middle ot 
last century the keeper of the signet 
deputed by the secretary of state for tn® 
borne department. Since that time n® 
has been appointed under the great seai» 
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and lie names a deputy, who is a member 
of the society of writers to the signet, 
and by usagi; presides at their meetings. 
In the general case the sijmmons by which 
an ordinary action is brought into the 
Court of Session requires to be ^igncted, 
and to be, as a preliminary, signed by a 
writer to the signet ; although a member 
of one of tile other privileged bodies may 
conduct the case. Advocation [Advo- 
cation] and some other analogous classes 
of procedure, required formerly to have 
the interposition of the signet; but this 
step in the procedure was abolished by 1 
and 2 Viet. c. 8f). In the various forms 
of execution against person and property, 
the signet was, until lately, a prominent 
feature ; but, unless in some special cases, 
it has been disjicnsed with by the Act 1 
and 2 Viet. c. 114. In these departments 
of legal practice the writers to the signet 
now' possess few jirivi leges which are not 
shared by the otlier practitioners before 
the supreme courts, 'fhey still retain 
their privileges as to summonses, and tlw.*y 
have the exclusive right of presenting 
signatures in exche(pier,or of presenting, 
through the judges acting in exchequer, 
the indorsed drafts of the writs passing 
under the gioat and other seals in Scot- 
land apiKuided b) crown charters, appoint- 
ments to otlices, Ac. They have thus a 
monopoly of the business of making up 
the titles of tb' crown vassals or free- 
holders ill Scotland, and this circumstance, 
added to their skill and respectability as 
a body, has put th*' greater part of the 
conveyancing of the country in their 
hands. Tiie sot -ety require of their in- 
trants an apprenticeship of live years, 
with a curriculum of university study, 
which includes tw'o sessions of attend- 
ance, the one at Latin and the other at 
seme other literary class, and four courses 
of attemlaiice at law classes. Tlic ex- 
penses connected with apprenticeship 
amount to about and additional fees 
to the extent o^‘ are incurred on 
entering the society. TJic writers to the 
signet possess ii lihvury, auiountir.g, it is 
supposed, to between forty an<l fifty thou- 
sand bound volumes, distributed in twm 
large halls. The colleidion was com- 
menced in 175.5, by the p* rchase of some 
law books, to which workr. on other sub- 
VOL, ir. 


jects were added in 1778. It is supported 
by an annual grant by the society, which 
fluctuates with the state of its funds, and 
has in some years exceeded 20()(i/. The 
eminent men who have successively acted 
as lilirarians, have made praiseworthy 
and successful efforts to obtain the most 
useful works, and to prevent the funds 
from being wasted in the purchase of 
books at random. They have kept in 
view in many cases the ac(jnisition of 
those books which are wanting to the 
advocates’ library, and as the two institu- 
tions are within the same range of build- 
ings, and are both liberally laid open to 
those who wish to consult hooks for lite- 
rary piiri)Oses, the writers to the signet 
have thus performed an essential service 
to the literature of Edinburgh. 

Y. 

YEAR-ROOKS. [Rrpouts.] 
YEOMAN, YEOMANRY CAVAL- 
RY. Of the various derivations proposed 
for the word }eoman— jiiug man, young 
man; jemuiid, any one ; gemein, common; 
goodmau— perhaps “gemeiii” or ‘'com- 
mon’’ is the most probable. A yeoman is 
at the head of the classes beneath gentle- 
men ; he is iii legal sense a ])robns (d lega- 
lis homo, who may dispend of his own 
freehold 40.V. yearly. Inaii antient statute 
(20 hie. II. c. 2, i;Vib) they (“ Vadlez 
appellez yomeu”) are prohibited, in com- 
mon with all other persons under the 
rank of an esquire, from weaving any 
lord’s livery unless they form part of the 
lord’s household; and Fortescue (c. 29). 
who wrote somewhat more than half a cen- 
tury after the passing of that act, says that 
there are yeomen (valecti) who can spend 
out of their patrimony 000 skiites a-yoa*, 
a sum equal, according to some computa- 
tions, to The tiu'm yeoman is used 

in* inferior oflices about the palace ; and 
there is a body-guard called the yeomen 
of the king’s guard, established by Henry 
Vll., and by some writers considered the 
first approach towards a standing army, 
wliicli attends the king upon state occa- 
sie IS. It consists of 100 men habited in 
the costume of the sixteenth century, 
and commauded by a captain and other 
officers. The vulgar name of beef-eaters, 
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by which they are kiiown, is a corruption act exempts volunteers from the militia* 
of buffetiers, from their having been it gives power to magistrates to billet the 
stationed in state banquets at the buffet or non-commissioned officers and drummers 
sideboard. During the long war conse- on taveni-keepers*; and grants to com- 
quent on the French revolution, and missioned officers a right to lialf-pay, and 
whilst this country was threatened with to non-couimisioned officers the benefit of 
invasion, there was embodied in almost Clielsea Hospital if they are disabled 
every county a mounted force under the when on actual service, 
name of Yeomanry Cavalry. It was In the year 1798 anotlier act was 
subject to the same regulations, when on passed (."8 Geo. III. c. to facilitate 
service, as the militia, and consisted of the training of volunteer corps of cavalry, 
volunteers, of whom a large proporiioii who are called in the title to the act, 
were gentlemen or wealthy fanners ; tliey though not in the body, “ yeomanry 
were mounted and in most respects cavalry.” It authorizes the billeting of 
equipped at their own expense ; but they the privates when called out to be trained, 
received pay whilst in actual service, and and it exempts from fixation the horses 
there was some small allowance made by used in the service. After the short peace 
tlie crown towards the regimental ex- in 1802, tlie provisions of tlie preceding 
peiises, such as the permanent pay of non- acts were renewed (42 Geo. Ilf. c. 60), 
commissioned officers. They were com- and the existence of the volunteer corp.s 
inanded by the lord-lieutenant of the of cavalry (called by tliis act for tlie 
county, who granted commissions to the first tinui “ yeomanry cavalry ” ) was 
suhalteni officers. revived or continued, without reference, 

The first act for embodying corps of as in the previous statutes, to the thou 
volunteers was passed in the spring of existing war. 

1794 (34 Geo. HI. c. 31). It enacts Of late years, although many of these 
that all persons who may, during the war yeomanry regiments still exist, llu'y are 
tiien raging, voluntarily enrol themselves rather maintained for liie purpo.se of 
under officers holding commissions for amusement and good fellowship than for 
tliat purpose from the king or from tlie any practical service, 
lieutenants of counties, shall be entitled According to a Parliamentary Return, 
to receive the pay, and shall be subject there were, in 1836, 338 troops of yeo- 
to the same discipline by courts martial, maiiry cavalry, including 11 .05 officers 
composed of volunteer officers, as troops and 18,120 men, at a cost of about 
of the line, if, on being called upon by 100,000/. a-ycar to the nation. In 1838, 
the king ill case of actual invasion or the number of troops was reduced to# 
ajjpearance of invasion, they shall march 251, and the privates to 13,594. Petwceii 
out of their own counties or assemble the years 1816 and 1838, the average 
within it to repel such invasion ; or if annual expense of maintaining the yeo- 
they shall march at the command of the manry corps was 128,000/. ; the greatest 
king or of the lieutenant or the sheriff cost being in the years 1820, 1821, and 
of tiie county to suppress riofi or tumults 1822, when the annual average exceeded 
within it or the adjacent counties. The 192,000/. 
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Almoner. 

Alms-House. 

Ambassador. 

Amendment. [Bill in Parliament.] 
Amercement. [Leet.] 

Amnesty. 

Amphictyons. 

Anarchy. 

Anato^ny Act. 

Ancient Demesne. [Manor.] 

Anglican Church. [Established Church 
of England and Ireland.] 

Annals. 

Annates. 

Annuity. 

Annuity, Scotch. 

Annus Deliberandi. 
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Anti'lA'iigue. [League.] 

Apauag(?. 

Apothecaries, Company of. 

Apparent Heir. 

Apparitor. 

Appeal, Criminal Law. 

Apijcal, Civil Law. 

Appeal. 

Appraisement. 

Appraisers. 

Apprentice. . 

Apprising. [Adjudication.] 

Appropriation. [Advowfion.] 

Approver. 

Arbitration. ^ 

Arbitration, Scotch Law. 

Archbishop. [Bishop,] 

Archdeacon. 

Arches, Court of. 

Archimandrite. [Abbot.] 

Archive, or Archives. 

• Areopagus, Council of. 

Aristocracy. ^ 

Armiger. [Esquire.]- 
Armorial Bearings. [Heraldry.] 

Army. ^ , 

Armies. [Military Force.] 

Arraignment. 

Arrest, Personal. [Insolvent.] 
Arrestment. ^ i 

Arson. [Malicious Injuries. | 

Articles of War. [Mutiny Act.] 

Assent, 1 loyal. 

Assembly, Cleneral, of Scotland. [ 
ral Assembly.] 

Assembly, National. [Statcs-GcncralO 
Assembly of Divines. [Westminster As- 
scmbly.] 

Assessed Taxes. [Taxes.] 

Assessor. 

Assieiito Treaty. 

Assignat. , 

Assignation. [Assignment.] 

Assignee— of a Bankrupt. 

Assignee— of an Insolvent Debtors 
Estate. [Insolvent.] 

Assignee-of Bill of Lading. [Bill of 
Lading.] 

Assignee. 

Assignee (Scotland). 

Assignment. 

Assignment, Scotch Law. 

Asiize. 

Assize, Scotland. 

Assooatioxis. [SocietieStJ 


Assurance. 

Asylum. 

Atheling, or YFAhelmg. 

Attachment, Foreign. 

Attainder. 

Attaint, [.lury.] 

Attorney. 

Attorney-G cucral. 

Auhaiiie. 

Auction. 

Auctioneer. 

Audit Ollice. [Auditor.] 

Auditor. 

Augmentation, Court of. 

Aulic Coimeil. 

Auxilia. [Aids.] 

Average. 

Avocat. , 

Avoirdupois. [Weights and Me^urcJ 
Aymitamiento, justicia, Coucejo,Cabil 
Jiegimieiito. 


BAI’UKLOB. 

Bailiff. 

Bailiwick. 

Bailliage. 

Balance of Power. 

11a lance of Trade. 

Ballast. 

Ballot. [Voting.] 

Ban. 

Banishment. 

Bank, in Law. 

Bank, Banker, Banking. 

Bankrupt. 

Banneret. 

Banns of Marriage. [Marriage.] 

Bar. 

Barbarian. 

Barber-Surgeons. 

Barkers. [Auction.] 

Baron, Barony. 

Baronage. 

Baronet. 

Barratry. [Ships, p. 700.] 

Barrister. ^ ^ p,. 

Barrister, in Scotland. [Advocates, f 
culty of.] 

Barter. 

Barter. [Money.] 

Bastard. 

Bath, Knights of the. , 
Bawdy-Houses. [Prostitution.] 
lleacon. 

Beadle. 
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Bed of Justice. 

Bcdclianiiber, Lords of the. 
ik-de-I louse. 

Bedford Level. [Sewers.] 

Beggar. [Mendicity.] 

Benelice. 

Beueficium. 

Benefit of Clergy. 

Benevolence. 

flerlin Decree. [Blockade.] 
Betrotliinent. 

Bigamy. 

I hll-Broker. [Broker.] 

Bill-Chamber. 

Ihll in ("hancery. [Equity.] 

Bill in Parliament. 

Bill of Exchange. [Exchange, Bill of.] 
Bill of Kxche([iier. [Unfunded Debt.] 
Bill of Health. [Quarantine.] 

Bill of Lading. 

Bill of Rights. 

Bill of Sale. 

Bill of Sight. 

Bill of Store. 

Billon, 

Bills of Mortality. 

Bishop. 

Bishopric. 

Black- Mail. 

Black-Kod, Usher of the. 

Blasphemy. 

Blockade, Law of. 

Board. 

Bona Eides, ami B(’i)a Fide. 

Bona Notabilia. ( i ixecutor.] 

Book Trade. 

Booty. [Admiralty Courts, p. 29.] 
Bordarii. 

Borough-English. 

llorough, Municipal. [Municipal Cor- 
porations.] 

Borough, Parliamentary. [ Parliament.] 
Bottomry, Bottomree, or Bummaree. 
Bounty. 

Bounty, Queen Anne’s. [Benefice, pp. 
343, 345.] 

Bread. [Adulteration; Assize.] 

Brevet. 

Brewer. [Alehouses, p. 99; Adultera- 
tion, p. 36.] 

Bribery. 

Brick. 

Bridewell. 

Bridges. 

Brief (in Law). 


Brief, (!hurch. 

Brief, Papal. 

Broker. 

Brothel. [Prostitution.] 

Budget. 

Building, Acts for Itcgulating. 

Bulletin. 

Bullion. 

Bulls, Papal. 

Burgage Tenure. 

Burgess, f Municipal Corporations ; Com- 
mons, House of.] 

Burgomaster, Burgermeister. 

Burial. [Interment.] 

Burnel, Acton, Statute of. 

Burning of Heretics^ [Heresy.] 

Butter. 

By-Iiaw. 

Cau.\l. 

Cabinet. 

Cachet, Letters de.' 

Canon. 

(’anon l.aMu 

Canons b’cclesiastical. [Constitutions 
and Canons JOccIesiastical.] 

(.'lapaeity. Legal. [Age; Insanity; Wife.] 
(''a[)ias ad Satisfaciendum. - [Execution,] 
Capital. 

(’aptain. 

(^ardinal* 

(’’arrier^ 

(’ash Credit. [Bank, p. 27S.] 

Cathedral. 

(’atholic (’hurch (Roman). 

Caucus. 

(Rivalry. 

Caveat. [Patent.] 

Cemetery. [Interment.] 

(''onsor. [(’ei\sus, R’oman.] 

Onsorship of the Press. [Press.] 

Census, The, at Rome. 

Census. 

(kntral Criminal Court, [(hreuits.] 
(Certificate. [Baukrupt, p. 292.] 
Certificate, Came. [Came Laws.] 
Certiorari. 

Ossio Bonorum. 

Cession, [Benefice, p. 349.] 

Cestui (pie Trust. [Trustee.] 

Challenge. [Jury.] 

Chamberlain. 

Cha»icel. 

Chancellor. 

Chancellor of Scotland. 
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Chancery. 

Chancery, Inns of. [Inn.] 

Chantry. 

Chapel. 

Chaplain. 

Chapter. 

Charge d* Affaires. [Ambassador, p. 126.] 
Charitable Uses. [Uses, Charitable.] 
Charity Commissioners. [Schools, En- 
dowed.] 

Charta, Magna. [Magna Charta.] 
Charte. 

Charter. 

Charter Party. [Ships.] 

Chartists. 

Chase. [Forest ; Park.] 

Chattels. 

Cheque. 

Chicory. [Adulteration.] 

Chief Justice. [Courts.] 

Child-Killing. [Infuiiticide.] 
Child-Stealing. I Abduction.] 

Chilteru Hundreds. 

Chimney-Sweeper. 

Church llrief. [lirief, Church.] 
Church-Rates. 

Churchwardens. 

Cincinnati, Order of. 

Cinque Ports. 

Circuits. 

Citation. 

Citizen. 

City. 

Civil Law. [Roman Law.] 

Civil List. 

Civilization. 

Clarendon, The Constitutions of. 
Clearing-House. [Hank, p. 273.] 

Clergy. 

Clergy, Benefit of. [Benefit of Clergy.] 
Clerk in Orders. [Clergy,] 

Clerk of Assize. 

Clerk of the Crown in Chanceiy. 

Clerk of the House of Commons. 

Clerk of the Parish. [Parish Clerk.] 
Clerk of the Parliament. 


Codicil. [Code; Will.] 

Codification. [Law and Legislation.] 
Coffee Trade. 

Cognovit. 

Cohabitation. [Concubinage.] 

Coining, 

Collation. [Advowson; Benefice, p 
340.] 

College. [Collegium.] 

Collegiate Church. [Collegium.] 
Collegium, or Coiilegiuni. 

Colonel. 

Coloni. [Slavery, p. 7 1 7.] 

Colonial Agents. 

Colony. 

Combination Laws, 

Commander. [Captain.] 

Commandcry. 

(k)mmendam. [Benefice, p. 350.] 
Commissary. 

Commission, 

Commission. [Agent; Broker; Factor.] 
Commission, Ecclesiastical. [Ecclesias- 
tical Commission.] 

Commission (military). 

Commissioners, Lords. [Admiral; As- 
sent, Royal; Parliament.] 
Commissioners of Bankrupts. [Bank- 
rupt.] 

Commissioners of Lunacy. [Lunacy.] 
Commissioners, Poor Law. [Poor I-aws 
and Pauperism.] 

Commissioners of Sewers. [Sewers.] 
Committee of Public Safety. 

Committees, Election. [Election Coir- 
mittees, p. 582.] 

Committees. [Parliament.] 

Commodore. 

Common Law. 

(Common Pleas, Court of. 

Common, Rights of. 

Commons. [luclosure.] 

Commons, House of. 

Commons, Irish house of. [ParliamenI 
of Ireland.] 

Companies, or Guilds. [Collegiuni; 


Clerk of the Peace. 

Clerks in Ordinary of the Privy Council 
[Privy Council.] 

Clerks ar d Servants. [Servants.] 
CUent. 

(k)al-Trade, 

Coabi-Blockade. [Smuggling.] 

Code, Codex. 

Cod^Si Lea Cinq. 


Municipal Corporations.] 

Companies, Joint-Stock, [Joint-Stock 
Company.] . , 

Company. [Corporation; Partnership*, 
Compurgator. 

Concealment of Birth. 

Conclave. [Cardinal ; 

Concordat. 

Concubinage. 


[Infanticide.] 

Catholic Church.] 
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Confarreation. [Marriage, Roman.] 
Confederation. [Federation.] 
Confederation of tlie Rhine. 

Conference. 

Conference. [Bill in Parliament, p. 367 ; 
Parliament.] 

Confession of Faith. [Westminster As- 
sembly of Divines.] 

Confiscation. [Forfeiture.] 

C!!onflict of Laws. [International Laws.] 
Conge d’Kslire. 

Congress. 

Connubium. [Marriage, Roman.] 
Consanguinity, or Kin. [of.] 

[Conscience, [Courts of. [Requests, Courts 
(Conscription. 

Conservators of the Peace. 

Conservator of the Staple. 

Consideration. 

Consistoriuni. [Cardinal, p. 455.] 
Consistory. 

Consols. [National Debt.] 

Conspiracy. 

Constable. 

Constable, Lord High, of Scotland. 
Constitution. 

Constitutions and Canons Ecclesiastical. 
Constitutions, Roman. 

Consul. 

Contempt. [nomy.] 

Consumption. [Capital; Political Eco- 
Contraband. 

Contract, Original. [Social Contract.] 
Control, Board of. [h^ist India Company.] 
Convent. 

Conventicle Act. [Nonconformists, p. 
429.] 

Convention, Military. 

Convention I’arliamcnt. 

Convention Treaties. 

Convocation. 

Convoy. 

Coparceners. [Estate.] 

Co[)per, Statistics of. 

Copyhold. 

Copyright. 

Corn-Laws and Corn-Trade. 

Corn-Rent. 

Corn-Trade, Ancient. 

Corn-Trade, Roman. 

Cornet. 

Coronation. 

Coroner. 

Corporal. 

Corporation Act. [NonconLrmists.] 


Corporations. 

Corporations, Municipal. [Municipal 
Corporations.] 

Corporation and Test Acts. [Established 
Church; Nonconformists.] 

Correction, Houses of. [Transportation.] 
Corruption of Blood. [Attainder.] 

Cortes. 

Cottage System. [Allotments.] 

Cotton Cultivation and Trade. 

Cotton Manufacture and Trade. 

Councils of the Church. 

Councillors. [Municipal Corporation®.] 
Counsel. 

Count. 

County. [Shire.] ‘ 

County Court. [Courts,] 

County Rate. 

Court Baron. [Manor.] 

Court-Martial. 

('ourtesy of England. 

Courtesy of Scotland. 

Courtesy of Scotland. [Wife (Scotland).] 
Court of Record. [Courts.] 

Courts. 

Courts, Customary. [Coi)yhold.] 

Courts, Ecclesiastical. [Ecclesiastical 
Courts.] 

Courts of Record. [Courts.] 

Coverture, Feme Covert. [Wife.] 
Oedentials. [Ambassador.] 

Credit. 

Credit, Letter of. 

Crime and Punishment. [Punishment.] 
Criminal Conversation. [Adultery.] 
Criminal liUw. [Law, Criminal.] 

Crown Solicitor, 

Cruelty. [Wife.] 

Curate, Perpetual. [Benefice.] 

Curator. 

Currency. [Money.] 

Cursitor Baron. 

Customary Freeholds. [Copyhold.] 
Customs or Usages. 

Customs-Duties. 

Custos Breviuin. 

Custos Rotulorum. 

Damages. 

Damnum. [Damages.] 

Deacon. 

Deadweight. [National Debt.] 

Dean. 

Debenture. 

Debt. [Insolvent.] 
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Debt, National. [National Debt.] 

Debtor and Creditor. [Insolvent.] 
Declaration. [Oath.] [Liberty.] 

Declaration of Kight. [Bill of Rights; 
Decree, Decretal. [Canon Law, p. 445 ; 

Catholic Church, p. 459.] 

Decree. [Equity.] 

Decretals. [Canon Law.] 

Deed. 

Deer-Stealing. [Game-Laws.] 
Defamation . [ Slander. ] 

Degree. [University. | 

Del (/redere Commission. [Agent.] 
Delegates, Court of. 

Demand and Supply. 

Demesne. [Manor.] 

Demise. 

Demise. [Lease.] 

Democracy. 

Demurrage. 

Denizen. 

Deodand. 

Departement. 

Deportation. [Banishment.] 

Deposit. 

Deposition. 

Deprivation. [Benefice, p, 351.] 

Deputy. [Charte, p. 393.J 
Descent. 

Deserter. 

Despotism. [Monarchy ; Tyrant.] 
Devise. [Will.] 

Diet. [Germanic Confederation; Ger- 
manic Empire.] 

Diff'areation. [Marriage, Roman.] 
Differential Duti(!s. [l^ixation.] 

Digest. [Justinian’s U‘gislatioii.] 
Dignities. [Title.s of Honour.] 
Dilapidation, Ecclesiastical. [Benefice, 
p. 349.] 

Diligence. [Wife, p. 900, 907.] 

Diocese. [Bisliopric.] 

Diplomacy. 

Diplomatics. 

Directoirc Executif. 

Directory for Public Worship. [West- 
minster Assembly of Divines.] 
Disability. 

Discount. 

Discouiiv-Broker. [Broker.] 

I'ibcovery. [Evidence.] 

Dispensation. [Benefice.] 

Dibseisin. [Seisin.] 

Distress. Wife.] 

Distributions, Statute of. [Adiaimstra- 


Dividend. 

Division of Employment. 

Divorce. 

Divan. 

Docket. [Bankrupt.] 

Doctor. 

Doctors’ Commons. 

Domesday-Book. 

Domicile. 

Donatio Mortis Causa. 

Donative. [Benefice, p. .‘M4.] 

Dowager. 

Dower. 

Dramatic Literary Property. [Copyright. 
Drawback. 

Draw’or. | Exchange, Bill of.] 

Droits of Admiralty. 

Duchy ; of Lancaster ; of Cornw'all. [Civi 
Duelling. [List, p. 51 Tj. 

Duke. 

Duty. [Right.] 

Eaul. 

I'iarl Marshal. 

I^'artbenwai'C, 

Easement. 

Easter Offering. [Tithes.] 
hiUst India Coiiipuny. 

Eccle.siastical ( ’ommissioners for Englani 
Ecclesiastical Courts. 

Eebovin. 

Eeonomistes. [Political Economy.] 
Edicts, Edicta. [Equity.] 

Education. 

Elfendi. 

Egg ’Frade. f 

Election. 

IClectioii Committees. 

Elector. [Commons, House of; Mini 
cipal Corporations.] 

Elegit. [Execution.) 

Elopement. [Dower.] 

Einancipution. [Parent and Child.] 
Embargo. 

Einbc/z lernent. [Agent.] 

Emigration. 

Empanel. [Panel.] 

JOmperor. 

Endowment. [Dower; Benefice; ^ 
Charitable.] 

Enemy. [Alien, p. 10‘J.] 

Enfeoffment. [ Feoffment.] 
Enfrancbisemeiit. 

JOngroKS.sing. [ Forestalling.] 
Enlistment. 
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Ensign, 

Entail. [Estate; Primogeniture.] 
Envoy^ 

Episcopacy. [Bishop.] 

Equality. [Liberty.] 

E(iucrrics. 

Equity. 

Escheat. 

Esquire. 

Established Church of England and Ire- 
land. 

Estate. 

, Evidence. 

Exchange. [Division of Employment; 

Demand and Supply.] 

Exchange, Bill of. 

Exchange Broker. [Broker.] 

Excliequer Bills. [National Debt ; Un- 
funded Debt.] 

Exchequer Cliainber. [Exchequer, Court 
of; Courts.] 

Exchecpier, Court of. 

Excise Duties. 

Excommunication. 

Execution. 

Executor. 

Exempl i ficat ion. [Evidence.] 

Exeter, or Exon Domesday. 

Exhibition. [School.] 

Exile. [Ba'.iisIiment.J 
Exports. [Balance of Trade.] 
Extra-Parochial . [ Parish.] 

Eyre. [Courts, p. 7 1 1 . J 

Factor. 

Factory ( in commerce). 

Factory (in manufactures). 

Factory Inspectors. [Fat lory (in manu- 
factures). I 

Faculties. [University.] 

Fair. 

Farmers-Gencral. 

Father. [Parent and Child.] 

Fealty. 

Federalion. 

Fee Simple. [Estate.] 

Fee Tail. [Estate.] 

Fees. 

Fellowsliip. 

Felo-de-se. 

Felony. 

Feme Covert. [Wife.] 

Feme Sole. [Wife.] 

Food. [Feudal System.] 

Feoffee. [Feoffinent.] 


Feoffment, 

Feoffor. [Feofihient.] 

Ferry. 

Feud. [Feudal System.] 

Ftmdal System. 

Fiat. [Ifankriipt.] 

Fidel Commissum. [Trust.] 

Fief. [Feudal System.] 

Field-lMarshal. 

Fieri Facias. [Execution.] 

Filiation. [Bastardy.] 

Firebote. [Common, Bights of, p. 578,] 
Firm. [Partnersliip.] 

First Fruits. 

Fisciis. j Allodium; Forfeiture.] 

Fish. [Fisheries.] 

Fisheries. 

Five-Mile Act. [Nonconformists.] 
Fixtures. [Tenant and Landlord, p. 800.] 
Folk-Mote. [M unicipal Corporations, p. 

382.] 

Flag. 

Flotsam, or Floatsam, 

Footpath. [AVays.] 

Foreigners, Begistration of. [Alien.] 
Foreman, [dnry.] 

Forestalling, Engrossing, &c. 

Forest La^vs. 

Forfeiture. 

Forgery. 

Foundling Hospitals. 

Franchise. 

Frankalmoigne. 

Frank Pledge. [Leet] 

Frauds, Statute of. [Statute of Frauds.] 
Fraudulent Conveyance. [Considera- 
tion.] 

Free Bench. [Dower.] 

Freehold. [Estate.] 

Freedman. [Slave.] 

Freedom. [Liberty ; Municipal Cor- 
porations.] 

Freeman. [Municipal Corporations., p. 
386.] 

Free School. [Schools, Endowed.] 

Free Trade. [Agriculture; Capital; Corn 
Trade ; Corn Trade, Ancient ; Demand 
and Supply; ^lonopoly.] 

Freight. [Ships.] 

French Kconomistes. [Political Econo- 
my. I 

Friendly Societies. 

F.aids. [National Debt.] 

Funeral. [Interment.] 

Fur Trade. [Hudson’s Bay Company.] 
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Game Laws. 

Gaming or Gambling. 

Gaol Dt'livoiy. 

GardL'ii Allotments. [Allotments.] 
Garter, Order of the. 

Gavelkind. 

Gazette. [Newspaper.] 

Gendarmerie. 

Genealogy. [Consanguinity; Descent] 
General. 

General Assembly of the Church of Scot- 
land. 

Generalissimo. 

Gens. [Gentleman.] 

Gentleman. 

Germanic (Confederation. 

Germanic Empire. 

Gild. [Municipal Corporations.] 

Glass. 

Gleaning. 

Glebe J^and. [Benefice.] 

(jrluts. [Demand and Supply.] 

Goods and ( diattels. [Chattels.] 
Government. 

Grace, Days of. [Exchange, Bill of.] 
Grammar Schools. [Schools, Endowed.] 
Grand Jury. [Jury.] 

Grand Si^rjeanty. 

Gratiani Decretum. [Canon Law.] 
(juardian. 

Guardians, Boards of. [Poor Laws and 
Pauperism.] 

Guild. [Municipal Corporations.] 
IIa'iJEAS CoilPlTS. 

Hackney (’oach. [Metropolitan Stage 
(carriage.] 

Hamlet [Parish.] 

Hanaper. 

Hand-fasting, [lietrothment] 
Hand-writing, Proof of. [Evidence.] 
Hardware and Cutlery. 

Hawker. [Pedlar.] 

Headborough. [(h>nstable.J 
Health, Public. [Towns, Health of.] 
Heir. [Descent] 

Hcir-loom<j. [Chattels.] 

Heirship Moveables. [Will, p. 917.] 
Herald. 

Heralds’ College, or College of Arms. 
Heraldry. 

Hereditament. [Descent.] 

Hereditas Jacens. [Abeyance; Tenure.] 
Heresy. 

Herctico Comburendo, Writde. [Heresy.] 


Heriot. 

Heritable Property. [Wife (Scotland).] 
High Commission Court [Established 
CUiurch, p. 849.1 
High Constable. [Constable.] 

High Treason. [Law, Criminal.] 
Highway. [ Ways. ] 

Holograph Will. [Will, p. 917.] 

Holy Alliance. 

Homage. [Feudal System, 23; Fealty.] 
Homicide. [Murder.] 

Hospitallers. 

Hospitals. [Schools.] 

Hotchpot. [Administration.] 
Housebreaking and Burglary. 

Hudson’s Bay Company and the Fur 
Trade. 

Hue and Cry. 

Hulks. [Transportation.] 

Hundred. [Sliire.] 

Hundred Court [Courts; Leet; Shire. J 
Husband. [Wife.] 

llusting. [Municipal (Corporations, 0vS2.J 
Hypothecation. [Mortgage; I’ledge.j 

Idiot. | Lunatic.] 

Ignoramus. [Indictment.] 

Illegitimacy. [ Bustard. ) 

Impeacliment. | AtUiinder ; Parliaiucut, 
p. 174.] 

Imperial Chamber. [ Anlic Chamb(‘r.J 
Imports and Exports. [ i Jalanee of 4'radt*; 

Demand and S»])ply.j 
Impressment. [Ships.] 

Improijriate Ueetory. [Benefice, p. 3 1 1. i 
Impropriation. [Benefice.] $ 

Impropriator. [Benefice, p. 342.] 

I no Insure. 

Ineonie Tax. [Taxation.] 

Incumbent [Benefice.] 

Indenture. [Deed.] 

India Law Commission. 

Indictment. 

ludonsec, Indorsement, Indorsor. [Ex- 
change, Bill of.] 

Induction. [Benefice, p. .310.] 

Infamy. 

Infant [Age.] 

Infant Heir. [Descent] 

Infanticide. 

Infant Schools. [Schools.] 

Infant Witnesses. [Age,] 

Infantry. * 

Information. 

Informer. 
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Inheritanco. [Descent.] 

Injunction. 

Injunction, Scotland. [Interdict] 

Inns of Court and of Chancery. 

Inquest. [Coroner.] 

Insanity, Legal. [Lunacy.] 

Insolvent. 

Instance Court [Admiralty, Courts of.] 
Institution. [Henefice, p. 340.] 

Insurance, Fire. 

Insurance, Life. [Life Insurance.] 
Insurance, Marine. [Ships.] 

Interdict. 

Interdictum. 

Intertist [Usury.] 

Interment. 

International T.aw. 

I ntestacy . [ A dm iiiistration.] 

Invention. [Patent.] 

Inventory. [Executor.] 

Investiture. [Feudal System.] 

Iron. 

Jacouins. 

Jetsam. [Flotsam.] 

Jews, 

Joint-Stock Company. 

Joint Tenancy. ( Estate.] 

Journals of the Lords and Commons. 

[ Par’ i ament.] 

Judex, Judicium. 

Judge. 

Judiciary. [Courts.] 

Julia et IVipia Poppaea, Lex, [Baclielor.] 
Juriscousulii, Jurisprudentes. [Judex; 

Jurisprudence ; Roman Law.] 
Jurisdiction. 

Jurisprudence. 

Jury. 

.Tusticc Cleik of Scotland. 

Justices, Lords. [Lords Justices.] 
Justices of the Peace. 

Justiciar of Scotland. 

Justiciary, C hief. 

Justifiable Uoiuicidc. [Murder.] 
Justinian’s Legislation. 

Keeper, Lord. [Chancellor.] 
Kidnapping. [J^aw, Criminal.] 

Kin. .[DesC‘*nt ; Consanguinity.] 

King. 

Kingdom. [King.] 

King’s Bench, Court of. [Courts.] 

' King’s Letter. [Brief.] 

Knight, Knighthoo^’ , 


Knight of Shire. 

Knight’s Fee. 

Knight s Service, Tenure by. 

Labour. [Price; Wages.] 

Lading, Bill of. [Bill of Lading.] 

Laity. 

Lancaster, County Palatine of. [Palatine 
Counties.] 

Lancaster, Duchy of. [Civil List, p. 516.] 
Laud. 

Landing- Waiter. 

Land Tax. [Taxation.] 

Land Tax, Roman. [Taxation.] 

Lapse. [Advowson ; Benefice ; Legacy ; 

Will, p. 913.] 

Law. 

Law, Criminal. 

Law Merchant. [Lex Mercatoria.] 

Law Society, Incorporated. [Attorney,] 
Ijazaretto. [Quarantine.] 

League, Anti-Corn- Law. 

Lease. 

Leet. 

Legacy. [Legatuni.] 
liCgate. 

Legatee. [Legacy.] 

Legislation.' 

TiCgitimacy. [Bastard;] 
lA^gitiination. [Bastard.] 

Letter or Power of Attorney. 

Letters of (’redeiice. [Ambassador.] 
Letter of Credit. [Credit, Letter of.] 
Letter of Marcpie. [Privateer.] 

Ix'tters Patent. 

Letters, Threatening. [Law, Criminal.] 
Levant Company. [Joint-Stock Com- 
paiiy.l 

Levari Facias. [Benefice, p. 347.] 

Lex. [Law.] 

Lex Julia et Papia. [Roman Law.] 

Lex Mercatoria, or Law Merchant. 
Libel. 

Tiibertmus. [Slave, &c.] 

Libertus. [Slave, &c., p. 715,] 

Liberty (political). 

Liberty (grant from the crown). 

Licence for Teaching. [Constitutions and 
Canons Ecclesiastical; Schools, En- 
dowed.] 

Licensing. [Press, Censorship of.] 
Licentiate in Medicine. 

Lien. 

Lieutenant. 

Lieutenant-General. [General.] 
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Lieutenant, Lord and Deputy. [Lord 
Lieutenant.] 

Life Estate. [Estate.] 

Life Insurance, or Reversion. 

Ligan. [Flotsam.] 

Lighthouse. [Trinity House.] 
Limitations of Acts and Suits. [Statutes 
of Limitation.] 

Lineal Descent. [Descent.] 

Linen. 

List, Civil. [Civil List.] 

Livery of S(usin. | Feoffment.] 

Local Taxation, ['faxes.] 

Lodgings. [Tenant and Landlord, 801.] 
London, Corporation of. [Alderman.] 
Lord Advocate. [Advocate, Lord.] 

Lord High Admiral. [Admiral.] 

Lord High Commissioner. [General As- 
sembly of the ('Jliuroh of Scotland.] 
Lord Keeper. [Chancellor.] 

Lord Lieutenant. 

Lords, House of. 

Lords Justices. 

Lords of Parliament. [Lords, House of.] 
Lordship. [Leet.] 

Lotteries. 

Lunacy. 

Lunatic Asylums; Commissioners in 
Lunacy ; Statistics ; Construction and 
Management of Asylums. 

Lyon King-at-Arms. [Herald.] 

Machinery. 

Madliouse. [Lunatic Asylums.] 
Magistrate. 

Magna Charta. 

Maim, or Ma}rhem. 

Maintenance. 

Maintenance, Separate. [Alimony ; Di- 
vorce; Wife.] 

Major. 

M ajor-Geiie ral . [ G enoral.] 

Malicious Injuries to Property. 
Mancipium, Mancipatio. 

Mandamus. 

Mandatarius. [Agent.] 

Manor. 

Mansion. T Manor.] 

Manslaughter. [ Law, Criminal ; Murder.] 
Manumission. [Slave, &c.] 

Marcsohal. [Field-Marshal.] 

Maj in(r Insurance. [Ships.] 

Marines. 

Maritime JiJiw. [Admiralty Courts; 
Ships j International Law.] 


j Market. 

Marque, Letters of. [Privateer.] 
Marquis. 

Marriage. 

JMarriage, in Scotland. 

Marriage, Roman. 

Marshal. 

Marshalsea. 

IMartial Law. 

Master and Servant. [Servant.] 

Master of the Rolls. [Chancery.] 
IMasters Extraordinary. [Chancery.] 
Masters in Chancery. [Chancery.] 
Matrons, J ury of. [Law, Criminal, p. 228.] 
Mayor. [Municipal Corporations.] 
Medietas Linguae. [Alien; Jury.] 
Mt-'inory, Ijcgal. [Prescription.] 
Mendicity. [ Pauperism.] 

Merchant Seamen. [Ships.] 

Mesne Process. [Insolvent.] 

Messenger. [Hankrupt.] 

Messengers, King’s. 

Metropolis. [Colony.] 
iNIetropolitan. [Bishop, p. 378.] 
Midsliipineii. 

Milan Decree. [Blockade.] 

Military Force. 

Military Punishments. [Mutiny Act ; Sol- 
dier.] 

Military Schools. [Soldier.] 

Military Tenures, [Feudal System.] 
Militia. 

Mines. 

Minister. [Benefice.] 

Minor, Minority. 

Mint. 

Mischief, Malicious. [Malicious Injuries, j 
Misdemeanour. [Law, Criminal, ]). 181.] 
iMisprisioii of Treason. [Law, Ch'imiual, 
p. 181, note.] 

Modus. [I'ithes.] 

Monaehism, Monasteries. [Monk.] 
Monarchy. [See p. 302.] 

Money. 

Monarchy. 

Monk, Monaehism, Monastery. 
Monopoly. 

Mont de Pidtd. 

Mooting. [Barrister.] 

Mortgage. 

Mortification. [Mortmain, p. 379.] 
Mortmain. 

Municipal Corporations. 

Murder. 

Mutiny Act. 
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Nationat- AvSse3IDLy. [States-General.] 
National Debt. 

Nations, Law of. [International Law ; 
La./, p. 175.] 

Natural Children, [Bastard, p. 328.] 
Naturalization. 

Nature, I^aw of. [T/iw, p. 175.] 
Navigation Laws. [Ships.] 

Navy, British. 

Ne Kxeat Ih'gno. 

Neutral, Neutral Vessels. [Blockade.] 
Neutrality. [International Law ; Block- 
ade.] 

New UuleS. [Rule.] 

Newspapers. 

Next of Kin. [Consanguinity; Admi- 
nistration.] 

Nisi Prius. 

Nobility, Noble. 

Nomination. [Advowson; Benefice.] 
Nonconformists. 

Non Compos Mentis. [Lunacy.] 

Non Residence. [Benefice, T). 348.] 
Norroy. [Herald.] 

Notary. 

Note and Bill. [Money, p. .358.] 

Notes, Bank. [Bank; Money, p. 358.] 
Novelhc. [.Tnstinian’s lA'gislation.] 
Nuisance, or Nusance. ♦ 

Nullification. [United States, Consti- 
tution of. I 

Nullity of Marriage. [Marriage, p. 32G.] 
Nun. [Monk, p. 305.] 

Nuncio. 

Nuncupative Will. [Will.] 

Oath. 

Octroi. [Farmers-General.] 

Ofieringp. [Tithes.] 

Office Found. 

Officers of the Army and Navy. [Com- 
mission; Aide de-cainp; Adjutant; Ad- 
miral ; Capt.-iin ; Colonel ; Cornet ; 
Ikisign Genera!; &c,j 
Official. [Arclideacon, p. 180.] 
Oligarchy, [Democracy; Government.] 
Option, Arclibishop’.s. [Bishop, p. 379.1 
Order in Co. icil. 

Orders oi:’ Knighthood. [Knighthood.] 
Ordinary. 

Original ( ..mtract, or Compact. [Social 
Contract.] 

Ostracism. [Banishment, p. 252.] 

Otttlawry 

Overseer. 


Ownership. [Property.] 

Oyer and Terminer. 

Parceners and Coparceners. [De- 
scent.] 

Palace Court. [Courts ; Marshalsea.] 
Palatine Counties. 

Pandects. [Justinian’s Legislation.] 
I’auel. 

Papist. [Law, Criminal, p. 217, &c. ; 
Parent ; Recusants.] 

Par of lOxchange. [Exchange, Bill of, 
p SG7.] 

Pardon. 

Parent and Child. 

Parish. 

Parish Clerk. 

Park. 

Parks, Public. [Towns, Health of.] 
Parliament, Imperial. 

Parliament of Ireland. 

Parochial Registers. [Registration of 
Births, Deaths, and Marriages.] 

Parol. 

Parson. [Benefice, p. 341.] 

Partnership. 

Party Walls. [Building, Acts for Re- 
gulating.] 

Passengers’ Act. [Emigration, p, 831.] 
Passport. 

Pasture. | Common Rights of ; Inclosure.] 
Pahmt. 

Patent, Letters. [Letters Patent; Writ] 
Ihiternity. [Bastard.] 

Patria Ik^testas. [Parent and Child.] 
Patriarch. [Bishop, p. 377.] 

Patricians and Plebeians. [Agrarian 
Laws; Nobility.] 

Patterns. [Copyright, jp. G45.] 

Pati'oii. [Advowsou; Benefice; Client; 
Parish.] 

Pauperism. [Poor Laws and Pauper- 
ism.] 

J’awn. [Pledge.] 

Pawnbrokers. 

Peculiars, Court of. [Ecclesiastical 
Courts, p. 803.] 

Pedlar. 

Peei-s of the Realm. 

Peine Forte et Dure. 

Penal Settlements. [Transportation.] 
Penance. 

Penitentiaries. [Transportation.] 
Pension. 

Perjury. 
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Perpetual Curate. [Benefice, p. 343.] 
Perpetuation of Testimony. 

Perpetuities. [Will, p. 909.] 

Personalty, Personal Property. [Chattels.] 
Petition of Eight. 

Petit Serjcanty. [Serjeant.] 

^^etition. [Commons, House of, p. 582.] 
Pew. 

Physician. 

Physicians, Eoyal College of. 

Piepowder Court. [Market.] 

Pillory. 

Pilot. [Ships ; Trinity House.] 

Pious Uses. [Uses, Charitable^ 
Pipe-Office. 

Piracy, Pirate. 

Pirate. [Piracy.] 

Pix, Trial of the. [Mint.] 

Plague. [Quarantine.] 

Plaint. [Writ.] 

Plays, Players. [Theatre.] 

Plebeians. [Agrarian Laws j Nobility.] 
Pledge. 

Pledge (Roman). 

Plenipotentiary. [Ambassador.] 
Ploughbotc. I Common, Itights of.] 
Pluralities. [Benefice, p. 35 1 .] 
Poaching. [Game Laws.] 

Police. 

Policy and Polity. 

Policy. [Insurance.] 

Political Kcoiioiny. 

Polygamy. 

Poor. [Poor Laws and Pauperism.] 
Poor Law's and Pauperism. 

Poors' Rate. [Poor Laws and Pau- 
perism.] 

Pope, Popery. [Catholic Church.] 
-'Population. [Census.] 

Population. 

Portreeve. [Municipal Corporations.] 
Positive Law. [Law, p. 381.] 

Posse Comitatus. 

Possession. 

Post Horses. [Farmers-General.] 

Post Office. 

Poundage. [Subsidy.] 

Power of Attorney. [Letter of Attorney.] 
Praamunire. [Law, Criminal, p. 188; 
Benefice, p. 339.] 

Praetor, Praetorian Edict, [hiquity.] 
Prebend. 

Prebendary. [Prebend ; Benefice,] 
Precedence. 

Preceptory. [Commandery,] 


Precious Metals. [Money.] 

Prelate. 

Premium, in Life Insurance. [Life In- 
.surance.] 

Prerogative. 

Prerogative Court. [Ecclesiastical 
Courts.] 

Presbytery. [(Jeneral Assembly of the 
Church of Scotland. ] 

Prescription. 

Prescription (Scotland). 

Presentation. [ Advowson ; Benefice.] 
Presentment. [Jury ; Police.] 

Press, Censorship of ; Licensing. 
Presumption. 

Presumptive Heir. [Descent.] 
Preventive Service. [Smuggling.] 

Price. 

l^rimogeiiiture. 

Prince. 

Principal and Agent. [Agent.] 

Prior, Priory. 

Prisons. [Transportation . ] 

Prisons, Inspectors of. [Transportation.] 
Private Act. [Parliament.] 

Privateer. 

Privilege. 

Privity of Estate. [Release.] 
r(*nvy Council. 

Prize. 

Prize Money. 

Prize Court. [Admiralty Courts.] 
Probate and Legacy Duties. 

Process Verbal. 

Proclamation. 

Proctor. f 

Procurator Fiscal. [Advocate, Lord.] 
Profit. 

Prohibition. 

Prolocutor. [Convocation.] 

Promissory Note. [Exchange, Bill of; 

Money.] 

/Property. 

Property Tax. [Tax.] 

Prorogation. [Parliament.] 

Prostitution. 

Protection.] Agriculture; Lease; Tax,( 
Taxation.] 

Protest. [Parliament ; Lords, House of ; 

Peers of the Realm.] 

Protest. [Exchange, Bill of.] 

Protest. [Parliament.] 

Protestant. , , [P* 802.J 

Provincial Courts. [Ecclesiastical Courts, 
Provisions. [Benefice, p. 339.] 
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Provost. i 

P ro vost-Marsh al . 

Proxy. [Lords, House of; Parliament; 

Peers of the Kealm.] 

Public Health. [I'owns, Healtli of.] 
Public Prosecutor. [Advocate, Lord.] 
Publicani. [Farmers-General.] 

Puffers. [Auction.] 

Punishment. 

Purchase. 

Purser. [Navy.] 

Purveyance. 

Qualification. [Game Laws.] 

Quality of Estates. [Property.] 

Quantity of Estates. [Property.] 
Duu.rantiuc. 

ijuare Impedit. [Benefice, p. 338.] 
Quarter-Sessions. [Sessions.] 

Queen. 

Queen Anne’s Bounty. [Benefice, p. 343.] 
Queen Consort. [Queen.] 

Queen Dowager. [Dowager.] 

Questmen . [C’hiirch w ardens.] 

Quia Emptdres. [Feudal System.] 

Qui Tam Actions. 

Quit Rent. [ Rent.] 

Quod Damnum, Ad. [Market; Mort- 
main; Way.] 

Quorum. [Sessions.] 

Radicals. [Whig.] 

Ranger. [299.] 

Ranking. [Adjudication; Bankrupt, p. 
Ransom. [Aids.] 

Rape. [I.aw, Criminal.] 

Rate. 

Reader, Readings. [Barrister.] 

Real Estate. [Estate ; Property.] 
Realm. [Bankrupt, p. 28.0.] 

Rebellion, [Sovereignty.] 

Receipt. [minal.] 

Receiving Stolen Goods. [Law, Cri* 
Reciprocity Acts. [Ships.] 
Recognizance. 

Record, Courts of. [Courts.] 

Recorder. 

Records, Public. 

Recruiting. 

Rector, Rectory. [Benefice, p. 341.] 
Recusants. 

Redemption, Equity of, [Mortffaffe.] 
Reeve. [Sheriff.J ® 

Reform Acts., [Commons, House of, p. 
585 .] 


Reformation, Houses of. [Transporta- 
Regalia. [tion.] 

Regent, Regency. 

Regiment. 

Register, Registration, Registry. 
Registration (Scotland). 

Registration of Births, Deaths, and Mar- 
Registry of Ships. [ Ships. ] [riages. 

Regrating. [Forestalling.] 

Regulars. [Monk.] 

Release. 

Relief, Rclevium. 

Religion. [Education.] 

Remainder. 

Rent. 

Rent (Law). 

Reports. 

Representatives. [Commons, House of; 

Parliament.] 

Reprieve. 

Republic. 

Republication of a Will. [Will.] 
Request, Courts of. 

Residence. [Benefice.] 

Resignation. 

Resignation Bonds. [Benefice, p. 352.} 
Respondentia. [Bottomry.] 

Restitution, 

Revenue. [Tax, Taxation.] 

Reversion. 

Review, Court of. [Bankrupt, p. 294.] 
Right. 

Right of Common. [Common, Right of.} 
Right, Petition of. [ Petition of Right.] 
Rights, Bill of. [Bill of Rights.] 

Rights, Declaration of. [Bill of Rights.] 
Riot. 

liiot Act. [Riot.] 

River, 

Road. [Way.] 

Itobes, Master of the. 

Rogue and Vagabond. [Vagrant.] 

RoUs Court. [Chancery.] 

Rolls, Master of the. [Chancery.] 

Rolls. [ Records.] 

Roman Catholics. [Catholic Church; 

Established Church ; Recusants.] 
Roman Law. 

Romney Marsh. [Sewers.] 

Roundheads. 

Royalty. 

Rubric. 

Rule. 

Rule Nisi. [Rule.] 

Rum. [Wines and Spirits.] 
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liural [Dean.] 

Kussia ("oinpaiiy. {^Jv'>int Stock 
pany, p. i:J9.] 

SAdur.Eci:. 

Sailors, [Ships.] 

SaUage. [Ships.] 

Sanction. [Law, p. 175.] 

Sanctuary. 

Sappers and Miners, lioyaL 
Savings’ Ibnks. 

Scandal. [ Li])el ; Slander.] 

Schools. 

Schools, Endowed. 

Schools of Indnslry, j Agricnltniv,]). 85.J 
Schools. [Factoiy (in niaiuifactures').] 
Scire Facias. 

Scotch (dmreh. |(jiene]‘al Airsonihly of 
the Ciiurch of Scotland,] 

Scutage, or Ksciiage. [Feudal System, 
Searcli, Lighted*. [p. i!L| 

Searchers. | llill.s of Mortality. ) 
Seaworthiness. | Ships.] 

Secondary Pimishnicnts. [Punishment; 

'rransportation.J 

Secretary. 

Secretary of State. 

Sedition. 

Seduction. [Parent and Child, j 
Seignorage. [Money, p. .‘350. J 
Seignory. [Tenure.] 

Seisin. 

Sc i si 11 . [ F eo tVi neiit . ] 

Seinitus Consulta. [Homan Law.] 
Separate System. [Transportation.] 
Separation. [Wife.] 

Separation a Alensa ct Thoro. [Divorce.] 
Sepoy, or Sipoy. 

Septennial Act. [Parliament, p. 158.] 
Seipiestration. [ Henetice, p. ‘547. | 
Sequestration. [Bankrupt, Scotland, p. 
290.] 

Serjeant, or Sergi.^ant (in the army). 
Serjeant, or Sergeant (in law). 

Se r j e an t s-a t ' A r in s . 

Serjoanty, Grand. [Grand Serjeauty.] 
Servant. 

Service. [Servant] 

Services. | Fealty; Rent; Tenure.] 
Session, Court of, Scotland. [Justiciar of 
Scotland.] 

Session, Kirk. [General Assembly of the 
Church of Scotland.] 

Sessions. 

Settlement. [Poor Laws.] 


S(*wcr. 

Sin * 1*1 If. 

Sliip Broker. [Broker.] 

Ships. 

Shii-e. 

Sign-Manual. 

Silent System. fJ’ransportalion.] 

Sin 'y. [Bcncfiec, p. ;351.] 

Sinq (\)iitract. 

Sine, re Px'iieliee, [Beneliee, p. t 
Sink Fund. [National Debt, j 
.•^lai. 

Slave, .davery, Slavti 4'rade. 

Small Debts. [Insolvency; L\><j stS- 
(’ourtsof.] 

hnithlield Market. [Abattoir.] 
'snuggling. 

Soecage. 

Social Contract, or Original Contr 
Soei»‘(ies, >Vssociallons. 

Soldier. 

Solieitor. [Attorney.] 

Soutli-Sea Act. [National Debt.] 
.SiveA'ignty. 

.'^peakt r. ) Parliainonl.] 

Specialty, Specialty Debt. 

Speciticalion. fi’atent. ] 

Spirits. [Wine and Spirits.] 

Sf'iuidnni. 

.Stabbing. [Maim.] 

Statf, Military. 

Stage ( Carriage; Hackney Coach ; 

Stamps, Stamp Acts. 

Standing Orders. [Bill in Parli' 
Stannary. 

Staph*. 

Star-Chamber. 

State. [Sovereignty.] 

Statcs-Gcncral. 

Statistuvs. 

Statute. 

Statute (Scotland). 

Statute (Ireland), 

Statute of Frauds. [tute 

Statute Merchant. [Rurnel, Acton, 
Statute Staple. [Staple.] 

Statute of Wills. [Will and Te.stam( 
Statutes of Limitation, 

Sterling. 

Steward, Lord High, of Engbv 
Stock Broker. [ Broker. ] 

Stock-Jobbing. [Gaining, p. 55 
Stocks. [National Debt.] 

Stoppage in Transitu. 
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'udation. [ Feudal System.] 

Siibi - nation of Perjury. [iVrjiiry.] 

: 5 ul)] ima. [Equity, p. 842 ; AVril.] 

Subs' dy. 

Su'- ission. 

Su agaii. [Ibsliop.] 

S. le. 

S 

Si nod Service. [Suit.] 

Su nary (\)nviclions. [Law, Crii’ al.] 
Summons, Writ of. [Writ.] 

Sr ly. [Alehouse, p. !)7 ; IFii! ^ 
j5c., rannuations. [I’eusiou.] 

^Uj -car^o. [Ships.] 

Siij ^edeas. 

■^11]) V. [l*arl lament.] 

' I) nacy. 
r 

.r( of* the Peace, 
r*’' 'US, (A)llege of.. 

.n*i\ der. 
iiiTOfiale. 

.irvivoi‘, Survivorship. [Estate, p. S58.] 
izerain. [Feudal System, p. 22.] 
veariuQ,'. [of Scotland.] 

^ nod. [( ioncra hA.ssembly of (lie Church 


INtate. [I'jState.] 
dzie. 

'V. 

"\ixatiou. 


of 1,..' hlxcl’cquer. 

; 'reliant.] 

.Toint. I Instate.] 

, m Common. | Estate.] 
y in Coparcenary. [Estate.] 

lit and Landlord, 
ut at SutVerauce. [Estate.] 
lilt at Will. [I'^state.] 
an* for Ld'e. [K -t.ite. ) 
in t for 'i ears. [Instate; Lease.] 
ant in Fee Simple. [Estate.] 
ant ill Tail. [Estate.] 
ant-ltjght 
der. 

t. 

ft- 

? 

^ [vVife (Scotland), p. 908, 


'rerrier. 

Test Act. [Established Church.; Non- 
couroriuily'. ] 

Testament, j W’ill.] 

'Pe.ite of ii. W rit . [ \\ rit.] 

Test imon y . [ h. via\4ucc.] 

Tlje.ui'e, ‘ ■ 




'{'heft. [Jiav, Crhniuul.] 
n.eaco.siuii Code, [ConsSfntiona, iioman, 
p. 02L] 

Thirty-nine 

Threafeaii^ 

p, 19*^3 

Tiflfthfir Trade. [Tariff t ^ 

Tiu Tmae. [mW] 

Pithe.s. 

Ti thing;. [Shire.] 

Titles of Uonoiir. 



Tohaceo. • y 

'I'oleratioii Ads. [Law, Cri’.vntial, \). 218; 
'I'::!!. [iSoncouformity.] 

d'olsey. [d’oli.] 

Tonnage, j Subsidy.] 

Toidiiu*. 

''Forfure. 


I niy. 

'I'ourn. [Led.] 

'Fowii. 

d'owii tdevk. [ISluniidpal Corporations, 
'rowns. li-altliof. [P'^rjL] 

'Pownship. 

'I'rader. | IbiiKnipt. | 

Tninslation. [ 1 lishop.j 
'’I'ransportation. 

'j'reasoii. | l.aw, (’riminal.] 

'rreaviii'e d’rove. 

'FreaMirer. [Municipal (Corporations, p. 
'Preasury. [.-IdL] 

'Preaty. 

Trial. [T.,a\v, Criminal.] 

Trihhtum. | 'Pax, 4 axatioii, ]> 7!»2.] 
’^Pricnnial Ad. | Parliaineiit, p. 4. 78.] 
'I'rinily llon.sc. 

"J'riiulda Necessitas. 

Triple Alliance. 

'^I'ruck .System, Truck Act. 

Trust and d'nistcc. 

Turbary. [Common, IPiglit of.] 

^'urkey Company. [Joint Stock Com' 
'I'lirnpike Tru.sts. 

I'utor, 

Twelve 'Puhh s. [Roman Law.] 
Tyranny. [Tyrant.] 
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TJdal Tenure. 

Umpire. [Arbitration.] 

Underwriter. [Ships, p. 

Unfunded Debt. 

Uniformity, Act of. [Benefice, p. 340.; 
{jihlifiiUc4vCIh p. 850 ; Nondon- 





-Uiiiqn, Scotians 

of, pp. 584, 590; 




CJustoiaa; 
change, 1 

- 

Uses, Cbi^’i table and Superstit ous. 
UiSjicapio. 

Usuft*uctus, or Usiisfracius. 

Usurpation. [Usucapio.] 

Usury. 

Usus. [Usufructus.] 

Vagrant. 

Value. [Political Economy ; Price.] 
Vassal. [Feudal System.] 

Vendor and Purchaser. 

Venire Facias. 

Ventre Iiispiciendo, Writ de. 

Venue. [Forests.] 

Verderer. [Forest Laws; Woods and 
Verdict, [dury.] 

Vested. [VVill and Testament, p. 912.] 
Vested Estate. [Remainder.] 

Vesting, Vested Interest. [Legacy.] 
Vestry. [342.] 

Vicar, Vicarage. [Benefice, pp. 341, 
Vicar Apostolic. [Catholic Church.] 
Vice Chancellors. [Cliancery.] 
Victuallers, Licensed. [Alehouse.] 

View of Frankpledge. [Leet.] 

Vill. [Town.] 

Villein, or Villain. 

Villeinage. 

Viscount. 

Visitor. [College; Schools, Endowed; 

Uses, Charitable and Superstitious.] 
Visitation. [Archdeacon ; Bishop.] 
Voting. 


Voyage. [Bottomry ; Ships.] 

Wager. [Gaming.] 

Wager-Policy. 

|- Wager of Buttle. 

sr ,, 

Prince of: ■ 

[Sb^re*l . ... .. 

Wa*. flModcadej 'TtiternatflHial £««/ 
W«id. [iGtttodBw ; Tenure.1 
Waras. rMunicipal ( /orporatCohs, p. S8€ 
Wards, Court of 

Wardship. [Knight's Service ; Tenurj 
Wai^dosit^ Systoitt. 

Warrant 

Warrant of Attorney and Cognov 
Warren. [Cognov 

Waste. 

Water and Watercourses. 

W'ay. 

Wealth. [Politicjil Economy.] 

W^ealth of Nations. [Political Econom 
Weights and Measures. 

Weir. 

Westminster Assembly. [A.ssembly 
Divines; Established Church.] 
Whig. 

Wife ; Husband and Wife. 

Wifi*, Roman. [Marriage.] 

W'ife (Scotland). 

Will and Testament. 

AVil), Roman. 

WMll (Scotland). 

Wines and Spirits. 

Witness. [Evidence.] 

Woman. 

Woods and Forests. 

Wool. [Tariff.] 

Workhouse. [Poor Laws.] 

Wounding. [Maim.] 

Wreck. [Franchise; Ships, p. 704.] 
Writ. 

Writ of Error. 

Writ of Tncpxiry. 

Writ of Summons. [Writ.] 

W^rit of Trial, 

Writer. 

Writer to the Signet. 


Y ear-Books. [ Reports.] 
Yeoman- 

Yeomadrje Cjavalry. 

WUKTM BY T. ^ 





